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HE Editor of the three firſt volumes, and of ſo much 

of the fourth, as includes title sHER1Fy, thinks it ne- 
ceflary, in juſtice to the proprietors of this work, to obſerve, 
that they have been at a very great expence, in preparing for the 
preſs, the preſent edition, and rendering it worthy the public 
approbation. 


Tris abridgment has ever been conſidered as a very valuable 
acquiſition to the law. It is, in its form, manner of execution, 
and contents, far ſuperior to any other work of the kind; ex- 

- cluſive of its containing many caſes, not elſewhere reported. In 
a few words, the excellence of the performance is ſuch, that it 
does not, at this day, require any eulogium. 


W1TH reſpett to the original text, the editor has not preſumed 
to make any alteration, except typographical errors, and evident 
miſtakes; ſuch as a negative, for an affirmative, &'c. But he 
has added chapters to tatwes cited, (indeed in inſtances innume- 
rable :) he has frequently referred, from one part of the work to 
another, for illuſtration; and where the antient ſtatutes of Merton 
and Marlberge, of Weſtminſter, Glocęſter and Wincheſter, have 
been generally referred to, he has given the ing, year and 
chapter, which were omitted in former editions. In fome in- 
ſtances, where caſes of law, or clauſes of ſtatutes abſolutely ne- 
ceſſary, have not been inſerted, and in other inſtances, where 
general heads were introduced, and not filled up, the editor hath 
ſupplied the deficiencies, 


Y 


ALTHo* the work is much increaſed in quantum, the former 
numbering of the pages is preſerved, many modern publications 
having referred to this abridgment. 


SINCE the firſt edition, there have been various determinations 
of the courts of law and equity of great conſequence, and many 
reports, c. publiſhed, (the editor reckons between forty and 
fifty, moſt of them in folio). The ſtatute law hath alſo been 
greatly altered, and much increaſed. The ſubſtance of many of 
thoſe determinations, alterations, Mc. are inſerted in the preſent 

ES edition, 
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edition, in ſhort notes, diſtinguiſhed from the former. They 
will beſt ſpeak for themſelves—but he thinks, he may with truth 
ſay, they are almoſt innumerable :—ſome the reſult of his own 
experience: a variety of thoſe notes ſhew how the law is now 
ſettled, where caſes formerly differed :;—even the variations in the 
PRACTICE of the courts of law have not been forgotten. 


Tue former editions were, in ſeveral parts, defective, under 
ſome heads, now much in uſe, and worthy attention. The editor 
hath therefore, in ſuch inſtances, with peculiar care, introduced 
notes of late determinations; and with great reaſon ; as, to the 
wiſdom of former ages, modern times have added ſome of the 
molt elaborate and excellent judgments, ever delivered from hu- 
man tribunals. 


Tux references in the laſt edition were too numerous, ſeveral 


of them erroneous. The editor hath examined many, retrench- 


ed ſome, corrected others —human life would ſcarce ſuffice to ex- 
amine all—his attention was therefore chiefly directed to caſes, 
where he doubted of the law. 


PeRHaPs it may be thought by ſome, that the references are 
yet too numerous, but they may have their uſe—to gratify cu- 
riolity ; or, where caſes vary, to enable the reader to find every 
thing neceſſary to determine his judgment. | 


Tur editor hath ſometimes introduced a query, where he has 
been inclined to think the law otherwiſe, than as laid down by the 
author: but he has never taken the liberty of poſitively diſſenting, 


unleſs clearly of a different opinion :—occaſionally he hath ſug- 


geſted an hint—perhaps it contains the law, 


To fave the reader the trouble of peruſing a caſe twice, words 
requiring a particular attention, as making neceſſary and eſſential 
diſtinctions, are printed in 7talics. 


As the original work was framed, the editor could not par- 
ticularly claſs all the extrafs he made irom modern caſes, ſta- 
tutes, &c. He hath, therefore, where it could not be otherwiſe 
done) introduced them at the end of the reſpective diviſions, or 
heads by way of ſupplement. 
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Troven his notes are ſhort, he hath frequently aſſigned the 
reaſons of determinations; for the purpoſe of making an im- 
preſſion, when the mere rule might ſoon be forgotten. 


W1TH reſpedt to references by the editor, he hath not given 
many on any one occaſion, but he has endeavoured to give ſuch 
as apply to the point; and hath in his additions, frequently re- 
ſerred from one part of the work to another, as like wiſe to /emilar 
determinations, of modern date. | 


As to the /atute law, where it was judged abſolutely neceſſary 
to introduce the words at length, it has been done; in other caſes, 


the /b/tance. 


As Co. Lit. hath double folios where the law cited, is in the 


ſecond, the letter b hath been frequently added: even the point- 


ing hath been attended to, (where neceſſary) and that not in a 
few inſtances. 


Sou abſtracts have alſo been given of u/eful atutes made 


prior to former editions of this work, but omitted. 


Tim editor muſt obſerve that ſome caſes may appear variant, 


which, on ſtrict examination, and conſulting different reporters, 


will not be found eſſentially to differ:;—others may have been 
permitted to ſtand, becauſe they were in the original work ;— 
cach may be of uſe :—the point may not be finally ſettled: the 
caſes will, at leaſt, afford matter of inquiry to the curious, and 
perhaps the editor might not preiume to ſay which was right. 


A cast, or the ſubſtance of it, may ſometimes be repeated; 
it was impoſſible, always, to avoid a repetition : it might be 
uſetul, occaſionally, by ſupplying ſomething wanting — illuſ— 
o__s tie general doctrine — or compleating the head or 

viſion. 


IN ſome parts of the work very long notes are introduced, 
where they are on ſubjects of conſequence ; as under ur- 
ance, tit. merchant and merchandize, 3 vol. 601. and m various 
other inftances. 


It's proper to obſerve, that, references to antient abridg- 
ments, Theol. Dig. &c. are ſometimes to the placita, under the 


reſpective heads of thoſe works :—where Abr. Eq. is referred 
| to 


to in the text, it in general means the #7/ volume; ſo, of ſome 
other late publications. | 


Tur editor hath only to add, that the original work has 
always been held in high eſtimation ; the principal part being, 
in ſaQ, the production of that great man Logp ChIET BARON 
G1L.BzRT, though the name of another perſon hath hitherto 
been affixed : --That very able and learned author did not 
content himſelf with giving the dry rules of juriſprudence, 
but, where it was neceſſary, aſſigned the various RE asons where- 
on the ſages of the law founded their judgments. The im- 
preſſion ſuch a writer makes on his reader, is not momentary, 
but permanent—he ever gives ſatisfaction to the curious and 
ingenious mind—not ſatisfaction only, but pleaſure; and what is 
read with pleaſure, will be felt, underſtood and remembered. 


Bur the editor need not attempt an eulogium on his author— 
his character is eſtabliſhed, and his fame will endure as long as 
a knowledge of our laws and conſtitution ſhall continue to be the 
eſteem and veneration of mankind. | 


Mx. Serjeant Sayer begs leave to obſerve, that for the fur- 
ther improvement of this edition, the part compiled by him, be- 
ginning with the title Stmony, ending with the title VerpicrT, 
has been carefully reviſed by him; that every miſtake which 
has been diſcovered is corrected ; that ſome things omitted in the 
former editions are ſupplied ; and that abſtracts of many printed 
and manuſcript caſes, determined fince the publication of the laſt 
edition, are inſerted. 
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Several TITLE S, 


WITH THETPR 


pI VISIONS. 


Abatement, Page r. 


72 (A) F Pleas in abatement to the juriſdition of the Court. Page 2 
955 (B) Of Pleas in Abatement to the Perſon of the Plaintiff 
Re And herein, | 

. Of Outlawry. 

. Excommunication, 
Alienage. 

. Premunire. 

9 . Popiſh Recuſancy. 

* (C) Of Pleas in Abatement, with reſpect to the Perſon of the Defendant : 
4 And herein, of privileged Perſons, 

(D) Of Pleas in Abatement to the Form of the Writ and Aion: An 


es I” fp, 
IU 1 8 
3 — - 1 =Fike 


WO VU DD = 
„KOSS 


R. 


8 herein, of Miſnomer and the Want of Addition. 6 
x (E) Of Abatement by the Demiſe of the King. 7 
ks (F) Of Abatement by the Death of the Parties. 7 
| (G) Of Abatement by reaſon of Marriage or Coverture. 9 
(H) Where the Writ is abated ex facto, or is only abateable. 10 
(1) Where the Writ ſhall abate in toto, or in Part. 11 


9 here it ſhall abate by reaſen of another Ad ion brought for the ſame 
ing. | 13 
(L) Where 


A Tannr' of the em TITLES, 


(L) Where a Perſon may plead in Bar or in Abatement. Page 1 
(M) Of the Manner of pleading in Abatement, and the Proceedings on ſuc 
Plea. k | 15 


Account. Page 16. 


(A) Againſt whom, gither by the Cqmmon Law or by Statute, this Action 
I; | 


lies. | 17 
: ( BY Of the Manner of bringing Account, with reſped to the Perſon againſt 
_- avhom it is brought And herein, of charging one as Receiver when 
| Bailiff, & vice verſa, MA 17 
C) The Nature of the Demands for which it may be brought. 19 
D) In what Caſes this is the proper Action, or ſome other may be brought. 19 
E) What ſhall be a good Bar to this Afton. 20 
F q Of the Auditors, and what ſball be a good Diſcharge before them, 21 


Accozd and Satisfaction. Page 22. 


A) What ſhall be deemed a. good Accord and Satisfation. 22 
B) To what Act ions may Accord and Satisfactiun be pleaded. 24 
C) Of the Form and Manner of pleading Accords, 5 


Aftions in General, Page 26. 


(A) Of the different Kinds of Actions. | 26 
B) In what Caſes an Action will lie, and for whom, and againſt whom. 28 
C) In what. Caſes. diſtind Things may. be laid in the. ſame Adion. 29 


For Actions of Debt, Vid. Tit. Debt, Vol. 2. p. 13. Vid. Tit. 
Aſſumpſit, p. 163. a 

For Actions of Ditinue, Vid. Tit. Ditinue. V. 2. f. 46. 

For Actions of Trover, Vid. Tit. Trover and Convertion. J. 5. 

For Actions of Covenant, Vid. Tit, Covenant, p. 527. 

For Actions on the Caſe for Words, Vid. Tit. Slander, J. 4 p. 483. 


Actions Local and Tranſitozp. Page 33. 


(69 What Actions are Local, what Tranſitory. 34 
(B) In what Caſes the Court will change the Venue. 35 


Aﬀtions qui Tam. Page 37. 


69 In what Cafes they lie. 37 
B) What ought io be the Form of them. 38 
C In wha: Courts they may be brought, and where laid. 39 
D) Of the Proceedings and Pleadings in ſuch Actiuns or Informations, 40 
F H the Judgment on ſuch Afions or Informations. 42 
E) in what Caſes there ſball be Coſls. 42 
G) Whether the Penalty of a Penal Statute may be compounded or granted 
over. 


Within what Time the Proſecution muſt be on a Penal Statute, 
Vid. Tit. Limitation of Adtion, V. 3. p. 504. 


Actions 
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With their DIVISIONS, 


Attions on the Caſe. Page 44. 


N (A) What Perſon with reſpet to the Injury, may bring an Action on the 
=_ 8 Page 45 
N B) Again/! whom ſuch Action lies. 46 

3 For what Injuries an Action on the Caſe will lie; and herein, of thoſe 
Caſes where a Man may be ſaid to ſuffer Damnum abſque Injuria. 48 

D) At what Time the Right of Adion ſpall be ſaid to have accrued. 49 

E) Of Adions on the Caſe for Fraud and Deceit in Contrads, or an Im- 


«+ whe 


plied Expreſs or Warranty. : | 0 
(F) Of Adiuns on the Caſe for Injuries to a Man's Perſon, Property, Right, 
Privilege: And herein, 

1. Where an Action will he againſt Officers and Miniſters of 
Juſtice, 5 

2. Where Caſe will lie for Torts and Injuries committed by Per- 

ſons, contrary to the Duty of their Trades and Callings. 60 

(G) Where an Action on the Caſe will lie, fir a Nuſance ; and herein of 

the Inconvenience of multiplying Adlions. bo 

Vid. Tit. Nufance. Vol. 3. p. 683. | 
(H) Where an Ation on the Caſe will lie, for a Conſpiracy and oppreſſive 
61 


+ Proceedings in Proſecutions and Suits at Law. 
$i I) Where Caſe will lie though the Party injured has another Remedy. 63 
5 K) Where Caſe will lie, though the Mrong- dier be puniſhable criminal ly. 
| ** Admnalty. Vid. Court of Admiralty, p. 622. 
6-4 70 Adminiſtrator, Vid. Tit. Executors and Adminiſtrators, J. 2. p. 372. 
1 
3 ; . 
4 Allidavit. Page 64. 
1 9 A) The Taking and Filing Afidawvits. 65 
{29 B) Where an Affidavit is neceſſary. | 65 
6 1 C) Where it may be ſaid to be ſhort and difective. 66 
2 
"8 Agreements, Page 67. 
(A) Who are capable of contracting and binding themſelves or others by 
their Apreements. 67 
(B) Of Agreements which are good in Law, and will be decreed in Specie 
in Equity : | 09 
Ard herein, | 
1. Of unreaſonable Agreements, and ſuch as may be faid to be 
obtained by Fraud or Circumvention. 69 
2. Of voluntary Apreements, 70 
3. Of the Manner in which they are-to be performed, 7¹ 
(C) Of Parol Agreements, or ſuch as may be ſaid to be within the Ciatite 
of Frauds and Perjuries. Ja 


Aliens. Page 76. 


5 Who are Aliens, and this cither by the Common Laa or by Statute. 77 
B) Of Naturalinotion ard Denixation, the Difference and E fed of them. 79 
(C) Of: iiacli a. twge that Aliens lie under by our Law; and herein 
of their Incapacity to purchaſe or inherit, and of the King's Title to ſuch 
Purchaſes. 80 


(D) Aa: 


A T4211 of the ſeveral TITLES, 


(D) What Attions Aliens may maintain ; and herein, of the Difference ha- 
tween an Alien Friend, and one whoſe King is at Enmity with ours. 


Page 83 

(E) Of Pleading Alienage. | | | 84 
Amendment and Jeofail. Page 88. 

A) Of Amendments at Common Law. | 89 

0 The ſeveral Statutes of Amendment and Feofail. 90 

C) Whether the Statutes of Amendment extend to the King, or to any cri- 


' minal Proceedings. 


95 
(D) In what Caſes the Proceedings in Civil Cauſes are amendable, and the 
Manner thereof, as by amending one Part of the Record by another : And 


herein, 96 
1. Of the original Writ and Proceſs, 96 
2. Of the Imparlance Roll. 98 
3. Of the Plea Roll. | 99 
4. Of the Jury, Proceſs and Ni, prius Roll. 99 
Of the Verdict. 101 
(E) 2 De fedts may be amended or aided after Verdict. 101 
And berein, | 
1. Of the Want of ſufficient Certainty in the Plaintiff's Declara- 
tion, in not ſetting forth his Cauſe. 101 
2. Of Repugnapcy and Surpluſage. 102 
3. Of In Oy in the Defendant's Bar. 103 
4. Immaterial and informal Iſſues, 103 
Of amending the Judgment. 10 
G) At what Time the Amendment muſt be made ; and herein, of Record, 


removed out of inferior Courts, and paying of Coffs. 107 

(H) Where Records defaced by Deſign or Accident will be ſet right and 

amended. 10g 
Amercement, Vid. Tit. Fine and Amercement. J. 2. p. 502, 


antient Oemelne. Page 110. 


(A) Of the Nature of the Tenure, and how proved. 110 
(B) Of the Privileges annexed to Antient Demeſne, 111 
8 Hong it may become Frank- Fee. 112 
5 Where Antient Demeſne may be pleaded, and the Form thereof. 113 


Annuity and Rent-Charge, Page 114. 


(A) How an Annuity and Rent-Charge differ from other Rents. 114 
(B) What ſhall be a good Grant or Creation thereof. 115 
(C) Of the Remedies for the Recovery of an Annuity, 11 


Apportionment and Extinguiſhment of an Annuity or Rent-Charge. 
Lid. Tit. Rents, J. 4. p. 368. 


Appeal. 
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With their 3 


Appeal. Page 121. 


(A) Of the different Kinds of Appeals. 122 
And herein, | 

1. Of an Appeal of Death. 122 

2. Appeals of Larceny. 122 

3. Ot an Appeal of Rape, 123 

4. Of an Appeal of Mayhem. 123 

B) In what Courts an Appeal may be brought. 123 

C) Who may bring an Appeal. 124 

D) Within what Time an Appeal muſt be brought. 125 

E) In what County an Appeal muſt be tried. 125 

F) How the Appellant is to appeal and proſecute. 126 

(G) He the Form of the Writ muſt be, and for what Faults it may be 

abated, 126 

H) How the Form of the Declaration muft be. 127 

2 What may be pleaded in Bar to an Appeal. | 128 
) Haw the Appellant is to be puniſhed for a falſe Appeal, 128 


Appzover. Page 129. 
Arbitrament and Award. Page 131. 


A) The Matter in Controverſy. | 132 
B) The Submiſfion ; and herein, of the different Kinds, and the Reveca- 


tion theresf. 133 

C) Of the Parties to the Submiſſion. 136 
D) The Arbitrators or Umpire. 137 
(E) The Award i: ſelf, or final Determination of the Arbitrator s or Umpire: 
And herein, 139 

t. That it be made according to the Submiſſion. 129 

2. It onght to be certain. 142 


3. That it ought to be equal and mutually ſatisfactory. 144 
4. The Award mult be of a Thing lawful and poſſible. 146 
5. That the Awald muſt be final. 147 
[F) The Conſtruction and Effed of the Award ; and herein, of the Perform- 
ance thereof. Go 148 
(G) Of the Pleadings in Awards. 150 
Aſſets. Vid. Tit. Lxecutors and Adminiſtrators. J. 2, p. 416. 

Arreſts. Vid. Bail, 205. | 


Aſſault and Battery. Page 154. 


A) What fhal be ſaid to be an Aſſault. 154 
3 What ſtall be ſaid to be a Battery. N 
C) i» wvhat Caſes they may be juſtified ; and herein, of the Manner of 2 — 

ting forth ſuch Fuſlification. 155 


(D) In what Manner they are to be puniſhed. 156 


Aignment. 


A Tr of the feverdl TITLES, 


Alignment, Page 157. 
(A) What Things are aſſignable. | | 157 
Alliſe, Page 158. 


(A) Of the Nature of an Aſiſe, and the Form of the Proceedings on it. 159 


(B) In what Caſes an Aſfiſe lies. 160 

(C) What Seiſin is ſufficient to maintain an AMiſe. 161 

(D) How the Demandant muſt ſet forth his Title. | 162 
Aſſumpſit. Page 163. 

(A) In what Caſes an Aſſumpſit is the proper Action. 164 

(B) What Words create ſufficient Certainty in a Promiſe. 168 

(C) Hat is a ſufficient Conſideration to create an Aſſumpſit. 170 


D) Where the Conſideration ſhall be ſaid to be executed or continuing. 173 
(E) Where the Promiſe ſball be void, the Confideration being againſt 

Law. | 174 
(F) Where the Conſideration and Promiſe all be ſaid to be ſuffi- 


ciently ſet forth and averred. 177 
(G) What may be pleaded as a good Diſcharge and Per formance of 
the Promiſe, | 179 
Attachment, Page 180. 
(A) In what Caſes an Attachment is to be granted. 181 
(B) How the Perſon againſt whom it is granted is to be proceeded 
againſt and how to be diſcharged. 182 


Attozney. Page 183. 


(A) Of admitting Perſsns to af as Attornies, and the Yualifications ne- 


ceſſary for ſuch Perſons. 184 
(B) Who may appear by Attorney, and in what Caſes. 185 
(C) Of retaining an Attorney, what ſhall be Appearance; and berein, of 
the Warrant of Attorney. ; | 186 
(D) Of the Poxver of an Attorney, when appointed, and the Regularity of 

bis Proceedings. 188 
(E) Of the Determination of his Power ; and herein, of diſmiſſing ar 

changing him. 189 
af xc his Fees and Diſburſements, and the Remedy for the Recovery of 

hem I 
(G) Of the Privileges which an Attorney has, 75 | 
(H) Of Offences and Miſvebawiour, for which be is puniſhable ; and herein, 


of the Form of the Proceedings againſt him. 192 


Audita 
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With thes DIVISIONS 


Audita Querela. Page 193. 


(A) I/ho may be relieved by Audita Querela, and againſt qubom, 193 
(B) In what Caſes an Audita Querela will lie. 194 


Authozity, Page 198. 
(A) Where an Authority ſhall be ſaid to be given; and herein, of the Con- 


flrution of the Words that create it. 198 
(B) Who are capable of executing an Authority, 199 
(C) Where an Authority is well purſued and executed. 200 
(D) Where an Authority cannot be transferred. 203 
(E) When it ſball be ſaid to be determined and revoled. 204 


Bail in Civil Cauſes. Page 205. 
(A) What Perſons are authoriſed to take Bail. 206 


(B) In ⁊chat Caſes Special or Common Bail are required. 208 
And herein, 

1. What the Debt muſt amount to, for which there muſt be 

Special Bail. | 208 

2. Where the Demand is uncertain, and ſounds only in Da- 

mages. 209 


3. Whether Bail be required in Actions on Penal Statutes. 210 
4. Of the Perſons that are required to put in Special Bail. 210 
5. Where Special Bail is required on removing a Cauſe out of an 


inferior Juriſdiction before Judgment. 211 

6. Of putting in Bail on bringing a Writ of Error, 211 

7. Common Bail in what Caſes neceſſary. 213 

(C) Where Bail ſhall be ſaid to be put in regularly. 214 
And berein, | 

1. Of the Manner of putting in, excepting to, and juſtifying 

Bail. | 214 

2. To what Time it ſhall have Relation. 214 

3. Where a different Action is proſecuted from that, to which 

Bail was given. 215 

4. What Defect or Irregularity may be amended. 215 

(D) Of the Proceedings againſt the Bail, and what they may plead in their 

Diſcharge. 216 


Bail in Criminal Cauſes. Page 219. 


(A) In what Caſes it is grantable by a Sheriff. 220 
(B) Where by a Juſtice of the Peace. 221 
(C) Where 55 Juſlices of Gaol- Delivery. 223 
(D) Where by the Court of King's Bench. 243 
(E) Where by the otber Courts of Weſtminſter. oo 226 
(F) What ſhall be ſaid to be ſufficient Bail. 226 
(G) The Offence of taking inſufficient Bail. 227 
(H) The Offence of granting it, where it ought 10 be denied. 227 
(1) The Offence of denying, delaying, or obſtructing it, where it ought to be 

ranted. 228 
5 In what form it is io be talen. 230 

UL) What fhall forfeit the Recognizance. 


49 
Vailiſt. 


A Tat of the feveral TITLE N 
/ 


5 


Bailiff. Page 231. 


A) Sheriff*s Bailiffs. | | 232 
B) Bailiffs of Liberties and Franchiſes. 234 
C) Bailiffs to Lords of Manors. 235 


Bailment. Page 236. 
0 Of fimple Bailment, by which the Bailee has only the bare Poſſeſſion. 2 36 


B) Of pledging Goods as a Secur ity for Money. 237 
C) Of Bailment, which veſts a ſpecial Property; and herein, of lending 


on Special Contrads. 240 
(D) Where the Thing bailed is viol ated or deſtræyed, to wwhom is the Loſs, 


and to whom is the Remedy, 241 


- Bankrupt. Page 246. 


(A) What Kind of Trade, Occupation or Profeſſion a Man muſt be of, or of 
what Nation, before he can be adjudged a Bankrupt, and what Ads he 


muſt do, permit or ſuffer, which auili mate him one, 247 
(B) Of the Commiſſion of Bankrupt ; and herein, of the Creditors aubo may 
obtain it, and what they are to do previous thereto. 251 


(C)Of the Commiſſioners, their Duty; and herein of the Power they may exer- 
ciſe over the Bankruptser others, in diſcovering of the Bankrupts Eſtate. 253 
D) Of the Aſſignees ; and herein, of the Manner and Time of chuſing them. 256 
E) Of the Creditors, who are ſuch ; and herein, of proving their Debts, 
and Time of coming in, | 258 
(F) Of the Bankrupt's Eftate and Effects, to which the Commiſſioners or 
Aſegnees ate entitled, when it ſhall be ſaid to be weſted in them; and 
herein, of fraudulent Diſpoſitions by the Bankrupt, and of Actions the 
Aſſignees may bring for the Recovery thereof. 259 
(G) Of ſetting off, ſubmitting to Arbitration, and compounding Debts due 
to the Bankrupt. 263 
(H) Of the Diſtribution to be made of the Bankrupt's Fflate. 264 
(1) How the Bankrupt is to demean himſelf ; and herein, of the Crime in 
not appearing, not diſcovering his Eſtate, and the Privilege be is to enjoy 
during his Attendance. 


2 
(K) Of the Overplus of the Bankrupt's Eflate, and the Allowances ts be 


made him; and herein, of his Diſcharge and Certificate. 269 
Bargain and Sale. Page 273. 

(A) Who may bargain and ſell, and to whom. 274 

B) What may be bargained and ſold. 3 

8 In what Manner a Bargain and Sale may be made ; and herein, of 

the Words ts be made ufe of. 276 

D) Of the Conſideration. | 290 

E) Of the Inrolment, 277 

And herein, 

1. The Relation between the Inrolment and the Deed, 277 

2. What Eſtates are to be intolled; and herein, of the Exception 

as to Lands in Cities, Boroughs, tc. 278 


3. The Time of Inrolinent, 279 
(F) The Manner of Pleading Bargains and Sales. 279 
Barratry. 


3 
(AT 


With their DIVISIONS. 


Þarratry. Page 280. 


A) ho ſhall be ſaid to be a Barrator. 280 
8 07 of — the Proceedings againſt ſuch an Offender, 281 
(C) How puniſhed, | 231 


Baron and Feme. Page 282, 


(A) Who are efteemed Huſband and Wife ; and berein, of the Legality of 

the Marriage, and Marriage - Contracts. 283 

(B) Of the Power 2 the Huſband by Law over the Perſon of his Wife 
er 


and herein, of her Remedy for any Injury done her by him. 285 

(C) Of his Intereſt in ber Eſtate and Property, 286 
And berein, 

1, Of the real Eſtate in her Right. 286 

2. Of her Chattels Real or Leaſehold Intereſts, 286 


3. Of her Perſonal Eſtate in Poſſeſſion and Choſes in Action. 289 
(D) Of the Huſband's Right to Things accruing to the Wife during Cover- 
ture. 2 
(E) Of the Wife's Ads and Agreements before Marriage, in what Caſes 
revoked and made void by the Marriage. 291 
(F) here the Huſband ſhall be liable to the Wife's Debts contracted be- 
fore Marriage ; and herein, of a Wife that is Executrix or Admini- 
ratrix. 
(G) Where ſbe alone ſhall be puniſhed for a Criminal Offence, and where 
the Huſband ſhall be anſwerable for what ſhe does in a Civil Action. 294 
(H) Of ber Contrads for Neceſſaries, and how far the Huſband is bound. 
by ſuch Contracts. 295 
(I) bat Ads done by the Huſband or Wife alone, or jointly with the 
Wife, will bind the Wife ; and herein, of ber Agreement or Diſagree- 


ment to ſuch Ads after the Death of her Huſband. 300 
S (K) Where the Huſband and Wife muſt join in bringing Action.. 304 
Ke (L) Where they "4 be jointly ſued, 307 

(M) Where a Wife ſhall be conſidered as a Feme-Sole. 308 


What Right accrues to the Repreſentatives of either of them on 
the Diſſolution of the Marriage. Vid. Head of Executors 
and Adminiſtrators, 


Baſtardy. Page 309. 


(A) Who are Baſlards. 310 
(B) Where Baſtardy is to be tried, and the Rules concerning ſuch Trial ; 
and herein, of general and ſpecial Baſftardy. 312 
(C) Of Baſtard Eigne and Mulier Puiſne. 315 
(D) How Baſtards are to be provided for ; and herein of the Duty and 
Power of Tuſtices of the Peace, Vol. 2. p. 426. 317 
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A TasBLex of the ſeveral TITLES, 


Bigamp. Page 321. 
Bills of Sale. Page 322. 
Bills of Erceptions. Page 32 5. 


Bills of Exchange. Vid Tit. Merchant and Merchandize. J. 3. p. 602 
Bonds. Vid. Tit. Obligations. V. 3. P. 


Bozough Englilh. Page 328. 
Bzidges. Page 329. 
= Burglary. Page 332. 


(A) What Breaking is ſufficient to conflitute this Offence, 333 
B) What Entry. | 334 
C) Whether bath be neceſſary. 2 334 
D) What ſhall be accounted Night-time for that Purpoſe. 334 
E) In what Place this Offence may be committed. ; 335 
F) Of the Intention to commit ſome Felony. 36 


G) How this Offence is puniſhed, and the Offender excluded his Clergy. : 36 


By-Laws. Page 337. 


(A) Such By-Laws as relate to the appointing and eleSing Members of a 


Corporation, 337 
B) Such as are made in Reſtraint of Trade. 338 
(C) Such as are made to prevent Nuſances, 340 
D) Such as affet Strangers. 41 
E) Such as in the Frame and Make of them are void, by ordaining a Me- 
thod of inforcing Obedience to them contrary to Law, 343 


Carriers. Page 343. 


8 What Perſons come under the Denomination of Carriers. 343 
B) In what Caſes chargeable for a Failure in his Duty. 344 
C) Of bis Intereſt in the Things delivered to his Charge. 346 
D) Of the Regulations Carriers are under by Ads of Parliament with 

reſped to their Carriages, and the Prices they are to tale. 347 


Certiozari. Page 349. 


(A) Out of what Court it iſſues; and herein, of the diſcretionary Power 

Sf the Court of King's Bench in granting, denying and filing it. 349 
e To what Court it lies. 351 
C) Where it is neceſſary, or the Record may be removed without it. of 7 
U 


(D) 


With their DIVISIONS. 


(D) What the Party who applies for it muſt di before it is granted, Page 352 
(E) Where by Ads of Parliament the Court of King's Bench is reftrained 


rom granting tt. 
697. 3 * to he directed. | — g 
(G) How far it is a Superſedeas to the Court below, 356 
(H) In what Manner it is to be returned. 356 
5 (I) Where the Record ſhall be ſaid to be removed, 353 
5 (K) Of the Proceedings of the ſuperior or inferior Court after the Iſſuing 
out of the Certiorari. 359 


Champerty. Page 360. 


Charitable Uſes and Moztmain. Page 361. 
(A) Of the ſeveral Statutes probibiting to purchaſe in Mortmain, 362 


(B) Of Things exempt from or out of the Statute of Martmain. 363 
(C) What is a good charitable Uſe within the Statute 43 Eliz. 364 
(D) What is a Superſtitiaus Uſe, to which the King is intitled. 265 
(E) How Charitable Diſpoſitions ha ve been conſtrued. 3 
(F) Of the Commiſſhoners of Charitable Uſes, purſuant to the Statute 43 
Eltz | | 368 
[ (G) Of the Statute 9 Geo. 2. c. 36, refraining Gifts in Mertmain by 
Will, &c. 369} 
Churchwardens. Page 370. 
a 5 
(A) Of the Manner and Right of chosſing Churchwardens. 371 
(B) Of their Intereſt in, and Power over the Things belonging to the 
Church, 372 
(C) Of their Poxwer and Duty in making Rates in Matters relating te 
de Arch. 373 
('-) Of their Power and Duty in making Preſentments, and hindering Ir- 
reverence in the Church. | 374 
(E) Of their Accounts ; and herein, of Ations brought by er again? them, 
and the Remedies they hade when their Time is expired. 375 


Commitments. Page 377. 


(A) What Kind of Offenders are to be committed. 377 
(B) By whom 377 
(C) To wwhat Priſon. 378 
(D) What is to be dine prevꝛus to their Commit ment. 380 
(E) What ought to be the Form of the Commitment. 380 
(F) At whoſe Charges they are to be ſent to Priſon. 383 
(G) To whai Court the Commitment is to be cerlified. 384 - 
(H) By what Means the Party may be diſcharged from ſuch Commit- 
ment, ; 334, 


Common. Page 385. 


(A) Of the ſeveral Kinds of Common. 335 
| And 8 : | % 
1, Of Common Appendant. 3 
2. Of Common Appurtenant. 38%. 
3. Of Common in Grots, 388 


4. Of Common pur Cauſe de Vicinage. 88 
Vo. I. [a] 


A TA 1 of the ſeveral TITLE 8, 
(B) Of the Intereſt of him who is Oæuner af the Soil. 


Law gives him, | 
1. Againſt the Lord or Owner of the Soil. 


Page 389 
(C) Of the Commoner's Intereſt in the Soil ; and herein of the Remedies the 


399 
390 


2. Againſt the other Commoners ; and herein, of Admeaſutement. 


3- Againſt Strangers. 
(D) Of Approvement and Incloſure. 
(E) Of Apportionment and Hætinguiſbment. 


Conditions, Page 39 5. 


(A) By what Words created in a Deed. 
(B) By wwhat Words created in a Will. 


391 
393 
392 
394 


396 
395 


(C) Of the Manner of creating the Condition, and ut what Time it muſt be 


annexed. | 


3 
(D) Where the Nature of the Thing-will admit of no Condition, but mul be 


abſolute. | 
(E) To whim the Condition may be reſeryed. 
(F) To whom it Hall be ſaid to extend te be bound by it. 
(G) What ſhall be ſaid a Condition, and not a Covenant. 


(H) hat ſhall be ſaid a Condition, and not a Limitation, and how they 


. differ. 
(1) Of Conditions precedent and ſubſequent. 
(K) Of void Conditions being againſt Lax. 
(L) Of repugnant Conditions, 
(M) Of impoſſible Conditions. | 
(N) Of the Effet of a void, illegal, or impoſſible Condition. 
(O) Of the Breach of the Condition. 

And herein, | 

1. What ſhall be a Breach thereof. 


99 


400 
400 
401 
402 


403 
405 
408 
410 
412 


413 


414 


414 


2. What the Party muſt do to intitle him to the Advantage 
thereof; and herein, of Notice, Requeſt, lender and Re- 


fuſal. 
3. What ſhall be a Diſpenſation therewith. 


417 


419 


Ho far he who enters tor a Condition broken is re-inſtated 


in his former Eſtate. 
(P) Of performing the Condition. 
And berein, 
1. What Perſons may perform it. 
2. To whom the Condition may be performed. 
. At what Time it may be performed, 
D 4. At what Place it may be performed. 
. What ſhall be ſaid a ſufficient Performance. 


(O What ſball excuſe the Non Per formance. 
| And berein, 
i. Of the Act of God. 
2. Of the AQ of the Law. 
3. Of the Act of the Parties. 
4. Of the AQ of a Stranger. 


Conſtable. Page 438. 


(A) He choſen and appainted. 
(gz) Who are obliged to ſerve. 


440 
(C) Of their Power and Duty in acting will out any Warrant from a Fu: 


tice of tbe Peace. 
(D) Of their Power and Duty in executing ſuch Warrants. 


Coparceners 


420 


423 
424 
425 
428 
4-9 


432 
434 
434 
437 


438 


441 
443 
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With ther DIVISIONS, 


Coparceners, Page 443. 


(A) The Reaſon and Nature of ſuch Inheritance, | 443 
(B) The Nature of ſuch Eſiate, both in reſpett of their own Adtions, and 


Adions brought by Strangers. 444 
(C) Of a Partition, ꝛchen Things are dividable or intire, and the Manner 
thereof. | 445 


(D) Of Partition by Writ de Partione facienda. 450 
(E) Of Hotchpot, and the Nature and Incidents of this Kind of Partition. 


f 452 
(F) Of the Nature and Incidents of their Eftate after Partition made. 453 


Copphold. Page 455. 


(A) Of the Nature of the Tenure, and what ſhall be deemed Coybold. 457 
(B) In what reſpect Copybolds partake of the Nature of Freehold Lands. 458 
(C) Ii/hat Ads of Parliament ſhall be ſaid to extend to Copybolds. 459 
And herein, | 

1. Of the Statute de donis, the intailing of Copyholds by Cuſtom, 

and the Manner of docking ſuch Intails. 459 

2. Of ſuch other Statutes as may be ſaid to relate to them. 460 

(D) Of ſuch general Cuſtoms as may be ſaid to relate to all Copybold 


Efkates. | 462 

(E) Of particular Cuſtoms that are gad and peculiar only to ſome Copy- 

Boldt. 462 

(F) Of granting Copybold Lands. 465 
And herein, 

1. What Perſons may make good Grants. 465 

2. What Acts ſhall deſtroy the Power they had of making ſuch 


Grants. 467 
3. What Things may be granted to be holden in Copyhold. 468 
4. Of the Operation of the Grant, and the Eſtate and Intereſt that 


paſſes thereby. | 469 
(G) Of Surrenders, Preſentments, and Admittagces. 


And herein, 

1. Of the Neceſſity of a Surrender, ard where the Copyholder ſhall 
be ſaid to be in before Admittance. 470 

2. Where the Want of a Surrender will be ſupplied in Equity. 471 
3. What Perſons may ſurrender. 472 
4 What Perſons may accept ſuch Surrenders, and make Admit- 
tances. | 473 

5. What Words or Acts amount to a Surrender. 473 

6. What Acts amount to an Admittance. 474 
J. Of the Conſtruction to be made when the Surrender, Preſent- 
ment and Admittance differ. 475 


8. Of the Time of making the Surrender, Preſentment and Ad- 
mittance ; and where they ſhall be effectual, though any of the 


Parties die before they are compleated. 475 
(H) Of the Operation of the Surrender in paſſing the Eflate. 
And heggin, 
1. Of the Perſons to take, and what ſhall be a ſufficient Certainty 
in the Deſcription of them. 476 
2. What ſhall be faid to paſs by the Surrender, 477 


3. What Eſtate or Intereſt paſſes by the Surrender. 477 
4. Of the Power and Authority of the Lord and Steward ; and 
therein, of the Difference of their Acts. 478 

[a 2] (1) Of 
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A TanLe of the ſeveral TITLES, 
(1) Of Fines payable by Copybelders. 


And herein, 
1. Where a Fine ſhall be ſaid to be due, and by whom, and to 


whom payable, 479 
2. At what Time payable. | 480 
3. Of the Certainty and Reaſonabienets of the Fine. 480 
(K) Of the Extinguiſhment of the Copyholi. - 
And herein, 


1. Where the whole Copyhold ſhall he extinguiſhed or ſuſpended. 481 
2. Where Part only, or what is incident 10 it, ſhall be extin- 


guiſhed, 482 
(L) Of Forfeiture. 
And herein, 
1. Of Forfeiture for Non-Attendance at Court, and not doing Ser- 
vice: 483 
2. Forteiture for Non- Payment of Regt. 483 
3. Forfeiture in the Copyholder's taking upon him to diſpoſe of 
the Copyhold, and make Les ſes. 484 
4. Of Forfeitue in committing Waſte ; and therkin, of the Lords 
or Tenants Intereſt * the TI rees, 485 
5. Of Forfeiture by IrClofure. 456 
6. Forfeiture for Treafon and Felony. 456 
7. In what Caſes a Forteiture of Part ſhall be a Forfeiture of the 
Whole. 486 
8. Who fhall be affected by a Forſeiture, or take Advantag 
thereof. 457 
9. What Perſons ſhall be excuſed from a Forfeiture. 458 
10. Where the Forfeiture ſhall be {aid to be diſpenfed with, 489 
() Copybold where and how to he fred for and recovered. 489 


Coroneꝛs. Page 491. | 
(A) Of the Qualifications and Manner of chufing and appointing a Coroner 491 


(BY In whai Plices he hath Juriſiliction. 493 
(C) Of his Authority and Duty in taking Inquih tions. 493 
(D) Of traverſing and quaſhing ſuch Inguifitions, 495 


(E) Of his Fower as ts Hill. of Apreal, Appeals of Approvers, and the 
Abjaratinn of a Felin 496 
(IF) Where the Ad of one Coroner ſhall Le as effctuulas if done by them all 49 
(G) Of the bees that he may lawfully take. 497 
(H) Of dijrharging him, and for what Miſlemennors puniſhed. 498 


Tozpozations. Page 499. 


(A) Of the Nature and different Kinds of Corporations. 499 
BY Py whom and in what Manner created. 500 
(C) Of the Names of Corporations. | 
And herein, © 
1. Of the Name in its Creation. 501 
2, How tar the Name may be varied from in Grants by or to « 
Corporation. | g 502 
3. How far it may be varied from in Pleading and judicial Pro- 
ceedings. | 503 
D) What Things are intident to a Corporation. pn $04. 
(E) How Corporations differ from natural Perſons, | 
And herein, | 
1. Of Grants made by and to them. . 506 
2. How they are to fue and be ſued. f 507 
3. What they may do without Deed. 507 
4. What Things they make take in Succeſſion. n 
5. Where they ſhall be liable in their natural Capacities. 509 
F) Of :he D:flution of Corporations, 509 


Coſts. 


With their DIVISIONS 


Coſts, Page 510. 
(A) Of the firſt Introduction of, and giving the Pluintiff, Cyis de incre- 


mento. 511 


(B) In what Caſes the Plaintiff ſhall have no more Cofts than Damages. 


And herein, 
1. Of Actions of "Treſpaſs, where the Right of Freehold or Inhe- 


ritance may come in Quettion, or where the Treſpaſs is wilſul 


and malicious. 512 

2. Of Coſts in Actions of Slander. 514 

3. Of Coſts in Actions of Aſſault and Battery. 515 

(O) Where the Cofts ſhall be doubled ur trebled. 515 
(0) Of awarding the Defendant his Coſts. 516 

| (E) What Perſons are intitled to or exempted from paying Ces. 
And herein, 

1. Of Executors and Adminiſtrators, 517 

2. Of Officers and Miniſters of Juſtice. 5ig 

3. Of Cofts for and againit Info:mers, and where the Proſecution 

may be faid to be carried on at the Suit of the King. 519 

4. Ot Paupers. 522 

(F) of Coſts in Replevin. 522 
(G) Of Cofts in a Writ of Error. | 523 
(H) Of Crofts in the ſeveral Steps and Proceedings of a Cauſe, 524 
(1) Co/ts haw affeſſed or taxed. 525 


Covenant, Page 526. 


(A) Of the Manner, and by what Words an expreſs Covenant is created. 52) 
(B) Of Covenants created by Implicaiiin of Law, 530 
C) Where an Aciion of Covenant is a proper Remedy. 532 
{ D) ere theve are {everal Parties 3 and herein, of joint Covenants, 532 
) Of Covenants real and perſonal ; and therein, of the Perſons to wham 
they bal! extend. 
And herein, 
. Of Covenai ts which ſhall extend to the Heir or Executor, ſo as 


to be bound by them, though not expreſly named. 533 
2. Of Covenants which the Heir or Executor may take Advantage 
of. 533 
3. Where an Aſſignee thail be bound by the Covenant of the 
Athgnor. N | 534 
3. Where the Afignor continues ſtill liable. 535 


i : 
„ Where an Aſſignec jhall take Advamage of a Covenant, 536 
6. Of Covenants which bind by Force of the Statute 32 U. 8. 


| cap. 34. 537 

lou Covenants are t4 le conſlrited, 539 

Gere the principal and ail auxiliary Covenants hall be jaid be 
word and extinguiſhed 540 


{IT) Hhat fhall be deemed a Breach, or conſirued a good Performance. 542 
ere the Breach fhall be ſuiil to be well aſſigned, | 543 
F here th» Perfor mance ſhall be ſaid to be quell ſe! forth and pleaded. 548 
1a. may be pleaded in Bar ts the Adtion, 5 31 


Courts 


A TaxzLz of the ſereral TITLES, 


Courts and their Jurisditions in general, 


Page 552. 

(A) The Nature and Original of our Courts, and by what Authority con- 
flituted. 553 
(B) Of the Judges and Perſons exerciſing a Furiſdifion- 555 
(C) What determines their Juriſclichion and Authority. 556 

(D) Of their Diviſion, and the Subordination of one Court to another. 

0 herein, 

In general of the ſeveral Kinds of Courts which exerciſe a Ju- 
ck don. 558 
2. Of 1vch as are of Record, or not. 559 


3. How inferior Courts muſt claim their juriſdiction; ; and herein, 
of pleading to the Juriſdiction and demanding Conuſance. 559 
4. Where it muſt appear, that inferior Courts have a Juriſdic- 


tion. 562 
(E) What is incidental te all Courts in general. 565 
Court of Parliament. Page 566. 

(A) Of the Original and Antiquity of Parliaments, 566 
5 Of the Perſons of whom it conſiſts. 569 
(C) Of the Manner of their Summons and beth 571 
(D) Of Eledions 
| And berein, 

1. Of the EleQtors and their Qualifications. : 572 

2. Of the EleQed and their Qualifications. 576 

3. Of the Duty of Returning-Officers, and the Remedies againſt 

them. 579 

(E) Of the Method of paſſing Bills. 581 
(F) Of the Continuance, Adjournment, Prorogation and Diſſolution of Par- 
liament. 582 
(G) Of the Turiſdidinn of the Houſe of Lords. 583 


Of the Privileges of Members. Vid. Tit. Privilege. V. 4. p. 228. 


Court of Chancerp. Page 585. 
(A) an Officina Brevium, 9 of which all ar iginal Writs flow. 585 


(B) As an erdinary and limited Court, proceeding according to Law, com- 
monly called the Petty Bag. 587 
(©) 4; an extraordinary Court, . according to Equity. 
Anu 'bere i in, 
1. Of i:s original Jurifdiftio, and how at firſt it has been ex- 
punged by the Common Law Courts. 588 
2. What Juriſdiction it exeiciſes at this Day. 590 


Court of Bing's Bench. Page 591. 


(A) Of the Juriſdichion of the Court of King's Bench. 
And herein, 
. Of its ſuriſdiction in Criminal Matters. 591 
2. Of its Juriſdiction in Civil Cauſes. . 
3- Of its Juriſdiction in reforming and keeping inferior Juriſdic- 


tions within their proper Bounds. 594 
B) How far its Preſence ſuſpends the Pawer of a ther Courts, 594 
Cc) Of the Form of its Proceedings, 595 


Court 


| 


With their DIVISIONS. 


Court of Common Pleas. Page 595. 
Court of Exchequer. Page 597. 


(A) Of the Nature and Antiquity of this Court. 597 
(B) In what Caſes it has a Juriſcliction. 598 
(C) Of the Manner of its Proceedings, 600 


Court of the Conftable and Earl Marlhal. 
Page 601, 


(A) Of the Manner of holding this Court ; and herein, whether it can be 
held by Commiſſion by the Earl Marſbal only, and whether it may be pro- 


hibited if it exceeds its Furiſdidion. 601 
(B) In what Caſes it has a Juriſdidion. 602 
(C) Of the Form and Manner of its Proceedings. 603 


Court of Oyer and Terminer and Gaol-Delivery. 
Page 604. 


(A) Of the Manner of authorifing Commiſſioners of Oyer and Terminer and 

Gaol-Delivery ; and herein, of the Determination of their Power. 604 
(B) Of their Juriſdiction when appointed. 606 
(C) Of the Form of their Proceedings and holding their Courts. 607 


Court of the Juſtices of fe and Niſfi Prius. 
Page 607. 


Court of Seftors of Juices of the Peace. 
Page 608. 


Df the Eccicſtaltical Courts. Page 609. 


(A) Several Hecleſſaſtical Courts, wwhbich exertije a Turijdidion. 
Anil herein, 


t. Ot the Court of Convocation. 610 

2. Of the Court of Arches, A 611 

3. Ot the Prerogative Court. 611 

4 Of the Court of Audience. 612 

G. Of the Court of Faculties. 6 612 

6. Of the Court of Peculiars 612 

7. Of the Conſiſtory Courts. 612 

8. Ot the Court of the Archdeacon. 912 

9. Of the Couft of Delegates. Oi 3 

10. Of the Courr of Commilitoners of Review, O12 

(B) Of appealing from an inferior 19 a ſuperior Court. 6574 
C) Of citing one out of his own Dieceſe; and herein, of the Beunduries 
of their Turiſifion. , | O1 4 
D) 7. 


A Ta 511 of the ſeveral TITLES, 


(D) In what Caſes the Ecclefraftical Courts are allowed to have a Juriſ- 
dict ion. ny Page 617 

(E) How they are to proceed as to thoſe Matters in which they have a Juriſ- 
diction, otherwiſe will be controlled by the Temporal Courts. 620 


Df the Court of Admiralty. Page 622. 


(A) To what Places the Furiſdiftion of the Admiralty is confined. 623 
(B) To whut Things its Juriſdiaion extends z and herein, of ſuch Matters 


as ariſe partly on Sta, and partly on Land. 624 
(CY 7o what Contrads its Juriſaliction extends ; and herein, of Contracts 
mude on Sea. 626 
(D) To «what Crimes and Offences its Turiſdidion extends, 625 


(E) H what Law it proceeds, and the Form of ſuch Proceedings. 629 


Df the Marthalſea and Yalace Court, Page 632. 
Court Palatinate. Page 633. 


„ 1. Of the County Palatine of Cheſter. | 634 
2. Of the County Palatine of Durham. 635 
3. Of the County Palatine of Lancaſter, and the Dutchy Court, 635 


Df the Ropal Franchiſe of Ely. Page 636. 
Courts of the Fozeſt. Page 637. 


1. Of the Juſtice Sear. 637 
2. The Swainmote Court. 639 
3. The Court of Attachments. 6409 
Df the Sheriſt's Tozn, Page 648. 
(A) The Manner of holding this Court. 641 
(B) What Perſons owe Suit to it. 641 
(+) In what Caſes it has a Juriſalict ion. 642 
(D) Of the Herm of its Proceedings. 044 


Ok the Court⸗Leet. Page 645. 
Orc the County Court. Page 646. 
Df the hundzed Court, Page 647. 
Df the Court Baron, Page 648. 


Courts 
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With their DIVISION S. 


Courts of the Cinque Ports. Page (50. 
Courts of the Stanneries. Page 652 


Of the Court of Commiſſioners of Sewers 


Page 653. 
Court of Piepowders. Page 656. 
Df the Courts in London. Page 657. 


1. Of the Court of Huſt ings. 657 
2. Of the Sheriffs Courts. | 658 
3, The Court of Equity before the Lord Mayor, commonly 

called the Court of Conſcience, 658 


Curteſp of England. Page 659. 


A) What Perſons may be Tenants by the Curteſy, what not. 660 
9 Of what Sort of Inberitances this Eflate is allowable, of what not. 660 


C) What Eſtate the Wife muſt have to let in the Huſband to be Tenant by 
the Curteſy. | 
And herein, 
1. The deſcendible Quality of fuch Eſtate. 663 
2. The Seiſin of the Wife thereof. 663 
3. When this Eſtate and Seiſin is to begin, and how long it muſt 
continue. | 664 
(D) Of the Huſband's Title being initiate by having of Iſſue, and to what 
Purpoſes. 
And herein, 
1. What Sort of Iſſue this mult be. 666 
2. When it mutt be horn. 666 
3. What it muſt do to intitle the Huſband to be Tenant by the 
Cutteſy. 666 
(E) The Nature and Quality of ſuch Tenancy by the Curteſy, 667 


1. With rcſveQ to the Eſtate itſelf 
2. With retpect to the Priviry between him ard the Heir. 667 
F) By what Means this Title may be prevented and deſiroyed. 6683 


Cuſtoms. Page 669. 


(A) Of the Commencement and Length of Time neceſſury to eſtabliſh a 
Cuſiom, | 669 
(bat Perſons are affected with or bound by a Cuſtom. 670 


(C) Of ſuch Cuffoms as are againſt the Rules of the Common Law, and yet 
not being unreaſunavle in themſelves are govud, and from the Conveniency 
of them Lind in particular Places. 67 [ 

8 Where from the Benefits accruing from them they ſhall bind 67 

LE) Where from the Certainty or [ncertainty of them, they ſball be deemed 


good or word, 077 
F) Hoxw to be conſirued, and to aha Things a Cuſtom ſoall be ſaid to 


ex lend. 677 
(G) Cuſtom haw deſlroyed. | 678 
(H) Of the Manner of alledging and pleading a Cuftim, 579 


ATazBLe of the ſeveral TITLES, &c. 


Cuſtoms of London. Page 680. 


(A) Of the Cuſloms of London in general. 681 
(B) Of tbe Cuſtoms of London in reſpe# to Orphans, 682 
(C) Of the Cuſtoms of London in reſped to a Freeman's Eflate, 

And herein, 


1. What ſhall be eſteemed ſuch an Eftate, as will be ſubje to the 
| Cuſtom, and what Diſpoſition a Freeman may make thereof, 683 
2. Of the Children's Part; and herein, of Survivorſhip, Ad- 


vancement and bringing into Hotchpot. 685 
3. Of the Wife's Part, and what ſhall bar her thereof. 686 
4. Of the Legatory or dead Man's Share. 687 
D) Of the Cuftomof London as it relates to Feme Coverts, 688 
E] As it relates ta Maſters and Apprentices. | 688 
(F) As it relates to Landlords and Tenants. 689 
(G) Of the Cuſtoms of London, which are in Furtberance of Tuſlice, 
and for the mare ſpeedy Recovery of Debts. 68g 
(H) Of the Cuſtoms of Foreign Attachment, 
And herein, 
1. Of the Nature of the Debt or Duty, which may be attached. 
| 68 
2. In whoſe Hands and at what Time the Attachment may by 
made. 691 


3. Of tke Form of the Proceedings in a Foreign Attachment. 692 


ABATEMENT. "=: 


\ Batement in the general Acceptation of the Word (a) ſignifies a Gilb. Hiſt. C. 


(6) Plea put in by the Defendant, in which he ſhews Cauſe te 4 186. (a) 
the Court why he ſhould not be impleaded, or if impleaded, 9 


in the Manner and Form he then is. ſeveral Sig- 

| 8 nifications 
of the Word, wide C. Lit. 134. 5. 277. 4. F. N. B. 116, If a Man dies ſeiſed of Lands, and a Stran- 
ger enters before the Heir, hs Entry is called an Abatement; for this, vide Lit. Se. 279. Cs. Lit 181. 
a. 242, 271. a, 277. 4. (% As Pleas in Abatement enter not into the Merits of the Cauſe, but are 
dilatory, the Law has laid the following Reſtrictions on them: Firſt, by the Statute 4 Anne, c. 16. /. 
11. for Amendment of the Law, no dilatory Plea is to be received unlets on Oath, and probable cauſe 
ſhewn to the Court T. Secznd!y, No Plea in Abatement ſhall be received after a Reſfpondea; Oufter, 
for then they would be pleaded in infinitum, 2 Saund. 41 T. Thirdlv, that they ate to be pleaded 
before Imparlance; for this, vide Yelv, 112. Letw. 46, 178. 2 Lute. 1119. Def, Pla. 224. 
Fourthly, That when Iſſue is joined on them, if found againit them who plead ſuch dilatory Pleas, 
they ſhall be peremptory. 2 She. Rep. 42. 6 Med. 236, For the Order of Pleading, and the 
different Kinds of Pleas, vide Head of Pleas and Pleading in Vel. 4. p. 1. 


* A Plea puis darrein C:ntinuance mult be verified or it will be ſet aſide. Stra. 492. 
+ Qu, If this is law ? For it is contrary to the antient Practice, ſee T heel. 163. 4. pl. 6. Cites 
H. 3. E. 3.70. and vide Thesl. Id. pl. 7. 


We will conſider this Title in the following Order t, though ſeveral 
of the Diviſions are mote largely treated of under their proper Heads. 


t According to heel. I. 10. c. 1. pl. 8. P. 162. b. (which vide.) The Order of Pleading is, firſt 
to the Juriſdictien, then to the Perſon 1mpieading, or impleaded, then to the Caunt, then to the 
Writ, and laltly to the Attn. 0 | | 


(A) Of JÞIHeas in Abatement to the Juzisdiction 
of the Court, 2. 
(B) Ot Pteas in Abatement to the Perſon of the 
Plaintiff; and therein of, 2. 
1. Outlawry. 2. | 
Excommunication. 3. 
Alienage. 4. 
Premunire. 


) 5. Popiſh Recuſancy. 4. 


(C) Df Pleas in Abatement, with Reſpett to the 
PDerſon of the Defendant; and therein of 
pꝛivileged Jerfons, 5- 

(D) Df Pieas in Abatement to the Fozm of the 
CUrit and Atiton ; and therein of Milnomer, 
and the Kant of Addition. 6. 

(E) Ok Abatement bp the Demile of the King, 7. 

(E) Df Avatement by the Death of the Parties. 7. 

(G) Ok Abatement by Reaſon of Marriage 02 
Coverture. 9. e 

(H) TOhere the Urit is abated ex facto, oz is 

only abateable. 10. ; ; 

9 the CUrit Hail abate in toto oz it 

are. 11. 8 
(K here it hall abate by Reaſon of another 
Attion bꝛought for the lame Thing. 13. 


Vol. L 


2 vw 0D 


(L) 


AB A T E M EN. T. 


(L) Mhere a Perſon may plead in Bar oꝛ in 
Abatement, 14. . 

(M) Of the Manner of pleading in Abatement, 
and the Pꝛoceedings on ſuch Plea. 15. 


* Page 2 (A) Ok Pleas in Abatement to the Jurisdiction 


REY Hi. Plea to the (a) jutiſdiction of a Court muſt be put in before ( any 


C. P. 187. (c) Imparlance, for by craving Leave to imparl, the Deſendant ſub- 
z. Kel. 75-mits to the juriſdiction. 4 
pl. 37. 


2 Barnard K B. 165. (4) 2 Hl. 6. 30. 22 H. 6. 7. Har dr. 365. 1 Lutw, 46. Of the Juriſciction of 
the ſeveral Courts, and the Difference between the Courts of Weſtminſter and other Courts of Record, 
and where inferior Courts of Record cannot plead; but muſt demand Conuzance vide Tit. Courts and 
their Juriſdiction. (6) Except where ancient Demeine is pleaded; becauſe the Lord might reverſe 
the Judgment by Writ of Dilceit, and it goes in Bar of the Action itſelt; for this, vide Dyer in 
Marg. 210. Stile 30. Latch 83. 5 Co 105. 9. C. 31. Han. Ent. 103. (<c) For Imparlance and the 
Difference between a General and Special Imparlance, vide Tit. Imparlance in Vol. 4. P. 27. 


See Pract. The Defendant muſt plead in propria Perſona, for he cannot plead by 

Reg C. P. 6. Attorney without Leave of the Court firſt had, which Leave acknowledges 

—_— he Juriſdiction; for the Attorney is an Officer of the Court; and if Be. 

C. P. 185. fendant puts in a Plea by an Officer of the Court, that Plea muſt be ſup- 
poſed to be put in by Leave of the Court. 

Lutw 9. The Defendant muſt make but half Defence; for if he makes the full 

Show. Rep. Defence, quando & ubi Curia confideravit, Fe, he ſubmits to the Jutiſe 


386. diction of the Court. 
Co.Lit.127. | 


Gilb. Hiſt. As to 2 to the Jutiſdiction and demanding Conuzance, See 
C. P. 188. Poſt, 559, 560, Cc. ; 
— . 


(B) Ot Pleas in Abatement to the Perſon of the 
Plaintiff; and therein, 
1, Ok Outlawry, 


_— _ Utlawry in the Plaintiff is a good Plea 1n Abatement, for he thereby 
pic 1 loſes his Liberam legem, and 1s out of the Protection of the Law, be- 
Ser. 197. cauſe he would not be amenable and attendant to the Law ; and therefore 


Co. Lit. 123. ſnould not have any Privilege or Benefit from the Law. 
But no Man 
ſhall be laid to be outlawed till the Return of the Exigent. Bre. Nonability 25. 23. Af. 49. 
Dyer 222. but for this, vide Head of Outlawvry. 
Co.Lit 128. But Outlawry does not intirely abate the Writ, but is only a temporary 
Doctr. Plac. Impediment that diſables the Plaintiff fron: Proceeding ; tor upon obtaining 
397+ a Charter of Pardon, or reverſing the Outlawry, he is reſtored to his Law, 
and ſhall oblige the Defendant to plead to the fame Writ, | 
Co.Lit.128. This Diſability is only pleadable when the Plaintiff ſues in his own 
_ m_ Right; for if he ſues in Auter Droit, as Executor, Adminiſtrator, or as 
+ *+97* Mayor with his Commonalty, Outlawry ſhall not difable him, becauſe the 
Perſon whom herepreſents has the Privilege of the Law. 
Dot. Plac. Nor when he brings a Writ of Error to reverſe an Outiawry, ſhall 
396.for ſuchOutlawry in that Suit, or at any Stranger's, difable him ; tor if he were 
ea woul 8 | 
amount to Outlawed at ſeveral Mens Suits, and one ſhould be a Bar to another, he 
Exceptio e- could never reverſe any of them. | 
juſ dem ret : | | 
cujus petitur diſſolutis. Co. Lit. 128. If there be an Attaint brought, Outlawry grounded on tha: 
Verdict cannot be pleaded. 7 H. 4. 40. a 
But 
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AB AT EM EN T. 


But when Outlawry is pleaded in Abatement, the Plaintiff ſhall not Lutw. 36. 
reply that the Outlawry is erroneous, for it is good till reverſed. „Page 3 
2 As this is a dilatory Plea, when it is pleaded in another Court than Gilb. Hit. 
where the Outlawry iſſued, the Defendant muſt bring it in inunediately ; og . 
for this being in Delay, if the Court ſhould give Time, and it ſhould not Pitz. Coron. 
be brought in, the Delay of Juſtice would be from the Court ; and ſince 2 33. Note; 
there is a Way of having it immediately, by producing it under the In pleading 
Great Seal, no Time ſhall be given to bring it ſub p-de figilli ; but other- mac 
wiſe when it is in the fame Court, for then the Recovid is already in Court, in 


Court. D ſability 
. the ancient 
Way was to have the Record of the Ontlawry itſelf ſub pede figilli by Certierari and Miitimus; but 
this being very expenſive, it is now ſutfcient to plead the Caprar »i/agatum, under the Seal of the 
Court, from whence it iſſues; and if the Plaintiff replies that there was no Judgment on which the 
Capias ut lagatum was grounded, the Court will give the Deferdait a Day to bring in the Record. Cz. 
Lit. 128. De. Plac. Tit. Outlawry. Thamp. 8, 9. Brewnl., 5, 7. If the Defendaut has a Day given 
him to bring in the Record, and in the Interim the Plaintiff removes it by Writ of Error, and reverſes 
it ; this ſhall not be pcremptoty on the Defendant, but he ſhall have Leave to plead a new Pes. 
Outlawry in a County Palatine cannot be pleaded in any of the Courts Gil. Hiſt. 
of Weſtminſter, for the Party is only ouſted of his Law within that Juriſ- F. 200, 
. itz, Coron. 
diction. 233. 
12. Ed 4. 16. But it ſeems that Outlawry in the County Palatine of Zancafter may be plc aded in the 
Courts of Weſtminſter; becauſe Hat County was ereQed by Act of Pariiament. Br Utliazo 52.1 
Vent. 18). Where Outlaw y may be pleated in Bar or Abatement, vide peſt, Letter L. (14.) 


Outlawty in a perſonal Action goes only t, perſonal Actions, in Reſpect 
to the Perton ; but Ourlawry in Felony goes to Actions generally. Dod, 
#1. 397. cites 33 H. 6. 19 

2. Excommunication. 


When Excommunication is pleaded, the Biſhop's Le*ter under his Seal, Giib. Hiſt. 
witneſſing the Excommunication, muſt be thewn; and though the Plain-r-: F 9x 


tif cannot deny the Plea, yet the Writ ſhall not abate, but the Defendant o, 3 C.. 


© eat inde fine dis; becauſe the Plaintiff, upon producing his Letters of Abſo-68. Where 


lution, ſhall have a Re-ſummoas or Re-attachment. t cannot be 
pleaded at- 


| # ter General [mparlance, though it may after a Special Imparlance, vide Tit. Imparlance. Flac. 


char he has appealed from the Sentence. tor the Sentence is in Force um il. 


Gen.10.9 E. 4. 36. Luiw, 19. La ch. 179. 
Excommengement is (a) a good Plea to an Executor or Adminiſtrator, Oilb. Hiſt. 


4 


though they ſue in Auter Dro: ; for an excommunicate Perſon 1s excluded . 00s 


ſrou the Body of the Church, and is incapable to lay out the Goods of they ;> 0 


8 Deceaſed to pious Ules. 41 E. 3.13. 


Theol. p.20. 


8 6a) hut in an AQtion brought by ihe Bailiffs and Commonalty, the Defendant cannot plead Excom- 
mengement in the Bailiffs, becauſe they fue as a Crrporation, and a Corporation cannot be excluded 
= trum the Communion ot the viſible Church. G#lb. H. C. P. 204. Thee p. . Excommunication 


is 0 Plea on a Qut tam, becaule it is ior Example; and the Stat ute having given the Infornier an Abi- 
lay to ſue, and not excepted excommunicated Perſons from the Liberty of informing, he is ec2bled to 


fc by the Statute, notwithitanding the Centures o, the Church. 12 Co 61. Grlb, Hi C. P. 03. 


When Excommunication is pleaded in the Plaintiff, he ſhall not reply Bro. Excom. 
3 Bulſt. 
it is repealed z and whilſt it is in Force, he cannot appear in any oben, Pia 


Courts of Juſtice ; but he may reply he is abſolved, tor then his Diſability gc. Oe 


c. Gilb, 
Hiſt. C. F. 203. 


When a Prohibition is brought againſt a Biſhop, and he pleads Excom — 19, 
munication againſt the Plaintiff, and in the Sentence there is no Cauſe 4 28 E, 
i | Where the 

Sentence of Excommun'cation is a Nullityz as where the Ordinary excommunicates for a Temperal 


Ofence, the Court will vie te the Biſhop to 20il him. Bro. Excom. 17. Rad"; —_ 883. 
B 2 | 0 


is taken away. 


A B AT E MEN T. 


of ſuch Excommunication ſhewn ; this is no good Plea, for in ſuch Cafe 

it will be intended that the Excommunication was for endeavouring to 
Page 4 * hinder the Biſhop's Proceeding, by Application to the Temporal Court; 

and if ſuch Excommunication were allowed, it would deſtroy all Prohibi- 
Gib. Kit. tions; and the Plea of Excommunication in this Caſe is Exceptio ejuſdem rei 
C. P. 203. cujus petitur diſſolutio. FR 

8 The Court will not Ca) receive the Certificate of Excommunication of 

8. £0.65 one Biſhop from another, becauſe they muſt have the Certificate from the 
Ca. Lit. 131. n. . , 
Roll's Abr. Biſhop, whoſe proper Subject he was; and he might have been aſſoiled by 
434, 6384. his own Ordinary after the firſt Certificate to the Biſhop. 
Gild. Hiſt. | 
C. P. 204, 20s. (a) Nor will they receive a Certificate from a Biſhop deceaſed, becauſe he may ſtand 
afſoiled by the preſent Ordinary. Bro. Excom: 21. Fitz. Excom. 26, It cannot be certified by the 
Biſhop*sCommillary or Official, becauſe the Court cannot write to them to aſſoil him; but it may be 
certified by the Vicar General, when the Biſhop is in remetis agendis, or by the Guardian of the Spi- 
ritualties, during the \ acancy of the Biſhoprick. Cs. Lit. 131, 8 Co. 68. RolPs Ahr. 183, 434, 
884. In times of Popery Excommengement certified by the Pope or Delegates commiſſioned by him, 
did not diſable the Plaintiff, becauſe the Courts had no Perſon to whom they could write to have him 7 
aſſoiled, Gilb. Hiſt. C. P. 204. 16 E. 3.31. Bro. Excom, 17. Rel Abr. 883“. How it ſhall 
be certified by Delegates appointed by Commiſſion out of Chancery, vide Lutwo, 17. 


* See Theol. 19 b. a curious Note on this Subject. | . 
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3. Alienage. 1 


A bring any Action either Real, Perſonal or Mix'd. But ſee the Contrary held 


and vide a in Ld. Raym, 282. Wells v. Williams. Lutw. 34, 35. Salk. 46. & 
Mod. ie Foſt, Cr. Law 185. 3 35 7 

495, 12 Mod. 125. 

0. Lit. 129. But an Alien in League may maintain Perſonal Actions, otherwiſe be 
b. would not be able to merchandize ard trade amongſt us; but he ſhall not 
Yelv. 198. maintain Real or Mix'd Actions, becauſe there is no Neceſſity that ge 
Bulſtr. 134. ſhould ſettle amongſt us. See the true Diſlindion in Ld, Raym. 282. 


Wheth 115 
4 "<p Wells v. Williams, above. 


Co Lit. 128. An Alien Enemy, or one whoſe King is in Enmity with ours, cannot } 1 


my ma | 
median an AQtion-in Auter Dreit as Executor, vide Head of Aliens. "= 
Bro. Deni- If Alienage be pleaded to an Alien in League, that muſt be in Diſ- | 4 
* ability of the Plaintiff; but if it be to an Alien Enemy, it may be pleaded 1 
| or e to the Action; becauſe it is forfeited to the King as a Repriſal for the Da- 
Gilb. Hitt, mages committed by the Dominion in Enmity with him f. 6 1 
C. P. 20g. i 
Þ+ It is a good Replication, that he was at the Time and now remains in this Kingdom, by Licence 1 
and Protection of the King. Ferteſcue 221. = | 
. 8 I 


4. Premunire. Y 
Cilb. Hiſt, Perſons attainted of a Premunire are incapable of bringing any Action, 
C. P. 20;, for they are out of the Protection of the Law. | 4 


206. Doctr. 1 
* 
* 7 


Pl. 10. Cedelyh. Orph, Leg. 252, 258, Lit, Sed, 199. Co, Lit. 129. but for this vide Tit. Pre © 


munire in Vol, 4. ; 2 | 


Gilb. Hiſt. This Diſability of Popiſh Recuſancy conviR, is by virtue of the Statut: 7 
ped ge 3 fac. cap. 5. ſet. 11. which diſables to all Intents, Cc. except where be 
15 mM o. ſues for Lands, Tenements, Leaſes, Annuities, Rents and Hereditaments, © 

. ym. * . 0 BR 
243... or the Iſſues or Profits thereof, which are not to be ſeiſed into the Hand 
3 Lev. 208. of the King, his Heirs or Succeſſors. --M 
$ Mod. 43. 


5. Popiſh Recuſancy, 


(Cc) Of 


ABATEM EN T. 


(o) Df Pleas in Abatement, with Reſpett to the -k; 
Perſon of the Defendant; and herein of Pꝛi⸗ 


vileged Perſons. 
HE Officers of each Court enjoy the Privilege of being ſued only in: Mod. 297. 
thoſe Courts to which they reſpectively belong; the Reaſon whereot N 155. 
ie, becauſe of the Duty they are under of attending thoſe Courts, and leſt : rt 4 
their Clients Cauſes ſhould ſuffer if they were drawn to anſwer to Actions 253. 
; in other Courts. Lut. 44,639. 
2 Infl. 55 1. 4 Inſt, 71, 72. Vaugh, 154. Dy. 377. a. pl. 30. Crom. Fur. Courts. 11. Gilb. Hiſt, C. F. 
FM 209, 212, Pt. 191, What Perſons are privileged, vide Head of Privilege, in 4 Vel. p. 218. and 
"28 for Precedents of Pleas of Privilege, vide Thomp. 4. Reb. Ent. 199. Raſt. Ent. 106, 198, 472. Brownl. 
"== 161,167, 168, Hern. 3. 3 Ia. Clericalis 32 to 35. Where they are not obliged to put in Special 
Bail; and where Bail muſt be put in when they ſue, vide Head of Bail in Civil Cauſes. 


8 But the Plaintiff muſt have the ſame Remedy againſt the Officer in hisSand.67,68- 
own Court, as in that where he ſues him; for if Money be attached by : 
foreign Attachment in the Sheriffs Court of London, he ſhall not have his Gb. Hin C. 
Privilege; becauſe in this Caſe the Plaintiff would be remedileſs. P. 209, 210. 


Sid. 362. 2. Keb. 346. pl. 24. 2 Leon, 156. pl. 190. 


1 So if a Writ of Entry, or other real Action, be brought againſt an At- Sand. 67. 
6. al I 1 —— 5 2 ny bat » Cith. Hiſt. 
= torney cf the King's Bench, he cannot plead his Privilege; becauſe if this C R 210. 
thould be allowed, the Plaintiff would have a Right without a Remedy ; S0 if an At- 


for the King's Bench hath not Cognifance of Real Actions. torney of 
| theCommon 

ies be fue t in an Appeal, he ſhall not have his Privilege; for his own Court hath no Cogniſance of 
this Action; nor if Tued as Bail. Rep. and Caf. Pra. C. P. 64. Keb. 135. pl. 16. for this vide 38 Hl. 
6.29.6. 9 L. 4. 35. Co. Car. 58g, Leon, 189. 2 Leen. 186. pl. 190. Gilb. Hit. C. P. 110. 

Alſo the Privilege which the Court indulges their Officers with, is re-Hob. 127. 
- i Mo 8 « 4 X . Gage'sCaſe. 
* *irained to thoſe Suits only which they bring in their own Right, or are Giſb. Hift. 
= brought againſt them in their own Right; tor if they ſue or are ſued as C. P. 211. 
xuxecutors or Adminiſtrators, they then repreſent common Perſons, and are a Rol. Abr. 


to have no Privilege. 275. pl. 23. 
2 Lil. Reg. 


456, 437. Ney 68. 19 Fin. Abr. 817. fl. 2. Vent. 299. GCedb. 10. pl. 13. Dy. .pl. 30. 
Extch > = — * 47. 12 1140 315. Id. Am. ons. Salk. 2. þL 47 pl 18. 4 60 
157. Dy. 24, 180. in Marg. Sav. 20. pl. 49. £27 | 
4 So if an Officer of one Court ſues an Officer of another Court, the De- 2 Mod. Rep. 
| 2 fendant ſhall not plead his Privilege; for the Attendance of the Plaintiff 298. Ha- 
nas neceſſary in his Court as the Defendant's in his ; and therefore the 22 
1 Cauſe is legally attached in the Court where the Plaintiff is an Officer. — 
50 2 Lev, 129. Gilh, Hi. C. P. 211. Gedb. $1. pl. gg. 2 Rol. Abr. 275. pl. 4. Mor 856. Brownl. 37. 
"2 So if a Privileged Perſon brings a Joint Action, or if an Action beGilb. Hift. 
SY brought againſt him and others, he ſhall not have his Privilege; but this212. 4 Vol. 
"= is to be underſtood where the Action is joint, and cannot be ſevered ; for Dons 237 
if the Action can be ſevered, without doing any Injury, the Officer ſhall Godb. 15. 


have his Privilege. 2 Rol. Abr. 

| 275. 2 Lev. 129. Vent. 298, 9. 

An Officer ſhall not have his Privilege againſt the (a) King; for as the Forteſc.342. 

executive Power is lodged in the King, it would be unreaſonable that his — 8 
Court, which gives Relief to private Perſons, ſhould protect any Subject ſed. 1. 

ſrom being brought to Juſtice for offending againſt the Laws, which con- 2 Rol. Abr. 


cern the whole Commonwealth. 274. 4 Vol. 


Gill, Hit. C. P. 2908. Ca) But in an Action, Qui tam, at the Suit of an Informer, he ſhall have his 
Privilege, Lil. Reg. 7, 3 Lev. 398. Luiw, 193. f | 
If an Attorney of the Common Pleas be in Cuſtodia Mareſch. for want 3 
of Bail, at the Suit of A. he may (Y plead his Privilege. per ag 
dia Mareſchal. at the Suit of A. and B. declares againſt him in Cuſtedia Mareſchal, if he has waived 


his Privilege as to A. he cannot take Advantage of it againſt B. For this vide 2 Rel. Abr. 275. pl. 7. 
Salt. 1. pl. 3. 173. 5 Med. 310. Carth. 370. 3 Lev. 243. £d, Raym. 135. 
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* Page 6 * Aﬀeer a general Imparlance, an Officer cannot plead his Privilege, be- 
Bro. Priv. 25. cauſe by imparling he affirms the Juriſdiction of the Court; but by the 
3 3 6, better Opinion it ſeems, that aſter a ſpecial Imparlance he way plead his 
Rol. Rep. Privilege. | 

204. Sid. 29. 2 Rolli Abr. 213,219. Hard. 365. Latw. 46. Salk, 1, 3 Lov. 343. Str. $22, 
Plea of Privilege without Aſſidavit ſet alde. 21 Str, 738. 


Salk.1.p!.z. In an Action againſt B. he pleaded Pol iþſe efl unus Attornat. Cur. 
Peale verſ. O Regis de B. without ſaving Fuit tempore impetrationis brevis; and 


Pat ors.— 5 
Privilege a Re/pondeas Nufter was awarded. 


ſhould be pleaded—Prout patet per recerdum. Salk, 1. P. 2. vide plur infra, Letter M. (16) 


(D) Df Pieas in Abatement to the Fozm of the 
CUvit and ation; and herein of Pilnomer, and 
the TCant of Addition. 


1 Mod. 27 3. . Law is very ſtrict in obliging Men to keep up to the legal Forms 
where ſuch it preſcribes; and thereiore in the Writ, which is the Foundation 
3 of the whole Proceeding, that Certainty and Fxactneſs is required that no 
ed, vide Tit. Perſon ſhould be arreſted or attached by his Goods, unleſs there appears 

ſufficient Ground to warrant fuch Proceedings; ſo that if the V rit vary 


Amend- 
nent; materially from that in the Regiſter, or be defective in Subſtance, the 


» here ſuch party may take Advantage of it. 
Faults muſt e 
leaded, and cannot be taken Advantage of in Error, vide Tit, Errer, and p:;fea Letter H. (10.) 


be 
Vide Co. 12. 9 H. 7. 16. 10 E. 3. 1. Pp. 2. 2 Inſt. 662. Hob. 1, 51,52, 80. Carth. 172. 


(a) Fitz, So if the Declaration varies from the Writ, as (a) by laying the Cauſe 
Brief, 219, of Action in the Reign of a preſent King, where the Writ tuppo{{d it to 
2227 have been in the Reign of a former King ; or by giving the Defendant a 
(5) Yelv. Name different from that in the Writ; as where the Writ (6) calls him 
338 A. B. of London, Alderman, and the Plaintiff declares againſt him as A. B. 
Law 3:7. of london, Eſq; or Where the Ueclaratio:: 's otherwiſe defective, in not 
Latch 173. purſuing the Writ, or not ſetting forth the Cauſe of Action with that Cer- 
Vide Heads tainty, which the Law requires, of in laying the Offence in a different 
Ameni- County from that in which the Writ was brought, 

ment and 

Jeofail, ; 

For this vide Miſnomer is a good Plea in Abatement ; for ſince the Names are the 
Heads of only Marks and /ndicium of Things that human Kind can unde: ſtand each 
Miſnomer, other by, if the Name be omitied or miſtaken, there is a Complaint againſt 


and Addi- 
tion. 0 Body. | 


Finch 363. But though a Defendant may, by pleading in Abatement, take Advan- 
ho ! pl. tage of a Miſnomer when there is a Miſtake in the Writ or Declaration, as 
3: danse to the Name of Baptiſm or Surname ; yet in ſuch a Plea he muſt ſet forth 


his appear- 7 *©* 6.4 CA” 

ing by that his right Name, ſo as to give the Plaintiff a better Wiit. (a) 

Name, or 4 5 | : 

nt taking Advantage of it, ſuch Miſtake will be aided, vide Tit. Error, Vide Yelv. 112. Muſt, in 
ay chat by ſuch Name he was known at the Time of the Writ purchaſed, 


ſetting forth his Name, by . 
Skin. 620. fl. 17. Vide Salk. 7. pl. 17. Gould}. 86. (a) See 2 Str. 816. 10 Med. 208. 2 Ld, 


Raym. 1178, 1541. | 
Lutw, . One Defendant cannot plead Mi/nomer of his Companion; for the other 
1 Defendant may admit himſelf to be the Perſon in the Writ. 
E ares, he D. fendant, though his Name be miſtaken, is not obliged to take 
aueh en. Advantage of it; and therefore if he be impleaded by a wrong Name, and 


tended time R T . "WF. 
teif o be 2iterwards impleaded by his right Name, he may plead in Bar the former 


vn of Judgment, and aver that he is una & eadem perſona. 
ucking- 

ham, was arreſted by the Name of J. Vi/iars, Armiger; and on Motion, the Court gave him Lfave 
to put in Bail, without joining in the Recognilance, and thereby not eſtop himſelf. Vide Salk, 3, pl. 7. 
2 Bar ne 70, 11. Ld. Ruym. 64, 249. 7 Med. 38. Sir. 205. 2 Sir. 611. 
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AB AT E ME N. 


* In Caſe of Felony at Common Law, if a Perſon were indicted by a“ Page 7 
wrong Name, he could not plead Miſnomer, but was obliged to plead to 


the Felony ; for the Fact being ſworn againſt the Party preſent, it was But this is 
altered by 


thought there could be no Injury by the Mi/nomer, as might be where the 5 
Party appeared by Attorney; and Felons generally go by no certain Name, ,j Additions, 


nor have they any fix'd Habitation. viz. 1H. 5. 

cap. s. which 
was made to prevent the Inconvenience of troubling one Perſon for another. Vide Cre. Car. 104. 
21 E. 4.72. 2 Inſt. 870. Sid. 40. Lit. Rep.8. Vide Head of Miſnomer, and Addition, and 2 Haw. 
P. C. 186, 7. that the Party accuſed may take Advantage of A7rjnomer, or the Want of Additi:n, but 
yet mult plead over to the Felony ; but though ſuch Plea be tound tor him, he is not to be diſcharged, 
but muſt be indicted over again; neither ſhall ſuch Plea, it (ound againſt him, be peremptory, but he 


ſhall be tried on his Plea in Chief. 


Alſo the State, Place of Abode and Dignity of the Perſon impleaded is * = _ 
vide teat 


neceſiary to be ſet forth in judicial Proceedings, leſt an innocent Perſon, by — — 
baving the ſame Name with the real Defendant, ſhould ſuffer ; therefore , * y 
the 1 H. 5. c. 5. enacts, that in all Perſonal Actions, Appeals and Indict- tion. 
ments, there ſhall be added to the Names of the Defendants their Eſtates, 


Degrees, Myſtery and Place of Abode “. 


Alto Additions, which are Inducements to the Action, muſt be made But for this, 
vide abo Ti. 


uſe of; as if one is liable as Heir, he muſt be named Heir; ſo if as Exe- e 
Mitnomer, 


- cutor, he muſt be named ſuch f. a and Addition. 


® The Place where Defendant is conver /ant is ſufficient, though not cemerant, nor intabtitant, 


Barnes 162. 
+ Not neceſſary in the Writ, 2 Stra. 1232. Defendants Addition ſhall be inſerted in Writs of 


exc;mmunicatc capiends. 5 El. c. 23. . 13 & 14. 
e 


(E) Of Abatement by the Demiſe of the King, 


T Common Law all Patents of Juſtices, Commiſſions Civil and Mili- 5 
tary, were determined by the Death of the King; alſo all Svits de- 8 
pending in the King's Courts were diſcontinued, ſo that the Plaintiſfs were n 
obliged to commence new Actions, or to have Reſummons or Attachment iu Nature 
on the former Proceſſes, to _ the Defendants in; but to prevent the of a N 


Inconvenience, Expence and Delay which this occafioned, were the Sta- pans _ 
Ot Adat- 


tutes of 1 E. 6. cap. 7. 7 & BW. 3. cap. 27. /. 21. and 1 Ann. ft, 1. by the 


cap. 8. ſet. 5. made, which vide under Title Prerogative ®. Demiſe of 
the Crown. 


2 Stra. 782. Where the King brings a Writ of Error in Quare Impedit, it abates by his Death. 2 


Stra. 837. Fort. 213. 
A to the Effect of this Abatement at Common Law, ſee 7 Co. 29, 30, Sc. See alſo 1 Com. Drs, 


C2. (H. 38.) | 
Scire Faciat to repeal à Grant of a Market, is an original Writ, and within the general Words 


of the Statute 1 E/ 6. c. 7. and 1 Ann, c. 8. and docs not abate. Stra. 43. Information in the 
Nature of a Zuo Warrants does not abate, Str. 782. | | 


(r, Of Abatement by the Death of the Parties. 


HE general Rule to be obſerved in this Caſe is, that where the Death 8 _ 
of any Party happens, and yet the Plea is in the ſame Condition as 10d. 261. 
it tuch Party were living, there ſuch Death makes no Alteration or Abate- 
ment of the Writ. 
A Difference has been held with Reſpect to real Actions, where there are —_ 126 
ſeveral Plaintiffs, and there is Summons and Severance, (as there is in moſt c. Elia. 
Real Actions) that in theſe the Death of one of the Parties abates the Writ, 8. Cro. 


but not in Perſonal or Mix'd Actions, where one intire Thing is to be re- Jac. 117. 
| covered; Co. Lit. 139. 


AB AT E ME NT. 


Jones 452. covered; as if there be two Jointenants or Copartners, and they bring a 
Gilb. Hiſt. Real Action, and one is ſummoned and ſevered, the other ſhall proceed for 
C. F. 243. his Moiety ; for having a Right to a diſtin Moiety, there is no Reaſon 
why he ſhould not have a Remedy for the Recovery of it, notwithſtanding 
the Unwillingnefs of the other to join with him; but if the Perſon ſevered 
dies, the Writ abates, becauſe he goes for the Whole, in Caſe of the Death 
of the Jointenant, or of the Copartner, without iſſue, which would be 
improper on that Writ, where by the Summons and Severance he went only 
for a Moiety ; for that would be making the Writ have a double Effect, vis. 
* PageS *in Caſe of Summons and Severance, for a Moiety ; and in Caſe of Sur- 
vivorſhip, for the Whole. 
8 Mod. 115, * By the 8 9M. z. cap. 11. ſect. 7. it is enacted, That if there be 
Andr-57,53.4 two or more Plaintiffs or Defendants, and one or more of them ſhould 
die, if the Cauſe of ſuch Action ſhould ſurvive to the ſurviving Plaintiff 
or Plaintiffs, or againſt the ſurviving Defendant or Defendants, the Writ 
© or Action ſhall not be thereby abated : but ſuch Death being ſuggeſted 
upon the Record, the Action thall proceed at the Suit of the ſurviving 
* Plaintiff or Plaintiffs, againſt the ſurviving Defendant or Defendants.” 
Cro. Flizz, And before this Statute it was held, that if there were two Executors, 
— f and they brought an Action of Debt, and one of them died, that the Writ 
3 "39: ſhould not abate; for in this Caſe Summons and Severance lies, after 
Vide Heaq which the one Executor docs not proceed for a Moiety, but for a Whole, 
cf Execu- as Repreſentative of the Teſtator. 
tors and Ad- So in a Quare Impedit by two Jointenants, and one is ſummoned and 
miniſtatore. ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe the 
That _ Advowſon is an intire Thing, and he proceeded for the Whole after the 


ſhall be no Severance ; and fo he may aſter the Death of the ſevered Jointenant, 
Abatement 
1 Writs, nor Summons or Severance. Jide 10 Cz. 134. Brewnl, 64. Leen, 263. Co. 
it. 139. 
Hard. 151, If there were ſeveral Defendants in the original Action, and one died, 
164, the Writ did not abate ; becauſe there being a joint Demand, it ſurvived 
—_ 3 againſt the Reſidue; but in this Caſe there muſt be a Suggeſtion on the 
Feen Roll, becauſe it would be Error to give Judgment againſt a deceaſed 
426. Perſon, 
W. Jones 367. Rol. Abr. 756. Sh:w. Rep. 136. 
Bridg. 8. But in a Writ of Error, if there be ſeveral Plaintiffs, ard one dies, the 
Yelv. 208. Writ ſhall abate, becauſe the Writ of Error is to ſet Perſons in flatu quo, 
10 Co. 13g. before the erroneous Judgment given below ; and they that are Plaintiffs 
Vent. 34. in Error were diſtinct dufferers in the Judgment, fince there might be dit- 
Sid. 419. ferent Executions iſſned thereupon, on the Lands of each of them, and 
cont. but if there are different Heirs; and by Conſequence the Survivor cannot pro— 
—— che ſecute the Writ of Frror for the whole Lands, leaft by a colluſive Perſua- 
ze:endants . . . 
in Error dic, ſion, or by Negligence or Deſign he ſhould hurt the Repreſentative of 
yet all the decealed. 
Things ſhall proceed, becauſe the Benefit of ſuch Judgment goes to the Survivor, and he only is to 
detend it. vid. 419. Tek. 208. 
Vent. 34 In an Audita Querelu by two, the Death of one ſhall not abate the Writ; 
3. 1- for the Survivor is not to be reſtored to any Thing he has loſt, but to diſ- 
2 2400» £49 charge himſelf of the Execution; and thereupon, notwithſtanding the 
Death of the other, he may procced for a Diſcharge in toto for himſelf 
20H. 6. 30. If there be ſeveral Perſons named as Plaintiffs in the Writ, and one of 
* oy them was dead at the Time of purchaſing the Writ, this may be pleaded 
Bl. 57. Abatement, becauſe it fallifies the Writ, and. becauſe the Right was in 
Clit.Ent.c, the Survivors, at the Time of ſuing the Writ, and the Writ not accom- 
— Ent. moda ted, as the Caſe then was, | 
126. ; 
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AB AT E ME NT. | 


« By the /a) 17 Car. 2. cap. 8. it is enacted, that the Death of either («) Conti 
© of 1 442 ( 5 between Verdict and Judgment, ſhall not be alledged nued by 30 


« for Error, ſo as Judgment be (c) entered within two Terms after ſuch = — 


Verdict. perpetual by 
8 cap. 17. Jeck. 5. (5) If either of the Parties die at any Time before the Aſſiſes, it is out of the Sta- 
= tute; but if after the Afliſes, though before the Trial, it is no Error; for tae Aſſiſes is but one Day 
in Law. Salk. 8. pl. 21. 9. This means where the Party dying, is the only Party on that Side the 
1 Queſtion, vis. Plaintiff or Defendant. See 2 Ld. Raym. 1415. (c) If after Verdict, and before the Day 
1 in Bank, the Plaintiff dies, and the Defendant ſigns Judgment the ſecond Term after the Verdict, this 
FE is within the Statute, and the ſame as if he had actually entered Judgment on the Roll. Sd. 385. 


* «By the 8 £7 9 . 3. cap. 11, ſed. 6. it is enacted, That if any Plaintiff“ Page 9 
* *< happen to die after an interlocutory Judgment, and before a final Judg- 
ment obtained therein, the ſaid Action ſhall not abate by Reaſon thereof, 
® < if ſuch Action might originally be proſecuted or maintained by the Exe- 
cutors or Adminiitrators of ſuch Plaintiff ; and if the Defendant die after 
* ſuch interlocutory Judgment, and before final Judgment therein obtained, 
© the ſaid Action ſhall not abate, if ſuch Action might originally be pro- 
* ſecuted or maintained againſt the Executors or Adminiſtrators of ſuch De- 
* fendant ; and the Plaintiff, or if he be dead after ſuch interlocutory Judg- 
ment, his Executors or Adminiſtrators ſhall and may have a Scire facias 
againſt the Defendant, if living after ſuch interlocutory Judgment; or if 
he died afier, then againft his Executors or Adminiſtrators, ro ſhew Cauſe 
why Damages in ſuch Action ſhould not be aſſeſſed and recovered by him 
or them; and if ſuch Defendant, his Executors or Adminiſtrators, ſhall 
appear at the Return of ſuch Writ, and not ſhew or alledge any Matter 
ſufficient to arreſt the final judgment; or being returned warned, or 
upon two Writs of Scire facies it be returned, that the Defendant, his 
Executors or Adminiſtrators, had nothing whereby to be ſummoned, or 
could not be found in the County, ſhall make Detault, that thereupon a 
Writ of Enquiry of Damage thall be awarded, which being executed and 
returned, Judgment final thall be given for the faid Plaintiff, his Executors 
or Adminiftrators, pioiccuting ſuch Writ or Writs of Scire facias, againſt 
ſuch Defendant, his Lxecutors or Adminittrators reſpectively,” 
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(G) Df Abatement by _— of Marriage oz Co⸗ 
erture, | 


Overture is a good Plex in Abatement, which may be either before the Doc. Pl. 3. 

4 Vrit ſued, or pending the Writ. By the firſt the Writ is abated de Sid. 140. 
fa@s, but the ſecond. only proves the Writ abateable ; both are to be plead- Loon, 16%, 
ed, with this Difference, that Coverture, pending the Writ, mutt be plead- Vige Tic 
ed poſt ultimam continuationem ; whereas Coverture before the Writ brought, Baron and 

may be pleaded at any Time, becauſe the Writ is de fadta abated ; (a) but Feme. 
if a Feme Sole takes out a Writ, and after marries, the Defendant was (a) The 
legally attached on ſuch Suit ; and therefore may piead in Chief to it any; es by 


. . er Marri- 
Defence he has; but ſuch Pica muſt be Puis darrein continuance. age, cannot 


abate her 
own Writ; for this would be taking Advantage of her own Act. 2 Rel. Rep. 63. Stra. $11, L. 


Ray. 1525. But in an Action agaiaſt Baron and Feme, the Baron died, and the Feme married again 
ſendente placits;, and the Court inclined to think the Writ abated, becauſe her Name was changed. 


Stile 138. But 2 Ld. Raym. 152g. 2 Str. 811, Barnard, K. 8B, 70. are all expreſs, that Coverture 
after Action brought cannot abate Plaintiff's Writ, 
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ABATEMENT. 


Fitz, Brief, If a Writ be brought by A. and B. as Baron and Feme, whereas they 
476. were not married until the Suit depended, the Defendant may plead this in 
Abatement ; for though they cannot have a Writ in any other Form, yet 
the Writ ſhall abate, becauſe it was falſe when ſued out 

Latch 24. If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead her 
stile 254, Coverture ; but if ſhe neglects to do it, and there is a Recovery againſt her 
280, as a Feme Sole, the Huſband may avoid it by Writ of Error, and may come 


- Rep. jn at any Time and plead it. 
For this vide Tit. Baron and Feme. 


Salk. 8. pl. Tf an Action be brought in an inferior Court againſt a Feme Sole and 
20. Hether- pending the Suit the intermarries, and afterwards removes the Cauſe by Ha- 
Reynolts beas Corpus, and the Piaintiff declares againſt her as a Feme Sole, the 
Gilb. Hiſt, * way plead Coverture at the Time of ſuing the Habeas Corpus, becaule the 
C. P. 245. Proceedings here are de nove, and the Court takes no Notice of what was 
® Page 10 precedent to the Habeas Corpus; but upon Motion on the Return of the 
Habeas Corpus, the Court will grant a Procedendo ; for though this be a 
Writ of Right, yet where it is to abate a rightful Suit, the Court may re- 
fuſe it; and the-Plaintiff had Bail below to this Suit, which by this Con- 
trivance he is ouſted of, and poſſibly by the ſame Means of the Debt “. 


If ſhe removes the Plaint Coverture is not a good Plea. Barnes 355. 


Cro, Jac. In Ejectment againſt Baron and Ferne, after Verdict for the Plaintiff, Ba- 
356. ** dies between the Day of Mi rin and the Day in Bank; adjudged 
— „that the Writ ſhould ſtand good againit the Feme, becauſe it is in Nature 
Rol. Rep. Of a I reſpaſs, and the Feme is charged for her own Act; and therefore 
the Action ſurvives againſt her. So if the Wife had died, the Baron ſhould 
Moor 469. have Judgment entered 2gainſt him. 
car. If a Feme Sole Plaintiff, after the Verdict, and before the Day in Bank, 
2.32, takes Huſband, ſhe thall have Judgment, and the Deiendant cannot plead 
1 Bullt. 5. this Coverture, for he has no Day to plead it at. 
Frobibition at the Suit of Huſband and Wife, does not abate by the Death 


ef the Huſband. 2 Str. 1063. 


= 


ih) There the Trit is abated ex facto, oz is only 
| abateable. 


2 H. 6. 4. c | : 
DoR. Pl. 3. fucto a Nullity and deſtroyed, fo that Judgment thereupon would be 


Where we erroneous, there the Writ is 4 fas abated ; as if an Action be brought 
Court ex of- againſt a Feme Covert as Sole, this makes another Man's Property liable 


2322 without giving him an Opportunity of defending himſelf; which would be 
Writ, vide contrary to couimon Juſtice, and therefore the Writ is de fade abated, 


Cro, Eliz. | 
121, 185, 193. 330. Geulſ, 106. 2 Leos. 162. 3 Leon. 93. Rol. Rep. 176. Palm. 311. Heb, 


37, 162, 279, 281. . Gedb. 119. Stile 417. Telu. 56. 3 Co. 85. a. Laugh. gs. 


Carth. 192. o if the Return of a Pluries Mandamus is laid to be after the Beginning 1 2 


— _ of a Term, and the Memorandum of the Bill is entered generally of that 
we me Term, this makes the Writ a perfect Nullity; for by the Plaintiff's own 


C 2 . 
rams ma ſhewing he had no Cauſe of Action at the Time when the Action was 


amend. brought. 
Where 


ERF. the general Rule to be obſerved is, that where the Writ is de 


4 I 
. 
L 
. * 
3 
4 
* 
— 
8 
C * 
Dd 
= 
e 
* 
its 
5 2 
= 
* 


4 
3 
ws 

5 2 

* 


- n * 43 
N 3 f RE inte 4 +. — 
Cy; EW a '£ 7 8 „ 0 . 
5 A 2 . e 


AB AT E ME N T. SS 
Where the Writ is only abateable, it muſt be abated by pleading in () Salk. 2. 


Time ; for Matters (a) in and (5) before the Writ, cannot be taken Ad- * — 2 
vantage of in Error. 17 ns 


| „ 86. 
7 Med 35, 51, los. Show 169. Rel. Abr. 183. That a Man ſhall not aſſign that for Error which he 
might have pleaded in Abatement. Carth. 124. There is a Difference between Original and Judicial 
Writs; for in the former, Matter of Form abates them as well as Subſtance ; alter in the latter; for 
if the Subſtance be good, the Want of Form will beaided. 4 H. 6. 34 4E 3, 13, 14. (6) Other- 
wiſe of Faults in the Proceedings after the Writ. Bro. Faux Latin 9, 48. For this vide Tit. Error. 


Therefore if a Feme Covert bring an Action in her own Name per attor- Carth. 124. 
natum, and the Deiendant pleads in Bar to the Action, he ſhall never aſter- Per Holt. 
wards atlizn the Coverture for Error. 


So though it be à good Plea for a Defendant to ſay, that a Stranger is Skin. 12. pl. 


Tenant in Common with the Plaintiff, yet if he does not plead it in Abate- 12. 
ment, he ſhall not have Advantage oi it in Arrett of Judgment. 3 


So if a Quare Impedit be brought gainſt the Biſhop and Incumbent, £0 _—_— 


only, without naming the Patron, though this might have been pleaded 4, f. 
in Aha'2ment, yet it the Defendant pleads in Bar, c. it cannot after, upon 2 Browal. 
a Writ of Error, be aſſigned tor Error ; for though the Want of the Pa- 229. | 
tron's being made a Defendant might make the Writ ahateable, yet rage, +» 
* was not thereby actually abated ; and nothing ſhall be aſſigned for Error Rep. 239. 
concerning the Writ, but wha? actually abates it. * Page 11 

It an Action be brought againit Sir Francis Forteſcue Militem Y Baronet- Rol. Abr. 
tum, and he appears and pleads to ſiſſue, and a Verdict and judgment is 281, 791, 

iven for the Plaintiff, the Defendane in a Writ of Error thall not affign — = C. 

2 Error that he was a Knight of the Bath, and ought to be ſo named; — 8. C. 
he has loſt this Advantage by appearing to the other Name, and thereby g 
concluded himfelt, 

If a Writ be brought to the Damage of 400. and the Plaintiff declares palm. 270, 
Ad damn'im i001. and the Verdict gives zol. this is no Frror after Verdict, 271. But as 


for the Mit is not abated de fats, but only abateable by Plea. to this, the 


Difference 
is, that if the Declaration varies in Porm, the Defendant muſt plead it in Lhatement ; but if it varies 
in Subſtance, the Derendant may move it ia Arted of Judgment, or take Advantage of it in Error 
becaute the Court has no Anthority to proceed, having prolecuted a different Matter from that which 
the Writ has given the Court Authority to take Cognizance of. Tones 304. Cre. Elix. 722, Cre. 
Fac. 654. For this vide Tit. Error. 


- 


(!) There the CUrit ſhall abate in Toto o2 in Part. 


Hatever proves the Writ (a) falſe at the Time of ſuing it out, ſhall 22 E. 4. 4, 
abate the Writ entirely; as if it appears by the Plaintiff's own Hob. 199, 
ſhewing that he had no Cauſe of Action for Part; therefore if an Action of *'7> 245+ 
'l reſpaſs be brought aganſt two Defendants, and the one pleads that the ( n 
other was dead die i mpetratio ni: brevis, or that there is none luch in rerum palſifcation 
natura, the whole Writ ſhall abate 5 for it is the Plaintiff's Faulr, to ule theof the Weit 


Authority of the Court, to call in a Man that was dead; and it was no leſs muſt be in 
an Abuſe of the Proceſs to iſſue it againſt a feigned Perſon. dey 2 
in a Precipe quod reddat againſt two, if one pleads Non-tenure, and the other takes the whole Te- 
nancy on himlelt, the Writ ſhall nut abate in the Whole, but ſtand good againſt him that hath ac- 
ceptcd the Tenancy, becauſe he has a proper Defendant to the Action; and the Non-tenure of the 
one does in no ways prejudice the other Defendant, Raſt, Ent. 365, Doct. Pl. 7. 


But 


AB AT E ME N x. 


Raft. Ent. But if one of the Defendants die pending the Writ, this ſhall not abate 
8 pl. „ the Action againſt the other Defendant ; for this is the Act of GOD, and 
* ** 7*no Default in the Plaintiff, 


Co. Lit.28g. 


F. 
a 
. 
*. 


2. If there be two Executors, and one is named of D. and ſays he is of C. 
Doct. Pl. 7. the Writ ſhall abate againſt both, becauſe they are both Repreſentatives of 
21 H. 6. 4. one Perſon, and muſt both be legally ſummoned ; and as they are both. but 
(5)The Diſ- one Perſon in the Eye of the Law, the Plaintiff cannot (/) proceed againſt » 
ability of the one without the other ; but in this Caſe, the other Defendant will be 


Bt nen obliged to plead, though the Defendant's Plea in Abatement ſhall be firſt de- 


the others termined ; and if it be found for him, ſhall abate the Writ in Toto. 

from pro- 
. for the Writ, when abated for want of Form, is abated guad all, though they have plead- 
ed to liſue. 8 Co, 156g. Carth. 96. But if two Executors ſue, and let forth themlelves to be Exe- | 
cutors, and that they proved the Will; but uf on the Probate ſet forth, it appears that one only IR 
proved the Will; and the Defendant pleads this in Abatement, a Reſpondeas Me 7 will be awarded; 7 
for both have a Right; and he that did not prove may come in when he pleales. Salk. 3. pl. 6. 
The T5 forth that they had proved the Will, amounted only to Surpluſage: The Method is to 


— 2  *7 6 
_ by 
8 me 


F 
declares as Executors, generally, and make a Profert of the Letters Teſtamentary, whereby it ap- * 
ey are Executors. Vide Head of Executers and Admini/trators. % 


pears 
Booth 29. At Common Law, Non-tenure of Parcel of the Lands abated the Whole 
38 H. 6. 7. Writ; for this falſihed the Writ which alledged the Defendant to be Te- 1 

nant of the Whole; but it was thought very hard that a Writ which was 

good in Part, ſhould be totally deſtroyed by this Plea; and * therefore 
® Page 1225 E. 3. cap. 16, enacts, that the Writ ſhall only abate for that Part of 7 
From this Which Non-tenure is alledged. | "0 


Statute aroſe  - 
the Diſtinction in our Books, that the Plaintiff cannot deſtroy, but may abridge his Demand. = | 


Co.Lit. 362, At Common Law, if the Tenant plead Non tenure and Diſclaimer, the 

* . Plaintiff could not aver his Writ, and ſay he was Tenant; for in Real RF 

ood. --. Actions anciently there were no Damages given; and the Plaintiff by this. 

3 Lev. 330. Plea has the Effect of his Writ, which is to be put into Poſſeſſion of the 7 

Lutw. 963. Lands; but if Non-tenure be pleaded, without Diſclaimer, the Plaintiff 
may aver his Writ, and ſhew that the "Tenant his the Reverfion in Fee in 
him as well as the Freehold, or take Judgment at his Election. 1 


4 E. 4. 32. If the Demandant enters into any of the Lands, pending the Writ, this 
Voct. Fl. 5. ſhall abate the Writ in Toto. | | 

The Plaintiff declared for Arrears of a Rent-charge, and demanded a 
larger Sum than was due to him, upon his own ſhewing, by 7/7. 10s, The 
Saund, 182, Defendant pleaded a bad Plea, and the Plaintiff had Judgment for his 
Duppa and whole Demand; but perceiving his Miſtake on the Entry of the Judgment, 
% he releaſed the 71. 108. and it was held a good Releaſe; and that it was BY 
not a Falſification of his Writ, but rather an Affitmance; but if the De- 

fendant had taken Advantage of it in due Time, it would have abated 


the Writ. 
= Co.Lit.285s, If an Action is well begun, and Part of the Action determines by Act 
| a. in Law, and yet the like Action is given for the Reſidue, the Writ ſhall not 


abate, but the Plaintiff may proceed for the Refidae ; but where, by the 
Determination of Part, the like Action does not remain for the Reſidue, 
there the Action, though well commenced, ſhall abate, 

Co. Lit. 28s, As if an Action of Waſte be brought againſt Tenant pur auter wie, and, 

a. pending the Writ, Ceſtuy que vie die, this ſhall not abate the Writ in 
To!o ; but the Plaintiff may proceed to recover Damages on this Writ, for 
the Lefſor might have an Action for the Damages, though Ceftuy que wie 
had died before any Action of Waſte brought. 


So 


AB AT E MEN T. 


So if an Ejectment be brought, and the Term determine pending the Oo. Lit. 285 
Writ, yet the Action ſhall proceed for Damages only. X a. 

But if Tenant pur auter vie had brought an Aſſiſe, and pending the Writ, Co. Lit. 285. 
Ceſluy que vie died, altho the AQtion was well commenced, yet the Writ* 
ſhall abate, becauſe no Aſſiſe lies for Damages only. 

So if an Action of Waſte were brought by Baron and Feme in Remain- Co. Lit. 285; 
der, in eſpecial Tail, and pending the Writ the Wife die without Ifue,*: | 
the Writ would abate, becauſe all Actions of Waſte mult be Ad exbæ redi- 
tationem. . 

So if a Writ of Annuity be brought, and, pending the Writ, the An- Co. Lit. 288. 
nuity determine, the Writ faileth for ever, becauſe the like Action cannot bea. 
maintained for the Arrearages only. | 

When a Writ is brought for two Things, and it appears the Plaintiff 11 Co. 45. 
cannot have any other Action for the one of them, the Writ ſhall ſtand for Codfrey a 
the Part that is good; but where it appears he can have another Writ in — 285. 
another Form for one, there the whole Writ ſhall abate; becauſe, when | 
there can be no better Writ brought for the Parcel, it ought to continue; 
but if another Writ could be brought for that Parcel, it is bad, and ought 
to abate in Toto, | | 


(K) Uhere it ſhall abate by Reaſon of another - Page z 
Action bzought foꝛ the ſame Thing, 


HE Law abhors Multiplicity of Actions; and therefore whenever ity H. 6. 12. 
appears on Record, that the Plaintiff has ſued out two Writs againſt Mo. 418, 
the ſame Defendant for the ſame Thing, the fecond Writ ſhall abate ; for 339.5 Co. 61. 
if it were allowed that a Man ſhould be twice arreſted, or twice attached by * 10, 
his Goods ſor the ſame Thing, by the ſame Reaſon he might ſuffer in infini- — of 
tum; and it is not neceſſary that both ſhould be pending at the Time of Appeal may 
the Defendant's pleading in Abatement ; for if there was a Writ in Being at be pleaded 
the Time of ſuing out the ſecond, it is plain the ſecond was vexatious ang'* Abate- 


- ve mpg ment to a 
ill ab initio, ſecond Ap- 


cal. 
2 Hawk. P. C. 190. Where a prior Suit depending, may be pleaded to an left, 2 Hawk. 
P. C. 275. But it is no good Plea in Abatement of an Inditment, as it is of an Appeal or an Informa- 
tion, that there is another Indictment againſt the Defendant for the ſame Offence ; but in juch a Caſe 


the Court, in Diſcretion, will quaſh the firſt Indictment. 2 Hawk. P. C. 367. : 


But then it muſt appear plainly to be for the fame Thing; for an Aſſiſe 4. H. C. 24. 
of Lands ia one County ſhall not abate an Aſſiſe in another County, for Doct. Pl. 10. 
theſe cannot be the ſame Lands. 

In general Writs, as Treſpaſs, A iſe, Covenant, where the ſpecial Matter, (._ 6 
is not alledged, and the Plaintiff is nonſuited before he counts, the ſecond dan t, 


. Writ is ſued pending the other; yet the former ſhall not be pleaded in 12. 


Abatement, becauſe it does not appear to the Court that it was for the fame 

Thing; for the firſt Writ being general, the Plaintiff might have declared 

for a diſtin Thing from what he demanded by the ſecond Writ ; but 

when the firſt is a ſpecial Writ, and ſets forth the particular Demand, as 

in a Precipe quod reddat, Ic. there the Court can readily fee that it is for 

the fame Thing; and therefore, though the Plaintiff be nonſuited before - 
he 


A -B-&-T £ MENT: 


he counts, yet the firſt ſhall abate the ſecond Writ, it being apparently 
brought for the ſame Thing“. | 


* This muſt mean where the Plaintiff ſues a ſecond Writ, before the Plaintiff is nonſuited os the 
firſt, becauſe in ſuch Cale, the firſt Writ was pending, when the lecond Writ iſſued. 


5Co.62.vide An Action depending in an inferior Court cannot be pleaded to an Ac- 
— = = tion brought in one of the Courts at We/tmin/ter tor the tame Thing. 
their Jurii- The Law will not allow two Quure Impedits to be brought for the ſame 
diction iv Preſentation, wiz. a ſecond by the Defendant againit the Plaintiff, when 
general. there is one pending in Court by the Plaintiff againſt the Delendant, Et fic 
Dyer 92, 93. jn brevi de fartitione, becauſe the Deſendant can have the fame Remedy on 
the firſt Writ as he could on a ſecond. | 
The Law is ſo watchful againſt all vexatious Suits, that it will neither 
ſuffer two Actions of the ſame Nature to be pending for the ſame Demand, 


go oe nor even two Actions of (a) a ditterent Nature. 


good 

Plea in Treſpaſ7, that the Plaintiff has brought a Replevin for the ſame Thing, becauſe in boch 
Caſes Damages are to be given for that Caption. 8 H. 6. 27. Dect. Fl, 10. Sed. Qu. And ſee 
Comb. 229. and Skin. 388. So in an Aſſiſe of Darrein Preſentment, a Care Impedit depending for 


the lame Preſentation is a good Plea. Hzb, 184. 


Hob. 1379. In a Quare Impedit, brought by the Earl of Bedford againſt the Biſhop 
of Exeter and Others, the Defendants pleaded that the Plaintiff had 
brought another Quare Impedit for the fame Preſentation, which is ſtill 
depending and undetermined, with an Averment that it was the fame 
Plaint, Avoidance and Diſtutbance; the Karl replies, 'I hat fince his 
former Writ purchaſed, the fame Church being ſtill void, he preſented 
Henry Curtis to the Biſhop, who refuſed him, which is the Diſturbance 
he now complains of, and tte verſes that it is the ſame Diſturbance on 
which both Actions were brought; the Defendant demurs ; and ruled 
the Writ ſhould abate ; for though there muſt be a Diſturbance naturally 
Page 14* to maintain the Action, yet the principal Effect of the Suit is to recover 

the Preſentation ; and the Natwie of a Quatre [mpedit is to be Final, or 


4 


Nonſuit, or Diſcontinuance, which this wou'd defcat ; for by this Rule the 


Plaintiff might bring a new one, without leaving the former Suit. And 
() That though in this Caſe there was (a) a new Defendant, yer the Writ abated, 
where an becauſe there were two Quare [mpedits againſt the fame Man ; and there- 
Addon of fore a freſh Defendant could no more enable him to bring a tecond Quare 


Me rad Impedit, than a new Diſturbance could. 


afterwards 
Replevin for the ſame Thing, there muſt not be more Defendants in the Replevin than there were in 


the Action of Treſpaſs, becaule it cannot ſquare with the Averment, and that it is una eademgue 
captio. De. Pl. io. Sed qu. If the other AQion might not be pleaded in Abetemen!, a verrirg the 
Fad to be the ſame. In Treſpaſs againſt two Defendants, they both ple-ded in Aba!ement another 
Bill of Treſpaſs pending againſt one of them; and three Judges againſt Hilt, who doubted, held the 


Plea good as to both. Carth. 96, 97. 


Allen 34. If a ſecond Writ be brought teſted the fame Day the former is abated, 
2 — it ſhall be deemed to be ſued out after the Abatement of the firſt. 


Dyer 225, If an Action, pending in the ſame Court, be pleaded to a ſecond Action 


Carth. 417, brought for the fame Thing, the Plaintiff may pray that the Record may 
453. be inſpected by the Court, or demand Oyer of it, which if not given him 


See Lord : . , : 
Raym. 347. in convenient Time, he may ſign his Judgment. 
6 Mod. 122. 


(L) Uhere 
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AB AT E M ENT. 


dere a Perſon map plead in Bar, 07 in 


(L) 
Abatement. 


Utlav ry may be pleaded always in Abatement, but not in Bar, unleſs C0 14.62. 
the Cauſe of Action be forfeited. ; b 
Doct. Pl. 
In Perſonal Actions, where the Damages are uncertain, Outlawry cannot 395. 
be pleaded in Bar; but in Actions on the Caſe, where the Debt, to avoid? btw. 
the Law Wager, is turned into Damages, there Outlawry may be pleaded} Ter. 2 
in Bar; for it was veſted in the King, by the Forfeiture, as a Debt certain, 2 Vent. 282. 
and due to the Outlaw ; and the turning it into Damages, whereby it be 3 Leon. 197, 
comes uncertain, ſhall not diveſt the King of what he once lawfully poſ- 2 TY 
ſeſſed. | | Elis. 
Outlawry may be pleaded in Bar after it is pleaded in Abatement, becauſe den oy 
the Thing is forfeited, and the Plaintiff has no Right to recover. 11 H. 7.11, 
Alienage may be pleaded either in Bar or Abatement ; but with this 2 Lutw. 
Difference, that Alienage can be only pleaded in Abatement to an Alien in 1 
League, but may be pleaded in Bar to an Alien Enemy, becauſe the Cauſe n 10. 
of Action is forteited to the King, as a Reprizal for the Damages commit- Co. Lit. 
ted by the Dominion in Enmity with him. | 129. b. 
Whatever deilroys the Plaintiff's Action, and difables him for ever from Vent. 249. 
recovering, may be pleaded in Bar; but the Defendant is not always obliged g * 
to plead in Bar, but may plead in Abatement ; as in Replevin for Goods, 2 
the Defendant may plead Property in himſelf, or in a Stranger, either in Bar See 2 Lord 
or in Abatement ; for if the Plaintiff cannot prove Property in himſelf, he Raym. 984. 


fails of his Action for ever ; and it is of no avail to him who has the Pro- * "ug 
* be i . I, 
perty, if he has 1t not. ” 


In an Action of Debt on a judgment obtained, the Defendant cannot C 7th, 243. 


plead a Writ of Error brought and pending, either in Bar or in Abatement®* — 2 Lord 
ay m. 1017. 


But the Court on che Motion will ſtay Proceedings, until the Error is determined, on terms. 2 x deer | 


1 ä de pleaded 
in Abatement, and cannot be pleaded in Bar. buch. 3. Pl. 8. See 2 Ld Raym. 1016. Car th. 244. Show. 
98, 146. Carth. 136. Vide Carth, 1, 2. where it is ſaid, that it may be pleaded in Abatement, 
though not in Bar; but Quere, and vide Tit. Error ;, and 10 Med 17. Ld. Raym. 47. 


If a Defendant pleads Matter in Abatement, and concludes in Bar, this 
ſhall be eſteemed a Plea in Bar, and the Court will give final Judgment ; 
® becauſe, by pleading to the Action, the Writ is admitted to be good; and“ Page 15 
he puts the whole Matter upon his Plea. Lev. 3127 


2 Mod. 64. 
2 2 Rep. 64. 10 Med. 112, Ld, Raym. 593, 694. 12 Med. 524. 2 Ld. Raym. 1018. Fix- 
gib. 269. | | 


So if a Man pleads in Bar; and « concludes in Abatement, this ſhall be 6 Med. 193. 
eſteemed a Plea in Bar; becauſe he could have no Writ if he could have 18 H. 6. 27. 
no Action, and where there could be no Action, the Diſpute about the Jaen 34» 


Writ would be inſignificant, — 
* * 


Coatr. 


See 2 Ld, Raym. 1018. Comb, 483, Show. Rep, 4. See Ld. Kaym. 128, 


(M) Dr 


A B AT E MEN T. 


(M) Ok the Manner of pleading in Abatement, 
and the Pzoceedings on {uch Plea. 


Lutw. 1181, Plea in Abatement muſt be put in within four Days aſter the Return 
Hob. 19. of the Writ, becauſe the Perſon coming in by the Proceſs of the 
. — Court, ought not to have Time to delay the Plaintiff. 


1. 618. | | 
Blk 367. Infl. Legal. 518, 819. Prack. Reg. C. P. 1, z, 286, Barnes 149. Rep. & Caſ. of Prad, 


C. P. 23, 63. 11 Med. 2, Comb, 251. 


Hob. 250. The Defendant in Abatement ſhall not plead two Outlawries, or two Ex- 


Carth. 8, 9. communications ; for Duplicity (a) is a Fault in Abatement as well as in 
(a) Comb. 


Salk? 3 In Pleas in Abatement which relate :o the Perſon, there is no Neceſſity of 
14, 6. laying a Venue, for all ſuch Pleas are to be tried where the Action is laid. 
Carth. 363. | 

12 Mod. 125, 195. 


Salk, 220. If the Plaintiff demurs in Abatement, the Court will give final Judgment, 
pl. 9 Lorg becauſe there can be no Demurrer in Abatement ; for if the Matter of 
— $69. Abatement be dehors, it muſt be pleaded ; if intrinſick, the Court will take 
7 Mod. 97. Notice of it themſelves, | 


6 Med. 198. 
But a Demurrer in Abatement to an Indictment for a capital Offence, or Appeal of Death, ſhall not 


- conclude the Party, but he ſhall have Leave to anſwer over to the Offence, 2 Hawk, P. C. 334. 


Salk. 218. Tf the Plaintiff demurs in Bar to a Plea in Abatement, he diſcontinues the 


* Pen Suit, becauſe he does not maintain the Writ. (a) 
— 2 Ld. Raym. 1020. She. 186. See 2 Ld, Raym. 338. Carth. 139. (a) It is aided by Verdi& 


Salk. 118. 


Hob. 250. If there he two Defendants, and they plead two ſeveral Pleas in Abate- 
ment, and there be Iſſue to one, and Demurrer to the other, if the Iſſue be 
found for the Defendant, the Court will not proceed on the Demurrer, && 
fic vice verſa ; for in both Cafes the Writ being once abated, it would be 
impertinent to judze whether it ought to abate on the other's Plea. 

Where the Matter of Abatement appears on the Face of the Record, 

Moor 30. the Plea ſhall begin and end with a Petit cgearyyc de brevi ; but where the 

peer 127 Matter is dehors, the Defendant ſhall only end his Plea with a Petit judi- 

145. cium *. 


Fort. 334. 
* This Diſtinction is not now often attended to, nor is it perhaps material. 


Salk. 298. On a Plea in Abatement, no Advantage can be taken of the Errors in the 
Lutw. 1592. Declaration; as nothing but the Writ is then in Queſtion, for nothing elle 


1 31. pleaded to. 


354. 
Carth. 44. If on a Plea in Abatement a Reſpondeas Oufter is awarded, and afterwards 


See Lord the Defendant pleads in Chief, and there is a Verdict for the Plaintiff, yet if 
Ray m. 329. the Plea in Abatement does not appear to have been entred on the Ni/t prius 
6 Mad. 395-Record, Judgment will be arreſted ; for it being entred on the Plea- Roll, 
_ (which was in Court) it muſt be mentioned in the Niſi privs Roll, otherwiſe 

it does not appear that it was a Verdict in the ſame Cauſe. 


The 
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ABATEMEN T 


The Judgment for the Defendant on a Plea in Abatement is Qued breve, or Yelv. 112. 
Narratio caſſetur; and for the Plaintiff, a Re/pondeas Oer; bur if Iſſue, Show. 42. 
be joined on a Plea in Abatement, and it be found for the Plaintiff, it halls Kn in an 
be peremptory againſt the Defendant ; and the Judgment ſhall be Qued re- Action to 
cuperet®, becaule the Defendant chuſing to put the whole Weight of his recover Da- 
Cauſe upon this Iſſue, when he might have had a Plea in Chief, is an Ad- mages, 1 
mittance that he had no other Defence. — po 
Damages. 
10 Med. 112, 192, 210. Gilb. Caf. 80, 138, Not peremptory on Indictments for capital Offences. 


2 Hawk. P. C. 334. 


* Upon a Reſondias Ouſter the Defendant pleads the General Iſſue, the* Page 16 
Plaintiff ſhall fign Judgment, if the Defendant's Attorney, on redelivering 
back a Copy of the Iſſue, will not pay for it; and it ſeems the old Courſe Salk. 4. 
was to deliver in a Copy of the whole Record, wiz. the Declaration, Plea pl. 11. 
in Abatement, c. and Iſſue; but the Court made a Rule for the Future, 
that a Copy of the Declaration and Ifſue ſhould only be paid for. ; 
Upon a Re/pondeas Ouſter, no Notice need be given of it; for the Defend- Salk. 7 
ant is ſuppoſed to he attending his Cauſe in the Paper to maintain his Plea. pl. 18. 
See farther as to Abatement, Com. Dig. 1 Y. And as to pleading ano- 
ther Suit depending, for the ſame Cauſe. See Com. Dig. 1 V. 52. (H. 24.) 
If a Writ abates, without the Default of the Demandant or Plaintiff, he 
may have a new Writ by Tourney's Accompts. Vide 1 Com. Dig. 86. (P.) 


ACCOUNT 


HE Writ or Action of Account lay only at Common Law againſt oneco. Lit. 172. 
as Guardian in Socage, Bailiff or Receiver, except in Favour ofa. 
Trade and Merchandize. 
The Proceedings in this Action being difficult, dilatory and expenſive, Salk. 2. 
it is now ſeldom ufed, eſpecially if the Party has other Remedy, as Debt, Carth. 89. 
Covenant, Caſe, or other Action ; or if the Demand be of Conſequence, Chan. Ca. 
ard the Matter of an intricate Nature; for in ſuch Caſe it is more adviſe- Vara. 28 
able to reſort to a Court of Equity, where Matters of Account are more 470. 2 
commodiouſly adjuſted, and more advantageouſly determined for both Par- Vera. 176. 
ties, the Plaintiff being in that Court intitled to a Diſcovery of Books, Pa» Abridg. in 


| 3 pers, and the Defendant's Oath ; and on the other Hand, the Defendant al- Equ. 10. 


lowed to diſcount the Sums paid or expended by him, and all reafonable Al- 
lowances to diſcharge himſelt of Sums under 40 s. by his own Oath, if by 
Anſwer or other Writing he charges himſelf by the ſame, to diſcharge him- 
ſelf, which will be good, if there be no other Evidence; and is intitled 
after the Account is itated, to a Decree in his Favour, if any Thing be due 
to him on the Ballancing thereof, 


We ſhall therefore, under this Head, but briefly conſider, 


(A) —_ whom, either by the Common Law, oz 
by Statute, this Action lies, 17. 
Vol. I. E (B) Of 


7 N 


| Acer. 
(B) Of the Manner of bringing Account, with Re- 


ſpett to the Perſons agaiñſt whom it is bought; 


and herein of charging one as Receiver when 
Bailitf, & vice verſa. 17. 


C) The Nature of the Demands fo2 which it 
may be bzought. 19. | | 

D, Jn what Taſes this is the p2oper Action, oz 
ſome other may be bzought. » ©. I 

E) TUhat ſhall be a good Bar to this Aion. 20. 

(F) of the Auditozs, and what ſhall be a good 
Diſcharge befoze them. 21 


—— 


* Page 17 * (A) Againſt whom, either by the Common Law 
02 by Statute, this Attion lies. 


2H, 4. 11. b. 


Co. Lit. 172. Y the Common Law, Account lay only againſt a Guardian in Socage. 
a 


Bailiff or Receiver, or by one in Favour of Trade and Commerce, 
Co.Lit.go.b. naming himſelf Merchant, againſt another naming him Merchant, and for 
FN. B. 11. the Executors of a Merchant; for between theſe there was ſuch a Privity, 
Co. go. a. that the Law preſumed them, conuzant of each other's Diſburſements, Re- 


_— Abr. ceipts and Acquittances. 


2 lanſt. 404. 


13E. c 123, The Satute 13 Ed. 1, cap. 23. gives an Action of Account to the Executors 
25E 3. ft. 5. of a Merchant, the 25 Ed. 3. fl. 5. cap. 5. to Executors of Executors, the 
* - 31 Ed. cap. 11. to Adminiſtrators ; and by the Statute 4 Arn cap 16, 
4Ann.c.16, ect. 27. Actions of Account may be brought againſt the Executors and Ad- 
ſe&. 2 miniſtrators of every Guardian, Bailiff and Receiver, and by one ]-intenant, 
Co, Lit 89.b. Tenant in Common, his Executors and Adminiſtrators, againſt the other as 


Before thele Bailiff, for receiving more than his Share, and againſt their Executors and 


Statutes, if os 
one Jointe- Adminiſtrators. 


nant, or Tenant in Common, received all the Profits, the other could not have his Action, unleſs he 
actually appointed him Bailiff or Receiver, Ce Lit, 172. à. 196. 4. 200. b. So if two had a Ward 
in Common, and one took all the Profits F. V. B. 118. So if there had been two Executors, and 


one had received all the Debts of the Teſtator; for between thele there was not ſuch a Privity as the 
Law required. Bro. Tit. Accompt 88. 39 Ed. 3. 28. 


Rol. Abr, Though an Infant may be an Executor, or may he charged in Trover, 
” MB 178 being a lot; yet if he be made Factor, Bailiff or Receiver, he ſhall not 
Col 1) a. be accountable for what he does during his Infancy, either in Law or 
S. P. Equity, for the ſane Reaſon that other Acts of his bind him not; therefore 
Abr. Ca. Eq. when ſuch a one is appointed Factor, his Friends ſhould give Security for 
6. pl. 3. his accounting. | 

F. N B. 119. If I make 55 S. my Bailiff or Receiver, and he makes a Deputy, 1 muſt 
4 Leon. 32, have Account againſt the Bailiff or Receiver himſelf, and not againſt the 


Vide i Vern. Deputy; for the Receipt of the Deputy was to the Uſe of his Maſter. 


208. where 


in Chancery, on Exceptions to a Maſter's Report, it was held ſufficient for a Servant or Apprentice, 


in anſwer to a Bill for an Account, to ſay in general, that whatever he received wa bt him rec d 
and laid out again by his Maſter's Orders. 
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ACCOUN x. 
An Apprentice, by the Name of an Apprentice, is not chargeable in = 4 
Account. 


| he is not 
chargeable for the Ordinary Receipts upon his Maſter's Trade, yet upon collateral Receipts, which 
concern not th 


e ordinary Trade of his Matter, he is chargeable as well as another, 3 Len. 63. bus 
then he mult be charged as Bailiff or Receiver, 2 It. 379, 380. 


B) Of the Manner of bzinging Account, with 

| Reſpet 6 Perſons Again whom it is 
bzought ; and herein of charging one as Bailiff 
when Receiver, & vice verſa. 


Pg 


F the King eps? F. or he of his own Head takes upon himſelf the 4 Co. 127. 
] Charge and Care of the Eſtate of a Lunatick, he is but in Nature of a 
Bailiff, and accountable to the Lunatick, his Executors or Adminiſtrators. 

* A Man ſhall not be charged in Account, as Surveyor, Comptroller, * Page 18 
Apprentice,” Reive or Heyward, or a (a) Diſſeiſor, or other Wrong-doer; Co. Lit. 192. 
for, to maintain an Action of Account, there muſt be a Privity either in (e Soif a 
Law or by the Proviſion of the Parties, Diſſeilor ap- 


points rg 
to receive his Rents, the Ditlciſor cannot have a Writ of Account againſt J. S. 3 Leon. 24. It. 
99. S. P. 


At Common Law, if a Man were diſſeiſed, and his Entry taken away, 2 Rol. Abr. 
he could never recover, by any Action, the meſne Profits; but if the Dis- 339. 
ſeiſot made a Feoff ment in Fee, by the Statute of Glouceſter; the Diſſeiſee 
in an (5) Aſſiſe might have recovered Damages for the meſne Profits, being (5) But 


a Continuation of the firſt Wrong. . _ 


an Action of Treſpaſs, ſeems to have been much controverted ; for which vide Roll, Abr. 589. 
10 Ce. g1. And. 352. Ce. 51. Heb. 93. Roll's Rep. 101. Gedb. 3 38. Ng. If againſt the Diſſei ſor Treſ- 
paſs would not lie, and Damages be recovered for the Time he wrongfully held Poſſeſſion, and if 
Vjectment would not lie agaialt the Feoftee, and after Recovery an Action ſor the meine Profits, for 
the Time he was in Poſſeſſion? 


But the Chancery interpoſed, and at laſt carried the Remedy farther than Chan. Rep, 
had been admitted at Common Law; for though in the Caſe of Owen and 3% 229. 
Aprice, which was adjudged 4 Car. 1, the Court left the Plaintiff to — ing 
Remedy at Common Law tor the Recovery of the meſne Profits, and would; Chan. Ca. 
not aſſiſt by their Decree : And though in the Caſe of Eyre and Jackſon, 14 71, 92, 134, 
Car. 2. they refuſed to aſſeſs any Damages for a Treſpaſs, for that was 4138. 
Matter determinable at Common Law, and to be aſcertained by Cy ; yet 8 
afterwards they began to make the Perſon, who was the Diſſeiſor of the V. 
meſne Profits, accountant to him who had the Right ; and this was firſt be- 2Vern. 724. 
gun where Lands were ſettled for the Payment of Debts, there ſuch Truſ- 
tees, and the Heir of the Debtor, were Accountants to the Creditors for 
whom the Profits were to be received ; and this was very clear and plain, be- 
cauſe ſuch Perſon came in and took the Profits under the Truit; and this was 
ſettled in the Caſe of Gilpin and Smith, 18 N 19 Car 2. Afﬀterw irds they 
came to extend their Notions ; and the Per ſon that took the meſne Profits 
by wrong, was taken as 1 ruftee for, and accountant to, him that had 
the Right; and this was ſettled in the great Caſe of Coventry and Hall, 
which was in the Years 33, 34 © 35 Car. 2. and was this: Sir Thomas 
1hynn having treated with the 12 Keeper Coventry for a Marriage be- 

. 2 tween 


*- 


GUN, 


| tween his Son and Catharine the Daughter of the Lord Keeper, the ſaid Sir 


Thomas covenanted to ſettle Lands on his Son, but the Conveyance was 
defeQive, becauie it wanted the Words, That he ſhould fland ſeiſed ; the 
Son recovered the Lands by a Decree in Chancery, notwithſtanding the 
Defe& in the Conveyance, againſt the Heir at Law of Sir Thomas the Father, 
and afterwards came with his Bill for the meſne Profits ; and though the 
Heir at Law was intitled to the meſne Profits at Law, becauſe the Con- 
veyance was defective, and the firſt Decree, which ſet up the 1 itle under 
the Settlement, had ordered no Account for the meſne Profits, yet the 
Court, on this Bill, carried back the Account againſt the Heir at Law for 
all the Profits received by him; and though it was objected, there was no 


Agreement, nor no 'T'ruſt, that the Heir ſhould receive the Profits for the 


rightful Proprietor, yet the Court refolved that he ſhould account from the 
original Juſtice, which intitled the Proprietor to ſeek an Account againſt 
that Perſon that had taken the Profits of the Land, which in Equity and 
Juſtice belonged to him ; and though the Heir had the Title in Law, 
yet ſince, in Equity and Conſcience, the Eſtate belonged to another, ſuch 
Heir ought to account with him for the Profits he had made of what 
was his ; and from hence Equity began to make all Perſons account for 


the meſne Profits they had received, to ſuch Perſons as had the equitable 


Title; but in a Caſe where the Huſband fold Lands for valuable Conſiderati- 
on, and the Wife, after his Death, recovered her Dower againſt the Pur- 
chaſer, and brought her Bill in Chancery for the meſne Profits from the Time 
Page 190f * the Death of her Huſband ; the Lord Ch. Cowper would not re- 
lieve her ; for he faid that he could not alter the Law of Dower, which 
gave no Damages againſt a Purchaſer under the Huſbind ; and be ſaw no 


NT = Reaſon in Equity to introduce a different Rule &. 
Equity is proper whert the/wrongful Poſſeſſor hath been in Poſſeſſion 20 Years, otherwiſe, the Pro- 


_— by Ejectment, and after Recovery by Action tor the meſne Profits, may be the molt eligible 
Method. 


A Bailiff cannot be charged as Receiver, becauſe if he be charged as 
(% Rol. Abr. (a) Bailiff upon his Account, he ſhall have Allowance of his Charges and 
P19. -4-&: Expences, Which he is not intitled to when he is charged as a Receiver; 
By Bailiff is . ! a . 
naderſtoog alſo he is not allowed, in an Action brought againſt him as a Receiver, to 
a Servant plead that he was before charged as Receiver, 

that hath : 

Adminiſtration and Charge of Lands, Goods and Chattels, to make the beſt Benefit for the Owner, 
againſt whom an Action of Account doth lie tor the Profits which he hath raiſed or made, his rea- 
fonable Charges and Expences deducted . Co. Lit. 172. a. A Receiver is one who receiveth Mo- 
ney, and is to render an Account of it, but is not allowed any Charges or Expenccs but what is 
agreed on by the Parties; and in this Caſe the Plaintiff is to declare by whoſe Hands he received tt, 
Co. Lit. 172.4, If a Bailiff be charged as Receiver, it ſeems the belt Way is to plead it (pecially, 
2 Lev. 126. Whether a Perſon may not in the ſame Action be charged as Bailiff and Receiver, & rr, 
and vide 2 Rol. Abr. 119. Cro, Car. 230. In ſome Caſes in an Action of Account againſt one as 
Receptor denarierum he ſhall have Allowance of his Expences, and ſhall account for the Profit he te- 
ceived, or might reaſonably receive. Co. Lit, 172. a. . 


6 


C) The Mature of the Demands foz which it may 
be bzought, 


vr Tit, N Action of Account lies not for a Thing certain; as, if a Man de- 
1 livers 100. to B. to merchandize with, he ſhall not have Account ot 


2B Own. 76. the 10% but of the Profits, which are uncertain. 
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Promiſe ? 


ACC: OUT. 


No Action of Account lies for Rent reſerved on a Leaſe ; fo if a Leſſee Rol. Abr. 
of Goods waſte them, yet no Action of Account lies againſt him. 116, 

If the Bailee of Goods waſte them, or refuſe to deliver them, no Action Rol. Abr. 
of Account lies, but an Action of Detinue or Trover and Converſion. 8 6. 

; 0 wen 86. 

If 4. hath a Term for Years in a Rectory, and Tithes being ſet forth 3 Leon. 24. 
and ſevered from the nine Parts, B. without any Pretence of Title, carries 
them away and ſells them, yet A. ſhall not have a Writ of Account againſt 
B. for after Severance the 'Tithes immediately veſted in A. and the Taking 
by B. was merely wrongful, and therefore without Privity “. 


® [a this Cale Trever, or Treſtaſes, is the proper Remedy. 


(D) In what Caſes this is the pzoper Action, oz 
ſome other may be bzought; 


Fa Man, by Obligation, acknowledges that he has received Money ad Rol. Abr. 
proficiendum & computandum, the Obligee may either ſue the Bond, 4 
have an Action of Account, at his Election. | Cro-El 644. 


So if A. acknowledges by Deed, that he has received 100/. from B. toRol Rep. 58. 
be adventured to the I e/t- Indies, and thence to England back again, and 2 Buiſt. 256. 
covenants to render a true Account thereof upon his Return, though B. 
may have a Writ of Covenant upon this Deed, yet he may alſo have a Writ 
of Account therevpon, at his Election. 

Aſſumpfit, in which the Plaintiff declared, that he intending to go be- 
vond Sea, he delivered a Box full of Goods to the Defendant, which he 
promiſed to diſpoſe of, and to give the Plaintiff an Account thereof at 
his Return ; the Defendant pleaded in Abatement, that he was Bailiff to the 
* Plaintiff, to merchandize the faid Goods; and that he ought to bring an“ Page 20 
Action of Account, and not an Action on the Caſe; and upon Demurrer it 
was adjudged, that here being an expreſs Promiſe, on which the Action is Salt. 9. pl. i. 


founded, Aſumpſit will lie as well as Account; and that wherever one acts g, 
* . ="? werſ, Wil- 
as Bailiff, he promiſes to render an Account. . 


0 


89 
where it was held, that the Action would lie, by three Judges againſt Holt, who doubted, and who 


told the Plaintiff, that when it came to be tried, he would not ſuffer him to give all the Account in 
Evidence, or to enter into the Particulars thereof; but that he ſhould direct his Proof only as to the 
Damages which he had ſuſtained for not accounting according to the Promiſe, for he would not ravel 
into an Account in ſuch Actions. Comber 149. S. C. Qu, If it is not now the dady Practice, and 
very proper in ſuch Caſes, to bring an Action of Aſſumpſit. And if the Plaintiff is not at Liberty to 
g0 into the whole of his Proofs : The Action of Acceunt being now little uled or underſtood ? 


In Aſumpfit for Money received ad computandum, and VerdiQ for the Salk. 9. pl. a. 
Plaimiff, it was moved in Arreſt of Judgment, that this Action did not lie, Poulter 
but Account ; for if a Man receives Money to a ſpecial Purpoſe, as to Ac- . Corn» 
count, or to Merchandiſe, it is not to be demanded of the Party asa Duty, Videathow 
vil he has neglected or refuſed to apply it according to the Truſt under Rep. 301. 
which he received it; and the Declaration muſt ſhew a Miſapplication or a | 
Breach of Truſt: But it was held, that in this Caſe the Verdict had aided 
the Declaration ; for it muſt be intended there was Proof to the Jury that 
the Defendant refuſed to account, or had done ſomewhat elſe that rendred 
him an abſolute Debtor, Qu. Does not the Law in all ſuch Caſes imply a 


(E) That 


| ACCOUN T. 
(E) What ſhall be a good Bar to this Action. 


Rol. Abr. JN 1 againſt one as Bailiff, it is a good Plea that he was never his 
47 Bailiff. | 

B In Account againſt a Bailiff, it is a good Plea that he was the Plaintiff's 
Rol. . Servant to drive his Plough, and keep his Cattle for the ren of his 
121. Plough, ab/que hoc that he was his Bailiff in other Manner, becauſe he is 


This re- not accountable for this Occupation“. 


lates to an 
Action of Acccunt, but if he miſbehaves, whereby the Plaintiff is damnified, a ſpecial Afton on the 


Caſe will lie. 


Rol. Abr. It is a good Plea in Bar to an Action of Account, that the Plaintiff hath 


123. releaſed to him all Actions. 


So if the | 
Plaintiff had refuſed to him all the Advantage and Profit that he might have by the Account. Rol, 


, Abr. 123. ; 


Cro. Car. So it is a good Plea in Bar, that the Plaintiff and Defendant ſubmitted 
45 114. £0 the Award of 7 S. who awarded that the Deſendant ought to be ac- 
. quitted againſt the Plaintiff, 
Bro. 48. So it is a good Plea in Bar, that after the Receipt of the Sum of which 
Rol. Abr. the Account is demanded, by the Mediation of their Friends it was agreed 
- > bare between them, that the Defendant ſhouid make an Obligation of 100!/. for 
Acceptance the 100. received, and the Profit thence to ariſe, which Obligation of 
of an Obli- 1001. he did make and deliver accordingly to the Plaintiff ; for the Ac- 


gation ceptance of the Obligation deſtroys the Duty, and the Sum in Demand is 


1d not - g 
be fo & ore hereby as ſtrongly releaſed as by a Releaſe of al! Actions ®. 
Vide Yelv, 

— * ® See the firſt Caſe under Head (D.) 


It is no good Plea in Bar to the Action, that the Deferdant has made 


_ — Payment of the Money which he hath received to account with, or that he 
So if the hath made Satisfaction ſor the ſame. 


Defendant | 
pleads that the Plaintiff has given him an Acquitttance for the Sum received, Bro. Tit. Account 589. 
For theſe Pleas, being Matters which ſhew that he was once accountable, are oaly to be made ule of 
before the Auditors. Vide Dyer 22, 145. 6 Co. Ferrer's Caſe, 4 Leon, 61. Stile 353, 410. 


_ 


* Page 21 (F) Of the Auditozs, and what ſhall be a good 
Diſcharge befoze them, 


Mod. 42. IN an Action of Account there are two Judgments ; the firſt is Quod com- 
Brownl. 24. & putet ®, after which the Cour aſſigns Auditors, uſually two of the Offi- 
Eo. Ent. 46. cers of the Court, who are armed with Authority to convene the Parties 
oo before thein de die in diem, at any Day or Place that they {hall appornt, till 
ner, tax the Account is determined; the I ime by which the Account is to be ſettled, 
themſelves, is prefix d by the Court; but if the Account be of a long and confuſed Na- 
by Virtue ture, the Court, on Application, will enlarge the Time, If either of the 
9 Parties think they do him Injuſtice, he may apply to the Court; and if the 
5 Defendant denies any Article, or demurs to any Demand, it is to be tried 
Vide 2 Iaſt. and determined in Court. | 


380. 
Brownl. 24. Therefore if the Jury find for Plaintiff, and aſſeſs Damages, &c. and Judgment is en- 
tered accordingly, and a F. fa. executed, and Money levied, on Motion, Judgment and Execution 


ſhall be ſet aſide, and the Money reſtored with Colts. Andr. 19. 
Whatever 
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Whatever may be pleaded to the Action, ſhall never be allowed of as a Leon. 219. 

ood Diſcharge beſore the Auditors; therefore, where in Account the De- 
tendant pleaded Never his Receiver, &c. and this being found againſt him, Cro. Car. 
he was adjudged to account; and before the Auditors, he pleaded a Sub- Loo | 
miſſion of all Debts, Accounts, c. to J. F. who awarded that the Defen- , — Pann, 
dant ſhould pay 10!. only, in diſcharge of all Debts, Accounts, &c. which Heil. 114. 
he paid accordingly ; this was held no good Plea, for this Award, made be- 8. C. 
fore the Action brought, ought to have been pleaded in Bar thereof; which 
being omitted, he hath loſt the Advantage thereof, and ſhall not plead it 
before Auditors. 3 ; 

It is a good Diſcharge before Auditors, for a Factor to ſay, That in a Rol. Abr. 

Tempeſt, becauſe the Ship was furcharged, the Goods were caſt over-board 4 ; 


. a ro, Tit, 
into the Sea. Account 10. 


* 


So it is a good Diſcharge before Auditors, That he was robbed of the Co. Lit. 8g. 


Goods without his Default or Negligence *. ® Or that he 


| put them in 
a Warehouſe from whence they were taken by an Enemy. Stra. 680, 


It is a good Diſcharge before Auditors in Account, as a Receiver of 10l. Rol. Abr. 
if he tenders the 10% (a) and ſwears that after the Time that the Money 124. 
was delivered bim, that he found that he durſt not buy, for Fear of Loſs (2) This 
for he is not obliged to run any Hazard himſelf. ol beim. 


derſtood of 
one who receives Money to trade and merchandize therewith; for no other Receiver is in any 
Caſe obliged to buy or fel. Rol. Abr. 124. Quere whether ſuch Oath be neceſſary ; and vide 2 
Mod. 101. 1 Bulſt. 104. Fqu. Ca. Abr. 369. 2 Vern, 638. 3 Wms. i85, 187, 279. 10 Mod. 
144. 12 Mod. $14, 602. 2 Stra. 1182. . | 


If a Bailiff of a Manor receives the Rents and Profits of the Tenants, Rol. Abr. 
and retains them two or three Years, yet ina Writ of Account he is not to 25 · 
account for the Profits thence orifing in the mean Time, for he had not any 
Warrant to merchandize with the Money, or to gain or loſe thereby 1. + Therefore 


an Action 
for Monty lad and received would have been the proper Mode of Proceeding. 


[f in Account the Defendant pleads before Auditors, That the Goods for 2 Mod. 100. 
which he is to account were bona peritura; and, notwithſtanding his Care — che 
in keeping them, were worſe, and that they re. nained in his Hands for want hoe 
ot Buyers, and were in Danger of growing worſe, and that therefore he 5 
ſoſd them upon Credit to a Man beyond Sea; this is no good Plea, for a 
Factor cannot ſell even bona peritura upon (6) Credit, without a (c) parti- (3) Nor 
cular Commiſſion ſo to do. pawn. \ 


2Stra.118y, 
(e) Factors now have uſually ſuch Commiſſion, 


Special Actions of Aſumpfrt or Attions for Money had and received, 
where the principal Sum only is intended to be recovered, are more gene- 
rally uſed inſtead of the Action of Account, as the Jury aſſeſſes what the 
Plaintiff ought to recover, 


* Accord 


* Page 22 * Accord and Satisfaction. 


DF b. accept 1 in Satisfaction of a Treſpaſs, c. done by one 
ol. Abr. to the other. This Agreement, when executed, may be pleaded 


vide Raym. in Bar to an Action for the reſpaſs; for in all Perſonal Injuries, the 


450. Law gives Damages as an Equivalent ; and when the Party accepts of an 
2 Keb. 332. Equivalent, there is no Injury or Cauſe of Complaint, and therefore pre- 
223 15h, ſent Satisfaction is a good Plea ; but if the Wrong: doer only promiſes a 
vide Head future Satisſaction, the Injury continues till Satisfaction is actually made, 


of Arbitra - and conſequently there is a Cauſe of Complaint in Being; and if the Treſ- 


ment and paſs were now barred by this Plea, he can have no Remedy for the future 


Award, $-ticfa 6; | MY Or 
. APE Satisfaction, for that ſuppoſes the Injury to have Continuance “. 


ward may 
be pleaded in Bar to an Action, though not executed; and how it differs from an Aecerd. * But if 
2 Defendant has promiſed to pay the Plaintiff ſo much as a Satisfaction, in caſe the Plaintiff will not 


ſue for the Treſpaſs, Action of Afſumpfit will lie on that Promiſe. 


(A) Chat thall be deemed a good Accozd and 
Satisfattion, 22. | 

(B) To what Actions may Accozd and Satisfac- 
tion be pleaded. 24. 

(C) Df the Fozm and Manner of picading Ac- 
cozds. 25. 


*» 


(A) TUhat ſhall be deemed a good Accozd and Sa⸗ 
tistaction. 


9 E. 4. 19. N Accord muſt appear to be Advantageous to the Party, otherwiſe it 
Rol. Abr. can be no Satisfaction; therefore in an Action ot Treſyaſs for taking 


128. the Plaintiff's Cattle, it is no good Plea to ſay, that there was an Accord 


Vide Stra. 6:8 4 3 8 
wy . that the Plaintiff ſhou'd have his Cattle again; for this is not any Satis- 


4 
2 Wils. 86. faction. 


But if it was ' | 
to drive them to a certain Place; ſo that it would be a Charge to him to do it; this would make it 


2 good Accerd. 2 Rol. Rep, 96. In Covenant againſt the Executor or Tenant tor Life, &c, he 


pleads an Accord that he ſhould quietly depart, and lcave the Poſſeſſion, &c. and held good; though. 


after the Death of Tenant fer Life he had no Intereſt, but a Licence in Law only to carry away his 
Goods. Yelv. 124. fer three Judges agaioſt one. See the Cale more at large, pe C. (25.) 


Rol. Abr. An Accord that each of them ſhould be quit cf Actions againſt the 


128. other, is not (a) good; becauſe it is not any Satisfaction. 
Stile 245. | 
(a) But an Accord that each ſhould give the other a Quart of Wine, in Satisfaction of Action, is good. 


- Rol. Abr. 128. 


er 4.19, In an Action upon the Statute of 5 Rich. 2 St. 1. c. 8. if the Defendant 
ol. Abr. faith, That after the Entry an Accord was made between them, that the 


w Plaintiff ſhould re-enter imo the Land, and that the Defendant ſhould deliver 
Cro. Elz. the Evidences of the Plaintiff to the Plaintiff, this is not any Bar of the 
194. | Action; 


S. C. cited. Dyer 386. S. C. cited. 


E. 4. 7. \ CCORD is an Agreement between two Perſons to give and 


rr 
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ACCORD in»y SATISFACTION, 


*AQion ; for the Delivery of the Plaintiff's (a) own Evidences can be no“ Page 23 


; - . 4] But i he 
SatisfaQion of the tortious Entry ND Title 


to the Evidence, it would be a good Bar. Rol. Abr. 128. That the Delivery of the Deed by the 
Feoffee to Cen que Uſe, is a good Accird, becauſe it belongs to the Feoffee, Cro, Eliz. 357. 


An Accord that the Defendant ſhould endeavour to make up and adjuſt Kol. Abe. 
Differences between the Plaintiff and 7 F. that he did endeavour, and at 146. 
his own Coſts make up ſuch Differences, is a good Plea. 

In Treſpaſs for trampling his Graſs, the Deſendant pleads that he was Bro. Treſ- 
amerced in the Court-Baron of the Plaintiff for the fame | relpals, which pals 66. 
was affeered to two Shillings, for which he hath agreed with the Plaintiff; 
and held a good Plea by the Acceptance thereof, though the Amercement 
in the Court-Baron was Extortion. | 

In an Action upon the Caſe for ſcandalous Words. the Detendant pleads, Rol. Abr. 
That after the Words ſpoken, the Plaintiff. ſued the Defendant in the Mihi- 128, 129. 
tary Court before the Lord Marſhal ; where it was ordered by that Court, 
with the Conſent of the Plaintiff and Defendant, in Diſcharge of this Suit, 
and all other Differences between them, that the Deſendant ſhould make a 
Submiſſion in Writing, in a Piace appointed, and before certain Perſons, 

Sc. and avers that he did fo accordingly, Cc. and on Demurrer it was 
held no good Plea ; for it being a Point of Honour only, (6) could be no (i) wie 


Diſcharge of the Damages, the Defend- 

ant pleaued 
that it was agreed the Deſendant ſhould confeſs to the Plaintiff he had done him wrong, and ſhould 
aſk Forgiveneſs on his Knees, whether this was a ſufficient Conſider tion or Satisfaction. 2 Rol Rep. 
96. dubitatur. Vide Stile 2.45. Salk. 71. pl. 5. and Head of Arvitrament and Award. * If he 
agreed to 1 the Submiſſion, and it was acco:dingly made, a Jury would ſcarce find a Verdict for 
the P'aintiff, 


4 


Debt upon an Obligation, dated the twenty-third of March 24 Car. 2.3Lev.55,56. 
upon Condition to pay 107. the Defendant pleaded an Accord the laſt of — o_ 
April 31 Car, 2. whereby it was agreed that the Defendant ſhould give the Whore 3) 
Plaintiff a new Security for this Debt, and for another due to him by Obli- neu Obliga· 
gation likewiſe ; and he being the Executor of the Obligor, and the Perſon tion was 
with whom this Accord was made, gave Security, purſuant to the Accord, ien: and 
by a Bill ſealed by himſelf; the Plaintiff demurred ; and by the whole © #35 held 
Court Judgment was given for the Plaintiff; for on? Obligation given bis a dapiae 
Satisfaction for another is no Diſcharge, whether grounded upon an Accordit appeared 
or not ; for the Concord does not mead the Matter ; and yet here the new that the firlt 
Obligation binds him de honig propriis, whereas the firſt Obligation bound A 
him only, de bonis teſtatoris. &, nad — 

a Penalty 


was the Debt; and the: core the ſecond being for leſs, could not be a Satisfa ion for a greater Sum, 
Lutw. 466. Vide 5 Co . 4 Mod, 88. 7 Mod 17. Ld. Raym. 122, $66. It a Debt is og Deed 
or Obligation without Condition, the Accord and Sati-aftion muit be by Deed, and ſo pieaded, if 
there appears a Condition for Payment of Money, perhaps it may be pleaded without Deed. 2 WIIs. 85. 


If an fecord be to do two Things, and he doth one and not the other, 3 
yet this is no Bar of the Action, becauſe the Plaintiff hath not any Remedy 12. 2 


for that which is not performed. That che Ac- 
cord muſt be 


executed, wide ſupro, xd Plow. 8, 11. b. 9 Co. 79. b. 2 Jones 188, 168. 2 Keb. 332. Salk. 76. 
T. Raym. 450. where it is laid, that an Accord may be pleaded without Execution, as well as an 
Arbitrament; but Quere. 


But if an Accord be that the Defendant ſhall do a certain Thing at a Day GH. 7. 11.b. 
to come, in Satisfaction of an Action; if he doth perform it at the Day, __ Abr, 
this is a good Bar of the Action, though it was Executory at the Time of 
the Accord made, inaſmuch as he hath accepted it in Satisfaction. 


if 


ACCORD anv SATISFACTION. 


Raym. 203. If in Treſpaſs the Defendant pleads a Concord between himſelf and the 

3 4 Plaintiff, that he ſhould pay the Plaintiff 3“. in Hand, and ſhould under- 

we . take to pay the Plaintiff's Attorney's Bill, and avers that he had paid 3]. 
2 „ : : 

and was always ready to pay the Attorney's Bill, but he never ſhewed him 


church, 
* Page 24* any; this is no good Plea, becauſe the Accord is not ſhewn to be fully 


* [t was in executed “. 


the Defend- : . | 
ant's Power to have demanded 4 Bill, and tendered a reaſonable Sum: If this had been done and 
pleaded, it might probably have been adjudged a good Anſwer, being all theParty could do. 


Raym 4:o. If in an Indebitatus Aſſumpfit, &c. the Defendant pleads an Agreement 
z Jones 158. between the Plaintiff and Defendant, and J. S. the Son of the Defendant, 
S C. 728 c that the Plaintiff ſhould deliver to the Defendant certain Clothes which the 
Barber, Plaintiff then had in his Cuſtody ; and that the Plaintiff ſhould accept the 
| faid Son her Debtor for g/. to be paid ſo foon as he received certain Pay 
from the King, due to him as Lieutenant of a certain Ship, in full Satisfac- 

tion, Sc. and that after, fo ſoon as the Son received his faid Pay, he was 

ready and offered to pay, &c. and that he yet is ready ; this is no good 

Plea, for it doth not appear that there was any good Conſideration why 

(a) Vide 2 the Son, ſhould pay, but (a) a bare Agreement, without Conſideration ; 
Jones 168. and admit the Promiſe good, it not in Writing, by 29 Car. 2. cap. 3. no 
and Tit. A- Action lies thereupon ; and therefore it ought to have been ſhewn that it 
erm Gas: in Writing; for when ſuch Agreement is pleaded in Bar, it muſt ap- 


pear to the Court, tha! an Af will he thereupon ; for the Defendant 


ſhall not the away che ies preſeat Action, and not give him another 
upon Agreement pleaded. 

3 Lev. 169. If in Covenant to 'permit the Plaintiff to receive 1004. per Ann. Rent, 

3 and the Defendant pleads a Concord between the Plaintiff and Defendant, that 

Rullel. each of them ſhould deliver his Part of the Indenture into the Hands of a 
third Perſon, to be cancelled, and that each of them ſhould be diſcharged 
of all Actions upon the Indenture, and avers that he had delivered his Part 
to the third Perſon; yet this is no good Plea, becauſe it does not appear 
to be executed on both Parts. Sed gu. the Default being the Plaintiff's, 


(B) To what Attions may Accozd with Satisfaction 


be pleaded. 


N Accord with Satisfaction is no good Plea to an Action (a) Real; 


Bong 1. . for a Right or litle to a Freehold cannot be barred by any collatera! 
7 But in Satisfaction. 


Detinue, for 


Charters concerning a Freehold and Inheritance, an Accord is a good Plea. 7 E. 4. 33. 2 Co. 78. 80 


in Waſic againſt a Leſſee for Years, though in the Tenet an Accerd is a good Plea, becauſe a Chatte! 
only is to be recovered, N. Beidl. 35. Mo. 6. 9 Co. 75. 6 Co. 44. So in Raviſhment de gard, and 


Lare ejecit inra Terminum, 9 Co. 78. An Accord with Sati-:aQtion is a good Plea in an Ejefions © 1 


Firmæ; for an Ejectmeut includes a Treſpaſs, and they are inte: woven that they cannot be ſever- 
ed; and in ail Actions which ſuppoſe a wrong v! & armir, where a Capias and Exigent lay at Com- 
mon Law, there an Accerd is a good Plea, 9 Co. 77. Brownl. 134. S. C. 2 Brownl. 128, S. C. Godb. 


149. In an Appeal of Mayhem an Accard with Satistaction is a good Plea, notwithſtanding the 


Writ be Flinice. 6 Co. 44. 9 Co. 78. So in Attain!, 13 E. 4 1. 6 Co. 44. Cro. Eliz. 357. Dyer 


-s. If an Accerd be 2 good Piea in a Quare Ingedy, Vere: and vide 11 UI. 7. 13. b. 6 Co. 44. . 
When 


2 Braun. , 129. Brownl. 134. 
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cCiiency of the Concord, which is the 


ACCORD anv SATISFACTION. 


When 2 Duty in certain accrues by the Deed Tempore confectionis ſcripti, (b)6 Co. 43. 
as by (b Covenant, Bill, or (c) Obligation, to pay a certain Sum of Mo- Lutw. 388. 
ney ; this certain Duty takes its Eſſence originally and only by Writing, Co. Jac. 
and therefore ought to be avoided by Matter of as high a Nature, though 264. 8. P. 


the Duty be merely in the Perſonalty. 0 LINE 


187. Palm. 110. All. 30. Cro. Jac. 304. Yelv. 123. 2 Keb. 31. Kelw. 106. Noy 110. 
S. C. Cro. Jac, 100, Sce 2 Wils. 86. 


But if in Covenant againſt an Aſſignee a Breach is aſſigned, in not re- 
pairing the Houſe, the Defendant may plead an Accord between himſelf and 
the Plaintiff, and Execution thereof, in ſutisfadtione & exoneratione repara- 
tionum pred” ; for no certain Duty accrued by the Deed, but the Action is 
founded upon a Tort or Default ſubſequent, together with the Deed, and 
Damages only to be recovered, which are in the Perſonalty. 
An Accord with SatisfaQtion generally is a good Plea in all Actions & Page 25 
where Damages only are to be recovered. | PT A 
Dyer 78. 
Note; It cannot be pleaded without Performance. (This is generally 714. Lia 
But ſee the proceeding Caſes and Notes) See Note at End of Letter (C). 122. 


/ | NE Os . 


— 


(C) Df the Foꝛm and Manner of pleading Accozds, 


HE beſt and ſafeſt Way to plead an Accord, is to plead it by Way of 9 Co. 80. 


Satisfaction, and not by way of Accord; for if it is to be pleaded by omg Rol. 
way of Accord, a * Execution thereof, in every Part, muſt be pleaded; Dane. = 


and if there be a Failure in any Part, the Plea is inſufficient ; but if it be 241. 
pleaded by Way of Satisfation, the Defendant necd plea no more, but that Stra. 573. 
he paid the Plaintiff 10s. in full Satisfaction for the Action, which he re- 
ceived. : 

If in Covenant, by the Heir of the Reverſioner againſt the Executor of Yelv. 124. 


Tenant for Life, for not repairing, &c. the Defendant pleads that the 125. Be- 
tween San- 


Teſtator died 19 March, and that the 22 March concordat & agreat” fuit;, and 
between the Plaintiff and Defendant, that the Defendant thould quietly de- Cutcliff; ad- 
part and leave the Poſſeſſion to the Plaintiff, and that in conſideratiene inde judged by 
the Plaintiff did agree to diſcharge him of the Breach in non reparando, and Yelv. and 
ſhews that the 25 March he did depart, c. that is no good Plea, becauſe = hr 
the Concord is uncertain as to the Time of his Departure; and though he iq, the 
ſhews a Departure within five Days, 3 he cannot help the original Infufb- Time being 


oundation of all. indefinite, 
the Depar- 


ture ought to have been immediately. Noy 110. S. C. cited. 


In an Aſumpfit for Wares ſold and delivered, the Defendant pleaded that Carth. 347. 


he gave and delivered unto the Plaintiff a Bewer Hat in Satisfaction and} On — 


Diſcharge, Ec. and that the Plaintiff accepted the faid Hat in full Satisfac- pl. 1. S. C. 


tion an Diſcharge of the Prolpifes, Ic. The Plaintiff replied proteſtando Young and 


that the Defendunt never gave\him any ſuch Hat in Satisfaction and Diſ-Rudd. 
charge of the ſaid Promiſes, pro placite dicit, that he never accepted a Lord Raym. 
Bever Hat in Satisfaction and Diſcharge, Ic. On Demurrer it was inſiſted 


4 | firſt, that the iſſue ought to he upon the giving in Satisfaction, and not 


upon the receiving in SatisfaQtign, becauſe every Gift or Payment muſt be 
| directed 


ACCORD ax» SATISFACTION. 


{a) See 2 directed by him who gives or pays, and not by him who receives it (a); but 
Stra. 1194, the Court hold it well enough, and that the whole Matter concerning the 7 
* Payment, as well as the Acceptance in Satisfaction, would be tried upon this 


1 


VP 
9 
"i 


{0 
_— 


&; 


Iſſue; as to the ſaid Objection of its being pleaded to be given in Satisfac- 7 


tion and Diſcharge of the Promiſes, c. when it ſhould be pleaded in 
Satisfaction of the Money mentioned in the Promiſes, and not of the very 
Promiſes, the Court held it of no Weight. 

(The uſual Way of replying now, is, as ſtated above, and the proper 
Iſſue is the Acceptance). And the Plea muſt ſtate the Acceptance, Stra. 57. 


* Page 26 * Actions in General. 


HE Deſign of entering into Society _ the Protection of our 
Perſons and Security of our Property, Men in civil Society haye © 
2 Right, and indeed are obliged to apply to the Publick for Re- 
dreſs, when they are injured ; for were they allowed to be their own 
Carvers, or to make Reptiſals, which they might do in the State of Na- 
ture, ſuch Permiſſion would introduce all that Inconvenience which the 
State of Nature did endure, and which Government was at firſt invented to 
revent: Hence therefore they are obliged to ſubmit to the Publick the 
eaſure of their Damages, and to have Recourſe to the Law and the Courts 
of Juſtice, which are appointed to give them Redreſs and Eaſe in their 
| 3 Affairs; and this Application is what we call bzinging an (a) Action. 
Al atl 
eft quam jus preſeguendi in judicis gued ſibi debetur. Co. Lit. 285, or otherwiſe a legal Demand of | 
one's Right. Co. Lit. 285. 2 lait. 40. It implies a Recovery of, or Reſtitution to ſomething. Co. 


Lig. 289. and differs from a Writ of Error, which is no Action, but only a Commiſſion to the Judge: 21 


to examine the Record, Cc. Jenk. 28. 2 Init, 40. Velv. 2og. Vet, if by Writ of Error the Plan- 


tiff therein may recover, or be reſtored to any Thing, it may be releaſed by the Name of an Action. 2 
Co. Lit. 288. b. Vide for this 2 Rol. Abr. 405. The Suit till Judgment is properly called an Action, 


but not after; and therefore a Releaſe of all Actions is regularly no Bar of an Execution. Co. Lit. 
28g. a, Rol. Abr. 291. * 


Under this Head we ſhall briefly take Notice, 
(A) Df the different Kinds of Actions. 26. 


(B) Jn what Caſes an Attion will lie, and ß 


whom, and againſt whom. 28. 1 
(C) Jn what Caſes diſtin Chings may be laid in 
the ſame Action. 29. \ 5 


1 
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ACTIONS 1» GENERAL. 
(4) Of the different Kinds of Actions. 


1 * \ CTIONS are divided into Criminal or Civil; Criminal are either Co. Lit. 284, 


* „ 
—- » 
* : 
p- ö 
bs * 
# N 
cn” 4 


to have Judgment of Death, as Appeals of Death, Robbery, Oc. lult. 40. 

t only to have Judgment of Damages to the Party, Fine to the King and 

5, laapriffement ; as Appeals of Mayhem, oc. ; 

® Civil Actions are again divided into Real, Perſonal or Mix'd ; and here _— 284. 
it may he proper to inquire a little into the Nature of thoſe Real Actions = 
” which were formerly in Uſe, and how they came to be diſcontinued. : 
Actions Real, or relating unto Lands, are either Droitural, that is of the 1 

Right of the Anceſtor; or Poſſeſſory, which complains of the Violation — 4 
a Right of which they themſelves were poſſeſſed. | levin ani 


Avowry, Treſpaſs, Af ſe. 


The Law always diſtinguiſhed between a Right of Entry and a naked Booth 99. 
Right to the Land itſelf; and therefore there were different Remedies; tO 
to recover the naked Right, the Law only gave a Writ of Right; and in * 
this Action, the Defendant at his Election might put himſelf upon his 
Country, or wage Battel; but when the Diſſeiſee had a Right of Entry, it 
was preſumed that the Diſſeiſin was freſh and recent; and therefore the * Page 27 
Trial was coram paribus curtis ; but if the Diſſeiſee did not come till the 
' *X Heir was ſeated in the Poſſeſſion, and had paid Relief to the Lord, then 
| ; the Entry of the Diſſeiſee was taken away, and his Title became doubtful ; 
and then they appealed to Providence in ſuch Deciſions ; and if any Free- 
Z man would, with his own Body, defend the Title of the Poſſeſſor, the De- 
mandant was obliged to find a Champion to enter the Liſts with him. 
hut to recover the Right of Poſſeſſion, the ancient Way was by Writ of Booth 177, 
= Entry, where the Proceſs was by Summons, Grand Cape before Appearance, '79- 
and Petit Cape afterwards, as in the Writ of Right, and the General Iſſue 
Vas diſſciſivit vel non diſſciſivit; and this Iſſue was tried by a Jury, be- 
cCauſe when the Difſeifin was freſh, they did not put it upon the Hazard of 
f © a Battle, as they did iu thoſe Caſes where the long Poſſeſſion had made the 


'* 


- *X Right doubtful, 


7 ts But in the Writ of Entry they recovered no Damages; for that ſuch Booth 175. 
XZ Writ only demanded the Freehold, and was not mix'd with the Perſonal- 2 laſt, 28g, 
„ ty; and therefore to recover the Profits which are merely Perſonal, they 343. 


had an Action of Treſpaſs, which was the proper Remedy for the Da- 
nages ſuſtained, 
l hete were anciently only three Sorts of Writs of Entry ; one againſt the FN. B. 191. 
Diſſeiſor himſelf, the other, which was againſt his Feoffee, which was Booth 175. 
= called the Mrit of Entry in the Per; the third was after a ſecond Alienati- * * 
on, which was called a Writ of Entry in the Per and Cui; but the Statute 
1 of Marlb. cap. 30. gave a Writ of Entry in the Put, which did not lie at 
1 common Law againſt an Alienee at a third Hand. 
And as a Min might have brought ſuch Writ of Entry as his own Dif-F.N.B. 191. 
ſeiſin, fo he might have brought it for the Diſſeiſin of his Father, or he 221. 
NF might have brought it for a Diſſeiſin done to his Grandfather, which was on 178, 
== called a Writ ot Ayel, or a Diſſeiſin done to his Great Grandfather, which 1 
Vas called a Writ of Beſail, or any collateral Couſins thay were more re- 
X mote than Brothers and Siſters, Uncles and Aunts, Nephews or Nieces ; 
f and this was called a Writ of Cofinage. 
hut becauſe the Proceſs in a Writ of Entry became tedious, when ſuch Clan. c. 7. 
Actions were removed out of the Lord's Court into that of the King's, and pilz 2. 4 
thereby the Proceſs which iſſued from three Weeks to three Weeks in the ,,, 
Lord's Court, was depending ſo many ſeveral Terms in the King's 3 Afiiſe, 
7 | thete- 


ACTIONS in GENERAL. 


therefore the Aſſiſe was invented, which was in the Nature of a Commiſ- 
ſion to put the Diſſeiſee in Poſſeſſion by 'I'rial at one Aſſiſes; and this way 
fo ſudden and immediate a Reinedy, that the Writ of Entry became obſo- 
lete; and therefore when the Atliſe was the uſual Remedy, the Writ & 

Entry began to be called a Writ of Entry in the Nature of an Afjiſe. 
There were likewiſe other Remedies, as the Formedon in Remainder and 
Reverter, and a For medon in Deſcender, which was given by the Statute De 

* donis, which created Eſtates-tail. | | 

F.N.B. 220. But the Proceedings on theſe Real Actions being dilatory and expenſive, 
VideHeadofanq in many Caſes concluding the Party upon one Trial, a more commo- 
Leament. dious Method was contrived 10 diſpute the Title to Lands, which began in 
the Reign of Hen. 7. in this Manner; by forming a Term for Years, and 
then the Leſſees bringing an Ejectment to recover the Term, and thereby 
to aſſert the Title of the Leſſor of the Plaintiff; before this Time, if a2 
Termor for Years, who only claimed as a Biliff to the Freeholder, had 
been ouſted of his Poſſeſſion, he had only a Remedy to recover Damages 


in Ejectment, and could not recover the 'Term itſelf ; but in the Reign of © 


Hen. 7. the Courts of Equity having obliged ſuch Wrong doer to a ipeci- 
fick Reſtitution, the Courts of Law have likewiſe given an Habere facias 
fofſeſronem to recover the Term in Specie. | 

* Page 28 * Perſonal Actions are ex contraftu, or thoſe founded on Contract, as 

For which Debt, which is to reſtore the Thing in Numer ; or Detinue, which is to 

or which . . . 

vide the Teſtore the ſame in Specie, or Damages, where it cannot be had; alſo AQi- 

ſeveral ons of Account, Covenant, Aſſumpſit, Quantum Meruit, Quantum Valebat, 

Heads. Covenant and Aunuity. | 

Vide Heads Or ex delido, as I reſpaſſes founded upon Force, which are Treſpaſſes 

Treſi s., wi & armis, or upon Fraud, which are Actions upon the Caſe. 

Trove:and Therefore if a Man gets the Goods or Chattels of another by lawful 

Sn. ns, as by Bailment, Borrowing or Pledging, he cannot have an Action 

on the Caſe, Of Treſpaſs, but muſt bring Detinue or Trover, becauſe the Party had not 
violated his Poſſeſſion. 

| Vide Tit. So where a Man comes to buy Goods, and they agree upon a Price and 

Trover and a Day for the Payment, and the Buyer takes them away, no Trover lies, 

Converſion. hut an Aſſumpfit for the Money, becauſe the Property was changed by a 
lawful Bargain. | 

Rol. Rep. If | borrow a Horſe togo to Dover, and go to other Places, the Owner 

126. may have an Action on the Caſe againſt me, for exceeding the Purpoſes of 
the Loan; for ſo far it is a ſecret and ſallacious Abule of his Property, but 
. general Action of Treſpaſs, becauſe it is not an open and violent Invaſion 
of 1t. | 

8 Med. 272. Where the AQ is lawful, as the fixing a Spout, and the Conſequence 1s 


2 Ld. Raya. injurious ; the Remedy is by Caſe, and not Iteſpaſs. 
1309. 

Forteſc. a 12. | 

Stra. 634. — 


(B) In what Caſes an Ation will lie, and fo? 
whom, and againſt whom. 


(See! T is clear, that for all Injuries done to a Man's Perſon, Reputation ot 
infra p x 5 
33 roperty, he ſhall have an Action, and that for every Right he is to have 
rum fne in-a Remedy ; for want of Right and want of Remedy are the fame Thing“. 
juria.) It is alſo agreed, that where a Perſon has ſeveral Remedies, he may chuſe 
Co. Lit.145. which he pleaſes ; but he cannot deviſe or lay hold on any but thoſe pre- 
Seile 4 ſeribed by the Laws of his Country; for if this were allowed, it would be 
conſtituting as many Actions as there are Men, which would be highly in- 
convenient. n 
ne 
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3 * and here the Rules eſtabliſhed by that Society, of which he is a Member, 
wuſt govern; and therefore, though a Man had a Right, and is barred by 
the S ature of Limitations, yet he can have no Remedy. 


be to the Damage of the common Maſler, yet no Action lies. 


4 
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But in this the great Difficulty is, when a Man ſhall be faid to have ſuf- Vide Limi- 


ſered an Injury, or to have ſuch a Right as will intitle him to an Action * _ 


So if I promiſe by Word only to convey Lands, or to give Goods, with- Velv. 196. 
out delivering Poſſoſſion, or if ! promiſe to (a) build a Houſe without Con- Cro. Car. 
ſidetation, Sc. though by the Laws of Nature theſe Promiſes are binding, 079: aA 
yet no Action lies; for without Deed duly ſealed and executed, or wi.hout yas 


. pe- 6 Co 18. 

® Conſileration, no Property is altered ; and every ſuch Promiſe is eſteemed, Rol. Abr. 
in the Eye of the Law, to be Nudum padtum unde non oritur Aci io. (a) But if a 

Carpenter 


undertakes to build a Houſe for me, and dces it ill, an Aion on the Caſe lies againſt him. Kelw. 78. 
R. I. Abr. 9. So if a Carpenter promites to repair my Houſe before ſuch a Day, and does not do it, by 
which the Houſe falls, an Aion on tle Caſe lies. Rol. Abt. 9. but for this vide Aſumpfit and Aion 


= on the Caſe. 


Alſo in Caſes where there may be damnum abſque injuria *, the Party Rol. Abr. 
can have no Action; as if a School be ſet up in the fame Town where an * 4 
ancient School has been Time out of Mind, by which the old School re- Noy — 
ceives Damage, yet no Action lies. 


® See on this Subject poſt. 48. 
So if 1 retaina Maſter in my Houſe to inſtru my Children, though this _ * 47. 
. 0 r. 
10. 


* As the Law grants Redreſs for all Injuries, and gives a Remedy for * Page 28 


by every Kind of Right, ſo it is open to all Kinds of Perſons, and none are ex- Co. Lit.128. 
= cluded from bringing an Action, except on account of their Crimes or their Vide the ſe- 
= Country ; as Men attainted of Treaſon or Felony, Popiſh Recutants, per- veralHeads, 


ſons outlawed or excommunicated, convict in a Premunire, or Alien Ene- 


niies. {See Alienage, Ante, fo 4) 


A Man that hath a ſpecial and limited Property in Goods, as a Carrier 2 Bulſt. 311, 


8 that hath Goods delivered to him, a Sheriff who hath levied Goods, a Bailee Sid. 438. 
who hath Goods in his keeping, Ec. ſhall have Actions againſt Strangers ad. 30. 


2 Sand. 47. 


= who take them away, becauſe they ate anſwerable in Damages to the ablo-, 1.1 .gg. 


lute Owner. Yelv. 44. 


Cro. Jac. 73. Dyer 98, 99. 


Alſo a Man who has Cauſe of Action againſt two may bring it againſt Sid. 438. 
which he pleaſes; as if A. takes the Goods of C. and B. takes them from 
A. C. ſhall have his Action againſt A. or B. at his Election, becaute both 


| damnihed C. in theit Jaking. (If againſt B. Trover may be the molt eli- 


gible, and preceding the Action a Demand ſhould be made, unleſs a Con- 
ver/:on can be proved.) | 

So if two of the Sheep of 4 have been loſt, and one of them is ſound Alleya 3. 
again, and the Shepherd of A. affirms it to be one of them, whereupon 4. Newman 
pays for the Fecding of it, and cauſes it to be ſhorn and marked with his 200 Za- 
own Mark, and at er the Shepherd knowing this to be the Sheep of A. fallly Rol. Abr 
and fraudulently affirms to the Bailiff of the Manor, to which Waif and 101. S. C. 
Stray belongs, that the ſaid Sheep is a Stray, whereupon the faid Bailiff 
leizes it, Cc. A. may have an Action againſt his Shepherd, for that by his 
falſe Practice he hath created a Trouble, Diſgrace and Damage to him; 
and though he hath good Cauſe of Action againſt the Bailiff, yet this will 
not excule the Shepherd. 

So if one flander my Title, whereby I am wrongfully diſturbed in my Ahern 3. 
Poſſeſſion, though I have Remedy againſt the Treſpaſſer, yet I may have 
an Action againſt him who cauſed the Diſturbance, 


Ir 


ACTIONS ix GENERAL. 


| Carth. 68. If there are ſeveral Proprietors of a Ship which hath uſually tranſported 
Baſon and (Goods for Hire, and a Maſter placed therein by the Part-Owners, who hath 
op gt , Gol. Wages for every Voyage from London to T. and J S. without making 
pl. 1. ' +32 any Contract with the Part-Owners, and none of them being preſent, deli- 
3 Lev. 258, vers certain Goods aboard to the Maſter, to be carried for Hire from London 
3 Mod. 3a 1. to T. and the Ship ſafely arrives there, but the Goods are ſpoiled through 
5. C. the Neglect of the Matter, an Action lies againſt the Part- Owners; 2 
eee though the Maſter is chargeable in Reſpect of his Wages, fo are the Plo- 


Vern. 2 . n NE ag . is 
298, rag ; prietors in Reſpect of the Freight, at the Election of the Plaintiff. 
2 Vern. © 43. N ; 

8 Mod. 89. 12 Mod. 446. Stra $03. But &. whether all the Pat Owners are not to be ſucd; 


but clearly, if they are not, it muſt be pleaded in Abatement. Stra. 553, 820. A foreign trading 
Company (as the Dutch Weſt India Company) may ſue by their Name of Reputation, Stra. 612. A 
Perſon attainted, is not to be charged with civil Suits but by the Leave of the Court, or of a Judge, 


Fefter 61. 


(C) Jn what Caſes diſtin& Things map be laid in 
the lame Action. 


8 Co. 85 · HE Diſtinction herein, with Reſpect to Real Actions, depends on the 
but for this different Kinds of Writs ; for all original Wiits are of two Sorts, vis. 
vide F. N. B. B,ove nominatum & innominatum ; the firſt contains the Time, Place and 
099 i. Demand very particularly, and therefore in ſuch Writ ſeveral Lands by ſe- 
Kelw. 10g. Veral Titles cannot be demanded in the fame Writ ; The other contains only 
Dyer 145. a general Complaint, without expreſſing Time, Damages, &c. as the Writ 
2 Brownl. of "Treſpaſs, Quare Clauſum fregit, &c. and therefore 2 Lands coming 
* to the Demandant by ſeveral Titles, may be demanded in ſuch Writ. 
* Page 30 As to Perſona! Actions, the Difference ariſes from the above-mentioned 
Diviſion of Perſonal Actions, vis, ſuch as are ex contratu, and ſuch as are 
Cro. Car. ex delido, or founded on a Tort ; therefore Debt on an Obligation and on a 
20, 316. Mutuatus may be joined, becauſe the Writ is general, and the Declaration 
rm 9m upon both will be warranted by the Authority given by the general Words 
Bro. Joinder of the Writ ; fo Debt and Detinue may be joined in the ſame Writ, be— 
in Action 97. Cauſe there are Writs in the Regiſter, in which they are both compriſed in 
Regilter 95, the ſame Writ ; ſo Debt upon a Leaſe and for Cloaths, they being in the 
139. Words of the ſame Writ; but Debt and Account, or Debt and Treſpaſs 


(The true (a) cannot be joined. 


Reaſon why 
Actions may or may not be joined is not the Difference of the Defendants Pleas; for if that were the 


Reaſon, Debt upon an Obligation, to which the Plea is Nor eff factum, and on a Matata, nil debet 
could not be jbined; therefore the true Realon ariſes from the Difference of the Prooeis, and the Fine: 
paid on taking out the Original; for in Debt the old Proceſs was Summons, Attachment and Diſtrels, 
and on taking out the Original a Fine was paid to the King, which was in Proportion to the Sum de- 
manded ; but in Tieſpaſs the Proceſs was a Capias, becauſe the Man that had committed à Ter: 
might be ſuppoſed to fly from Juſtice; and in this Action the Court ſet a Fine on him in Proportion to 


his Offence, and levied it by a Capiatur. 1 Vent. 366, 


8 Co. 87. In Perſonal Actions ſeveral Wrongs or Treſpaſſes may be joined, becauſe 
Jenk. 211. they may be compriſed in the ſame Writ, and ſo may ſeveral Actions on 
= po. ; the Caſe, where the Caſe is of the ſame Rind; as an Action for a Fraud 
m. 233, on the Delivery of the Goods, and on the Warranty of the fame Goods, 
being both on the Contract, fo againſt a common Carrier on the Cuſtom 
of the Realm, and Trover may be joined, becauſe both on the Tort, it be- 

ing a Violation of the Cuſtom not to deliver the Charge. 


But 
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(C) ACTIONS 1# GENERAL. 


gut Actior s founded upon a Tort and upon a Contract cannot be joined, 
2 A/[uripftt and Trover againit a Cartier; for though thete come under the 
general ead of Actions on the Caſe, yet they are more diſtinct Caſes than : was 01, 
Debt and (b) Account, which cannot be joined. | 184 Rp 
; 12 Mcd. 73. 
See Ld. Raym. $8. Salk. 10. 3 Salk, 204. 5 Mod. $g. Comb. 332. (5) Bro. Joinder in Action 97» 


If Trover and Aſumpſit are joined in one Action, and upon Not guilty 3 Lev. gg. 
the Jury quoad the Trover find for the Defendant, and groad the Ajjump/rt — _ 
for the Vlaimiff, yet he ſhall not have Judgment, for theſe cannot be joined xen 
in the ſame Action, and the Severance by the Jury will not help it, the 
Declaration being navght at fitſt. 

Oe Action will lie for entring the Houſe of the Plaintiff, breaking his Alteva g. 
Cheſts, and carrying away his Goods, and for beating his Servant per gued ot l-43,402, 
ſerwitium àmiſit. 

If in an Action upon the Caſe the Plaintiff declares, That where s 4g Cr, Cor 20, 
commadaſſet to the Defendant a Gelding ad equitand' ab L. uſyue E. & :idea: White and 
ſal vo deliberand” to the Plaintiif, the Defendunt inten ing to Guceive the es-cu. 
Plaintiff rid upon the ſ id Gelding from L. to E. and E. unto J. again, 
and by that Riding ſo much abuſed the ſaid Horſe, that ne became of 
little Value; and though the Plaintiff at E demanded a R delivery of tue 
ſaid Gelding, yet the Detendant refuſed, ard vet doth reule to veliver him, 
and hath converted the ſaid Geling to his own Ulc, this Declaration is 
not /c) good, becuuſe it contains diſtinct Mattes. for Hari is founded upon (e) But the 
the Contract, ard Part upon the Tort, which are leveral Cauſes of Action “. Pleintiff hed 


ucpent. 
being af er Verdict; but per H:bart, the De endart might have demurred for the Wa the 
Declaration. Vide Hed of Amendment and Ferf ii! he riding ta: ther than egreed for, and aboſ- 
ing the Gelding (being contrary to the Contract) intitled the Pitzintiff to an Aion on the Promiſe, 
Sc. the not delivering the Gelding, intitled him to an Actien of Triver, of Detinse or of Premije. 


* An Lictuent and Aﬀault and Battery were joined in one Writ, and Page 31 
not guilty pleaded, and 4 Verdict and intire Damages given for the Plain- 
tiff; and it ſeems to have been aided after Veidict. Hob. 249. 


Bi own}. 
235. 8. C. and Winach held the Writ naught, but the Damages being found ſeverally, the Plaintiff 


releafed thoſe for the Battery, an had jucgraent for the Ljeameni. An Ejeciment is now uitd a8 
a Fiction to try Titles and obtain Poſſeſſion or Lands, Sc. therefore if Aﬀauit, Te was now intro- 
duced into the Declaration. &. it the Court, on Application, would not order it to be ſtruck out? 


Parcs fracto and Aejeous joined, Treſpals and Cale cannot. Ld, Rayin, 273, 274. 2 Bur. Rep. 
$114. 


Where one hath a Right to recover in the ſame Kind of Action, though Yelv. 63. 
he derives his Right from different Titles, yet being conjoined in him. Fe Champer- 
may recover in one Action; as if in Debt upon 2 by 3 E. 6. c. 13. for not 8 
letting forth of 'Tithes, though the Plaintiff ſhews, that by Preſcription the Cro. Jac.68. 
Rector of A. hath had two Parts, and the Vicar of A. the third Fart of the oor gi 4. 
Liches there, and that the ſaid Rector and Vicar, by ſeveral Leafes, did de- Noy 3. S. C. 
mite to the Plaintiff, per quad he became Proprietarius of the ſaid Iithes, and 
the Defendant ſowed, fc, this Action is well brought, for though the Vicar 
and Parſon could not join, becauſe they claim feverally by divided Rights, 
yet when both Titles are conjoined in one Perſon, the Matter of the "title 
is alſo conjoined ; and this being a Perſonal Action and fourded upon a 
Wrong, it is ſufficient to ſhew generally, that the Plaintiff is Firmarius or 
Proprietarius of the Tithes, without laying by what Title. | 
If 2. being ſeiſed of a third Part of a Meſſuage, Ec. in Fee, demiſes Poph.2 4,25. 
the ſame to B. for Years, who aſſigns to C. and A. by Bargain and Sale Hay'ock v. 
inrolled conveys his Reveiſion to D. and his Heirs, who was then ſeiſed of Wa nford. 
another third Fart in Fee, and afterwards the faid D. leaſes his third Part ,** 2556 


alſo to the ſaid C. for Years, and dies; and his Heir by Bargain and Sale — «<4 TRI 


Vol. I. D iarollec S. C. 
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inrolled conveys the Reverſion of the ſaid two third Parts to E. and his 
() And the Heirs, after which Waſte is done; E. (a) may bring one Action of Waſte 
rather be- upon theſe ſeveral Leaſes, for that neither the interett of the 'I'erms nor of 
cauſe the . 3 5 
Aipnment the Inheritance were ſevered or divided to ſeveral, but were in one Perſon 
of Vatte is at the Lime when the Waſte was done. 


jm one and 


ih tame Thing. Per Peph. Ch Juſt. Jide Head of Waſte, 


Cro.Jac.329. If in Covenant the Plaintiff ſhews that A. was ſeiſed in Fee of one Meſ- 
22 ha. ſuage, and poſſeſſed of another for a certain Term of Years yet enduring, 
2. and let both to the Def-ndant for a leſs Term of Years, and that the De- 
8. C. cited. fendant did covenant to Repair, Cc. and ſhews that 4. by one Deed did 
grant to the Plaintiff the Reverſion in Fee, and by another the Reverſion 
tor Years, Cc. and that after the Houſes were out of Repair, Ic. this Ace- 


tion is well brought, for as upon ſeveral Leaſes or upon ſeveral Grants of a 


Reverfion ore Action of Waſte lies, ſo for the fame Reaſon one Writ of 


Covenant will he, 
Hob. 88, But one cannot in the ſame Action join a Demand againſt one in his own 
Harend and Right, and a Demand on him as Repreſentative of another; as if in A/- 
. ſumpfit . aguinſt an Adminiſtrator, the Plaintiff declares upon a Sale of 
8. P. Goods to the Inteſtate for 2004. and upon another Sale to the Defendant 
For this videherſelf tor 27/4. and that upon Account the Defendant was found indebted 
Head ot Ex-tg the Plaintiff in theſe Sums, and pꝛiomiſed, c. the Declaration 19 
1 naught, tor the Charge being in ſeveral Manners, wis, in his own Right 
tols, and and as Adininiftrator, it ought to have been by ſeveral Actions“. 
Cro. Eliz. | 
406, Moor 419. Hob. 184. Noy 19. Vent. 268. 2 Lev. 110, 111, 228. 2 Keb. 814. 3 Lev. 74. 
Sed z. It Plaintiff had d:clared that he and Defendant had accounted concerning divers Sum: 
due trom Dctendant to Plaintiff generallv, and laid the Sum found in Arrear under a Scilicet, he 
would not have been intitled to recover the whole? He mult at leaſt have recovered what was uz 
to him, in his own Right. 


For this vide Several Perſons may join in an Action where their Intereſt is joint; a8 
— 16h it the leveral Cattle of A. and B. are diftrained, and C. in Conſideration of 
Stile 156. 'Iol- to him paid by A. and F. aſſumes and promiſes to them to procure 
Rol. Abr. the Cattle to be re delivered to them, if they are not re- delivered accord- 


31. S. C. ingly, one joint Action lies, for the Conſideration is imire and cannot be 


divided. | 
« Page 32 * So if A. hath one Mill and B. another in the ſame Manor, which they 
have uſed to repair, and 'lime out of Mind all the Grain which was 


ground and ſpent in the Houſes of the Tenants of the ſaid Manor, and 
2 Lev. 27. was not ground at one of the {aid Mills, hath always and ought to be 


Litheley and ground at the other, and C. a Tenant of the {aid Manor, grinds at another 
— Keb 630. Mill, Sc. A. and B, may join in one Action againſt C. for the Damage is 
2 Sand. 1 1 c. intire to both their Mills. - 


Vent, 167. 


8. C. agreed per totam Curiam ; but becauſe the Plaintiffs had declared that all the Grain ought to be : 


ground at thole two Mills, or one of them, which might be if all ought to be ground t one of the 


Mille, and nothing at the other, for their Expedition they prayed a Nil Cap, fer billam, 


3 Lev. 362. If within the Pariſh of A. there is a Cuſtom for the Pariſhioners year! 4 


Ward & al" 


to elect two Perſons to be Churchwardens there, and according to the 
v. Bramp- S 


fon, * faid Cuſtom BB. and C. are elected, but the Surrogate of the Bithop l re- 2 


fuſes to adinit and ſwear them into the ſaid Office; uphn which the“ 4 


bring a Mandamus, and he falfly returns a Cuſtom for the Vicar to chuſe 


one Churchwarden, and that therefore he cannot admit both the fail 4 


Parties, but is ready to admit one of them; they may join in an Action 
7 for this falſe Return, for the Mandamus and whole Proſecution thereof was 
joint, and this is no Office of Profit, nor Action brought for that, but fer ? 1 


the unjuſt Return. | 


* 

1 
» * 
* 
2 


CACTIONS in GENERAL 


$ if the Regiſter of the Biſhop refuſes to regiſter a Licence tay Lev. 363- 
Chapel for a Conventicle, according to . & M.c. 18 and upon a Man- | 
damus to do it makes a falſe Return, all the Inhabitants may join in one 


Action againſt him. 
But it one Man calls two other Men Thieves, and ſhews in certain of 
what, c. they ſhall not (a) join in one Action againſt him, for the Oleg. 7 
Wrong done to one is no Wrong to the other. My es 
Cro. Car, 


512. S. P. (a) So in falſe Impriſanment. Dyer 19. 


So in Aſſault and Battery; for the Battery done to one cannot be the Kelw. 33. 
ſame as that done to the other ; and one Battery may hurt more than tae A I 
other. | Reg. 105. A 

: : Owen 1086. 

If a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuſtom, and pyer 351.Q. 
to defraud them of their Heriots m kes a fraudulent Gift of „ his Beaſts 
heriotable, all the Lords may join in one Adion upon the 13 Els. c. 5 

If two joint Owners of a Sum of Money are robbed upon the Highway, Pyer 370. 


they may join in one Action againſt the Hundred in which, c. otherwiſe 


it the Sums are ſeveral, and ſeveral Properties. 


If A. delivers Goods to B. 10 deliver over to C and P. does not deliver! Bulft. 68. 
them over accordingly, but converts them to his own Use, either A. or C w_ ay 
may have an Action againſt R. but both ſhall not have an Action, but be... fad 
who fir ſt begins his Action ſhall go on with the ſame. that they 

: could not 

If A. is ſeiſed in Fee of the Reverſion of a Cloſe expectant upon a Term bo h join. 
ſor Years, and B. is poſſeſſed of another Cloſe adjoining thereto, between Lev. 209. 
which ſaid Cloſes there runs a Rivuler, and B. ſtops it, per quod the Clole ns 
of A. is ſurrounded, fo that the Timber-Trees, c become rotten ; A. in 1 
reſpect of the Prejudice to the Reverſion, may have one AQton, and the 
Termor in Reſpect of the Poſſeſſion, and of the Shade, Shelter, c. may 
have another Action, and a Satisfaction given to the one is no Bar to the 
other. 

One Action will not lie againſt ſeveral Men for ſpeaking the ſame Words; Page 33 
for the Words of the one are not the Words of the other, and can no more 


produce a joint Action, than their Words and Tongues can be faid to be one. Palm. 313. 
Adjudged 


upon Motion after a VerdiQ for Plaintiff Cro. Jac, 647. S. C. adjudged. Bulſt. 15. S. P. but there 
laid, that it was otherwile in the Spiritual Court, for that one Libel may be againit ſeveral Perſons. 


But if two Men procure another to be indicted falſly for a common Bar- 
* 6 JI 1 = . Latch 262, 
retour, he may have an Action upon the Caſe again them both; though ing, if two 


Strictneſs the Procurement of one is not the Procurement of the other . confpire to 

mant ain 2 
Suity and one only gives Money. Bro. Joinder in Agion 47. Fitz. Error 31. Fitz, Maintenance 
15. So in Treipa's. Laich 262. Vide Head of Treſpaſs, So one Dec ies tantum lies again!t all the 
Jurors who take Money, for they all give but one Verdi, ard are but one Jury. Bro. Jo:nder in Ac- 
tian 5, 47, 100, 108. Fitz. Decies tantum 1,4, 6. lt is in the Nature of a C:n/piracy. It is one 
eint, entire Act. ; n | 


A Man c1nnort declare againft one Defendant for an Aſſault and Battery, Stile 153. 


and againſt the other for taking away his Goods; becauſe the Treſpaſſes adjudged. 


And are 


are of ſevetal Natures, and againſt ſeveral Perſons “. ſeveral dif. 
' tiaft Cauſes of Action. 
D 2 It 


( ACTIONS 1s GENERAL. 


Palm. 293, If 4. leaſes for Years to B. and C. rendring Rent, and C. aſſigns his 
Moie'y to D. and after Rent is arrear, 4. may bring one Action of Debt 
see fatrther for the Rent againſt B. and D. for the Reverſion remains intire “. 


gs to the ; : R g he N 2 
Law relating to various Actions. Tit. Actions Zecal and 7 renfitery, below. Tit. Aftions Lui Tun, 


p 37. Tit. Alien. File Caſe, Pai 44 


Actions Local and Tranſitory. 


ib. Hitt, they aroſe, purſuant to Maxime Vicini Vicinorum fad preſu- 
C. P. 89. muntur ſcire; this created no Inconveniency, for all Men being 
anciently in Decenna they were eaſily come at, the Decenna being reſpon? 
ſible for their Appearance; but when the Cuſtom of the Decennary 2 "+ 
to weir off, Men uſed to fly from their Creditors, and this begot the Dif- - 
tinction between Local and Tranſitery Actions; the firſt relating to Lands, 
which muſt be tried where the Lands lie; the other a Debt or Duty ad- 
hering to the Perſon wherever he fled : Hence Men omitted to date their 
Contracts from any certain Place, and began their Obligations with a Ab- 
verint Univerſi , when this Diſtinction was eſtabliſhed, it began to be abnſed 
to a great Deg: ce ; for Plaintiffs world lay their Actions far from the Place 
where the Fact was done; and the Defendants, for fear of being outlawed, 
were neceſſitated to carry their Witneſſes into that County, how far ſoever 
remote from the Place where the Fact was done. To remedy this, 
„The 6 K. 2. cap. 2. provides, That to the Intent that Writs of Debt 
2 Init. 130. dof A e ſo 
Pitz. Brier and of Account, and all other ſuch Actions, be from henceforth taken 
18, 23, 44, in their Counties, and directed to the Sheriff of the County where the 
274, 649, Contracts of the ſame Actions did ariſe ; it is ordained that from thence- 
591. „ forth on Pleas on ſuch Writs, when it ſhall be declared that the Conttact 
9 . X ; ; E 
thereof was made in another County than is contained in the original 
% Writ, that then incontinently the faid Writ ſhall be abated.” 
* Page 34 This was intended to have conſined all Actions to their proper Coun- 
iw. Hitt, ties; but as it would have created greater Miſchiet than it was intended to 
C. P. £9, go. Prevent, if a Creditor could not follow his Debtor into another County ; 
and as the Statute is ſo worded, that it only preſcribes that the Declaration 
ſhall agree with the Writ, as to the Place, the Judges conſtrued it fo as to 
impower them to change the Venue, and thereby oblige the Plaintiff to 
give Evidence of the Fact within the County where the Writ is brought; 
and this in Effect tends to abate the Writ according to the Statute ; and 
here we ſhall conſider, 


(A) TUhat Actions are Local and Tranſitozy, 34- 
(B) In what Caſes the Court will change the 
Uenue, 35. 1 

( 


7.Co. 1 ONE all Actions were tried in the proper Counties in which 
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ACTIONS LOCAL TRANSITORY. 
(A) (a That Aﬀtions are Local oz Tranſitozy, (@ Th at 


Actions on 


LL ARions Real or Mix'd, as Treſpaſſes, Quare Clauſum fregit, EjegPenal — 


ment, Waſte, &c. muſt be laid in tae County where the Lands lie. be laid in 
; | the proper 
County, vide Aftions Qui tam, I. eiter C. (39.) Co. Lit. 282. 6 Mod. 222. 


So an Action of Debt for Rent, againſt an Aſſignee of a Term, on theCro. Car, 


Privity of Eſtate, is Local, and will lie no where but in that Coumy where 9%. 2 
the L:nds are. Jones 43. 


: See 7 Co.2, 
2. Com. Dig. 1. 130 (N. 41.) Id. 132. (N. 6.) and the next Caſe but one, with the References, 


So where A. granted a Rent-charge to B. and C. for their Lives, and Hob. 37: 
the Lands our of which it iſſued came to the Defendant after the Death nf fa ＋ 
4 and the Plaintiff, as Executor of the Survivor of the Grantees, brought Lecter. 
Debt for Arrears incurred in their Liie-time, and laid his Action in the ; 
County where the Lands lay; and on Application of the Defendants to 
have it tried elſewhere, ſuggeſting the Plaintiff's Power and Intereſt in that 
County; it was held a Local Action, and not triable elſewhere. 

A. as Aſſignee of a Reverſion, brought Covenant againſt the Aſſignee of Carth. 182. 
the Leſſee, on an expreſs Covenant between the Leſſor and the Leflee, for Damer and 
Payment of Rent re'erved out of Lands which lay in Jreland, and which 3 
was made payable iu London ; on Plea to the Juriſdiction of the Court, it wary . 
was held that though ſuch Action may be maintained here by the (6) Leſſor on — 3 
againſt the Leſſee, yet that by the Aſſignment the Privity of Comract wass. C. 
deſtroyed ; and there being nothing but a Privity of Eſtate between the two Mod. 194. 


Aſſignees, it made the Action Local. S. C. cited, 
and admit- 


ted to de good Law, there being no Privity of Contract remaining; and there is no Difference be- 
tween Debt and Covenant where the Action is by Leſſr againſt Leſſee, & c. (5) The Aſſignee of the 
Reverſion may maintain Debt or Covenant upon the Statute 32 H. 8. cap. 34. againſt the Leſſee 
per Halt Ch. Juſt. 6 Mod. 194. for the Privity of Contract is transferred to the Graniee, by the Sta- 
tute, Carth. 183. Saud, 238. S. P. 240. S. P. 3 Lev. 154. 


But where the Leſſor brought Debt againſt the Leſſee, and declared on a 6 Mod. 194, 
Demiſe of Lands which lay in Jamaica, on Plea to the Juriſdiction ot the NA and 
Court, and ObjeQion, that it the Defendant had any good Local Plea, he 1 80. p 

* | 8 3 651. 
was hereby deprived of it; the Court held that this being on the Privity ofp. 31. S. C. 
Contract, was a (c) Tranſitory Action, and might be laid any where; and(c) 2 Stra. 
that if a foreign Ifſue aroſe which was Local, it might be tried where the 776. S. P. 
Action was laid; and for that Purpote there may be a Suggeſtion entered 8 A 
on the Roll, that fuch a Place in ſuch a County is next (d) adjacent; and (4) For Ota 
it may be tried here by a Jury from that Place, according to the Laws ofvidesCo.48. 
that Country ; and upon Ni debet pleaded, the Laws of that Country may 7 Co. 26, 
be given in Evidence. | Vent: 6#+ 

* If a Declaration contains Matters Iving in two Counties that join, it“ Page 
ſhall be tried by both Counties, on a Yenire directed to the Sheriffs of both Cro. Eliz, 


Counties, who are to ſummon fix of each County“. voy 1a 
Fer Pais 103, And that the Trial may by Conſent of Parties, be otherwiſe; and 16 & 17 Car. 2. 
cap. 8. ſedt. 3. that after Verdict, Judgment ſhall not be ſtayed or reveried, for that there was no 
right Venue, ſo that the Cauſe was tried by a Jury of the proper County or Place where the Action 
is laid. Vide 4 Arn, c. 16. the Act tor Amendment of the Law, As to an Aſſiſe in Confinto Comu- 
_ lee the Stat. R. 2. 10. Co. Lit. 154, 2. F. N. B. 180. a. and 35 H. 6. 30. a, or Com. Dig. 
1 V. 130. : 


An Action of Debt againſt the Executor of a Leſſee, in the Detinet for Latch 262, 
Arrears in the Teſtator's Life-time, may be brought any where ;z but where ?71- 
it 


3 Co. 24. 


ACTIONS LOCAL any TRANSITORY, 


it is in the Debet and Detinet for Rent accrued in the Executor's Time, it 

85 muſt be where the Land lies. 
— Lat. — All Perſonal Actions, as Debt, Detinue, Aſſault, Deceit, Trover, and Con- 
e verſion, Account, &c. may be brought in any County, and laid in any Place; 


contrattur ' a 
ſunt nalliut and the Defendant carnot traverſe it, or be allowed to ſay, that the Cauſe 


hci. ol Action accrued in another County or ditterent Place, except in the Caſe 
2 * 231. of an Off er of Juſtice, who may ple a ipecial Juſtification. 
7 C3. An Action may be brought on a Contract or Matter which aroſe beyond 


1 Sea; as if A. enters into a Bond to B. in any foreign Country, and the 
8 Bond bears Date in no Page, B may bring his Action where he pleaſes, 
See x L rg and alledge that the Bond was made in ary Place in England ; but it there 
K yr. Gz. be a Place mentioned, as Bourdeaux in France, then thall he alledge that 
2 »48. Cov. the Bond was made in guodam loco vocar” Bourdeaux in France, in Iſling- 
en the County of Middleſex, and from thence the Jury ſhall cone, 


1274 201 L 


2 Lad. Kaim 1214, 1214. 11 Mod. 51. pl. 21. 12 Mod. 568. But where it is dated at Paris in 


141, wihnibe Kingdom of France, it is not triable at all, and that 1o it hath been held by god 
pinion, 2 Keb. 315. pl. 26. Scd. 94. 


„„ 


B) In what Caſes the Court will change the 


*＋ 
Tenue. 
Sid. 44. | IAE Defendant cannot by his Plea oblige the Plaintiff to hy his Action 
| 2 669. in a different County from that in which he brought it, unleſs the 
8 Matter pleaded be Local; for in 'Tranfitory Actions he muſt move the 


the Venue is Court on Affida vit, that if the Pleintiff hath any Cauſe of Action, ſuch 
Ex gratta Cauſe accrued in the County of, Fc. and not where the Plaintiff bath laid 
2 = it, Sc. and ſuch Motion mutt be made before Iſſue joined, for by joining 
0% , Hue, he agrees with the Plaintitf as to the Manner of bringing the AQtion 


to Juſtitiæ; 5 ; 
Qtere. and though the Court ſeldom (a) refuſes on ſuch Affidavit to change the 


(a) The Venue, yet it before or aftur the Motion made, the Plainiaf] will enter mto 


Practice of à Rule to offer no ® Evidence but what ariſes in the Coun'y where he has 


changing the 1 n: f 3 i | ; 
Vende be. laid his Action, the Caufe will be tried there. 


gan in King James the Firſt's Time; per Halt Ch. Juſt. 2 Saik. 670, pl. 9. It is not to be chang” 
ed in Actions, on Bills of Exchange or Notes, Sc. Evidence being given, on the Bill or Note, 
only. * Or material Evidence in the County where laid. 


2 Mod. 215. But though the Court, on Application, ſeldom refuſes to change the 
Gilb, Hiſt. Venue, yet there are Caſes in which the Judges have retuſed ; as where 2 
CF. 95. Peer of the Realm brings an Action of Scandalum Mag nutum, the Court 


| 1 . A 
3 4. will not change the Venue, becauſe a Scandal raiſed on a Peer reflects on 


11 Mod. o, him through the whole Kingdom. 

12Mod.121. | 

401, 420. Barnes 343. 2 Stra. 807, 2:Ld. Raym. 1418. Andr. 198. Barnard. K. B. 60. 
Lev. 56. S. P. For the King himſelt is Patty to the Suit; but in my Lord Shafiſoury*s Ca c, who 
brought Scandalum Magnatum, and laid it in Lenden, the Venue was changed. Vent 364+ 2 Jones 
192. but 2e, That was by Reaſon of the great Irfucnce he had in the City; and the eſtabliſhed 
Doctrine 1s, that the Venue cannot be changed in an Action of Scar:lal1m Magnatum. 2 Salk. 666. 
pl. 3. It was refuſed-by B. R. im Lord Sandwich and Milder. Eaſter Term 1773. 


Alſo a Serjeant at Law, Barriſter, Attorney, or other Privileged Perſon, 
whoſe Attendance is neceſſary at ener- Hall, may lay his Action in 
* Page 36* Middleſex, though the Cauſe of Action accrued in another County; and 


TT — the C:urt, on the uſval Affidavit, will not change the Venue. 
o. Piviieve | ; 
2 Salk, 663.1 . 1. 670. pl. 9. 2 Show, Rep. 176. pl. 172, 242. pl. 239. 8. P. Though the Plain- 
tf, who was a Bariifter, had ditcontinucd his Practice for tame Time before. 5 
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to be omitted, that it may charge the Defendant at any Place, 


ACTIONS LOCAL any TRANSITORY. 


But if a Privileged Perſon be ſued, and the Action brought againſt him Carth. 126. 
in the right County, his Privilege will not intitle him io have it tried in r La. Raye 
Middleſex. Bill. v,. 
Harcourt. 2 Salk. 668. pl. 1. Andr. 3%1. 2 Str. 1049. cent. per Dalben J. who remerr herd 4 
Cauſe where the Venue was altered, though an Attorney was Plaintiff, becauſe the Matter did à ie, 
and all the Witneſſes lived in remote Parts. Carth. 126. So where the Plaintiff was aa Atioioey, 
but had not declared in Perſon, but by N. C. his Attorney. Barnes 334, So where Planai lus 
Defendant by Cafes, ind not by Attachment oi Privilege. Barnes 335. Pract. Reg. C P. 419. 
Rep. & Cal. Prack. C. P. 132. So where lie [lured by Original. Barnes 3442. Rep. & Cal. Fratt. 
C. P. 145, Pratt. Reg. C. P. 420. 


So if an Attorney lays (a) his Action in London, the Court will change 
the Venue on the uſual Affidavit; for by not (6) laying it in Middleſex, he Vent. 47. 


tcems regardleſs of his Priviledge, and 1 to be conſidered as a Perſon at Cal. Temp, 
large. = 712, 
/a) Barnes 349. Rep. & Caf. Prat. C. P. 134, 13s. Pratt. Reg. C. P. 419. /6) In order to prove 
the Venue was not laid in Middleſex, a Copy of the Declaration was produced, by wh ch it was ſaid, 
it appeared the Venue was: laid in L:ndon, but the Court ſaid an Affidavit ought to be annexed, that it 
may appear to be a true Copy, and that they did not require this Affidavit but in the Cale of an At- 
LOrney. 


If material Evidence may be given in two Counties, the Plaintiff may Salk. 689. 
ele& to bring his Action in which he pleaſes ; as, if A. draws a Bill of Ex-P!- 4. * 
change in Brifol, payable in London, the Action accrues by the Refuſal to par; rae? 
pay the Money in London, and therefore the Plaintiff not obliged to change] Co. Bul- 
the Venue. | Wer's Caſe. 

So where an Aſſumpfit was brought for Goods ſold and delivered, and the Vent. 344 
Action laid in London, and a Motion was made to change the Venue upon 
Affidavit that the Sale was in Kent; but it appearing that the Delivery was 
in London, the Court held that where the Matter conſiſts of two Parts in 
ſeveral Counties, the Plaintiff ſhall have his Election. 

So an Action agaiaſt a Lighterman for not delivering Goods was laid 2 Salk. 670. 
in London, where they were to be carried to; it was moved to change _ | 
the Venue, becauſe the Damages and Neglect were in Kent; ſed non als 98 
catur; for the Neglect is tranſitory, and not material where it was; and change the 
the Court will never change a Venue for a Carrier, which is the lame Venue in an 


Caſe. Qion of 
Eicape; per 
; : : Holt Ch. 
If the Action be grounded on a Specialty, the Court will not change the Jul. 
Venue ; for not being dated at any particular Place, it may be preſumed 2 gong rn 
n at the 
Court will 
; 8 not change 
the Venue in an Action of Covenant. Ley, 307. 


ACT:ONS 


ACTIONS Qui rTtamn. 


* Page 37 * ACTIONS Qui tam. 


( It is \ CTIONS 9Aat tam are (a) ſuch as are given by Act of Parliament, 


es which give a Penalty, and create a Forfeiture for the Neglect of 

ed 1 0 a . . 

— Kon ſme Duty, or Commiſſion of ſome Crime, to be recovered by 

whe: the Action or Information, at the Suit of him who proſecutes as well in the 

Hatch, or King's Name as in his own, As moſt Penal Statutes direct, that the e- 

- toll, Bralty may be recovered by Action or Information, we will conſider both 

bed Vaatters together, and therefore we ſhall ſhew 

e f +: the : 

i theſe Actions or Informations, the Party who proſecutes has, by commencing his Suit, 

+ an exeſt in the Penalty, that the King cannot diſcharge or ſuſpend the Suit, as to the Part he 

(ce Plaintilf) is intitled to. Vide 2 Hawk. P. C. 275. and Head of Prerogative. 


(A) In what Caſes they lie. 37. 

(B Chat ought to be the Fozm of them. 38. 

(O) In what Courts they map be bzought, and 
where laid. 39. . 

* D Ok the Pꝛoceedings and PPleadings in ſuch 
Attions oz Infozmations. 40. 

(E) Df the Judgment on ſuch Actions oz Inkoz⸗ 
mations. 42. 

F) In what Cafes there ſhall be Coſts. 42. 

(6) Wlhether the Penalty of a Penal Statute 
map be compounded oz granted over, 43. 


Within what Time the Proſecution muſt be on a Penal Statute, wide 
Head of Limitation of Actions. (3 V. 504.) 


— — — — e 


(A) Jn what Caſes they lie. 


Co Ent. 358. Herever a Statute prohibits a Thing, as being an immediate Offence 
Lutw. 133. ag»inſt the public Good in general, under a certain Penalty, and 
— 1 the Penalty, or Part of it, is (5) given to him who will ſue for it, any 


Pl. 36, 346. Perſon may bring ſuch Action ot Information, and lay his Demand Tam 
Pl. 9. pro Domi no Rege quam pro ſeipſo, 

And. 139. 

(6) But without ſuc'; Pena'ty be given, no Perſon can ſne. 2 And. 127, 2 Jones 234. 2 Hawk. 
P. C. 265. for che whole Penalty goes to the King. | | | 


Vile 2 Alſo where a Statute prohibits or commands a Thing, the Doing or 


hg P. C. Omiſſion whereof is both an immediate Damage to the Party, and alſo 
EI, highly concerts the Good of the Public, the Honour of the King, Cc. 
4 Co. 13. the Party grieved may, and, as ſome fay, ought to bring his Action on 
35 · ͤ ſich 


ſuch Statute Tam pro Damins Rege quam pro ſeipſe, eſpecially if the King 


be intitled to a Fine. 


* 


— — 


— —„— 


* (B) CUhat ought to be the Fozm of them. * rage 38 


T is agreed, that an Action or Information on a public Statute need s H. 7. 17. 
not recite the Statute on which it is grounded, whether the Offence beb- 
{uch only becauſe prohibited, or be an vil in its own Nature, and whether” Rol. Abr. 
it be prohibited by more than one Statute, or by one only ; for the Judges Pin, 1.79. 


are bound ex officio to take Notice of all public Statutes, 4 Co. 48. 
Cro. Eliz. 


236. Cro. Car. 229. Dyer 155, 189. Moor 468, 699. Show. 337. 2 Hawk. P. C. 245. 


But if the Proſecutor take upon him to recite the Statute, and materially For this vide 
varies from a ſubſtantial Part thereof, this is fatal, becauſe it does not r 
dicially appear to the Court that there is ſuch a Foundation for the Proſe- * 
cution, as that whereon it is expreſsly grounded, 

But if an Information contain ſeveral Offences againſt a Statute, and > Wig 
well laid as to foie, and defective as to others, the Informer may have, Kcb. 366, 
Judgment for what is well laid; as where the Words of the Statute are 367. 
tully purſued in the Deſcription of ſome of the Ofences, and not of others ;2 Rol. Abr. 
or where the Time is in Part certain, and in Part uncertain. 696. 

Alſo an Action or Information qui tam, need not conelude contra pacem, Cro. Jac. 
or in contemptum Domini Regis; as an Indictment mult. 44 , 

He who brings an Action on a Penal Statute, which gives one Moiety of, 3 
the Forfeiture to the King, and the other to the Informer, may either have p. C. 266. 
a Writ againſt the Defendant Qued reddat Domino Regi & A. B. gui tam, Jones 261. 
ec. guas eis debet, or Quod Reddat A. B. qui tam, fc. guas ei debet ; and Cre. Car. 
in either Caſe the Writ is well purſued by a Declaration in the Name off. 77. 


the Plaintiff only. Dyer gs, 
bal. e. 
But it ſeems doubtful whether there be any Neceſſity that either the EE 
V/rit or Count, in any ſuch Action, do exprels, that it is brought by or for Wate 
the King as well as the Party“. Hawk. P. C. 
266. 


* The uſual Form of declaring is, that che Party ſuc: as well for the King, as for himſelf It is che 
fafeft. Method, and perhaps is neceſſary. 


But it ſeems agreed, that every Information muſt be in this Form, viz. Vide Hawk. 
that the Informer Tam pro Domins Rege quam pro ſeipſo ſequitur,even where = =» be . 
it is 45 upon a Statute which gives one Third of the Penalty to Fra oy 
third Perſon ; but there is great Variety in the Form of ſuch Informations rides there 
in other Reſpects; for ſometimes they ſay, that the Action acerues to the cited. 
Informer, to demand the Forfeiture for the Kipg and himſelf; ſometimes 
that it accrues to the King and to the Informer ; ſometimes that it accrues 
to the King and to the Informer and to J. S. vis. where it is divided into 
three Parts; ſometimes they have no Clauſe at all of this Kind ; ſome- 
times a Procels is prayed to bring in the Defendant to anſwer the Informer ; 
ſometimes to anfwer as well the King as the Informer ; and ſometimes, to 
anſwer concerning the Premiſſes, without ſaying to whom: 2 Hau k. 

Such Information may demand what is due to the Informer, without. C. 267. 
men'toning what is due to the King; allo, if the Quantum depend on what, Qu: As * 
thall be found by the Jurv, a Blank * may be left for the Sum ; but if it de-je would not 

| manc ebe bad? 


ACTIONS Qvr ra. 


mand more or leſs for the Party than his Due, it is inſufficient as to him ; 
but even in ſuch Caſe, it may be ſufficient as to the King's Share. 
Bro. Action If the Action be Popular, i. e. ſuch as any Perſon may bring, it may 
P — 2. conclude ad grave damnum, without adding, of the Plaintiff ; becauſe © 
Þ E 267 every Offence, for which ſuch Action is brought, is ſuppoſed to be a ge- 1 
ng neral Grievance to every Body. ; 
* Page 39 lt is faid ihar the Fact is ſufficiently alledged after a Quod cum in an 
Action on a Statute, but not in an Information &. F 


this Rule will hold univerſally? and if it muſt not rather depend on the particular Circumltances of 
each Cate ? | 


Lutw. 162. Where the Penalty is given for _— ſuch a Practice for a certain 
2 2 Time, or for not doing ſuch an AQ within ſuch a Time, the Information 
F. C. 466. muſt be very particular in bringing the Offence within the I ime pre- 


+ The King {cribed f. 


v. Taylor, 
Lent Aſſi er for Surry 1776, before Mr. J. Blackflene, an Information againſt Defendant for following 


the Buſineſs of a Tanner, not having ſerved an Apprenticeſhip. The Ev.dence did not ſpecify the 
Time, as laid in the [nformation, the Judge theretore directed the Jury to acquit Defendant, and he 
was acquitted accordingly ; and the Proſecutor having cloſed his Evidence, the Judge very properly 
refuſed to let him ſupply the Defect · It being a Prolecution that was not to be encouraged. 


2 Hawk. By the (2) 18 Elis. cap. 5. None ſhall purſue againſt any Perſon on a 
—_ 267, Penal Statute, but by Way of Information, or Original Action, except where 
p a) Made le Penalty is limited to a certain Perſon, &c. yet popular Actions in the 
perpetual by King's Bench or Exchequer ſeem not within the Meaning of this Statute ; 
27 El. c. 10. for it doth not reſtrain the Suit to Original Writs, but only to Original 
| Actions, and ſuch Actions by Bill are properly original ones in the Courts 

in which they are commenced ; and therefore it ſeems a reaſonable Con- 

ſtruction, that the Meaning of the Statute was only to reſtrain Suits com- 


menced in inferior Courts, and afterwards removed into ſuperior. 


| 
ERR EY S 


(C) Ji what Courts they map be bzought, and 
where laid, 


vide 31 El.“ Y the Statute 21 Tac. 1. cap. 4. all Offences againſt Penal Statutes, 
C 8. to this for which any common Informer may ground any Popular Action, 
Purpole,and ec Bill, Plaint, Suit, or Information, before juſtices of Aſſiſe, or Ni privs, 
3 or of General Gaol-Delivery, or of Oyer, Ic. or of Peace, Cc. (except 
2 Hawk, *©** Offences concerning Recuſancy or Maintenance, or the King's Cul- 
b. C. 268, ** toms, or tranſporting Gold, or Silver, or Munition, or Wool, or Leather, 
269. c.) ſhall be commenced, ſued, tried, recovered and determined by Ac- 
tion, Plaint, Bill, Information or Indictment, before the Juſtices of Aſſiſe, 
« of Nift prius, of Oyer, Ic. or Gaol-Delivery, or before Juſtices of Peace 
% of every County, City, Borough or Town Corporate, or Liberty, having 
« Power to enquire of, hear and determine the ſame, and not elſewhere, 
* fave only in the faid Counties, or Places uſual for thoſe Counties, or an 
« of them; and the like Proceſs in every Popular Action, Bill, Plaint, In- 7 

« formation, or Suit, ſhall be as in Actions of Treſpaſs vi & armis at 
Common Law; and all In'ormations, Actions, Bills, Plaints and Suits 7 
«« whatſoever, either by the Attorney General, or by any other Officer 
« whatſoever, in any of the Courts of Weſtminſter, for or concerning an 
the Offences aforetaid, thall be void. | = | 

| . « And 


ACTIONS Qui Tam. 

« And in all Suits on Penal Statutes, the Offence ſhall be laid in the 
<« proper County; and if, on the General Iſſue, the Offence be not proved 
in the ſame County in which it is laid, the Defendant ſhall be found Not 
« (u 

— , no Officer ſhall receive, file, or enter of Record, any Informa- 
« tion, Bill, Plaint, Count or Declaration, on the faid Statutes, which by 
« this Act are appointed to be heard and determined in their proper Coun- 
« tjes, till the 1 or Relator hath taken an Oath betore a Judge of 
« the Court, that the Offence was not committed in any other County 
« than where, by the Information, tc. the tarne is ſuppoſed to have been 


« committed, c. the fame Oath to be there entered of Record mm This — 
tion ot the 
| Statute ſeems now to be diſregarded, See infra, 


In the Conſtruction of this Statute it hath been holden, that no Action 
of Debt, or Information, or other Suit whatever, (a) can be brought on any 
Penal Statute made before 21 Fac. 1. in any of the Courts of Weſtminſfter- 
Hall, for an Offence not excepted by the Statute, and tor which the Offender 
may be proſecuted in the Country, (b) unleſs ſuch Offence ſhall be com-“ Page 40 
mitted in the fame County in which ſuch Court ſhall fit; and as to the Ob- 
jection, that by this Reſtraint of Suits on Penal Statutes, to the ſaid Courts, (a) Salk. 
the Offence would become diſpuniſſiable by the Offender's removing from 372. pl 13. 
the County; it may be (c) anſwered, that he may be ſued to an Outlawry , arth. 465. 


. » , N M d. 28. 
in the fame Manner as in an Action of Treſpaſs @ : —— = 3 


| - 3 Inſt. 1. 
adjudged con?. Vent. 8. Lev, 249. 3 Lev. 71. 2 Keb. 401, 447. Sid. 303, 400. and Fl 
Vent. 394. 2 Lev. 204, Latch 192. Sid. 35g. Ld. Raym. 370. (6) Jon. 193. (e Salk. 373. 
pl. 14. Salk. 372. pl. 13. * See Com. Dig. 1 V. 246. (D) Note, Actions of this Kind are fre- 
quently brought in the Courts of Weftminfter ;, but the Venue laid in the County where the Cauſe of 
Action ariſes, otherwile how could an Action be tried by a Jullice of Aſſize, which is one of the 
Modes mentioned in the Statute, 


That where a ſubſequent Statute gives an Action of Debt, or any other But perHolt, 
Remedy for the Recovery of a Penalty in any Court ot Record generally, t comes 


it ſo far impliedly repeals the Reſtraint of 21 Tac. 1. and conlequently gr = 
leaves the Informer at his Liberty to ſue in the Courts of Meſtminſter- the Stautes 


Hall. 
That the Statute gives no Juriſdiction to the Courts therein-mentioned, Cro. Car. 
| over any Offences, in Relation to which they had none hetore ; and there-,'3- 58 
fore that Suits for ſuch Offences mult be brought into the Courts of Vet- l os. 
minſter in the fame Manner as before. Vent. 8. 
That the faid Statute hinders not the Removal of any Cauſe into the Keb. 106. 
King's Bench by Certiorari, after which it may be either tried there or in Jones 193. 
the County by V/ Prius, | Þ 83 f 
Alſo where a Statute limits Suits by an Informer gu, tar to other Courts, 4 7 80 . 
pet any one may, by Conſtruction of Law, exhibit an Information in theg,, N de 
= Exchequer for the whole Penalty, for the Uſe of the King. 2 Hawk. 


That on the laſt Clauſe of the Statute it cannot be aſſigned for Error,P- C. 267. 
that an Information, £fc. was filed without fuch previous Oath as the Car 
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ö Statute tequit es, for it was only directory to the Officer. 316. vide 4 
: Inſt, 272. 

ſ | 2 Inſt, 193. But Q. Whether for want of ſuch Oath, the Court will not, on Motion, ſet aſide the 
1 Proceſs. Salk. 367. pl. 19. Ld. Raym. 426. Carth. 303. Lz. If this hath ever been done in 
t the Caſe of an Action? ' 

$ | + 

: That no Suit by a Party grieved is withia the Reſtraint of the Statute. Show. 354. 
/ 


D) Df 


ACTIONS Qui ran. 


(D) Ok the Pzoceedings and Pleadings in ſuch 
Actions and Inkozmations. 


" Y the 18 Elis. cap. 5. every Informer on any Penal Statute ſhall 
5 exhibit his Suit in proper Perſon, and purſue the fame either by 
| &* himſelf, or by his Attorney in Court, and ſhall not uſe any Deputy.” 
60 Co. Lit. Any (c) Informer gui tam, or (4) Plaintiff in a Popular Action, may be 
mn No aun nonſuit, and thereby determine the Sait, as to himſelf at leaſt ; and though 
63. the King cannot be nonſuit, the Attorney General may enter a Noll? 
6%) Bro. Proſequi to an Information by the King only. 
Nonluit 35. 
Vide Sid. 420, Salk. 21. pl. 11. 


* By the 29 E/is. cap. 5. and 31 Elig. cap, 10. if any Natural-born 
Subject or Denizen, ſhall be ſued on any Penal Law in the King's 
% Bench, Common Pleas, or the Exchequer, where he is bailable, or by 
„Form of the Court may appear by Attorney, in every ſuch Cale he may, 
* atthe Time cont-ined in the firſt Proceſs, appear by Attorney, and not 
be urged to Pei ſonal Appearance, or to put in Bail.“ 
Rol, Rep. If the Defendant plead a Special Plea, he muſt take Care to ſet it forth 
49, 134 with all convenient Ceitainty, and to anſwer thg whole Lime laid in the In- 
Brig. 1'5- formation ; and if he plead the General ine he muſt depend upon it, 
not wage his for he cannot plead together with it a Special Plea, either to the Whole, 
Law, or take or to Part of the Charge. 


Advantage 
of a Protection. 2 Hawk. P. C. 274. 


* Page 41 If the Defendant plead Nil debet, it is ſafeſt to ſay expreſly that he owes 
nothing to the Informer, nor to the King; for if he only plead that he 
owes nothing to the Informer, it may be objected that the whole Declata- 


0. Ent. * * 
0 tion is not anſwered. 


165, 
Hob. 327. | 
Vent. 122. 3 Lev. 376. VideCro. Car. 10, 11. 


2 Hawk. If there be more than one Defendant, they ought not to plead jointly, 
P. C. 256. that they are not guilty, but ſeverally, that neither they nor any of them 
are guilty, Wc, 

1 If the Suit be grounded on the Breach of a Statute appearing by Matter 
P. C. z77. of Record, Nil debet is no good Plea, 

| Wherever a Suit on a Penal Statute may be ſaid to be (e) depending, it 
Cro. Eliz. may be pleaded in Bar of a tubſequent Proſecution, being expreſly averred 
261. to be for the fame Offence, as it may, though it be laid on a Day different 
Rol- Reb. from that in the former; and it is ſaid, that a Miſtake in ſuch a Plea of the 
1 Day whereon ſuch prior Suit was commenced, will not be fatal on the Iſſue 
138. of Nul tie] Record, if it appears in Truth to have been prior, c. and if 
(e) When two Informations be exhibited on the ſame Day, they may mutually abate 
the Suit one another, becauſe there is no Priority to attach the Right of Suit in one 


id 
222 Informer more than in the other. 


ing. Vide 
2 Hawk, P. C. 275. and Q, Whether from the Time of the Purchaſe or Return of the Writ. Salk, 
89. From the Time of the Purchaſe'of the Writ. The Day of ſuing it forth is the Commencc- 
ment of the Suit. 3 Bur. 1423, and Cembet Pitt. 

5 


2 Ral. Abr. If the Defendant be within the Proviſe of a Penal Statute, he may take 


- : Advantage ef ſuch Proviſo on the General Iſſue, in a Suit on ſuch Statute; 
but 


—— oy 4 
e 8 


"SES 


* 
a e 4a as — 


appear to have no Right to any Part, but the King ought to 


ACTIONS Qot Tam. 


but it hath been holden (even ſince the Statute of 21 Fac. 1. c. 4.) that, 


ir he have Matter in his Diſcharge depending on a ſubſequent Statute, he p © 277. 


mult plead it ſpecially. Who thinks 
he may take 
Advantage of it by Virtue of the Statute, without pleading of it ſpecially ; but as to thoſe Matters 


to which the Statute doth not extend. ©, 


As to Replications to ſpecial Pleas to Informations Qui tam in the Courts 2 Hawk. 
of Weſtminſler- Hall, they are properly made in the Name of the Attorney P. C. 277. 
General only; and ſuch Replications in Suits at Aſſizes are proper in the 
Name of the Clerk of Aſſizes only; alſo Replications to General ues, on 
ſuch Informations in the King's Bench or Exchequer, may be in the Name 
of the Attorney General only ; but generally the Plaintiff only replies in 
Actions Qui tam; and a Demurrer to a Plea in Bar to an Information Qui 
tam in the Informer's Name only has been received. | 

Wherever a Plaintiff may declare tam pro Domino Rege quam pro ſeipſo, 
he may continue the ſame Form of Words both in the joining of Ifſue and 3 
in the Venite; but is not bound to do it unleſs the King be (c) intitled to (g Ms 


Part of the Penalty, He arg ere 

: Qzere, 
Whether he be bound to do it in this Cafe ; for there are Precedents to the contrary, The uſual 
Form in the Plaintiff's Replication is “ and the Plaintiff whe furs as aforeſaid, doth fo likewiſe, 
„Ec. where Defendant offers Ifſue, If the Flaintil, then, and of this ihe ſaid A. wha ſues as 
« aforeſaid, puts himſelf en the Country, &.“ 


Where ſeveral Perſons are jointly charged for an Offence againſt a Sta- 2 Rol. Abr. 
tute, which in its own Nature may be committed by a fingle Perſon, * | 
without the Concurrence of any other, ſome of them may be acquitted and *95% 
others found guilty ; for though the Words of the Information be joint, 

et in Judgment of Law the Charge is ſeveral againſt each Defendant ; but 
if one only be informed againſt, as having offended ofrener, or in a higher 
Degree than is proved, as ſor having been abſent from Church ten Months, 
where he has been abſent but eight; or for having ingroſſed 1 000 Quarters 
of Wheat, where he has ingroſſed but 100; he may be found Guilty as to 
what is proved, and Not guilty as to the Reſidue, for ſuch Offences are in 
the Nature of Treſpaſſes, which it is ſufficient to prove for any Part; but 
if the Offence conſiſt in making a Contract contrary to the Purview of a 
Statute, as in the Caſe of Uſury, it muſt be proved as it is laid, 


() Of the Judgment on ſuch Actions oꝛ Jn- * Page 42 
| kozmations. 


HERE by Statute the Offender is to forfeit ſuch a Sum, to be di- And. 139. 
vided into three Parts, whereof one ſhall go to the King, one to the Stile 329. 
Informer, and the other to the Pcor, and to be committed if he do not pay* Rol. Abr. 
it within ſuch a Time, the Judgment may be general, that the King and la- Lab 900 
former ſhall recover the Whole, without mentioning how it ſhall be diftri- 2 And. 18 
buted, or that the Party be committed for Non- payment; but if it mention 
only that the Informer only ſhall recover, without ſaying any Thing of the 
King, it is erroneous yet if on ſuch Inforination, as it is lad, the Informer 
—— the Whole, 
and the Judgment be, that the Defendant forfeit the Whole, and that the 
King ſhall have one Part, and the Informer another, Ec. it is erroneous 
only as to ſuch laſt Clauſe, which diſtributes the Forſgicure, but ſhall ſtand 
ior 


ACTIONS Qui rau. 


(«) 2 Hawk. for the firſt Clauſe, that the Defendant ſhall forfeit the Whole; (a) alſo if 
P. C. 279. there be no Clauſe at all concerning the Forfeiture, in a Conviction on a 


Mich. 30., Penal Statute, but only a Judgment guod convidus, it is ſufficient, for the 
The con- Forſciture is implied. =". 
trary held * 
Hil, 3 G. 2. Fitzgib. 124. Barnard K. B. 212. 5 


(F) In what Caſes there ſhall be Colts. 
2 Keb. 781. +l 


Rol. Abr. N Informer on a popular Statute ſhall in no Caſe whatſoever have hi: 
574. Colts, unleſs they be expreſly given him by ſuch Statute, for the RR 
Lutw. 200. . * . " * % * =” 
Vent. 133, Common Law gives Colts in no Cates ; and the Statute of G/oucefter gives © 
Salk. 206. the Demandant Coſts only in Cafes wherein he thall recover his Damages, 
pl. 4. cont, which ſuppoſes ſome Damage to have been done to the Demandant in par— 
Moor 65. ticular, which cannot be ſaid in ang popular Action. 
2 
2 N 5 2 . * Fa . 
But wherever a Statute gives a certain Penalty to the Party grieved, he 

2 Hawk. is ictitled to his Coits by the Statute of G/-ce/cr, which gives the Demand- 
— 177 ant his Coſts in all Caſes wherein he ſh! (4) recover his Damages ; for 

ice me Otherwile it would be in vain for him to ſuc, fince in many Cafes the Coſts 
Authorities kk 

upra. would exceed the Penalty. 
(6) Alf 


where a Statute, introductive of a new Law, gives a Remedy in a point not remediable at the Com- 
on Law, but no certain Penalty, the Jury may conſider the Colts, lo as i give Damages accords 


ingly. 2 Hawk. P. C. 214. 


%., A CANS 
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(e) Extends By the 18 Fig. cap 5. made perpetual by 27 Eliz. caf. 10. “ If (c) any 
onlytoa Informer or Plaintiff, on a Penal Stitute, ſhall will:nglv delay bs uit, 
common In-<« Or diſcontinue, or be nonfuit, or ſhall have the Trial or tte, palted 


Ow againſt himſelf therein by Verdict or Judgment of Law, he (4) thall 1 
ty grierxed; pay o the Defendant his Colts, Charges and Damages, to be alligned 
yet if a Par-“ by the Court in which the Suit ſhall be attempted, Cc. # 
by grieved 25 


be done to the Plaintiff or Plaintiffs, or whaitoever the Nature of the Action may be; it the Plain- 
tiff might have Coſts in Cale Judgment ſhould be given for him, he ſhall pay them on a Nontuit, or 
Verdict againſt him, by Virtue ot 23 H. 8. cap 1g, and 4 Jac. 1. cap. 3, Fide 2 Hawk. F. C. 
274. and the Authorities there cited. (d) Ard it is no Objection again! paying the Coſts, That the 
Court had no Juriidiftion of the Caule, or that the Statute on which it is grounded is dilcontinued, 


2 Kcb. 106. Vide Hutt. 35. 


brings his Action, and ſuch Action be for any Offence or Wrong Perſonal, immediately ſuppoled to ; 


*(G) Cahether the Penalty of a Penal Statute 
map be compounded oz granted over, Y 


(«) Extends TY Y the 18 E/iz. cap. 5. No (a) Informer or Plaintiff ſhall compound 
only 1 3 * or agree with any that ſhall offend, or ſhall be ſurmiſed to offend 
_ 9 IM againſt (6) any Penal Statute, for an Offence committed, or pretended to 
2 Hawk, ** be committed, but after Anſwer made in Court to the Suit, ncr after 
P. C. 279. ** Anſwer, but by Conſent of the Court in which the Suit ſhali be depend- 
(6) Extends 4 ing; on Pain, that whoever ſhall offend contrary to the true Intent of 
SETS this Statute, or ſhall by Colour or Pretence of Proceſs, or without Pro- 
Penal * ceſs, on Colour of any Offeace againſt any Penal Law, make any Com ON 
Statutes, | ** poſition, 


a _ | 2 


- 


_ Ao ad as 


ACTIONS Qui ram. 


ſition, or take any Reward, or Promile of Reward, for himſelf, or to 
« the Uſe of any other, without Conſent of ſome of his Majeſty's Courts as to thoſe 


« at Meſiminſier, and ſhall be thereof convict, ſhall ſtand in the 
« Fc, and ſhall be diſabled to ſue on any popular or penal Statu 
« all forfeit 1010. Cc.“ 


Alſo it extends to the Compounding of Suits commenced in Courts which have no juriſdiction, as 


much as if they had a Juriſdiction. Keb. 106. Sid. 311. 


Pillory, which were 


te, and in Being 
when it was 


made. 
Hutt 35. 


By the 21 Fac. 1, cap. 3. © It is declared, That all Commiſſions, Grants, That his 


« Licences, Charters, or Letters Patent, of Power, Liberty or Faculty, 


Aſfirmance 


„ to diſpenſe with, or to give Licence or Toletation to do any Thing the Com- 
aguinſt the Tenor or Purport of any Law, or to give or make any War- mon Law, 


4 


* 


rant for any ſuch Diſpenſation, Fc. or to agree or compound for any Vide 2 


« Forfeitures limited by any Statute ;z or of any Grant or Promiſe of the Hawk. P. C. 
« Benefit of any ſuch Forfeiture, before Judgment thereupon, and all Pro-“. 

« clamations, c. tending to the Furthering of the fame, are contrary to 

„Law, and void: And it is enacted, That all ſuch Commiſſions, &c. ſhall 


« be examined, heard, tried and determined by, and according 


to the 


„ Common Laws of this Realm, and not oth-rwiſe ; but it is provided 
« that this Af ſhall not extend (c) to any Warrant or Privy Seal from (g Such 


« the King to the Juſtices of either Bench, or the Exchequer, or 


of Al- Juſtices by 


„ ſize, or of Oyer or Terminer, and Gaol-delivery, or Peace, or other tuch War- 


« Juſtices having Power to hear and determine Offences againſt any Pena 


rant can 
make ſuch 


« Statate, to compound for the Forfeitures of any Penal Statutes depend- Compoeſitica 
ing in Suit before them, after Plea pleaded. Alſ it is further provided, for the Uſe 
« That the faid Act ſhall not extend to any Grants, Cc. that had beenot the King 
granted concerning the Licenſing of Taverns, or ſelling, uttering or re- eln? per 


Ld. Coke, 


4 111 4 ' a 7 1 7 * > Dy - 17 - 
„ failing Wines to be ſpent in the Houfe of the Party ſelling the fame, or at. 458. 


concerning the making of Compoſitions for ſuch Li-ences, fo as 
neht thereof be reſerved to the Uſe of the King, Sc.“ 


. 


4 


the Be · But by the 
; 14 Eliz. ſu- 
pra, they 


may give Leave to an Informer to compound with a Defendant after Plea pleaded. 2 Hawk. P. C. 


180. 


* Actions on the Caſe. 


* Page 44 


a Man in his Perſon, (4) Keputation or Property, the Party hath a6 Mod. 53, 


J. has been obſerved, that for every Right, and for every Injury done co Lit. 56 a. 


Remedy, but this Remedy he mutt take according to the Methods54 . * 
laid down and Rules preſeribed by the Law; for which Purpoſe there (2) for * 
are Writs framed, and ſettled Actions, to which he muſt apply; as Debt Caſe for 


upon a Contract, Treſpaſs on a manifeſt and open Invaſion of his Property, Words, vide 


Oc. but where the Law has made no Proviſion, or rather where no 
Action could well be framed before-hand, the Ways of injuring, a 


genera] Head of 
nd Me-Slander. 
thods 


Statute is in 


— 
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ACTIONS on THz CASE. 


(5) Nor is it thods 6f Deceiving being fo various, every Perſon is (5) allowed to bring 2 
any Objecti- ſpecial Action on his own Cafe, which is a liberal (c) Action. 


on that iu 
Action was never brought before; as where the Leſſor coming to view the Lands, to ſee if any 


Waſte was committed, being hindered by a Stranger ftom eater.ng the Fremiſies, brought an Ac- 
tion on the Cafe againſt him; and it was held to lic, though ſuch Action hag never been brought 


de orte. Cro, Jac 478. Rol. Abr. 108, 109. Rol. Rep. 311. Vide 6 Mod. 83. and Lit. Sex, 


103, Where per Littleton, no Action having been brought on the Statute of Mester, it is to be 
preſumed no Action will lie: And Co. Lit. 81. b. per Ld. Case, Non-uſage is à good Interpreter 
of a Law. But per Holt Ch Juſt. Wherever an Act of Parliament gives a K:zht, the Common 
Law gives a Remedy; ſo Where the Common Law gives a Right, or makes a Thing an Injury, the 
fame Law gives a Remedy or Action - Salk, 20, 21. 6 Med. $4. (e) 2 Bar, Rep. 906, ton, 


1012. 
Theſe Actions are founded on fome Fraud or Deceit in Contracts, ot 


ſome ſecret Injury to a Man's Right or Property, and are faid to rile from 
a Non-feaſance, Male feaſance or Mif-featance ; but as this Divifion ſcenis 
too genera}, | ſhall chuſe the following, as more proper to include the moſt 
material Caſes that fall under this Head, reterring to others for a more full 
Diſcuſlion of ſeveral Particulars relating ro them. 


* Page 45 * (A) CUhat Perſons, with Reſnedt to the Injury, 

may vzng an Action on the Tale. 45, 

(B) Againſt whom ſuch Attion lies. 40. 

(©) For what Injuries an Atiion on che Caſe will 
ie; and herein of thoſe Taſce where 2 Man 
map be ſaid to ſ\rfer Dannum abſque injucia. 48. 

(D) At what Time the Bigizt-of Action thall be 
ſaid to Have accrued. 49. 

(E) Ok Attions on the Cale fo: Fraud and Deceit 
in Contracts, on an implied oz erpꝛels CAar⸗ 


ramps _ 52. EIS 
(F) Of Attions on the Cate fox Jrjuries to a 


Man's Perſon, Pꝛopertp, Right oz Puvllege: 


And herein, 53. 


1. Where an Action on the Caſe will lie againſt Officers 


and Miniſters of Juſtice. 57. 


2. Where Caſe will lie for Torts and Injuries commit— 
ted by Perſons contrary to the Duty of their Trades 
and Callings. 60. 


(G) Where an Attion on the Caſe will lie faz a 
Nufance, and therein of the Jnconvenience of 2 


multiplying of Actiong. 60. 


(H) Where an Attion on the Caſe will lie fo a I 
Conſpiracy, and opyzefſive Pzoceedings in o- 


ſecutions and Suits at Law. 61. 


(1) There Caſe will lie though the Party injured N a 


has another Remed 


63. I 
(K) TUhere Caſe will lie though the CUrong-doer 2 
(4) cezhat 


be puniſhable criminally, 64. 
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ACTIONS own Tus CASE. 


=D 4) Chat Perſons, with Reſpett to the Jnjury, 

E | may bzing an Action on the Caſe, 

1 

F 4. delivers Goods to B. to deliver over to C. and B. does not deliver Bulſt. 68. 
them over accordingly, but converts them to his own Uſe, either 4. or Hard. 321. 


5 C. may have an Action againſt B. but both ſhall not have an Action, but 8. f oo 
he that firlt begins his Action ſhall go on with the ſame. could on 
7 join 


If A. is ſeiſed in Fee of the Reverſion of a Cloſe, expectant upon a; Lev. 209. 
Term for Years, and B. is poſſeſſed of another Cloſe adjoining thereto, be- Vide 2 Rol. 
® tween which faid Cloſes there runs a Rivuler, and B. ſtops it, per quod the Abr. 55. 
Cloſe of A. is furrounded, ſo that the 'Timber-'Trees, c. became rotten ; 

A. in Reſpect of the Prejudice to the Reverſion, and the Termor, in Reſpect 
of the Poſſeſſion, and of the Shade, Shelter, Cc. may each (a) have an Ac- (a) 2 if A. 
ES 


tion; and Satisfaction given to one is no Bar to the other, a 
; Houle to B. 


for Yeare, and this is burnt down through the Neglect of a Ne'ghbour, A. may ha ve an Action tor the 
Damage to his Inheritance, and B. to his Poſſemon. 3 Lev. 360. But fee 6 Anz. cap. 31. /e4.6. 
made perpetual by 10 nn. c. 14. ſe. 1. this Remedy taken away. 
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If a Maſter of a Ship brings an Action on the Caſe, and declares that 
the Ship was laden with Corn in ſuch a Harbour, ready to fail for Dant- 
* zick, and that the Defendant entred and ſeized the Ship, and derained her, * Page 46 
per quod impeditus If obſtructus fuit in viagio ; this Action well lies, for the 
Maſter has not the Property of the Ship, but the Owne's ; end he is only a galk. 10. 
particular Officer, and can only recover for his particular Loſs ; yet he pl. 4. 
might have brought I'reſpaſs, as a Bailiff of Goods may, and then as Bai- L4. Raym. 
liſf he could only have declared on his Pofſſetlion, which is ſufficient to 553: Finds 


l _ and Caince. 
maintain Treſpaſs. 
If a Servant is coſened of his Maſter's Money, the Maſter may have an Rol Abr. 98. 
Action on the Caſe againſt the Coſener “. Cro. Jac, 
223. 


So if a Surgeon, in Confiteration of a Sum of Money, undertakes to cure my Servant of Hurt, and 
he applies un holcſome Medicines thereto, on Purpole to make che Waund worſe, by which 1 loſe the 
Service of my Servant lor a long Time, Imay have an Action on the Caſe againſt the Surgeon. Rol. 
Abr. 98. Rol. Rep. 124. S. C. Adjorn. 2 Built. 332. S. C. and guad the Point of Law, the Court 
| inclined for the Plainiiff, but for Default in the Pleadings adjourned. Ard after it was ended by 
= Compoſition, Rol. Abe. 88, * The Miſter may maintain an Action for Money had and received 
= againit any one, obtaining from the Plaintiff's Servant his Money, without legal Conſideration. 


2 = 


If a Bailiff Errant takes J. S. in Execution upon a Capias ad Satisfaci-Rol. Abr. 
* enum, at the Suit of J. D. and after F. C. . by a Reſcue of him- 27» gh 
elt, the Sheriff may have an Action upon the Caſe againſt him for this 8 P. 134% 
Xx Eſcape, for he is thereby chargeable 60 over for this to J. D. and this ted per Cur, 
= Eſcape made to his Bailiff was an Eſcape to himſelf. ( Al 
ucn 2 kr 
| loner, taken by a Bailiff of a Franchiſe, eſcape f om a Bailiff, the Sheriff ſhall not have an AQion up- 
= onthe Caſe agaialt hin, becauſe he is not chargeable over; but the Bailiff only is chargeable. Fer 
this vide Rol. Abr. 97, 98, 99. Cro. Eliz. 26, 349. Moor 432. and Tit. Eſcape in Civil Caſes. 


If a Man gives Money to his Servant to carry to ſuch a Place, and he is 8 Co. 84. 
robbed, the Maſter cannot bring Caſe a ga inſt him, for a Servant only un- 1 
dertaks for his Diligence and Fidelity, and not for the Strength and Secu- eee 

tity of his Defence. 

But if A. is employed by B. to fail from England to the Indies, and A. Sd. 298. 

covenants, that he or his Servants will not thence import any Cullicoes, Ic. Huſſey and 


| 2 Vor I. | | E and Pacey- 
_ Lev. 168. 
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ACTIONS on rae CASE. 
a Keb. 88. and A. retains C. as his Servant in this Voyage, and acquaints him with the 


Rot Abe, Covenant; and notwithitanding C. falſly and fraudulently brings thence 7 
105. S. P. Certain Callicoes, c. A. ihall have an Action againſt C. for though nd Ac- 7 


tion lies by a Maſter for the bare Breach of his Command, yet if a %rvant 
does any Thing falſly and fraudulently to the Damage of his Malter, an 
* This muſt Action will lie“, 
ſappule the 
Matter to have been injured by the Servant's Conduct. 


(B) Againſt whom ſuch Attion lies. 


gH. 6.53. FF the Servant of a Taverner ſells Wine to another which is corrupted, 
Rol. Abr. an Action upon the Caſe lies againſt the (5) Maſter, though he did not 


755 5 (c) command the Servant to ſell it to any particular Perſon. 


Action lies 

againſt the Servant. Rol. Abr. gg. So if an Attorney in Action of Debt, knows of, and was a Wit. 
neſs to a Releaſe of the Debt made before the Action brought for it, yet no Action lies againſt the 
Attorney, for he aQed only as Servant, and in the Way of his Calling. + Mod. 20g. per Curian, 
e) If a Servant fells an unſound Horte, or other Merchandize in a Fair, no Action lies agaiaſt the 
Maſter, unleſs he commanded him to fell to a particular Perſon. 9 H. 6. 33. Rol. Abr. gs. S. C. 
Poph. 143. S. C. cited. 2 Rol. Rep. 6. S. C. cited. But if by the Command and Covin of the Maſterhe 
ſells to a particular Perſon, an AQtion lies againſt the Maſter, for it is then his own Sale, 9H. 6. 83. 
Fits. Actios ſur le Caſe 5. S. C. Rol. Abr. gz. Rridgm. 128. S8. C. cited. Sed. Nu. In the former 
Caſe, if the Servant warrant the Horſe found when he is untound, and receive a found Price of the 
Buyer, whether the Maſter is not bound by the Warranty of the Servant, and liable to an Action? 


Vile Cro. So if a Goldſmith . Plate, wherein he mingles Droſs, ſo that it is 
3 =_ not according to the Standard, and by his Servant tells it; an Action lies 
8 P againſt the Maſter, becaule it fails in the Price cf Silver. 
* Page 47 But if 4. being poſſciſ-d of certain a1 tificial and counterfeit Jewels, ol 
: the Value of 168. and knowing them to be ſuch delivers them to B. his 
Bridg. 128, Servant, commanding him to tranſport the ſaid Jewels into Barbary, and 
126. South- hrs b a 
ern and them to fell to the King of Barbary, or ſuch other Perton as would buy 
How, ad- them, but gives B. no Charge to conceal their being counterfeit ; and there- 
Judged. upon B. goes into Barluiy, and knowing thele Jewels to be counterfeit, 
5 255 Rep ſhews them to C. for good and true Jewels, and aſſitming to C. that they 
SC. adhaag- were worth 8 10. defires C. io ſell them to the ſaid King for $100. which 
ad. Money C. pays B. and B. thereupon immediately returns to England, aid 
Poph. 143- Pays the Sio/. to A. his Maſter ; and after the Jewels being dilcovered to 
S.C. a<judg-be counterfeit, C. is imprifoncd by the faid King till he repays the 810. 
ed. , 
— Kc. demands Satisfaction, c. yer no Action lies againſt A for Jewels are it 
and there themſelves of an uncertain Value, and B. was not by A. particularly ditect- 
laid the ed to C. and all that was done quod C. was the voluntary Act of the det 


. ow vaut, for which the Maſter is not bound to anſwer. 


gainſt the | | | ; 
Plaintiff, principally becauſe 4. did not order B. to conceal their being counterſeit. 


Salk. 89. In an Action on the Caſe for a Deceit, the Plaintiff ſet forth that he 
14 won bought ſeveral Parcels of Silk for Silk, whereas it was another Kind 


1 of Silk; and that the Defendant, well knowing this Deceit, fold them 10 


NiG Prius; him for 


vide Tit. in his Factor beyond dea: And the Doubt was, If this Deceit could charge 
e the Merchant? And „elt Ch. Juit. was of Opinion, hat the Merchant 
eee was anſwerable for the Deceit of his Factor, though not Criminaliter ye! 
| Civiliter ; tor ſeeing ſome Body muit be a Loſer by this Deccit, it was _ 

| rea on 
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out of his own Effects; of all which Matter C. gives Notice to A. ard 
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Silk; on Trial, upon Not guilty, it appeared that there wa“ 'Y 
but for this no actual Deceitin the Defendant, who was the Merchant; but that it ws 
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In ſome Caſes an Injury happens to a Man in lis Property, by the Neglect 
1 E 2 | 


* 


ACTIONS on run CASE. 


reaſonable that he, that employs and puts a Truſt and Confidence in the 

Deceiver, ſhould be a Loſer, than a Stranger; and upon this Opinion the 

Plaintiff had a Verdict. Salk, 282. 
If 4. brings Caſe a_ the Maſter of a Stage-Coach, on the Cuſtompl.: 1. Ruled 

of the Realm, for a Trunk loſt by his Negligence, &c. and on Evidence b) Fog 

it appcars that the Trunk was delivered to the Servant who drove the g printer 

Coach, who promiſed to take Care of it, and that the Trunk was loſt out nonfuit. 

of his Poſſeſſion ; the Action does not lie againſt the Maſter, for a Stage- (a)That if x 

Coachman is not within the Cuſtom as a (a) Carrier is, unleſs he take a Carrier's 

diſtin Price for the Carriage of Goods as well as Perſons ; and though g beter, 18 

Money be given to the Driver, yet that is a Gratuity, and cannot bring the goods, the 

Maſter within the Cuſtom ; for no Maſter is chargeable with the Acts of Carrier ſhall 

his Servant, but when he acts in Execution of the Authority given by his be liable. 


| 4 e C | Comb. 118. 
Maſter, and then the Act of the Servant is the Act ot the Maſter. Manny 


ultice, 

If two are conſtituted Poſt-maſters General, by Letters Patents, RAPED pg 7. ot. 
to the Stat. 12 Car. 2. cap. 35. #nd in the Patent there is a Power to make g. 43. 
Deputies, and appoint Servants at their Will and Pleaſure, and to take Carth. 487. 
Security of them in the Name and to the Uſe of the King, and that they Lane v. Sir 
the Poſt- maſters General ſhould obey fuch Orders as from Time to Time overt — 
ſhould come from the King; and as to the Revenue, ſhould obey the Or- Thomas 
ders of the Treaſury ; and it is farther granted to them, that they ſhould Franklard. 
not be chargeable for their Officers, but only for their own voluntary Faults s Mod. 455. 
and Miſbehaviours, and this is granted with a Fee of 1500/7. per Annum, * 158 Ent. 
and A. having Exchequer-Bills, incloſes them in a Letter directed to B. at Fa” 
Worceſter, and delivers it at the Poſt- Office at London, into the Hands of 646. 
J S. who was appointed by the Poſt-maſter General to receive Letters, and 12 Mod. 372. 
had a Salary, By three Judges againſt Holt Ch. Juſt. the Poſt-maſters 


General are (5) not liable. (5) Vide 

Carth. 487, 
S. C. with the Arguments pro and cen. at large; and Salk. 19, 18. Hall's Reaſons, who held alto, 
That J. S. was chargeable, but not as an Officer, but as a Wrong-doer. N. In the Caſe above, if 
Ch. Juſt. Halt's Opinion was not the moſt rational? 


Raym, 


* If one flanders,my Title, whereby I am wrongfully difturbed in my“ Page 48 
Poſſeſſion, though I have a Remedy againſt the Treſpaſſer, yet I may have Alleyn 3. 
an Action againſt him that cauſed the Diſturbance, per Hale, 

It I deliver my Horſe to a Smith to ſhoe, and he delivers him to another 


Smith who pricks him, | may have an Action on the Caſe againſt him, 88 17 open 
tough I did not deliver the Horſe to him. ver Goods to 
A. who deli- 


vers them to B. to keep to the Uſe of A. and B. waſtes them, I may have an Aim upon the Caſe 


ayainlt B. though I did not deliver them to him. Rol. Abr. yo. In this Caſe Trover would lie 
without a Doubt. 


— — 
8 . R * —_ 
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(0) 7 what Injuries an Action on the Caſe 


will lie; and herein of thoſe Caſes wherein 
a Man may be ſaid to ſuffer Damnum abſque 


injuria. 


NDER this Diviſion various Caſes may be comprehended ; but, as 
ſeveral of them fall u der others, | ſhall here only obſerve, that though 


of 


ACTIONS on ru CASE. 
of another ; yet if by Law he was not obliged to be more careful, no Ac. 
tion will he. | | | 

Leon, 223. As if a Man finds Butter, and by his negligent Keeping it puttiſies, yet 
Owen 141. no Action will lie. | 

O; if a Man finds Garments, and by negligent Keeping they are Moth. 
eaten, no Action lies. | 
Cro. Rl. 219. So if a Man finds Goods, and loſes them again; or if he finds a Horſe, 
2 Bull. 21. and gives him no duſtenance, no Action lies; for in theſe Caſes the Law = 
21 75 has laid no Duty on the Finder; for it would be too rigorous to oblige hi 
Rel. Abr. g. to be charitable in Behalf of a careleſs Owner. ü 6 
Leon. 224 But if he makes Gain and Advantage of the Things he finds; as if he 
Cro. El. 219. rides a Horſe, or if he abuſes the Things; as by putting Paper into Water, 
3 if he kills Sheep, Cc. he ſhall anſwer for them. 

LIC 261. f 


3 1 If A. hires B. to carty a Load of Timber from one Town to another to 
Virtue and be unloaded there, at ſuch a Flace as A. ſhould appoint, and B. gives No- Mt 
Bride. tice to A. that he will bring it ſuch a Day, and requeſts him to appointa 
310. Place where he ſhall lay it, and he brings it accordingly, but A. will not 
3 Keb. 766. appoint any Place where it thall be laid, fo that the Horſes of B. are kept: 
8 C. adjudg - ſo long in the Cart, that being hot they catch cold and die; yet B. ſhall have 
ed. no Action againſt A. for he might have taken his Horſes out of the Cat 
and walked them, or put them in a Stable, of if 4, would not have ap- 
pointed a Place, as ſoon as he came there, he might have unloaded in ang 
convenient Place, fo that the Injury the Horſes received was through h's 
| own Default. | 
(a Dannum If it be Damnum abſque injuria, no Adion on the Caſe lies (a); as ifa 
ab/que inj - School be ſet up in the fame Town where an ancient School has been Time 
£74, or out of Mind, by which the old School receives Damage, yet no Action 


fa, will . ö 2 4 
2 = upon the Caſe hes, becauſe it is lawful for a Man to teach where he pleaſes; 
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Cro. EI. 219. 


= Action. aud this is for the Eaſe of the People. 4 
ff 6 Mod. 46. Y 
£ per Could Juſtice. 11 H. 4. 47. 22 Hf. 6. 14. b. Fitz. Aion ſur le Caſe 28. S. C. Bro. 42. 8 C. 1 
Noy 184. S. C. cited. Rol. Abr. 107. Mod. 69. S. PV per Twiſden arguend;, 1 


11 H. 4. 43. So if Iretaina Maſter in my Houſe to inſtruct my Children, though thi: 
Rol. e be to the Damage of the common Maſter, yet no Action lies. a 
3 8. C. * So if | have a Mill, and my Neighbour builds another Mill upon his 5 
Page 49 own Ground, per quod the Profit of my Mill is diminiſhed, yet no Action 


me Abr. lies againſt him; tor every one (6) may lawfully erect a Mill on his own 
Hard, 162. Ground. 
Brownl. 57. 

Noy 184. (6) But if I have had a Mill by Preſcription in my own Land, if another erects a new Mill 
upon his own Land, if this draws away the Stream from my Mill, or ſtops it, or makes too great 3 
Quantity of Water run to my Mill, by which [ receive Damage, ſo that my Mill cannot grind +: | 
much as it was uſed to do, | ſhall have an Ain on the Caſe againſt him. 22 H. 6. 14. Dyer 245 
Rol. Abr. 105. 


22H. 5. 14.b. If a Man hath a Houſe upon his on Ground by Preſcription ; yet if | 
= _ build a Houſe upon my own Ground next adjoining, no Action lies againl: 
Thad aHouſe me. 

by Preſcrip- 

tion upon my Ground, another cannot erect a Houſe upon his own Ground, ſo near to it as to ſtop i"? |, 
Light of my Houſe. 22 H. 6. 15. 9 Co. 5g. Bland's Caſe, Bulſt. 118. Hut. 136. Rol. Ab., 
107. 2 Rol. Abr. 143. 3 Leon. 93. 


r 
SIE 


— 


r 
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22 H. 6. 14. If I have 100 Acres of Paſture in a Town, and before this Time no Man 

* rg hath ever had any Paſture within the ſame Town, and thoſe of the Town 

„ have uſed to agiſt their Cattle in my Paſture, and another that has Free- 
hold within the Town, coverts his Arable Land into Paſture, ſo that tho!: 


of the Town agiſt their Cattle there, per quod this is a Damage 10 me, vel 
| | cann! 


ACTIONS on THE: CASE. 


cannot have any Remedy againſt him ; for it is lawful for him to make the 
beſt Advantage he can of his own Land. 


I * * 


b) At what Time the Right of Aition ſhall b 
ſaid to Have accrued. | 


F 4. ſells Sheep to B. affirming them to be his own, whereas they be- Rol. Abr. 
long to C. B. may have an Action againſt A. for this Deceit, before 95- 
C. hath ſeiſed the Sheep, or interrupted him; becauſe they are Things Cre. 52 
Tranſitory, and therefore the Action hes before Interruption ; for if he + | 
jthould ſtay till C. interrupted him, he may be dead before, or other Diſad- 
vantage may happen. i 
if 4. recovers in Debt againſt B. and thereupon a Capias ad Satisfacien- Cro. El. 53. 
dum is ditected to C. the Sheriff of V. to take B. in Execution, which is 2 
accordingly done, and after B. reſcues himſelf, per quod C. becomes liable oy — 
to anſwer for the Debt; now C. may have an Action againſt B. before A. ed. 
ſues C. for the Reſcue and Eſcape was a Wrong to C. and he is always 
chargeable to A. for it; and if C. muſt ſtay till ſued by A. B. may die in 
che Interim, or fly his Country. 
A. brings an Action againſt B. in which C. is Attorney for A. and afterRaym. 194. 
Verdict for A. C. enters Judgment before the Rules (according to the Courſe Goodyar 
of the Court) are out, per quod B. is prevented from moving in Arreſt of ing Vanks. 
| G - 2 Keb. 688, 
Judgment, and whether B. may have an Action againſt C. was doubted ; SC. adjourn. 
and Twiſden thought it hard the Attorney ſhould be ſued after the Judg-2 Keb. 716. 
ment is ſet aſide; but note, it does not appear in the Caſe, as reported byS.C.adjourn. 
Raymond, otherwiſe than from what Twiſden ſaid, that the Judgment was it *Ppcaring 
{et aſide before the Action brought | the Judge 
Saut. | ment was 
ſet aſide be- 
fore B. brought his Ation.—An AQtion brought againſt the Plaintiff's Attorney, for entering Judg - 
ment againſt the Defendant, when the Court ordered a Vo Profs. Hut. 125, and yet it appears 
the Judgment was ſet aſide before the Action brought. We ſhould conceive an Action would not lie 
againſt the Attorney; there's in ſuch Caſe a ſummaty Remedy—to move the Court to ſet aſide the 
Judgment, and for Leave aiterwards to move in Arreit. © And probably the Court would compel the 
Attorney who occaſioned the Expence of the Application (if he had previouſly refuſed to waive his 
Judgment) to pay the Coſts, 


* If a Man forges a Bond in my Name, it is poſſible I may be damnified * Page 50 
by it, but till it be put in Suit againſt me I cannot bring an Action 


againſt the Forger. Hob. 267. 
| 6 Mod. 46. 


S. C. cited, where by Me Plaintiff's own ſhewing he had no Right of AQion at the Time of bringing 
it, Vide Carth, 113. and Title Errcr, 


(E) Df 


ACTIONS on rune CASE, 


(E) Of Actions on the Caſe foz Fraud and 
Deceit in Contrafts on an expzeſs oz implied 


c{larranty, 
| 1. On an implied Warranty in Law. 


Rol. Abr. go. TF there be a Communication between A. and B. for the buying of certain 
Cro. Jac. Sheep, and thereupon B. the Vendor (a) ſays they are his own Sheep, 
474. S. C. hen in Truth they are the Sheep of another; but thereupon A. buys them 
(a) In an of B. though B. made rot any expreſs Warranty of the Sheep, yet an 


— Action upon the Caſe, in Nature of Diſceit, lies againſt B. 


ſelling to the £5 8 
Plaintiff an Horſe that was not the Defendant's own proper Horſe, che Plaintiff muſt prove that the 
Defendant knew him not to be his own Horſe, Allen gi. Keb. 523. but Queve ; 'Of vide Carth. 
90, and Salk, 2 10. that the having Poſſeſſion of any Perfonal Chattel, and affirming it to be hie, 


amounts to a Warranty; and an Action lies on the Affirmation. Per Helt Ch, Juit, ®* This ſeems 
the molt rati nal Doctrine, 


Rol. Abr. $9 if the Vendor affirms that the Goods are the Goods of a Stanger, his 
91. Friend, and that he had an Authority from him to ſell them to him, and 
thereupon B. buys them, when in Truth they are the Goods of another; 
yet if he fold them fraudu'ently and falſſy, upon this Pretence of Authority, 
(b)Salk.211, though ke did nor (6) warrant them, and though it is not averred that he 
where per ſoid them, knowing them to be the Goods of a Stranger, yet B. ſhall have 


Hott Ch. an Action upon the Caſe for this Diſceit. 


uſt, that if 
— Seller is out of Poſſeſßon, there is Room to queſtion his Title ; and Caveat Empter in ſuch 4 


Cale to have either an expreſs Warranty, or a good Title. 


Rol. Abr.gi. la an Action upon the Caſe by A, againſt B. if the Plaintiff declares that 
Stile 319. the Defendant craftily intended, E9c. and offering to fell a Gelding to the 
Pla intiſf, affirmed tnat he brought up that Gelding from a Colt, and that 
the ſaid Gelding was then his own, which the Plaintiff belie\ ing, afterwards, 
that is to ſay, upon the ſame Day and Year, and at the Place atoteſaid, did 
buy the ſaid Gelding, Ec. the Action lies upon this Declaration, though 
there was no Warranty upon the Sale; for this was an apparent Deccit. 
contrary to his own Knowledge; and though it is not averred that he fold 
him at the ſame Time when he affirmed he bred him up of a Colt, but 
that he poſtea the fame Day and Place bought him, giving Credir there— 
unto, this thall be intended 1nmediately after the ſpeaking the Words; 
for all the Words could not be ſpoke together. 

So in Caſe, in which the Plaintiff declared, that there being a Co/{oquium 
between him and the Defendant, concerning the buying and ſelling of 
two Oxen, which the Defendant then had in his Poſſeſſion, that he (the 
Defendant) adtunc & ibidem falſe & malitioſe affirmabat, that theſe Oxen 
were his; to which he giving Credit, bought them of the Detendant for 
ſo much Money; when in Truth the ſaid Oxen were the proper Goods 
of 7. F. and that he the ſaid F S. poftea, c. lawfully recovered the 
ſaid Oxen from the Plaintiff, Sc. and it was held after Verdict, that 
the Action lay on the bare Affirmation, without an expreſs Warranty ; 
Page 51* and though objected, that it was not ſet forth that he (c) /ciens that the 
3 Oxen were the Oxen of J. S. nor that he did it decepti ve. 

wth. 90. | 
'Crolig and Gardner, 3 Mod. 261. S. C. Comb. 142. 8 C. Show. 68. S. C. 10 Mod. oa. 3% 
Mod. 145. 1d. Raym. 284, 693, 1118, 1120. Salk. 210. pl. 20. Stra. 414. (e) Falſe & frav- 
dulenicr wencidir, & after Verdid, imports that it was ſciexter, and ſupplies the Want thereof. Stile 
310. 3 Keb. 507. vide Keb. 309.———S0 ſciens, Ac. implies that it was frasdulenter. Sid. 146.— 
So where the Plaintiff declares quod imprevide & incaute, abſque cenfideratione inaptitudints leci, he 
drove his Horſes oyer the Plaintiff; though not ſaid ſcien: that thay were unruly, 2 Lev. 172. 


Keb. 813. 
8. C. cited. 


So 
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So where the Plaintiff declared, that the Defendant being poſſeſſes of a Salk. 210. 
certain Lottery- Ticker, fold it to him, affirming it to be his own, whereas = i. 
in Truth it was not his, | ut arother's ; Defendant pleaded, he bought it — 
bona fide, and ſo fold it: On Demurrer, Holt Ch. Jutt held, where ore for ſelling” 
having the Poſſeſſion of any Perional Chatrel, ſells it, the bare affirming ittalſe Bills of 
to be his, amounts to a Warranty, and an Action lies on the Affirmation ;Ciedir. | 
ior his having Poſſeſſion is a Colour of "Title, and perhaps no other Tirle Vide _ | 
can be made out; atiter where the Seller is out of Poſſeſſion; for there may _—_ Jas. 
be Room to queſtion the Seller's Title, and Caveat Emptor in fuch Cale to i gz. 
have either an expreſs Warranty, or a good Tile: So it is in the Caſe of 
Lands, whether the Seller be in or out of Peſſeſſion; for the Seller cannot 
have them without a Title, and the Buyer is at his Peril to ſee it. | 

If the Plaintiff declares, | hat whereas Queen Elizabeth was ſeiſed in Cro. Jae. 
Fee of the Advowſon of the //icaruge of F. whereto the Tithes in S. did '96 
belong, and that the Defendant, upon the ninth of June, did affirm himſelf — 
to be lawful Incumbent thereof, and that he had Right to the Titbes Nor 467. 
from the Death of J. V. and atter, upon the ſixteenth of June, the Plain- 8. C. ; 
tif having a Communication with the Defendant about his buying of the 
Defendant the faid 'Tithes till Michaelmas following, the Defendant adtunc 
ſciens that he had no Right thereto (the Defendant not having been inſti- 
tuted, Cc.) yet falſe & deceptive fold them to the Plaintiff for 30/4. and al- 
ledges in fats, that J. M. was aſter preſented, c. and took the 1 ithes, 

Ec. the Action does not lie; for there was no Warranty that the Plain- 
tiff ſhould enjoy them; and this Affirmation alſo was in Time precedent 
to the Sale. 

So if the Plaintiff declares, that upon a Communication between they... 10. 
Plaintiff and the Defendant, for the Purchaſe of a certain Term for Years, Harvey and 
which the Defendant then had in certain Lands, the Defendant aſſeruit to Young. 
the Plaintiff, that the faid Term was worth 150. to be fold ; to which the 
rid Plaintiff fdem adhibe ns did give the Detendant 150. for the fame, and 
that after, the Plaintiff offering the ſaid Term to Sale, could not get fo 
much for the fan:e ; the Action does not lie; for here was only a naked 
Affirmation of the Defendant, that the Term was worth ſo much; and it 
was the Plaintiff's Folly to believe him, 

But if on a Trea'y for the Purchaſe of a Houſe. the Defendant affirms Sa!k. 211. 
the Rent to be 304. per Ann. whereas ta I ruth it is bu! 20/ and thereby pl. 3. Ri ney 
the Plaintiff is induced to give fo much more than the Houſe is worth, ud Selbey. 
the Action (5) lies; for the Value of the Rent is Matter that lies in the (6) Lev. 102. 
private Knowledge of the Landlord and Tenant; and if they affirm the Sid. 146. 


Rent to be more than it is, the Purchaſer is cheated, and (e) ought to have Keb 52% 
. . * . lo, 522. 
2 Remedy for it. Ahh hn 
ed. (c) But 


:f A. poſſeſſed of a Term for Years, offers to ſeli it to B. and ſays that x Stranger would have given 
him 200, for this Term, by which Mcans B. buys it, though in Truth 4 was never offered 200. no 
Aden en the Caſe lies, though B. is hereby deceived in the Value. Kol Abr 91, 101. Sid. 146. 
S. P. * The moſt eligible may be, an Action tor Money had and received: A liberal Action, and 
almoſt equal to a Bill in Equity, in Extent and Utility, See on this Oecafion, 2 Burr. 1912, Ce. 


© 2. Where Cate will lie for a Fraud on an expreſs Warranty. Page 52 


If 4. being a Goldſinith, and having Skill in Jewels and Precious Stones. Cro. Jac. 4. 
hath a Stone which he affirms to be a Bezoar-Stone, ard ſells it to B. for Adiuꝗε e, 
ol. ubi revera it was no Bezoar-Stone, no Action lies againſt A. for nes 8 


every one in ſelling his Wares will affirm that his Wares are good, or that 1,opus, up- 
1 thewa Writ of 


ACTIONS on tur CASE. 


the Horſe which he ſells is ſound ; and yet if he does not warrant them ſo, 

Error incam' if falſe, no Action lies. (But /ee the End of the following Note.) 
* and ; 

> 7 pa ROE reverſed accordingly by all the Juſtices and Barone, cont. Anderſon, Vide Dyer );. 
in Margin, S. C. cited, as adjudged in B R. and they ſaid, that the Opinion of P:pham was, That 
if | have an; Commodity (be it Victuals, Cc.) that is corrupt, and knowing it to be fo, fell it for 
goods and affirm it to be lo, an Action lies for this Deceit 3 but though it be corrupted, if I know not, 
though [ affirm it to be good, yet no Aion lics, unlels ] warrant it to de ſo, Cro. Jac. 469. S. C. 
cited, as adjudged in K. R. 2 Rel. Rep. 5, 8. C cited, and ſaid that the Judgment was reverſed, 
becaulc it was not pleaded chat he knew it to be falſe at the Time of the Sale, Jide prſtea Letter 
(F) where the Vietuallers, Ge. aQting contrary to the Duty of their Calling, ſhall be charged, and the 
Heads of Innkeepers, Carriers, & 


* 2s. If there can be any Doubt as to an Action ly ing 2g1inſt a Man knowingly, falſely, and fray. 
Gulently ſelling me a Co:-modity of little Value, whereof 1 am not a Judge as and for anuther Com- 
modity of much greater Vaiuc, where the Price paid is a valuable Conſideration for the Article I am 
ſuppuied to heve purchaſed. g 


11 H. 6. 18. But if a Man (a) ſells a Tun of Wine, and warrants it to be ſound, and 


_ 3. not corrupted, if it be corrupted, an Aion upon the Caſe (b) lies. 


Poph. £43. S. P. cited. A ſells Sheep, and warrants that they are ſound, and ſhall continue ſo for a 
Vea: ater, this is good, and ſhall bind him. Vide Danv. Abr. 188. 96. (2) This Action lies, though 
he hath not paid for it; for the other may have Debt ſor his Money, Bro. Guarranty 89. (b) In 
Caſc, the Plaintiff declared upon # Promiſe to deliver to him ten Pots of good and merchandiſable Pot 
Atſhcs, and that the Defendant had delivered ten Pots not merchandiſable, but mixed with Dirt, &c, 
Further, that the Defendant vendidit to the Plaintiff ten other Pots of Aſhes, warrontizande, Tc, 
that they were good and mercaandilable, but had delivered them bad, and not merchandiſable, 
knowing them to be naught ; on Demurrer, that Matters of Fraud and Contract could not be joined, 
the Court inclined for the Piaintiff. Vent. 365. 2d4j-rnatur, Nate ; It terms now ſeitled, that an 
Action for a Fraud on the Sale of Goods, and on a Warranty of the fame Goode, may be joined. Vide 
Title Actions in General., : , 


(e) 11 H. 6. So (c) if a Man ſells a Horſe, and (4) warrants him to be ſound of his 
: * Abr. Wind and Limbs, if be be not, an Action upon the Caſe lies. 


96. S. C. (4) But without ſuch Warranty no Action lies. 20 H. 6. 38. F. N. B 94. S. P. Bridg 
127. S. P. Rol. Abr. go. S. P). | 


Rol. Abr. If a Man, knowing his Horſe to be lame . offers him to 
96. me to buy, and warrants him to be found, Cc. relying upon which I buy 
(e) 8 him, by which I am deceived, (e) though the Warranty here was hefore 
* Oeneras the Sale, yet becauſe this was the Cauſe oi the Sale, an A&ion upon the Ca/e 
Rake, that lies thereupon, | 

the Warr: n- 


ty muſt be made at the Time of the Sale. Vide Cro. Tac. 4, 196, 197, 630. nor can it be made af- 
ter; per Bridg. 127. Codb. 31. wide Salk. 211. pl. 4. 


Rol. Abr. 9. If A. ſells a Horſe to B. and warrants him to be found of Wind and 
47 Limb, and clean of Legs, whereas he well knows that he is ſhoulder- 
188. 8. C. pi'ch'd, and has Splints upon his Legs, an Action lies againſt him upon 


adjudged, this Warranty ; {f) for theſe Impertections are not ſubjeR to the View of 
(f) But an unſkiltul Perſon. | 
Druereo! the 


Warrarty of a Horſe that is blind. 2 Rol. Rep. g. Bridg. 128. 1 Diverſity where he has no Eye, 


and where a Counterfeit, fal e and bright Eye; and vide Cro. lac. 387. Bulſt. 93. Keb. 101. 
Bro. Deceit 29. Fitz. Deccit 23. n oh 5 | 


Þ 5. e. Where he is evidently ſo to any unſkilful Perſon. 


— aA The Plaintiff deF'ared, that the Deferdart fold him a Horſe ſuch a 


beld's; Bure Day and Place, & adtunc & ibidem warrantizavit equum pre dia to be 
roughs, ſound Wind and Limb, whereupon he paid his Money, and avers 7 
* Hole, 


ACTIONS on truzt CASE. 


# Horſe had but one Eye, c. on Plea Non warrantizavit, the Plaintiff had“ Page 53 
a Verdict; and it was objected in Arreſt of Judgment, 1. That the Want 

of an Eye is a viſible Thing, whereas the Warranty extends only to ſecret 

Infirmities z but to this it was anſwered and refolved by the Court, that this 

might be ſo, and muſt be found to be ſo, fince the Jury have found that 

the Defendant did warrant. 2. As the Warranty is here ſet forth, it might 

beat a Time after the Sale, whereas it ought to be Part of the very Con- 

tract; and therefore it is always alledged warrantizando axndidit ; ſed 

ron allocatur ; for the Payment was afterwards, and it was that coinpleat- 

ed the Bargain, which was imperle& without it. 


0 


(FT) Of Actions on the Taſe foz Injuries to a 
Man's Perſon, Pꝛopertp, Right oz Pꝛivilege. 


2 
F A. rides an unruly Horſe in Lincaln's Inn - Field:, (being a Place much 
| frequented by the King's Subjects, and "unfit for ſuch Purpoſe) to break, 3 * 
and tame him, and the Horſe breaks from 4. and runs over B. and griev-, Keb. & 
ouſly hurts him, Cc. B. ſhall have an Action againſt A. for though the S. C. and 
Miſchief was done againtt the Will of A. yet ſince it was his Fault to bring ſeveralCaſes 
a wild Horle into ſuch a Place, where Miſchief probably might enſue, 4. cited of Ac- 


* . 1 b 
muſt anſwer for the Conſequence of fo ill an AQ. he 


done to a 
Man's Perſon by wild and ungovernable Animals, An A Aion for keeping a mad Bull which gored 
the Plaintiff, Sc. Lutw. go. and fee 2 Salk. 638. Ld. Raym. 38. 4 Mod. 404. 


So if a Man lays Logs of Wood croſs a Highway, though a PerſonRol.Abr 88, 
may with Care ride ſafely by, yet if by Means thereof my Horſe ſtum- aud vide 


bles, and thereby I am wounded or hurt, I ſhall have an Action on 3 
Cafe, 2 | Letter G. 
(alt. 60.) 


For an Injury accruing to a Man in his (a) real Eftate of Freehold orRol. Abr. 
Inheritance, Cale will lie; as if A. levies a Fine, ſuffers a Recovery, ac- 100. 
knowledges a Judgment, Recognizance, Statute Merchant or Staple, in) It my 


Feoffee i 
my Name, I way have an Action. | Truſt fr 


me reſuſes 
to execute the Truſt, I have no Remedy but in Chancery, but if he infeoffs another, an Action 


on the Caſe lies. Rol. Abr. 108. 2 Vent. 27. So if the Officer refuſes to imol a Bargain and 
Sale. Sid. 209. 2 Bulſt. 336. | 


If « Pariſhioner ſets out his Tithes of Hay duly, and requires the Parſon Rol. Abr. 
to carry them off his Land, but he does not carry them off in a convenient199- 
Time, per quod his Graſs where the Hay lies is impaired by the Hay's lying cen, Rep. 


upon the Graſs, an Aion upon the Caſe les againſt the Parſon, =_ Bass 


is not oblig- 
ed to take Tithe of Graſs the Day it is cut, but may let it lie there long enough to make it inte 
Hay. Stra. 245. Þ Vide for this Head of Tithes, and for Treſpaſſes on Land, Title Treſpaſs. 


+ But it muſt not lie an uareaſonable Time. 


If a Man that ought to incloſe againſt my Land does not incloſe, per Rol. Abr. 
9404 the Cattle of his Tenants enter into my Land and do Damage to me, 18. 


5 
1 way have an A&ion on the Caſe againſt him *. barter 


any other 
Iperion. 
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Cre. Jac. If A. being a Maſon, and — to ſell Stones, is poſſeſſed of 4 certain 
Er. Stone Pit, and B. intending to diſcredit it and deprive him of the Profit of 
. = > © the ſuid Mine, impoſes ſo great Threats upon his Workmen, and diſturbs 
all Comers, threatning to mathem and vex them with Suits if they buy 
any Stones, fo that ſome deſiſt from working, and others from buving, 
Sc. A. ſhall have an Aion upon the Caſe againſt B. for the Profit of his 
* See the Mine is thereby impaired “. 
Nete to the | 
next Cale. # If a Man menaces my Tenants at Will of Liſe and Member, per quad 


* Page they (4) depart from their Tenures, an Aion upon the Caſe lies againt 


Rol. Abr. him. 


107, 105, 
(a) But the Threatning, without their Departure, is no Cauſe of Aftion. Rol. Abr. 108. Where 


a Copyholder may have Cate againſt his Lord for cutting the Tops of Trees ; for not admitting on a 
Surrender: or ſor not holding a Court, vide Head of Cepyhelds. 


If a Commoner, who hath a Right by Grant or Preſcription, be diflurh- 
ed by the Lord or a Stranger, in the Enjoyment thereot, he may have an 


Bat for ue een on the Caſe, 


vide Head 
of Common, 


and Danv. 174. 4 Mod. 176. 6 Med. 19. 1d. Raym, 1225. Salk. 170. pl. 3. 364. pl. «. 
Skin. 214. Lutw. 74, 101. | 


For this vide If A. hath a Mill by Preſcription which he hath uſed to repair, and at 
N which all the Tenants of the Manor, Time out of Mind, have ground 
5 175 their Corn and Grain ſpent in the Houſes of the Tenants of the ſaid Manor, 
Danv. Abr. if one of the 'Tenants grinds his Corn elſewhere, A. ſhall have an Action 
8, 6. and on the Caſe againſt him. So if A. by his Preſcription has a Mill on his own 
Catch. 117. Land, and B. erects a Mill on his own Land, it by this A.'s Mill receives 
3 A any Prejudice by having the Water ſtopped or drawn away, or having too 
pl. 5. 316. Sreut u Quantity of Water run on his Mill, by which it cannot grind as 
pl. 3. 5.389. much as it is uſed to do, A. ſhall have an Adion on the Caſe againit him. 
pl. 25. 
Keil.g8 b. For Injuries to a Man's Houſe or Habitation “, an Aion on the Caſe 
F. N. B. 127. will lie; as if A. hath the upper Room, and B. the under Room, and 
eee A. neglects to cover his upper Room, B. may have an Aion on the Caſe 
n againſt 2, and thereby compel him to cover his upper Room for the Pre- 
to ſupport {Ervation of the Timber of the under Room. 
his under 
Rrom for the Preſervation of the upper Room of A. Kelw. g8, ® A conſequential Inju'y, 
mediate not immediate. 
2 If the Plaintiff declares that 7 S. being ſeiſed of a Meſſuage in Fee, 23 
aud Halin- pril 32 Elis. did demile to the Plaintiff a Cellar from Week to Week, 
der, adiudg-Qc. and that after, viz. 29 July 32 Eliz, J. S. did demiſe to the Defend- 
ed inthe ant a Marehouſe, being right over the ſaid Cellar, to hold from Week to 
2 of Week, Sc. and that the Plaintiff being poſſeſſed of the Cellar, and the De- 
1 ſendant of the ſaid Watehouſe, and the Plaintiff then having in the ſaid 
ed in Cem Cellar three Butts of Sack, of the Value of 301. Cc. the Defendant 30 Fuly 
Scac', 2 32 Eliz. did place fo great a Weight of Goods in the ſaid Warehouſe and 
eon. 93, 94. thereby did ſo over-burden the Floor of the ſaid Warehouſe, that by Force 
S. C. and Weight of the ſaid Burthen, the ſaid Floor on the ſaid 30 July broke, 
and the ſaid Goods did fall upon the ſaid Butts, and broke the ſame, c. 
and the Defendant pleads that a ſhort Time before, the Floor did ſuſ- 
tain as great Weight as this, and the Warehouſe was let to him to lay in 
thirty Tun Weight, and that he had placed there but fourteen Tun ; and 
that what Damage had happened to the Plaintiff, was by Reaſon that the 
Floor at the Time, as alfo before the Leaſe to him made, was rotten, 
and the Wall whereupon the Floor lay ſo decayed, that the faid Floor 
broke, 


> oi. ms 2Þ aa 
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broke, Ic. for Want of Reparations before the Leaſe to him made; the 

Plaintiff ſhall have his Judgment, for it is expreſsly alledged that the 

Floor, by the Weight of the ſaid Merchandiſe did break, and that is not 

traverſed but anſwered argumentatively only, viz. that it did bear more 

before, ergo, fc. and though it was ruinous when the Defendant took it, 

yet if it fell by Reaſon of any Weight by the Defendant placed there, he 

muſt anſwer for the Conſequence. 

* |t was formerly held, That if a Fire broke out accidentally in a Man's Page 55 

Houſe, and raged to that Degree as to burn his Neighbour's, that he in 

whole Houſe the Fire firſt happened, was liable to an Action on the Caſe onpor the 


the general Cuſtom of the Realin, Qu guilibet ignem ſuum ſalvo, c. Caſes on 
this Head, 


vide Danv. Abr. 10, 11. and Salk. 13. pl. 4. 19. pl. 9. Carth. 425. Lutw. 33. 


« But now by the 6 Ann. cap. 31. ſed. 6, 7. it is enacted, That no Ac- This Section 
tion, Suit or Proceſs whatſoever ſhall be had, maintained or proſecuted T0 — 
« againſt any Perſon in whoſe Houſe or Chamber any Fire ſhall aceiden- Ann. 7 — 
a rally begin, or any Recompence be made by ſuch Perſon for any Da-c, i, 
mage ſuffered or occaſioned thereby, c. Provided that nothing con- 

„ tained in the Act ſhall extend to defeat or make void any Conttact or 
Agreement made between Landlord and Tenant.” 

If the Plaintiff declares that he was and is yet poſſeſſed of a Leaſe forCro. Car. 
ſeveral Years adtunc abu wer tur” of and in a Houſe, and that he de- 187 
miſed the ſame to the Neſendant for ſix Months, and that after the ſix {99s Sd 
Months expired, the Defendant being permitted to occupy the ſaid Houſe;cqged. 
for two Months longer, pulled down the Windows, &c. this Action does 
well lie, in Regard that the Plaintiff is chargeable over in an Action of 
Waſte. : 

If a Man hath an ancient Houſe, and another builds a Houſe ſo near 5 


that his Windows ace darkened, he may have an (a) Aion on the Caſe vd. för his 
- againſt him. Title, Nu- 


ſances, and 


Danv. 203. Cath 484. Comb. 481. 6 Mod. 116, 313. See Lord Raym. 392, 713. 2 Salk. 
45g. pl. 4. 4/0. pl. 6. 12 Mod. 63. (a) So if a Man builds s Hou.e lo near mine as to cauſe the 


Rain to all upon my Houle T. Rol. Abr. 107. 2 Leon. 93+ S. P. 
F If Plaintiſl's Houſe thereby ſuſtains an Injury. 


As to the Torts and Injuries affecting a Man's Perſonal Property, and 
for which an Aion on the Caſe is the proper Remedy, they are ſo many 
and fo various in their Kinds, that they cannot well be laid together; I ſhall 
ſet down only ſome of them here, and ſuch as may govern in like Caſes. 

lf a Man razes the Namie of the Obligor out of an Obligation, and in 
h R | — N 3 1 f T 5 ſ1 hi hi Rol, Abr. 
tne Room thereof puts in the Name of 7 S. and after ſues him upon this , 
Obligation, J. F. may have an Actian on the Caſe *, For cheating 

with Dice, 

vide Cro. Eliz, 90. Co. Ent. 8. F. N. B. og. Moor 776. For keeping a Dog, knowing him te 
be accuſton ed to bite Sheep Danv. Abr. 9. For uſing the ſame Mark which the Plaintiff hath 
uled to ſet to his Cloths. Poph 144. Cro. Jac 471. 2 Rol. Rep. 28. * Qs. If an Aion 
would lie in this Cafe, unleſs J. S. was held to Bail? 


If A. takes my Cattle and drives them into B.'s Cloſe, where they do B. Rol. Abr. 
ſuch a Prejudice as ſubjects me to B. s Action, | may have an Afion on the 1a. 67 


Caſe againſt A. 

If a Man lend or hire another's Horſe, and for Want of ſafe keeping the Cro. Fiz. 
Horſe dies, the Owner may have an Adtion on the Caſe to repair the Da-777, 784. 
mage ſuſta ined by the Negligence of the Borrower. So if a Man lend an- Omen 82. 
other Sheep to rath his Land, and by the Negligence of the Borrower they yer — 


are drowned, So it a Man lends another a Horſe, who puts him into 2 Godb. 72. 
| ruinous 
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Di & ryinous Stable, that tumbles in upon him and kills him, or if he over-rides 
Stud. 1:8, 4 Horſe lent or hired to him, in all theſe Cafes an Action will lie; but if 
Lutw.95. the Stable had fallen by a violent Tempeſt, or the Horſe died of any Dif. 
eaſe, then had the Hirer or Borrower been excuſed. a | 
—_— + If A. obtains a Judgment in Debt againſt B. as Executor to his Father, 
312. P and thereupon 4. takes out a J ieri facias, but before the Sheriff can exe- 
Mod. 286. cute it B. ſecrete & fraudulenter ſells, removes and diſpoſes of all the Teſ- 
ThisAutho-tator's Goods, ſo that the Sheriff is forced to return Nulla bona, Ic. an 
rity MU" Action upon the Caſe lies againſt B. for the Sheriff could not return a De- 


— vaſlavit ; and if this Action does not lie, the Party is without Remedy. 


And gu. If | 
an Action will lie in ſuch Caſe? It might as well be ſaid an Action would lie sgainſt a Man for 


avoiding the being taken in Execution, —la the principal Caſe, an Action would lie againſt the Exe. 
cutor, ſuggeſling a Deveſ//@vit, and on Proof Judgment would be obtained againſt him de benis re- 
pri, 4 
* Page 56 If A. declares that he had obtained Judgment againſt J. F. for 100. 
Carth3. 4 and that 100/. more was due to him for Rent Arrear, that he intending to 
Smith and take out Execution, and allo to bring an Action of Debt for the Rent in 
Tonſtall, Arrear, (the ſaid J. S. being then poſſeſſed of Goods and Chattels ſufficient 
adjudged on to diſcharge the Whole) which being very well known to B. (the Defend- 
— ae 4 ant) he, by Covin conſpiring with the ſaid J. S. to defeat him of his Exe- 
affirmed in cution, and of recovering of the Money for Rent Arrear, procured the 
the Houſe ſuid J. S. to conſeſs a judgment for 160/. (of ſuch a Ferm) to one J. N. 
of Peers. ubi revera the ſaid J. S. did not owe any Thing to the ſaid J. N. and that 
he ſued out Execution on this feigned Judgment, by Virtue whereof he 
ſeiſed all the Gocds and Chatte!s of the ſaid J. S. which he eſloined to 
Places unknown, and converted to his own Uſe, by Reaſon whereof the 
| Plaintiff loft his Debt; the Action well lies. 
Leon. 240, Al ſo for Injuries done to a Man with Reſpect to his Wife, as by having 
Neuen ge. criminal Converſation with her; with Reſpect to his Child, as by inticing 
2 Lev. 63. him away, or by inticing away his Servant ; or if my Servant without 
Cauſe or Licence departs from my Service, and J. S. knowing him to 
be my Servant, retains him in his Service, and ſo keeps him; an Action 
*. If in lies *. 
the laſt Caſe 
the Servant ſhould not be previouſly demanded, and if an Action would lie for any retaining of the 
Servant, previous to the Demand? | | | 


So if a Mandigs a Ditch in the Highway, into which my Servant falls 
Rol. abr. 88. and breaks his Thigh, by which I loſe his Service for a long Time, I ſhall 


2 Bulſt. 3 34. f 2 X Fa 
"a have an Ad iin on ihe Caſe againit him (a) for the Loſs of his Service. 


124. 
(2) So for digging a Pit per gqued J. &. for whoſe Life 1 hold Lands, was drowned. Keb, 847. 


Fide As- Alſo Aions on the Caſe are proper for Injuries in ditturbing one in the 
1 Enjoyment of any Right or Privilege he is intitled to; as if the Beadle of 
$66. an Hundred ought by Virtue of his Place to have by Preſcription certain 
| Gallons of Beer of every Brewer at a certaip Price, if the Brewers will not 
+ L If ſuffer him to have it accordingly, an Aion upon the Caſe lies f. 


ſuch an Ac» 
ton would now be adjudged to lic? 


If a Man ought to have Toll upon the buying of Cattle in a Market, f 
fog + 44 one buys Cattle and does not pay the Toll, an Action on the Caſe lies 


o H.6. 45. againſt him. 
b 


Fits, Action fur le Caſe 26. S. C. Bro. 37. S. C. Rol. Abr. 106. S. C. So if Perſons coming to 
Marker, are diſturbed, by which 1 loſe my Toll, an Action on the Caſe lies. 11 H. 4. 47. b. Rol. 
Abr. 106. Vent. 26, 28. or if upon a Sale in a Fair a Stranger diſturbs the Lord in taking the Toll, 


an Aion upon the Caſe lies. 9 H. 6, 45. Rol. Abr. 105, Ic 
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If my Tenants within a certain Seigniory, ought Time out of Mind to 43 E. 3. 30. 
'free to every Market and Fair to fell and buy Goods without Payment Rot 90h 
of Toll, and one takes Toll of my "Tenants in his Faic or Market, an Adi- 7+ 
an on the Caſe lies againſt him. | 
If a Man diſturbs my Steward in holding my Leet, an Action on the Caſe 38 H. 6. 16. 
lies againſt him. 2 


vants are diſlurbed in collecting his Tithes, 19 R. 2. 52. Rol. Abr. 107. So if a Stranger who has 
40 Right, holds a Court in my Manor, and by Diſtreffes, &c. ſo impoveriſhes my Tenants that they 
cannot pay their Rents, an Action on the Caſe lies. 13 H. 4. 11. Rol. Abr. 106®. 


* Would not Treſpaſs by each Perſon injured be a more certain and effectual Remedy? 


If a Man hath the Aſſize of Bread and Beer, Fines, Amerciaments, 
and other Matters of Frankpledge, by the King's Grant, and he diſtrains 


* {07 an Amerciament, and a Stranger makes a Reſcue, an Action upon the * Page 57 
Caſe lies againſt hun, | 38 H. 6. 9. b. 
Rol. Abr. 


106. If in an Action on the Caſe the Plaintiff declares that Q Elizabeth did grant to him the Office 
of Steward of the Manor of D. and that the Defendants eundem the Plaintiff ad exercend* dictum 


effcium, & wadia, ferda, commeda & proficua thereto belonging habere & percipere, vi & armis in- 


-diverunt, G&c. this is a good Declaration, notwithitanding the Cauſa Cau/ans, vis. the Interruption 
of the Pi-intiff to excrcile the Office, is laid to be done V & Armas, tor the Cauſa Cauſata. viz. the 
Loſs of the Fees is the Point of the Action. 9 Co. 50. 4 Leon. 243. Hob. 180. Palm. 46, & 
Brownl. 332. Cro. Car. 377. 2 Rol. Rep. 139. 


If the Sheriff of the County, or his Bailiff, executes a Writ in a Fran- 9 Co. 28. 
chiſe or Liberty of one, who by Grant or Preſcription hath the Execution Vent. 399- 
and Return of Writs, an Aion on the Cuſe lies Show. 17. 
an eturn o Tits, 4 Cg. Comb. 198, 


Ve are next to inquire for what Wrongs and Injuries committed by 
Ofcers and Miniſters of Juſtice, and others, acting contrary to the Duty 
the Law lays on them, with Reſpect to their Trades and Caliings, an Adi- 
an on the Caſe will he. And theretore, 


1, Where an Action on the Caſe will lie againſt Officers and Miniſters 
of Juſtice, 


It ſeems agreed, that (a) no Action on the Caſe lies againſt a Judge of a H. 66 
Court of Record for a wrong Judgment, and that if it appears to have been 4 Rig 
an (b) Eiror of his Judgment, he is ſubject to no Proſecution whatſoever, Rol. Abr. 9a. 


Palm. 243. 
Vide Hawk. P. C. 192, 2 Hawk. P. C. 4. 8;. (a) Not againſt a Judge of an inferior Court the 
taking inſufficient Pall. Hutt. 120. An Action lies againſt a Judge of the Stannary Court, for re- 
tuſing a Plea which by Law he oug':t t» have accepted 2 Rol. Rep. 498. per Jenes Juſt. ceteris 
ablenlibus; but ior this vide Title Bills of Exceptiens. (6b) But for Corruption they are puniſhable, 
the Juiges in J/t.ninjter Hull, properly by Impeachment in Parliament. 1 Hawk. P. C. 192, 
Interior Judges by Iaformation, Attachment, Cc. tor which vide the Heads, alſo the Head of Offices 
and Officers ;, and 1 Salk. where per Hot, the Mayor of Hereferd, for giving Judgment for his own 
Leſlee in Ejectment, was committed &. 5 
* As to the Immunity of the Judges from Proſecutions, vide 31 Ed. 3. ſt. 4. c. 17. 


If the Plaintiff declares that he affirmed a Plaint of Debt in the Court of Leon. 189. 
B. againſt C. and thereupon cauſed C. to be arreſted, and that the Defend- 
ant (being the Mayor, Lown-Clerk and Gaoler of B.) did conſpire to de- 
lay the Plaintiff in his Suit; and in Peril of his ſaid Debt had let C. go at 
large, without taking any Bail; this Action does lie, for the not takivg of 
Bail is not the Cauſe of the Action, but the Conſpiracy. 

If the Bailiffs in Ancient Demeſne hold Plea after the Record is removed 14 E. 3. 39. 
in Bank, by which the Tenant loſes his Land there, by Recovery, he may + *. 


have an Action upon the Caſe againſt him. — yg 


a | 02. K P. 
Action againſt the Under Steward of a Court-Baron, for proceeding after a Corpus cum Can ſa de liver- 
ed. 3 Leon. 99. adjudged. Againſt a Cleik that h. A the Cuſtody of a Record, and ſuffered it to be 
altered. Raym. 53. Sid. 77. Keb. 28, 346. Jide Lev. 64. 

If 


ACTIONSon TAE CASE. 


4 laſt. 226. Tf an Eſcheator returns a falſe Office, contrary to what was foung by the 
9 H. 6. 60. Jury, in Prejudice of the Party, an Action upon the Caſe lies againſt him; 
. in this he is barely an Officer, and not a Judge. 

Leon. 323, It my Servant is robbed, and he goes to a Juſtice of Peace and prays 10 
be examined touching the Robbery, and the Jullice refuies ro examine him, 
ſo that I am thereby damnified, and cannot proceed againſt the Hundred, 
I ſhall have an Action againſt the Juſtice ; for the Examination by him in 
this Caſe is bt as a Judge, but as a particular Miniſter by the (a) Act ap- 

(00 7 Stat. pointed for this Purpoſc “. 5 

liz. e. | 
$7 "Bae for this vide Title J»/*ices of the Pace. *The beft Method would be, to go to another 
Juſtice, and move the Court of A. B. againſt che firſt for an Infor mation. 


() If a Summoner of the Eccleſiaſtical Court falſly and maliciouſſy colore 

Officii ſui of a Suinmoner, to the Intent to ſcandalize J. S. with the Fame of 
Incontinency with A and to put him to Expence in the Eecleſiaſtical Court, 

cites J. S. to appear for Incontinency with A. upon which J. S. appears, 

and is there charged by the Judge with it, and upon his Anſwer diſ- 

charged, by which he is put to Expence; J. S. may have an Action upon 

the Gale againſt the Summoner upon ſuch a Declaration, though he be an 

Officer of the Eccleſiaſtical Court, in as much as it is alledggd that he cited 

* Page 58 * him falſly and maliciouſly, If colore Qhicii, it ſhall be ifitended that he 
Rol. Abr. i. did it without Proceſs. 
Carlian and 
Mill. Cro. Car. 291. S. C. Jones 312. S. C. (6) Like Point in an Action againſt Churchwardens for 


ſuch a Preſentment. Cro. Car. 285. Jones 305. S. P. Rol. Abr. 112. pl. 9. Like Point againſt 
Churchwardens. 2 Med. 52. Like Point. Vent, 86. Sid. 463. Lev. gz. Like Point adjudged. 


(e) 3 Bulſt. (e) If a Miniſter of Juſtice hath a Warrant to (4) attach (e) the Goods 
212, per of another, and can do it and docs it not, an Ack ion upon the Caſe lies 


CokeDiAum, againſt him. 

Ch. Juſt. 5 ö ; 

Moore 432. Like Point per Curiam. (4) So if I ſhew J. S to the Sheriff, and give him a Writ to ar- 
reſt him, and he does not. Cro. Eliz. 873. per Walmſly. (e] But if upon a Capias U:lagatum beiore 
Judgment, the Sheriff neglects to extend or ſe ze Goods, Ic. this is the King's Loſs, and the Party 
ſhall have no Action, though it was objected, the Sheriff extending, Cc. would have been a Means to 
force the Defendant to appear; but it was faid, That if it had been ſhewn that the Sheriff might have 
taken his Body &c. there would have been more Reaſon to ſupport the Acton. Vent. 90. 


For this vide If a Sheriff makes a falſe Return, as if he ret urn a Cepi Corpus and Para- 

re” tum habeo, or Languidus, when the Party is at large without Bail, an Aion 

in Civil Ac. 97 the Caſe lies againſt him for the falſe Return; but if he had taken Bail, 

tions. though the Party does not appear at the Return of the Writ, yet no Acti— 
on lies againſt the Sheriff; for by the 23 H. 6. c. 9. the Sheriff is obliged 
to take Bail, | 

26 Af 48 If the Sheriff returns the Tenant ſummoned in a Real Action. where he 

Rol. Abr.g2, Was not, by which he (// loſes by Default, an Action lies againſt him for 

But to what this. | 

Actions the | 

Sheriff is liable, vide Head of Sheriff. {f) For the Judgment ſhould ſtand, and the Party is put to 

his Remedy againſt the Sheriff. Moor 349. Bre. Actien fur Caſe 8. Gouldſ. 118. * 


l take it for granted the Court would now, on Motion, ſet à Judgment, ſo obtained, aſide. Not · 
withſtanding which the Action might lie againſt the Sheriff. 


4 Rol. Rep. If at the Petition of A. and the reſt of the Creditors of B. a Commiſſion 


2. = or upon the Statute againſt Bankrupts is iſſued out againſt B. and thereupon 
Head of the Commiſſioners fit, and offer Interrogatories to C. and he refuſes to be ex- 
Bankrupts, amined, and by them thereupon is committed to Priſon, and the Gaoler ſut- 
and Gaol fers him to eſcape, 4. may have an Action againſt the Gaoler for this 


and Gaoler. Efcape. 
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ik a Warrant upon a Fieri Facias to levy a Debt at the Suit of J. S. be Rol. Rep 78. 
direted to an Under-Bailiff of a Liberty, and he by Virtue thereof levies — 22 
the Debt, and alter conceals the Writ and makes not any Certificate there ee, 
of, an A@ion on the Caſe lies againſt the Under -Bailiff, becauie he has done and Bailif, 
a Perſonal Tort. 

80 if a Diſtreſs at the Suit of 4 iſſues out of the Court of C. directed to Latch 189. 
(who is not the uſual Officer) to diſtrain the Cattle of E. c. or that Atjudged | 
B. ſhould find Pledges to appe:r the next Court; and thereupon J. S. diſ- * nee. 2X 
trains the Cattle of B. and after re-delivers them to B. without taking ſuf- , — 
beient Security, Cc. and B. does not appear, Cc. an Action lies againſt in Cheyney 

7. $ notwithſtanding he is ng known Officer, but hac vice only. Court. 

lf a Summoner of the Eccleſiaſtical Court, upon a Premonition directed Rol. Abr. 93. 
to him by the Eccleſiaſtical Court, to warn J. S. to pay certain Colts? Buſſt 266. 
awarded againſt him by the Court, returns to the Court, That he hath 1 
warned the faid J. F. by which the ſaid J F. is excommunicated, where in Rol. Rep 63. 
[ruth he never warned him; J. S. may have an Aion unn the Caſe S. C. adjudg- 
againſt him for this falſe Return, though he be an Eccl. ſiaſtical Officer; ed between 
for the Excommunication is a Temporal as well as a Spiritual Difadvan- oo and 
tage, as during its Continuance he cannot bring an Action, and is liable to 2 
an Excommunicato Capie ndo. 

If a Fieri Facias de bonis Fccleſiaſticis of J. S. be ditected to the Biſhop Sid. 276. 
of E. and he returns Quod nulla habet bona Eccleſiaſtica, which is falſe, an Keb. 947. 
Aion on the Caſe lies ag inſt the Biſhop for this falſe Return. 

If upon a Mandamus to reſtore J. S. to his Place of a Burgeſs of P. vel it Co. 99. 
cauſam nobis ſignif. the Mayor, Cc. return a good Caule, the Matter of James 


which is falſe, an Action lies for the falte Return. Ba gs's 
Cale, per 


Curiam, So an Action lies againſt the Mayor and Commonalty of L. for making a falſe Certificate 
of a Cuſtom. Hob. 85. So agaiatt the Surrogate of a B'ſhop, who makes a talſe Return as to the 
Cuſtom of chuſing of Churchwardens. 3 Lev. 362. #ide Cath. 127. 2 Salk. 428. pl. 1. 430. pi. 
g. 14d. Raym. 391. Jie Tit. Handanus, And Noe, That regularly an Action on the Caſe is 
ite proper Remedy for all falſe Returns. 


* If the Plaintiff declares, that within the City of Lenden there is an an- & page 59 
cient Bridge, and that by Cuſtom of the ſaid City two Officers to look after 
it, called Bridge-Maſters, by the Citizens at a Common Hall aſſembled have 
been yearly choſen or continued; and that if one of them within the Year, $36: 
hath died, another for the Remainder of the Year hath always been choſen Turner and 
28 aforeſaid, and that there are certain Fees and Profits belonging to the ſaid Sir Samuel 
Uſice ; and that A. and B. were elected to this Office; that 4. during his Sterling, ad- 
ſaid Year died, and upon a Hail, by the Defendant (being then Lord isse per 
Mayor) called for the EteRion of a Bridge-Maſter in the Place of A. then e on 
and there, the Plaintiff, and one J. S. as Competitors, ſtood for the ſaid Vaughan, 
Othce; and thereupon the Queſtion did ariſe, Who had the greater Number and Vent. 
of Electors? And the Plaintiff did aver his Nuniber to be the greater ; 296: | 
and thereupon did requelt rhe Defendant, that according to the C ſom © 0 pes 
they might go to the Poll, but the Defendant did refuſe to num the Error in 
Polls, and made Proclamation that the EleQors thould depart, and dif B. R. affirm- 
charged the Court, and J S. was ſworn ; per quod the Plaintiff loſt the ed er t- 


Profit of the Plice, c. this Action lies as well for this (a) injurious|Pre- A goon 


vention of him in obtaining the Office, as for an Hindrance of him ip the g. C. nd 
Execution thereof; for gui deftruit medium deflruit finem. there the 

| | : Cuitom was 
laid, that if the Electors were ſo divided, chat the Plurality could not be known by the View, the 
Mayor ought to grant the Poll, and that the Electors were fo divided, Cc. And auger oor Cur” 
preter Vaughan, that the Attioa lay; though it was not averred that he had been elected if the Poll 
nad been granted; for the Mayor did not his Duty, and that the pr gued he loft the Profits of his 
Place is ſufficient after Verdict. (a) If upon a Writ de Cororatore eli gend the Sheriff will not return 
Þ'm Coroner that is choſen by the major Part, an Action lies, 2 Vent. 26. Vide 2 Sit. 168, 169, 
Sc. 3 Keb. 664, 839. Diverſity between an Office of Government and an Office of Profit. 


A. de- 


ACTIONS on THe CASE. 


A. declares that the King's Writ iſſued, and was delivered to the Sheriff 
Salk. 20, 21.of Bucks, for Election of Members of Parliament in his County; that the 
&c. Sheriff made out his Precept to the Defendants, being Conſtables of the 
env — 2 Borough of Ayleſbury, tor the Election of two Burgeſſes for that Borough, 
3 Salk. 5. which was delivered, ang the Burgeſſes duly affembled to chuſe, Ec. and 
pl. 8. St. that the Plaintiff being duly qualißed, fc. and ready to give his Voice for 
Tri. 59 L. and M. to be Burgeſſes, Cc. the Detendants, knowing the Premiſſes, 
Gaf. Temp. maliciouſly obſtructed him, and would not allow or receive it, and that 


— — 4 without his Voice two Burgeſſes were choſen; it wa; adjudged after a Ver- 


Ge. Aſhby v. dict for the Plaintiff in B. & by three Judges againit Holt Ch Juſt. That 
White Sal, the Action did not lie; their chief Reaſons were, "That this was a Parlia— 
adjudged by mentary Offence, and properly (a) inquirable there; that to determine it 


1 here, might occ hon a claſhing of Juri'dictions ; that it did not appear that 


Ch. Juſt. who the Party had ſuffered any Injury; that to allow of ſuch Actions would 
held, That create a multiplicity of Actions, to the great Prejudice of Officers: And 
for every In- er Gould Jultice, the Officer is a Judge, and therefore not liable to an Ac- 
Jury an Adi tion; and per Povis Juſtice, he is quaſs a Judge, and therefore has a Ciſtin- 


on lay; that . , 
this — an guiſhing Power who to admit and vrho to retule. 


Injury done | 
the Plaintiff, as it deprived him of the greateſt Privilege a Subject has, which is that of conſenting to 
thoſe Laws by which he is to be bound; that the Parliament's having a Jurildiction is no Objection, 
eſpecially in this Caſe, where the Grievance is, that the Party 1s not repreſented ; that the Officer i 
neither a Judge, nor en judge, that the Multiphcity of Actions is no ObjeQtion; for if a Man 
will multiply Wrongs, it is but reatonable that Actions ſhould be multiplied, c. And note; The 
Judgment was reverſed in the Houle of Lords, accoiding to H-1!'s Opinion: Tre Ch, Jult, and Price, 
and 16 Lords concurred with the Judges of B. R the relt ot the Judges and 50 Lords concurred with 
Helt. See Ld. Raym. 90), yo8. 10 Mod. 54. 12 Mod. 26. (a) Vide Lutw, 88. Farell. 13. 
2 Salk. 502. pl. 1. 504. pl. 1. 50g. That no Action on the Cafe will lie for a falſe Return of a Mem- 
der of Parliament; but for this vide Curt of Parliament, p. 672. T. 


+ The Caſe at large of Ay and Mite is publiſhed in a ſmall Volume, and is a valuable Bock, 


* Page 60“ 2. Where Caſe will lie for Torts and Injuries committed by Perſons 
contrary to the Duty of their Trades and Callings. 


Rol. Abr. 2. If a Man (5) delivets Goods to a (c) common Carrier, to carry them to a 
Vide for this certain Place, if he loſes them, an Aion upon the Caſe lies azainſt him; for 
Title Car- by the common Cuſtom of the Realm he ought to carry them tafely, 

rier, and 

Head of Trever and Conwerſicn. (5) An Action lies againſt a Ferryman that reſuſes to carry Paſſen- 
gers. Hard. 163. Lide a ipeccial Declaration againit a Leiter-Carrier, for the Nou-delivery of a 
Letter delivered out to him at the General Poſt-Othce. Rol. Ent. 103. (c) Se agaialt a Lighter- 
man, Maſter of a Ship, or Owners, Rol. Abr. 2, 2 Lev. 60 Hob. 25. That the Undertaking 
makes him a common Catrier Cro. Jac. 262. Sid. 248. Vide Heai or Barlment, So if they are 
damaged, Palm. 523. Svifhe be robbed of them. 4 Co. 84. 2 Sand. 360, 


R So if an Inn-keeper gefuſes to entertain a Gueſt, on Pretence that his 
ol. Abr. 3, 2 | 50: 83 125-4 x 

4. But for Houte is already tull, an lien 0z2 the Cafe lies againſt him; ſo if the 
this vide Goods of his Gueſt are ſtolen or loſt in his Houſe, c.“ 

Head of 

Inns and Inn-keepers. Sed gu. If the Gueſt takes Charge of the Goods bimſelf, aud does not 
leave them to the Care of the Landlord, if an Action will lie? 


(d)Kelw.o. If a Smith (4) refuſes to ſhoe my Horſe, or if he pricks him, an Aion 
3 the Caſe lies againſt hiin. 

. So if a Farrier kills my Horſe with bad Medicines, or by Neglect in 
10,92, Curing of him; an Adionon the Caſe lies, without any expreſs Proiniſe. 

19 H. 6. 49: . | 

That an Action lies againſt a Barber ſor barbing the Plaintiff nezligenter & inartificialiter, 2 Rullt, 
333. Fide Hob. 211. 11 Co. 54. Sand. 312. Before 5 Elis. cap. 4. no Man was rettrained from exct- 
ciling any Trade, but he that performed it falſly and inſufficiently was an{werable in an Adtion. 


It 
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ACTIONS on Tre CASE. 


If a Client receives an Injury by the Neglect or Fraud of his Attorney, FideTit. At- 
an Action lies; (4) as if an Attorney ſuffers Judgment to go againſt bis ene, A 
Client by Nil dicit, when he had a Warrant to plead the General Iſſue 5 inc 
(e) So if in a Plea of Land he makes Default; Cf) or if an Attorney by (e) Rol. Abr. 
Colluſion with J. S. and without any Warrant from me appears for me ing. 

an Action of Treſpaſs at the Suit of J. S. and ſuffers the 17 to paſy(f) F. N. B. 
againſt me by Default, whereupon J. S. recovers againſt me, I may have 96. 


Cro, Jac, 
an Action on the Caſe, 695. 
Dyer 362. 
Stile 425. 2 Sid, 171. Comb. 2. And Q, Whether the judgment ſhall not be vacated. Cro. 
Jac. 344, 698. 3 laſt. 122. Keb. 89. 2 Rol. Abr. 724*. Where Cale will lie againſt a Coun- 


tellor, vide Rol. Abr. 10, gl. 


* The Courts have diſcretionary Power over their Judgments, and if Parties have juſt Cauſe te 
complain, and come in due Time, the Court will give Relief. 


—_— ” 


(G) Uhere an Action on the Caſe will lie for a 
Nuſance, and therein of the Jnconvenience of 
multiplying of Attions. 


T is clearly agreed, that for a common Nuſance, which is an Offence „ 

againſt the Publick. cither by doing a Thing which tends to the Annoy- e 
ance of all the King's Subjects, or by neglecting to do a Thing which the Co. Lit. 56. a. 
common Good requires, no Ad ion on the Caſe will lie; for this would Rol. Abr. 
create a Multiplicity of Actions, one Man being as well intitled to bringh= a6.” 
an Action as another; and therefore in ſuch Caſes the Remedy muſt be; un . hs ? 
by IndiQtment at the Suit of the King. Moor vis. 


4 Co. 18. 
9 Co. 113. 2 Brownl. 147. Vaugh. 341. Cro. Eliz. 664. 3 Mod. 294. Carth. 191, 451. 
Lord Raym, 486, Salk. 15. pl. 17. 


* But if by ſuch a Nuſance I ſuffer a particular Damage, as if by ſtop-* Page 61 
ping up a Highway with Logs, c. my Horſe throws me, by which I am, z 36 
wounded or hurt, an Action lies. Cro. Jac. f 


446. 
Keb. 847. 2 Jones 157. Vide the Authorities ſupra. Vide Carth. 191, 451. Salk. 18. pl. 17. 
What (hall be fuch a ſpecial Damage as will maintain the Action. 


Alſo an Action lies for continuing a Nufance, as where for etecting ag . 
Nufance 2 Die Febr. the Defendant pleaded a prior Action brought for pl. 3. 
crecting a Nuſance 20 Die Martii, and a Recovery thereupon, and aver-Carth. 488. 
red theſe to be the fame Nuſance and EreQtion ; and on Demurrer the Lord Raym. 
Plaintiff had Judgment; for though he cannot have a new Action for theà7 


10. 


1 a e es * This 

ume Erection, yet he may for the continuing the fame Nuſance“. meanswhere 
bc the Nuſance 
* is of a private Nature. 


Vos. I, F H) Uhpere 


ACTIONS on run CASE. 


(H) TOhere an Aſtion on the Cafe will lie for a 
Conſpiracy, and oppꝛeſſive Pꝛoceedings in Pio⸗ 
ſecutions and Suits at Law, 


Rol. a T ſeems agreed, that for (/) a falſe and malicious Proſecution for any 
ol. Abr, ns 3 . 
WY Crim-, whether Capital or not, by which the Party may be put in 
Several Peril of his Life, ſuffer in his Liberty, Reputation or (5) Property, an 
Caſes to this Action on the Caſe in the Nature of a Writ of Conſpiracy lies; whether 
Furpoſe, far the Proſecutor proceeded ſo far as actually to exhibit an Inditment, on 


How 
2 profecu. Which the Party was acquitted, or not, 


tion mult be | 
falſe and malicious, and without probable Cauſe of Suſpicion, vide Cro. Fliz, 70, 134. Leon, #6, 
Kelw. 81. Mo. 600+ Danv. 212. and Salk. 15. where per Holt Ch. Juſt, That this Action is nut 
to be favoured, beca uſe it deters Men from proſecuting; and therefore, if the Grand Jury find the 
Bill, the Defendant ſhall not be «bliged to ſhew a probable Caute, but it thall lie on the Plaintiff's 
Side to prove an expreſs Rancour and Malice. Yu ere, How far the modern Practice of granting: 
Copy of the Indictment upon an Acquitial, makes it neceſſary that ſuch Copy ſhould be produced, in 
order to prove it a falſe and malicious Proſecution. And vide Carth. 416. Ld. Raym. 374. 12 
Mod. 208, 211. 5 Mod. 394, 405, 408.“ (6) It has been held, that forexhibiting an Indictment, 
which only affected a Man' Property, no Ad ion lay, if the Indictment were inſuſficient, or the Bil 
found Igner ams by the Grand Jury. ide Danv. 208, 209. Several Cales put Pro and Cen. Are 
Salk. 1g. in Har gine, that in an Action on the Cale tor maiiciovſly procuring H. to be indicted to; 
exerciſing the Trade of a Badger without Licence, per gued he was put to great Expence; in which 
it was agreed, that the Indictinent was inſufficient : It was relolved by Parker Ch. Juſt. and the 
whole Coutt, upon great Conſideration, That there was no Reaſon for this Diverſity between 2 
mal cious Proſecution upon 2 grod Indiftment and upon a bad one; and that this Action will lie « 
well for Damage by Expence, as by Scandal or Imprifonment, though the Inditment be intufficicnt, 
Hil. 12 Arn. Jenes and Goin, 10 Mud. 148, 214. Cub. Cate. 1655, 
* 

* The Declaration ſhould ſtate the IndiQment, and then of Courte, it is neceſſary to produce an! 

prove the Cop) The granting the Copy, is not, noris the Inaic ment itielf any Proof of Malice, 


that muſt be proved from the Conduct, Exprefiions, Cc. of the Protecutor, 


Leon. 1879. If a Juſtice of Peace malitioſe & invide machinans J. S. de bonis, nomi- 
Co. Flite ns fame H vite deprivare, directs his Warrant to ſeveral Conſtables to 
130-8. C. apprehend J. 8. alledging, in his ſaid Warrant, that J. . was accuſed be- 
fore him for ſtealing of an Horſe ; whereupon he is arrefied, and detained 

till he enters into Bond for his Appearance; whereas he was not acculed, 

(Wa Je” nor ſole ſuch Horſe ; an Action will lie; for though the (c) Juſtice is ex- 
3 cuſed when upon a falſe Accu ation he ſends out his Warrant, yet it is 


fre Wit- Otherwiſe where he makes it out without any Accuſation at all, 
nefſcs to ap- 3 


pear and give Evidence upon an Indictment, that is but his Duty; and though his Name was in- 


dorſed upon the Indictment to give Evidence, yet this made him no Proſecutor, and 10 no Action lies 
againſt him tor a malicious Proſecution. Vent. 47. 2 Keb. 572. 


F But if he was the principal Inſtigator of the Proſecution, and acted maliciouſly, an Action wo 
lie againſt him. mean where there was not 2 reaſonable or probable Cauſe tor the Proſecution, 


Vide Rol. An Action on the Caſe lies againſt Church-wardens, for that they falſly 
err _ and fmaliciouſly, to the Intent to draw the Plaintiff within the Cenlures ot 
2 the Eccleſiaſtical Court for Adultery, preſented him there, upon a Fame 
Cate will Of living in Adultery with A. S. 

not lie for | 

an eccleſiaſtical! Scandal. Sed Qu. If it will not lie for the Expence, Trouble and Vexation, at- 
tending Defence ? 


Page 62 * If 4. was Church-warden of B. and at the End of the Year gave up bis 
h Accounts to his Succeſſor, and yet A. is falſly and maliciouſly cited by D- 


into the Eccleſiaſtical Court to render an Account, and at the Requeſt of f 
e 


"eee 3M AO. Og 


| Offences, as Extortion, Oc. in his Office; and for the better Manifeſtation p. 
ol theſe Grievances, cauſes the ſaid Petition to be printed, and to be de 57, 65, 123, 
livered to ſeveral of the Members of the faid Committee; yet no Action 283. 


ACTIONS on ruz CASE, 


he is excommunicated for not rendering up his Account, an Action lies 


againſt P. notwithitanding this Sentence was given by the Judge. Raym. 418, 


a Jones 132. 
. 1 OS S.C, adjudge 
ed; the Plaintiff declaring that the Defendant knowing the Plaintiff had before had made up his Ac- 


counts, which were approved by the Fariſh, Sc. Vide Hard. 194, 19g. 8. C. and à long Argu- 
meat 1. | 


f Qu. If the Sciens is not, ia ſuch Cale, abſolutely neceſſary to ſupport the Action? 


But it muſt be obſerved, that there is a great Difference between a falſe Salk. 14. 
and malicious Proſecution by way of Indictment, and bringing a Civil Ac- 3 Lev. 200. 
tion; for in the latter, the Plaintiff afſerts a Right, and ſhall be amerced ay peta, 

; ; 3 f 3 Leon. 138. 
pro falſe clamwre ; allo the Detendant is intitled to his Coſts ; and there- Ero. Jac, 
fore, for commencing ſuch an Action, though without ſufficient Grounds, 43x. 
no Action on the Cale lies *. * But if the 

| Party hath been held to Bail, a ſpecial Action will lie. 


But if the Plaintiff declares, that he being arreſted in Middleſex at the Sid. 42 
Suit of the Defendant, and the Defendant intending to detain him in Pri- Keb. — 
ſon, fals & malitioſe dixit to the Sheriff of Midilleſex, that the Plaintiff Mod. 4. 
owed him 500. requiring him to take Bail accordingly, per gued he was Lev. 275. 


s detained in Gaol teveral Days; this Action lies, becaute of the ſpecial Da- * S. C. 
5 mage ſultained by the Party on this falſe Affirmation f. Salk. "7 


S. C. cited, 


© antarrecd; but it is not enough to declare generally that he brought an Action againſt him ex mas» 
& lis e cane, per guad he put him to great Charge, &c, but he muſt ſhew the Grievance ſpecially : 


tur this v4. Style 379. Saund. 228, Vent. 12, 19, 86. Danv. 196. Vide 1 Salk. 15. pl. 6. 


= &e Lord R1ym. 303. 12 Mod. 273. 2 Salk. 456. 6 Mod. 262. Sand. 228. 2 Lev. 276. Hob. 
= 27. Yelv. 117. $5 Mod. 223, 2:4. 10 Mod. 145. Str. 114, 219. 12 Mod. 648, 654. 1 This 
abel the Statutes relative to Bail. See 13 Car. 2. ft. 2. c. 2. 12 Geo, 1. c. 29. 2 Geo. 4. c. 3 


- 


If a Stranger brings an Action againſt 4 in the Name of J. S. without , H. 6. 43 


uc Conſent of J. & an AQion on the Caſe lies (a) againſt him, Del. abr. 


101. S. C. 


: luca 297, 10 Mod. 219. Gilb. Caf. 214. T. Raym. so. March 47. S. P. Cro. Eliz. 629. 


Or there may be Remedy upon the 8 Eliz. c. 2. But 2, Where there are ſeveral Plaintiſfe 
don of them gives his Conſent. Cro. Eliz. 236. 2 Sid. 162, It upon an iſſue between A. and 


( 
QI ? 
E 1,4 Ctran;er, that was not returned of the Jury, caules himſelf to be ſworn in the Name of one 
$ (af * 


\ 2: returned of the Jury, and a Verdic is given tor B. 4, may have an Action upon the Cate 
güne the Stranger. March 81. Palm. 315. 


If 4. exhibits a Petition to a Committee of Parliament, appointed for Sand. 131. 


| the Examination of public Grievances, and thereia charges B. being a Doc- — and 
tor of Law, and Vicar Genera! to the Biſhop of L. with ſeveral great s 


Mod. 68. 
tzgib. 47y 


upon the Caſe lies; for this prin ing and delivering of the Caſe as aforeſaid, 78 a 
is according to the Order and Cout ie of Proceeding in Parliament. 486 117 
11 Mod. 99. 


1 Mod. 218, 2 Keb. 361, 462, 466, 689. 664, 801, 832. Lev. 240. Sid. 414. S. C. Vid. 


Godb, 40%. If a Man brings a Writ of Porgery againſt a Peer, Ic. and the Deiexdant by the Jury is 
ound not guilty, yet ſhall he not have Scanda/um Magnatum, and lay the Charge contained in the 
Writ to be a Scandal. Rol. Abr. 34. Moor 38. Heil. 55. Hob. 266. No Action lies agaiuſt a 
Witneſs for Perjury, in giving his Evidence in a Cauſe, Vide Danv. 195. | 


In Caſe, the Plaintiff declared that the Defendant malici-uſly levied a Carth. 189. 
Plaint in London, and proſecuted the Plaintiff thereon, ubi revera the Cauſe Temple v. 
of Action did ariſe in D. in Kent, out of the Juriſdiction of the Court of uns 
Linden ; after Verdict for the Plaintiff, the Court inclined that the Action gh 24, * 

F 2 would 254. 


ACTIONS on Tne CASE. 


® Page 63 would not lie; for the Plaintiff might have pleaded to the Juriſdiction, 
| " and if they had refuſed his Plea, he might have applied for a Prohi- 


Caſes B. R. bition. 


. | 2 | 
But no Reſolution, and there ſaid, that it was fit to have the Opinion of all the Judges; for that ſuch 


Action was never held to lie till North's Time. ide Vent. 669. 2 Jones 214. Hob, 205. Cm. 

ac, 667, Sid 463. Sand. 221. 4 Co. 14. No Action lies tor ſuing an Attorney in an interior 
Court ; for who knows whether he will infiſt on his Privilege, and it he does, he may plead |, 
Mod. 209, 210. per Cur”. io Mod. 41, 45, 293, 12 Mod. 4. Barnes 32, 35, 36, 302. Barnes 
4 34, 36, 290. 3 Wms. 194. ; 


* 
— 


(1) here Cafe will lie, though the Party in: 
jured has another Remedy, 


Allen 3. F one flanders my Title, whereby I am wrongfully diſturbed in my 
Poſſeſſion, though I have Remedy againſt the Treſpaſſer, yet 1 may 
have an Action againſt him that cauſed the Diſturbance. 
If a Man ſtops a Water-courle, per god his Neighbour's Ground is fur- 


Vcc rounded, he may have an Aſſize, or Action on the Cafe, at his Election. 


M.rgine. 
Leon, 247. | 
$o if he diverts tefum Curſum aque from my Watercourſe to my Mill, though I may have an Aſie 
for this, yet I may have an Aion upon the Cale, at my Election. Rel. Abr. 104. 


3 Lev. 130. If a Copyholder in Fee ſutrenders a Meſſuage to the Uſe of one for Life, 
by Pember the Remainder to another in Fee, and the Defendant (the Huſband of tie 


* Tenant for Lite) pulls down Part of the Meſſuage, Cc. he in the Remair 
Windham der may have an AQtion on the Calc againſt him. 


and Chatil- 

ton. And ge: Pembert:n and Levine, where Cite favs, That before the Statute of CHucgfter, the 
Leſſor was without Remedy for Watte done by his T'coant ; that muſt be intended according to (he 
Subject Matter of which he was ſpeaking, /criicer, hat he had no Remedy by Action of Walke 
And Pemberten ſaid, That without Doubt at this Day the Leſſor may waive his Remedy by Action ct 
Waſte, and bring an Action on the Cale *. 


* Where the Eſtate of any one in Remainder or Reverſion is injured by the Tenant in PofſeRion a 
gay other Perion, an Action on the Caje, in che Nature of an Action of Walle, may be mainta ned. 


Rol. Abr, Tf Ceſtui que uſe at Common Law had requeſted his Feoffees to make 
** "LDP Feoffment to J. S. and they had refuſed, no Action on the Caſe lay again 
33 them, but his Remedy was in Chancery only. 


If a Parſon is guilty of Dilapidations, and after takes another Benefice, 
oy Rep. by which his former becomes void, his Succeſſor may have an Action 01 
2 Vent. 2). the Caſe againſt him; though it was objected, that his proper Remedy wi 
Carth. 224. in the Spiritual Court. 
3 Lev. 268. 
13 Rm _ IONS an Action on the Caſe lay for a Legacy in Cremwe!l's Time. Raym. 24 


If J. and his Predeceſſors have uſed Time out of Mind to find a Chaps 
Rol. Abr. lain to ſing Divine Service, and to perform the Sacraments and Sacramet 


4 e if tals in the Chapel of B. within his Manor of D. for B. his Servants and Fr 


public Cha- mily 3 and he does not hind a Chaplain according to the Cuſtom, B. nuf 
pel. have an Action on the Caſe againſt him. 

Rol. Abr. 

110. Cro. Eliz. 664. Sid. 34. An Action on the Caſe lies againſt a Parſon for refuſing to gi" 
J. S. the Sacrament, becaule a Man is bound to receive upon a Penalty. Per Keb. 947. Sid. 3 
dubitatur, Againſt a Biſhop for not taking Caution of a Party excommunicated. Raym. 226. 
laſt, 623. Againſt an Ordinary for refuſing to grant Admiaiſtration. Carth. 126. 


: (K) Uher 


ar 
ce 


ACTIONS on Tue CASE. 


* (K) There Caſe will lie though the Wrong: * Page 64 
doer be puniſhable criminally, | 


T ſeems by the better Opinion of the Books, that a Perſon guilty of . 
Felony, and pardoned, or burnt in the Hand, may be pfroceeded 558%, 
againlt in a Civil AQtion at the Suit of the Party injured ; for when the Jones — 
Party is prolecuied there can be no (4) Inconvenience in aliowing the Ac- Latch 144. 
tion, 20d the Criminal Protecution ought to be no Bar to it; for why (a] But no 
191d he not anſwer in Damages to the Party whom he hath injured, as Acton can 


wil 23 be made an Example ol for the Sake of the Public, whom he hath CS _ 6 


ile 346, 


v#\ 45 


oſtended. Party 1s un- 
der Indict- 
for the fame Crime, for if that were allowed it might hinder all exemplary Puniſhment. Stile 
. | f 


In Caſe aginſt Huſband and Wiſe, the Plaintiff declared that the Wife S 275- | 
malitioſe, © affirmed herſelf to be unmarried, & frenue requifivit him to nb 
marry her; to which Affirmation he giving Credit, marricd her, being Lev. 247. 
tuen the Defendant's Wite, by which he was put to great Charge, injuredSs. C. 
in his Reputation, and greatly troubled in his Conſcience ; and the Court 2 Keb. 399. 
held, That the Ground of this Action being the Converſation and Con- anon, 
tract of the Wife, could not bind the Huſband. | _ this 

Action does 


not lie; becauſe the marrying of the ſecond Huſband is Felony, 


But where the Plaintiff declared that ſhe was a Virgin of good Name Skin. 119, 
and Fame, and ſought to for Marriage by J. S that the Defendant, pre- 
tending himſelf to be a ſingle Perſon, made Love to her, and married her 
when in Truth he was married to another Woman, Cc. whereby ſhe be- 
came of leſs Credit and loft, Oc. And the Court held that the Action 
lay.“ | © This is 4 

| Cate very 

different from the former: And Qu. If Twiſden' Reaſon for the Action not lying, is a good one? 

After a Man has been indifted, convicted and puniſhed for an Aſſault and Battery, an AQion 
will lie for Damages; but if the Proſecutor of tuch Iadictment will not engage to relinquiſh his 
Right of Action, the Court, unleſs in particular Cates, will not give @ ſevere Judgment. 


AFFID AVER 


N Afﬀidavit is an Oath in Writing, ſigned by the Patty depo- 
ſing, ſworn before, and atteſted by him who has Authority to 
adminiſter the fame. As moſt Motions and Orders of Court 

«re grounded on Affidavits, it ſeems impraQicable, and indeed unne- 
ceſſary, to inſtance in what Cafes they are to be made uſe of, or when 
d 


\ 
\ 


\ 


ri D A VI T. 


they may be ſaid to be defective, ſhort, or evaſive ; this being a Matter 


of Practice, and few Things relating thereto being thought worth report. 


ing. 


We ſhall, however, under this Head, ſet down what we find relating to 


(A) The taking and filing of Allidavits. 65. 

B) There an Affidavit is neceſſary, 65. 

(C) 2 it map be ſaid to be ſhoꝛt and defec- 
tive, 66. 


& Page 65 


Style Pract. 
Reg. 76. 


By the 16 & 
19 Car 2. 
e. 5. the 
Chancellor 
oſtheDutchy e 
of Lancaſter . 
may impow- 
er Pe ſons 
to take Affi - 
davits. 40 


10 


* (A) The Taking and Filing of Allidauits. 


Ffidavits were only to be taken by ſome judge of that Court in which 
they were to be made uſe of. but now, 

&« By the 29 Car. 2. cap. 5. the Chief Juſtice, and other the Juſtices of 
the Court of King's Bench, or any two of them, whereoi the Chief 
ſuſtice to be one for that Court; the Chief Juſtice of the Common 
Pleas, and the Reſt of the juſtices there, or two of them, whereof the 
Chief Juſtice,to be one for that Court; and the Lord "Treaſurer, Chan- 
cellor and Barons of the Exchequer, or two ot them, whereof the Loid 


+ Treaſurer, Chancellor, or Chiet Baron, to be one for that Court, may by 


Commiſſion or Commiſſions under the Seal of the ſaid reſpective Courts, 
from I ime to Lime, as Need ſhall require, impower Pettons in the ſe— 
veral Counties to take Affidavits concerning any Thing depending or 
concerning any Proceedings in the ſuid Courts, as Maſters in Chancery 
Extraordinary uſe to do; and any Judge of Aſſize, in his Circuit, 
may take Affidavits concerning any Thing depending, &c. as aforeſaid; 
which Affidavits ſhail be filed in the ſeveral Offices of the ſaid Courts, 
and be made uſe of as other Affidavits taken in the faid Courts: And all 
Perſons forſwearing thewſelves in ſuch Affidavits ſhall incur the lame 
Penalties as if they had been taken in open Court; the Perſons taking 
ſuch Affidavits ſhall receive only 16. for ſo doing, beſides the King's 
Duty, which Duty ſhall be paid to the proper Officers in the ſaid Courts, 
before ſuch Affidavit be there filed or made uſe of.” 

If Afidavits taken before Commiſlioners in the Country, according to the 


above Statute, be expreſſed to be in a Cauſe depending between A. and 


B. and there is no ſuch Cauſe in Court, they cannot be read, becauſe the 

Commiſſioners have no Authority to take them, and there can be no Perjury; 

otherwiſe if there be a Cauſe in Court, and this concerns ſome collateral 
* This muſt Viatter *. , 


mean where 


the Title of a Cauſe is miſ aken; for many Affidavits are made, properly intitled, before Suits are in- 
ſtituted. But ſee Letter C. p. 66. a Note, 


ide the ſe- 
verai Heads, 
Sce 5 eO. 2. 


c.27.where- Offence not committed in the Face of the Court, for a new Trial, relating 


(B) Where an Affidavit is neceſſary, 


H E Law and Practice of the Courts require, that on all Motions for 
an Information, Attachment, Complaint againſt any Officer for an 
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| 1 
AF PID ANI. 
to the ſerving and returning of Writs of Proceſſes, &ec. Oath. ar Aſfidavitby the aboye 
be made of what is affirmed, that the Judges may be fatisfied, as well of the — * 
Truth thereof, as of the Reaſonableneſs of granting Relief when made out. Hen —— 
Alſo by Acts of Parliament Aſfidavits are made neceſſary, as Ann. cap. 16. both which 
24d. 11. enacts,“ | hat no dilatory Plea ſhall be received unleſs on Oath, Acts are 
and probable Cauſe ſhewn to the Court; by the 12 Geo. 2. cap. 29. made perpe- 
« Affidavit muſt be made of the Cauſe of Action, and that the Sum cou by 21 
« amounts to 107. otherwiſe the Defendant is not to be held to ſpecial Bail.” os 
If a Perſon exhibits a Bill for the Diſcovery of a Deed, and prays Relief Chan Ca, 
thereupon, he muſt annex an Affidavit to his Bill, that he has not fuch 11, 31. 
Deed in his Poſſeſſion, or that it is not in his Power to come at it; for Vern. 89. 
otherwiſe he takes away the Juriſdiction of the Comman Law Courts, with- 2 7 
out ſhewing any probable Cauſe why he ſhould ſue in Equity. dan, Hep, 
b Hiſt, 
Ch. 51. Eq. Abr. 13. 2 Eq. Abr. 13. 2 Freem. 71. 2 Will. Rep. 541. or eee 


But if he ſeeks Diſcovery of the Deed only, or that it may be pro- Vern. 180. 
duced at a Trial at Law, he need not annex ſuch Affidavit to his Bill; for 247. 
it is not to be preſumed that in either of theſe Caſes he would do fo abſurd * Page 66 
2 Thing, as exhibit a Bill, if he had the Deed in his Poſſeſſion. 

Alfo, if he fers forth the whole Circumſtances of his Caſe, and prays ge- Abr. in K 
neral Relief, the Prayer of Relief ſhall be applied to the Diſcovery; "IS "OY 


only. Preced. in 
Eq. 536. Gilb. Bin. Ch. 52. 


In Interpleading Bills, the Party who prefers it muſt make àſſidavit that 
he does not collude with either of the other Parties. | 
He who moves for a Ne Exeat Regnum againſt another, muſt make Affi- 
davit of the Loſs he is like to ſuſtain by the Farty's going out of the King- 
dom, and that thereby the Debt may be loſt, and that the Farty is actually 
going out of the Kingdom, Preced in 
A Peereſs by her Anſwer owned that ſhe had ſeveral Deeds in her Power, £4.93 Duke 
but did not ſet them forth; and on Motion the was ordered to produce Hamilton 
them on Oath, but that Order was changed, and ſhe to produce them on 8 
3 8 r ard; 
Honour only, being in Supplement to her Anſwer, which was on Honour. but L. 
Whether an 
Order that a Peer or Peereſs ſhould produce Writings on Affidavit, or be examined on Oath, as to 
wy Thing in his Anſwer, is not good. | 


— 


_{C) here it map be ſaid to be ſhozt and defec- 


tive. 


N Affidavit muſt ſet forth the Matter poſitively, and all material 
Circumſtances attending it, that the Court may judge wheiher the 
Deponent's Concluſions be jutt or not. 

And therefore, on Motion to put off a Trial for want of a materalp, 
Witneſs, it muſt appear that ſufficient hndeavours were made uſe of to have Comb, 422. 
him at the Time appointed, and that he cannot poſſibly be pretent, though 
he may on further Time given. 

Upon a Rule to ſhew Cauſe, the Plaintiff offered ſeveral new Afidavits,, cu 461. 
ard this Diverſity was taken, vis. where they contain new Matter, and pl. 1. : 
where they tend only to confirm what was alledged and fworn when the Rule 
was made; in the latter Caſe they may be read, not in the former. 


If 


A-F-F.1-D-AY:$-T;-- - 


Comb If there be Affidavit againſt Aſſidavit, the proper Method is to have it 

But 4 tried by an Iſſue at Law. | 

Matter diſ- . | 

cretionary in the Court, Vide 3 Mod. 108. 2 Will. Rep. 406. where an Action on the Caſe was 

brought for ſcandalous Matter inſerted in an Affidavit; that the Party is to put nothing in the Aida. 

vit but what is material to the Point, and therefore not to ſet ſorth the Merits of his Cauſe on Mo- 

tion. Stile Prac. Reg. 19. where the Affidavit of one who ſtood in the Pillory was read. 2 Salk, 

461. But for this vide Tit Evidence, Affidavits to ſupport Motions for Informations mult not be in- 

titled at all, but thoſe of the Defendant on ſewing Cauſe may be intitied, becauſe then there is a 
3 Proceeding between the Parties in Court Stra. 704. Anjzir. 313. What Affidavits ſufficient to 
hold to Bail, ſee 4 Stra. 1157, 1219, 126, 1270. 2 Barnard, K. B. 256, 284. Hardw. 114, 131, 
Andr. 71. ſuch Afidavits allowed. 2 Stra. 120g. Barnard, K. B. 111. 


It is of great Conſequence to Attornies, to take Care that their Affidavits are not too long, 
They ſhould only contain a fair, conciſe, plain State of the Facts.———Long Athdavits, containing a 
Variety of Matter foreign to the Queſtion, cannot be duly attended to in the Hurry of Buſineſs, they 
give Offence to the Court, as putting the Parties to unneceſſary Expences, obſcuring the Matter, and 
taking up the Time of the Court, improperly ; and the Attorney is ſometimes compelled to pay the 


Coſts himſelf, | F 


*AGREEMENTS. 


Page 67 
(a) An A- N (a) Agreement is the Conſent of two or more Perſons concurring, 
3 the one in parting with, and the other in receiving ſome Pro— 


aperegatio | perty, Right or Benefit; the Notion of contracting or entring 
mentiumin into Agreements aroſe from the Increale of Commerce, and the Ne- 
re aligue ceſſity Men were under of Bartering their Superfluities for Things of 
7; real Uſe, and which lay out of tne Way of their acquiring; that Men 
e, ſhould execute their Agreements and perform their Promiſes, though mod 
Plowd. 17. a. 8 3 ; , Zu made 
Though a Without Writing or Conſideration, is enjoined by the Law of Nature, but 
Contract in Civil Societies, and in ours in particular, Circumſtances are required 
— which protect the Weak, and thoſe who are under the Power of others; 
— alſo Proviſion is made againſt Fraud and Circumvention, and that no Man 
required by ſhould be injured in his Property by the Turn of an unwary Expreſſion. 
Law, may | 
properly be called an Agreement, yet in the more common Acceptation of the Word, Articles, Mi- 


nutes and Eſcrow, &c. containing ſomething preparatory to a more folema and formal Execution, 
ale called Agreements, 


- 


Under this Head we will conſider, 


(A) TUho are capable of contracting and binding 
themſelves o2 others by their Agreements. 67. 
(B) Ok Agreements which are good in Law, and 
will be decreed in Specie in Equitp ; And herein, 69. 


1. Of unreaſonable Agreements, and ſuch as may be ſaid 
to be obtained by Fraud or Circumvention. 69. 
2. Of 
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AGREEMEN T S. 


2. Of voluntary Agreements. 70. 


3. Of the Manner in which they are to be performed. 71. 


C) Df Parol Agreements, or fuch as may be 
; {aid 1 within the Statute ot Frauds and 


Perjuries. 72. 


W 


— 


— 


(A) CUho are capable of contracting and binding 
_ themſeives oz others by their Agreements, 


A Perſon Non Compos is not capable of entring into any Agreement, for But for this 


an Agreement is an AQ of the Underſtanding which ſuch Perſons videHead of 
are incapable of, and therefore are to be under the Cate of their Curators 2 


or Guardians, by a Commiſſion from the Publick. Vide alto 
Head of In- 
fancy and 
Age · 

with then 


Alſo an Infant for the ſame Reaſon is incapable of contracting t. 


1 If Infants make beneficial Cogtta ge the Law will compel the Parties contraQti 
to perſorm thoſe Contracts, or give an adequate Satis/action in Damages. 


A Wife during the Intermarriage is (a) incapable of entring into any“ Page 68 


Agreement in Pais, being under the Power of her Huſband. Vide Tit. 
Baron and 


Feme. 
(a) But it is ſaid, That if a Feme Covert, by Agreement made with her Huſband, is to ſurrender 2 
Copyhold or levy a Fine, though the Huſband die before it be done, Equity will compel her to per- 
form the Agreement. 2 Vern. 61. pl. 52. Iq. Caf. Abr. 25. pl. 6. Upon looking into the Regiſter's 
Book it appeared, that the Court made no Decree in it; but it was by Conſent referred to Mr. Ser- 
jeant Raw/inſon for bis Arbitration. Eq. Cal. Abr. 62. pl. 2. fer Cur'. 


The Anceſtor ſeiſed in Fee may by his Agreement bind his Heir; there- 2Vern. 215, 
fore if A. agrees to fell Lands, and receives Part of the Purchaſe Money, 
but dies before a Conveyance is executed, and a Bill is brought againſt the 
Heir, he will be decreed to (C/ convey, and the Money ſhall go to the 
Executor, eſpecially if there are more Debts due than the Teltator's Per- ( But if 


ſonal Eſtate is ſufficient to pay. a dis 
; 100l, af- 
ſunies to make a Leaſe for 21 Years, and dies, his Heir is not compellable in a Court of Equity to 


make the Leale, for this is agaialt the Common Law, Yuere. Eq. Cal. Abr. 265. pl. 4. 


So if a Father conveys to a younger Son by a defective Conveyance, and 7%. 2 
dies, the Heir at Law in two Cafes ſhall be compelled to make it good. of voluntary 
1. Where there is a (c) Covenant for further Aſſurance, binding the Heir, Agreements. 


becauſe the Heir is bound by the Covenant. 2. Where there is a Proviſion 00 2 


made by the Father in his Life- time for the Heir, or he hath ſuch a Provi- 8 
fion by Deſcent from the Father. was to ſettle 
ion by Deſcent from the Father was to ſettle 
| 800 |. per 

Arnum as a Jointure, in Conſideration of a Marriage Portion; J. S. was intruſted with the draw= 
ing of the Settlement, which was never read by the Wife; the Jointure ſettled was but 400 l. per 
Annum, of which the Huſband took Notice, and talked of making it up fo much, but dying before it 
was done, his Heir was decreed to make it up, although there was no Covenant by which he bound 
kis Heir to make it up ſo much. Vera. 16. 


It 


AGREE M ENT S. 

F | If Tenant in Tail agrees to convey, or bargains and ſells the Lands for 
2 valuable Conſideration, without Fine or Recovery, and dies before the Fine 
z7z, or Recovery be levied or ſuffered, the Iſſue is not (a) bound either in Lay 
Lev. 239. Or Equity, for Equity cannot ſet aſide the Statute de ; which foys, 
2 Vent. 350. That woluntas donatoris obſervetur ; nor can the Court fet up a new 

(ee) Sotho" Manner of Conveyancing, and thereby ſuperſedes Fines ard Recoveries 
| 1 for thereby the King would loſe the Perquilites by Fines, on ile Writs of 


gxinſt the Entry and Fines for Alienation, 


enant in h 
Tail to levy a Fine and ſuffer a Recovery, and he dies in Contempt and in F, n for not executing 
of it, yet the Iſſue ſhall not be bound. Jide Eq. Abr. 25. pl. 4. 265, vl. % 2 V1, 306, 


5 


Chan. Ca. A. ſeiſed of Lands in Tail, agrees with B. tüte bis Heirs ſhell 
e enjoy the intailed Lands, if A. and his Heirs may enjoy his Fee-huuple 
Lands; this Agreement is executed accordingly, ard E. had a Decree 
againſt 4 to levy a Fine and ſettle it, purſuant to the Agreement; but 4. 
died without doing it, though it was decreed that A hin ſelf was bound by 
| this Agreement to convey, yet ſince he died before he executed the Fine, 
his Iſſue was not bound by the Agreement; but if the Iſſue in Jail had ap- 
proved of his Anceſtor's Agreement, as he did in this Cate by entriag on 
the Land of B. then it becomes his own Agreement, and conſequently in 

(B) So if the Equity he ſhall be (5) obliged to perform it. 


Hue in Tail 

had recovered Part of the Purchaſe Money in his Father's Life-time, or after his Death, or if he 

* N in the Deed with the Father, or covenanted for further Aſſurance, Cc. Chan. Ca, 171, 
v. 238. 


If there be Tenant in Tail in Equity as of a Truſt, or under an equita- 

ble Agreement, and he for valuable Conſideration bargains and ſells the 

Chan. Ca. Land without Fine or Recovery, this ſhall bind his Iſſue, becauſe the 
* Ca. Statute de donis doth not extend to it, being an Intail in Equity and a Crea- 
64. ture of the Court, . 
2 Vent. 350. | 3 
Vern. 13. pl. 8, 440. pl. 412. 2 Vern. 133, 583. pl. $25, 502. pl. 625. | J 


Page 6) * As Tenant in Tail is reſtrained from alienating the Eſtate without Fine 
Bro. Con- or Recovery, fo he is from charging of it, or diſpoſing of the laſting Im- 
rat 26. provements after his Death; therefore if Tenant in Lail ſells the Fees bi 
4 nd. growing on the Inheritance, the Vendee muſt fever them during the Life W 
(e) Qs. Of Tenant in Tail, for if he dies beſore they are cut down, his Iſſue ſha!! 
Whether he have them as Part of the Inheritance, and the Vendee, tho' (c) obliged to 
may not pay the whole Sum contracted for, yet ſhall not be allowed to cut down 
ey _ one Tree after the Death of Tenant in Tail ; for as the Tenant in Tail 
T l has Power over the Inheritance but during his oven Life, ſo he cannat de- 
Ov. If an legate that Power to another but for the ſame Time; and conſequcnily, 
Action for whatever remains Part of the Inheritance at the Death of Tenant in Tail, 
Money had at which Time his Power over it ceaſes, muſt neceſlarily go to the Heir, 


and receiv- A 
ds ace 8D whom the Inheritance belongs, 


lie againſt 
the Repre- 
lentative ? 


(B) Df 


AGREEMENT S. 


8) Of Agreements which are good in Law, 
* will be decreed in Specie in Equity: 
And herein, : 


1. Of unreaſonable Agreements, and ſuch as may be ſaid to be ob- 
tained by Fraud or Circumvention. 


N many Caſes the Party injured by Breach of an Agreement, may have 
] a — either by Action at (5) — Law, or by Recourſe to a(?) 4 —_ 
Court of Equity ; but here a general Rule muſt be obſerved, that where- — fa: 
ever the Matter of the Bill is merely in Damages, there the Remedy is at Covenant. 
Law, becauſe the Damages cannot be aſcertained by the Conſcience of the Yide Abr. 


Chancellor, and therefore mult be ſettled by a Jury. Eq. 16. 


But if there be Matter of Fraud mixt with the Damages, as if A. ſues B. og Rep. 
on « Covenant at Law for Damages, and B. files a Bill for an Injunction Ar. Eq. 17. 
upon this equitable Suggeſtion, That the Covenant was obtained by Fraud, 
it A. files his Croſs-Bill for Relief upon that Covenant, the Court will te- 
tain it, becauſe the Validity of the Covenant is difputed in that Court, and 
on a Head properly cognizable there; and therefore, if the Validity of the 
Decd be eſtabliſhed, the Court will direct an Hue for the Quantum of the 
Damages. | 

80 Shins the Agreement is to do ſomething in Specie, as to convey Chan. Ca. 
Lands, execute a Deed, £fc. there it will be proper to apply to a Court 4 , % 
of Equity for a ſpecific Execution, to which the Party is intitled, if the ment in Na- 
Agreement be good and ſufficiently proved, when otherwiſe he could only ture of a 
recover Damages at Law. Wager de- 

creed in 
Specie. 

The Plaintiff aſſigned ſome Shares of the Exciſe to the Defendant, who vern. 189. 
thereupon covenanted to ſave him harmleſs, and to ſtand in his Place touch- pl. 190. 
ing all Payments to the King; the Plaintiff being ſued by the King, Lord Rane- 
brought his Bill to have the Agreement performed in Sec, ard although — ver . 
it was inſiſted that the Plaintiff might recover Damages at Law, and that, Cas. Ca. 
this was not a Covenant for any Thing certain; and by thts Newns a Male x46, S. C. 
ter in Chancery was to tax Damages inſtead of a Jury ; vet it v.44 reed, 
that the r ho, ſhould perform his Covenants ; an 1: was died to 
a Maſter, that, 2soften as any Breach ſhould happen, be ſhould! - report it 
ſpccially ; that the Court, if Occaſion ſhould be, might direct a tial in a 
Yuantum Damnificat”. 

So if a Jointreſs brings her Bill to have an Account of the real and ah. Eq. 18. 
perſonal Eſtate of her late Huſband, and to have Satisfaction thereout tor pl. +, 

a Detect of Value of her Jointure Lands, which he had covenanted to 

be and to continue of ſuch Value; and the Defendant infifts, that thig iz 

a Covenant which ſounds only in Damages, and properly determinable at 

* Law ; though it be admitted that a Court of Equiiy cannot regat++{ 7% Page 70 
aſſeſs Damages; yet in this Caſe, a Maſter in Chancery may prop 75 
quite into the Value and Defe& of the Lands, and report it to the Crv:t, 

winch may decree ſuch Defect to be made good, or fend it to be wit «f 

Law, upon a Quantum Damniſicab. Ss 

The Condition of a Bond was to ſettle certain Lands in ſuch a Muynor, hr. Eg. 16. 
by ſuch a Day; and the Obligor died before the Day; ſo that the Bond Fl. 8. 
was faved at Law, yet the Court decreed a ſpecific Execution, 


But 


— 
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Abr. Eg. 17. But here it muſt be obſerved, that Agreements, out of which an Equity 
can be raiſed for a Decree in Specie, ought to be obtained with all ima— 
ginable Fairneſs, and without any Mixture tending to Surprize or Circum— 
vention; and that they be not unreaſonable in themſelves. 

2 Chan. Ca. As where by a Marriage Agreement the Son's intended Wife was to 

17. have more than would have been left for the Father (though indebted), 
his Wife and two Daughters unpreterred, the Court would not decree it; 


principally, by Reaſon of the Extremity of it, but left the Party to his Re- 


medy at Law. 5 : 
Vern. 22). 90 where Y. articled for the Purchafe of B.'s Eſtate, pretending he 
pl. 226, bought it for one whom B. was willing to oblige, and thereby got it ſome- 
what cheaper when in "Truth he bought it for another, Equity would not 
decree an Execution of this Agreement. 
Bromley and So where A. on a Marriage of his Daughter to B. covenanted that g. 
Jcfferies, ſhould have his Lands at his Death cheaper than any other Perſon, and he 
lived twenty Years after, and deviſed to B. 1000/1, and to his Daughter, 
B.'s Wife, 500. and he deviſed the Lands to his Grandſon; the Cou:t 
refuſed to decree an Execution of the Agreement, becauſe of the Uncet— 
tainty of it; and it not being mutual; B. not being bound to take it at 
any Price. 
2 Vern. 632. An Agreement for a Purchaſe being obtained by an Attorney from an 
Green and old Woman of ninety, and ſeveral ſuſpicious Circumſtances appearing, 
Wood. the Court would neither decree it to be carried into Execution againſt the 
Heir at Law, nor to be delivered up upon a Croſs Bill exhibited for that 
Purpoſe ; but left the Parties to their Remedics at Law, 
But as thele Caſes, and all others on this Head, depend ſo much upon 
Claes be (£/ Circumſtances, and are to ſtand or tall according to the Degrees of 
83 Fraud and Circumvention attending them, and proved in the Cauſe, or by 
obtained What appears unreaſonable on the Face of them; 1 ſhall only obſerve, that 
from Heirs a Court of Equity will much eaſier be prevailed on to diſmiſs a Bill which 
at Law, in prays a ſpecific Execution of an unreaſonable Agreement, than ſet aſide an 
the Lie” x Agreement, though not ſtrictly fair, on a Bill for that Purpote ; for this 
Anceſtors. deprives the Party of what he had a Right to by Law; and that where 
2 Chan. Ca. ſuch Agreements are ſet afide, it muſt be on refunding what was bona fide 


136. paid, making Allowances for Improvements, &c. 
Vern. 271. 


2 Vern. 15,27. Where, in the Year 1720, Land was fold at forty Years Purchaſe, Rep. in Eqn, 
155. Where a Bill was brought for a ſpecific Execution of an Agreement, after a great Length of 
Time. 2 Vern 127. Where the Party was impoſed upon, and Knew nothing of the Value ol the 
Lands, but what he had heard from the Purchaſer. Preced. in Chan, 338. Where Lands ate {old 
too dear, and the Seller who ſeeks a ſpecific Performance, cannot ſtrictiy execute his Part of the X- 
greement, Preced. in Chan. 373. 2 Vern. 394, 558. | 


2. Of voluntary Agreements, 


6 Co. 18. b. As Men have a Right to their Acquiſitions, ſo may they diſpoſe of them 
at their Pleaſure, and without valuable Conſideration ; but it a Man pro— 
miſes to convey Lands, or to give Goods, without valuable Confideration, 
or without delivering Poſſeſſion of them, this alters no Property, nor has 


the Party any Remedy in Law or Equity, being Nudum pactum unde non 
As toNu-oritur actio “. | 

dum pactum, 

ſee an excellent Account thereof, with Obſervations by Mr. J. (afterwards Ch. J) Vilnet, in 3 
Burr, 1670. Plan and Refe v. Van Micrep. and Hephins, 


Page 71 But if it be done by Deed duly executed, under Seal, this is good in 
Yelv. 196. Law, though there be no Conſideration, or no Delivery of Poſſeſſion; be- 


Cro. Jac. | cauſe 
270. Brownl. 111. 6 Co. 18. b. Chan. Rep. 173, 
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cauſe a Man is eſtopped to deny his own Deed, or affirm any Thing con- 
trary to the manileſt Solemmity of Contracting. a 
Alſo in Equity voluatary Conyeyances are good againſt the Parties, and Vera, 100, 
EE ; nor will the Court interpole in Behalf of one Volun- 464. 
| feer agaialt another; but if they affect Creduors, Purchaſers, or younger 
Children, the Court wil! ter them afide. Tg PER __ 
if there be a deteCQtive Conveyance, without an equitable Conſideration, 2 Vent.36s. 
a Court of Equity will ot oblige the Party to make it good, though there 2 Vern. 40. 
bea Covenant Tor further ATſuranees; as if a Man makes a Feoffinent to a* ern. 435. 
Stranger, without Livery, the Feoffor, or Heir, ſhall not be obliged to 
nk zood that Feoffinent, but it ſhall be conſtrued in Equity to be an 
Tikate at Will, as it is at Law. | N 
an Annuity is granted by one to his Houſe-keeper, with a Bond for Abr. Eg. 23. 
Payment of it, and the Bond is loſt, Equity will decree Payment of the | 
Annuity ; for Service is a Conſideration, and no Turpis contractus ſhall be 
preſumed, unleſs proved. p 


3. Of the Manner in which they are to be performed. 


If an Agreement be to quit the Poſſeſſion of Lands, the Court will not Vern. 121. 
decree a Conveyance of the Lands theinſelves; but if the Agreement was How Agree» 
to convey the Lands, it is ſaid that the Court would have decreed the went. and 

n : - Promiſes 
Agreement, though the Party was not apprized what Eſtate he had in the are to be 


Lands. executed at 
p Law, vide Heads of Ant and Covenant. 


If one is bound to transfer 300 J. Faſt- India Steck before ſuch a Time, 2 Vern. 394. 
which he neglects to do, and the Stock is much riten, he ſhall be obliged 10e 1 
to transfer the hack in Specie, and account for all Dividends from the Tine —— 
that it ought to have been transferred. 

If a Creditor agrees with his Debtor to take leſs than his Debt, fo that Vern. 210. 
it be paid prectiely at ſuch a Day, and the Debtor fails of Payment, he Chan. Ca. 
cannot be relieved, for Curus eff dare ejus eft diſponere. . 5 

[t Money be lent on a Mortgage, at 5 per Cent, and the Mortgagor , yern. 134. 
covenants to pav 6 per Cent. it he made Default for the Space of ſixty 
Days atter the Time of Payment; if he makes Default, the Court will 
not relieve, this being the Agreement of the Parties “. ins 


| | when 6 per 
Cent. was legal Intereſt, —The Caſe holds good now as-to any Intereſt not exceeding 5 per Cent. 


If a Leffee for a long Term of Years covenants to lay out 200 J. uponVern. 316. 
the Premiſſes within the firſt ren Years, and lays out but 30 J. and after the 
Expiration of thirty Years of the Leaſe, the Leſſor brings an Action of 
Covenant, and recovers 1501 Damages, Equity will neither relieve againſt 
the Damage, nor decree the Money to be now laid out in Improvements ; 
for though the Damages ſeem exceſſive, yet the Jury were proper Judges; 
ani] to decree it to be laid out now the Leaſe is almoſt expired, is not pro- 
per; for it is probable the Leſſee would not he fo careful in laying it out in 
laſting Improvements, as-he would have been if laid out at firſt, 
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Page 72* (C) Df Parol Agreements, oz ſuch as map he 
910 to be within the Statute of Yrauds and 


Perjuries. 
Co. Lit. 48. II Common Law required no other Solemnity in paſſing Lands or 
Spelm, Tenements, but that of Livery and Seifin, which being a Tranflation 


Olof. 510. of the Feud coram paribus curtis, and teſtified by them, was held an Ag 
9 Co. 137. of ſufticient Notoriety to direct the Lord of whom to demand his Services, 
. and Strangers againſt whom to commence their Actions ; hut now 

By the 29 Car, 2. c. 3. ſedt. 1. it is enacted, That all Leales, Eſtates, 
« Intereſts of Freeholds, or Terms of Years, or any uncertain Intercit 91, 
„jn, or out of any Meſſuages, Manors, Lands, 'Tenements or Heredita- 
* mens, mide or created by Livery and Seiſin only, or by Parol, and 
not put in Writing, and ſigned by the Parties fo making or creating the 
« fame, or their Agents thereunto lawiully authorized by Writing, all 
« have the Force and Effect of Leaſes or Eſtates at Will only, and tholl 
„ not, either in Law or Equity, be deemed or taken to have any otl.ec 
or greater Force or Effect; any Conſideration for making any ſuch 
« Parol Leaſes or Eſtates, or any former Uſage to the contrary notwith- 
« ſtanding. 

Except Leaſes not exceeding the Term of three Years from the mak- 
ing thereof, whereupon the Rent reſeryed to the Landlord, during ſuch 
Term, ſhall amount unto two third Pats, at the leatt, of the tull im- 
« proved Value of the Thing denniſed.“ 

Alfo it is enacted, © That no Leaſes, Eſtates or Intereſts, either of Free- 
“ hold or Terms ct Years, or any uncertain Intereſt, not being Copy hald 
or cuſtomary Intereſt, of, in, to or out of any Mefſaages, Manurs, Lande, 
% Tenements or Hereditaments, ſhall be ailigned, granted or lurrende:cd, 
* unleſs it be by Dced or Note in Writing, ſigned by the Party ſo aſfigu- 
ing. granting or lurrendering the ſane, or their Agents thereunto la- 
« fully authorized by Writing, or by AQ or Operation of Law.“ 

And it is further enacted, That no Action ſhall be brought whereby 
** to charge any Exzcutor or Adiinitiator, upon any ſpecial Promiſe to 
* anfr:er Damages out of bis owa Pilate, or wherely to charge the De- 

ſendant upon any ipecial Promi to ont ver for the Vebt, Default or Miſ- 
** carriages of another Perſun ; or to chevy any Perſon upon any Agree» 
% ment made upon Conſideration of NMlarnage, or uon any Contract or 
Sale of Lande, Tenements or IIered'ita mente, or any Icreſt in or 
concerning them ; or upon any Agreeinent that is not to be performed 
within the Space of one Year — the making thereof, unleſs the 
Agreement upon which ſuch Action ſhall be brought, or ſuch Aue. 
„ randum or Note thereof, thall be in Writing, ſigned by the Party to 
** be charged therewith, or ſome other Perſon by him thereunto lawtully 
« authoriſed,” | 
Par. 7. it is enacted, That all Declarations of Creations of Truſts, or 
*« Confidences of any Lands, Tenements or Hereditaments, ſhall be mani- 
* feſted and proved by ſome Writing ſigned by the Party who is by Law 
enabled to declare ſuch Truft.” 
Provided that where any Conveyance ſhall be made of any Lands or 
% Tenements, by which a Truſt or Confidence ſhall or may ariſe, or reſult 
« by the Implication or Conſtruction of Law, or be transferred or extin- 
„ guiſhed by an Act or Operation of Law, then, and in every ſuch Caſe, 
* ſuch Truſt or Confidence ſhall be of the like Force and Effect as the 
« ſame would have been ii this Statute had not been made.” 


* 
- 
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„ Pay. 17. it is enacted, That no Contract for the Sale of any Goods, Page 73 
« Wares and Merchandizes for the Price of ten Pounds Sterling, or up- 
« wards, ſhall be allowed to be gocd, except the Buyer ſhall accept Part of 
the Coods fo fold, and actually reccive the ſame, or give 3 in 
« Farneſt to bind-the Bargain, or in Part of Payment; or that ſome Note 
« or Mcmorandu:n in Writing of the ſaid Bargain be made and Zaed by 
che Parties to be charged, or their Agents thereunto lawfully avrhorized.” 
In the Conſtruction of this Statute, the following Points have been re- 
ved 2 
| That if there be a Patrol Agreement for the Purchaſe of Lands, end a abr, ny 19. 
IL brovchi for a ſpecific Execution thereof, and the Subſtance? of the pl. 3 
Aoroemcnt for forth in the Bill, and confeſſed by the Deſendant 2 Af er, Oilv. Eq. 
lat in ſuch Caſe the Court will decree a ſpecific Execution, ec therep 
' 21 Danger of Periury, which was the principal Thing the Statur tatende yg 3 
ed to bicvent. ] Vern. 181, 
189. 2 Vern. 238, 373. Cild. F:'?, Chan. 237, 438. 
Alſo a Parol Agreement which is intended to be reduced in Writing, but Abr. Eg. 19. 
prevented by Fraud, way be decreed in Equity; as if upon a Marriage-pl. 4. 20. 
treaty luſtructions are given by the Huſband to draw a Settlement, and pl. 8. 


Ur kim privately countermanded, and afterwards he draws in te Woman < = Ch. 
by Perſuations and Ailutances of ſuch Settlement to marry him, Will. Rep. 
618. Caf. 


180. Stra. 236, Gilb, Hiſt, Ch. 244. Eg. Abr. 19. pl. 4. 


do where a Parol Agreement was concerning the Lending of Money on Abr. Eq. 20. 
Mortgage, end the Conveyance propoſed vs an abſolute Deed ſtom the 
lertgagor, and a Deed of Defeatance from the Morgagee, and aſter the 
Morgagee had gat the Deed of Conveyance, he refuſed to execute the De- 

tKealance, yet it was decreed agiint him on the Pont of Fraud. 

So, where the Deſcendant on a Treaty of Marriage for his Daughter with Abr. 4. 20. 
the Plaintilt, Fned a VV ritng comprizing the Terms of the Agreement, Vera. 373. 
and afterwards deſigning to elude the Force thereof, and get looſe fiom hiss. C. 
Agreement, ordered his vu; ter to put on a good Humour and get the 
Paintuf to deliver tp that Veriting, and then marry him, which the ac- 
cordiagly did, and the D-icndant fivod by at a Corner of the Street to ſee 
them to go by to be married ; and the Plaintiff was relieved on the Point of 
Fraud. 7 

On a Dill exhibited for a Marriage Portion, the chief Evidence to ſup-: Vern.322. 
port it was a Letter proved to have been written by the Father's DireCtion, Where 2 


— — 


wherein it was faid he wou -o07. Portion with his Daughter, and [tter_trom 
hat he w Terward he Marti and ſented . the Father, 
that he was afteryzarcs prii.y to the Marriage, and conſented to it, and the 


8 4 rom ling 3 
Poiuoa was decreed the Huſband, | EE 


a Marnage 
had in Purſuance thereof, has been held ſufficient, vide 2 Vent. 361. 2 Vern. 119, 100 Fs. 
in C777. Where an Uncle mr his Letter promiſed his Niece oo Portion; but in the ſame 
Letter diiluaded her from marrying the Perſon; and my Lord Chancellor would not decree the Pay- 
ment, but leit the Party to his Aion at Law, 2 Vern. 202. 


But where on a Marriage-Treaty the Lady's Father propoſed to give Abr. Eg. 21. 
4500 J. Portion, and the Huſband was to ſettle 4 or 500 J. per Ann. for $2wdes and 
a Jointure ; the Father and intended Hulband went to Mr. Minſbul's built, 
Chambers, who hearing the Propoſals on both Sides took down Minutes 
or Heads thereof in Writing, and the fame Day gave them to his Clerk to 
draw a Settlement according to the Terms of the Agreement ; the next 
Day the Father fell ſick ſuddenly, and died in two Hours after, and the 
next Morning the Marriage was conſummated ;z and on a Bill brought to 
have a fpecitic Performance of the Agreement, my Lord Chancellor de- 


creed it to be within the Statute of Frauds, and faid_he krew no Call . 


where 
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himſelf, ſhould bind 


Page 74 eee that tho e preparatory ads 
nat have received ſeveral Alterations or Additions, or the Agreement 
might have entirely broke off upon ſome further Enquiry of the Partys 
Circumitances ; and this Decree was thought -very juſt by the Bar, who all 
agreed with my Lord Chancellor, that if the Marriage had been on the 
Foot of this Writing, and the Father had been privy and conſenting to it, 
that he ſhould afterwards have been oblized to execute his Part thereof, 

26 Jan. 1724. On the Marriage of the Plaintiff with the De:endant's Daughter, the 

On Plea and Defendant promiſed to give her 450 J. Portion, and accordingly paid the 

Demurrer, plaintiff 2001. in Part, but took a Bond from him for it till a luitabie Set- 

1 tlement ſhould be made, and the Delendant himſelf gave particular Direc. 

Sanſum and tions concerning the Settlement, which was drawn accordingly and engroſ- 

Butter. fed ; but before it was executed the Plaintiff's Wife died, and the Bill waz 

| brought to have the 2007. Bond delivered up, and the remaining 2501. 
paid; the Defendant pleaded the Statute of Frauds and Perjuries, the Agtee- 
ment not being reduced into Writing and figned by the Parties ; and by 
Way of Anſwer denied that the 200/. was paid in Part of the Fortion, but 
ſaid it was lent the Plaintiff, and the Bond given for it; and the Plea was 
allowed; for if the Marriage ſhould be looked upon as an Execution of 
the Agreement on the one Side, ſo as to take it out of the Statute, it would 
intirely evade it ; for all Promiſes of this Kind ſuppoſe a Marriage either 
already had or to be had. 

Thereare ſeveral Caſes in which it has been held, that a Parol Agreement 
in Part executed ſhall be performed in the Whole ; but as thoſe Caſes are 
not exactly ſtated or well reported, it will be ſufficient to mention what 
ſeems to be the Senſe of thein, and what with any Juſtneſs can be collected 

Vern, 151, from them, That if an Agreement be r12de concernin Lands, though not 


189. hom 1t Xa the 

. Oney, L« compel a ſpecihc Performance of the ole Agree- 
I 4 5 . . 

3 ment; becaule this is out 0 the Stan 8 u 9 i ned to de eat luc 


220, 472. Agreements on! reof.-was carried into Execution, and ſet up 
2 Vern. 627. 1 for that was the Occaſion of Frauds and Perj ur ies, that 
Vern. 240. Perſons uſed to impoſe verbal Agreements upon others, and by ſuch falſe 
-— Ca. Oaths charge the Parties in Equity to perform ſuch Agreements, though 
Stra. 426, they had never been made, and therefore the meer Parol Prggf of ſuch 
Gilb. Hift, Agreements concerning Lands cannot be admitted in a Court of Equity; 
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Chan, 239. but where the Pr paid, there it doth not ſtand upon the Paro| Proof 
of the Agreement only, but upon the Execution of Part of the Agreeyent, 
which 1s Evidence that the Agreement was really made Land therefore there E 
1s the ſame Realon that the Plaintiff in Equity Thould hav nd for his 


(a)Thatgiv- (4) Money, as it is that he ſhould deliver the Goods where he hath receiv- 
in —— ed the Money; but the Doubt in theſe Caſes is, what Thall be a Proof of the 
Co 3 
. EC 


\ Aon 
bigs Ear Receipt © the Money: Thus far it ſeems certain, that I. the Defendant 
ainot im his Anſwer confteſteth the Receipt of the Money for that Purpoſe in the 
Lang, tho? BM; or if he denies the None) and it be proved upon him by Writing, 
2 will of as b Letter under his Hand, FFF blig- 
pn. &d Tpecihcally to perform the whole Agreement, becauſe he ha th carried 
Chan. $60. Part into Execution ; but if the Be conſeſſes the Receipt of the 
Moder, but that he horrowed it from the Plaintiff, and that he had it 


not In Execution of that Agreement, there he turns the Proof of the Apree- 


ment upon the Plaintiff, and then the Plainif mult prove the Receipt of 
(b) For a 55 A the . e in th 2) 


E 
ParoT E vi- i Agr ent. 


ence, as to ; 
the Receipt of the Money, ſeems to be as much exclude 
to the Agreement; famen Quere Whether Parol Evid 
ct Receiving though not to tne Ac of Contracting, 2 C 


end A _——CSCi@o@. A2Dﬆn ic . 
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* If a Man, on a Promiſe of a Leaſe to be made to him, lays out Money # Page 75 
on Improvements. he ſhall oblige the Leffor afterwards to execute the Leaſe, 
being executed on the Part of the Leſſee, and the Leſſot ſhall not be go Leſſee 
allowed to take Advantage of his own Fraud, and run away with the Im- obliged 
rovements made by another; but if no ſuch Expence had been on the where poſ- 
| cfſee's Part, a bare Promiſe of a Leaſe, though accompanied with Poſ- leſſed fix 


ſelſion, would be within the Statute of Fraxds. | . — 783. 


Preced. in 
Chan. 561i, Vern. 199. Vide Preced. in Chan. 619. 


One that could read made an Agreement for a Leaſe of twenty- one Skin. 189. 
Years ; the Leſſor himſelf drew the Leaſe but for one Year, and yet read Pl 6. 
it tor twenty-one. Years, and after the Expiration of the Year ejected the 
Leflee; on a Bill brought to be relieved upon this Matter, which was 

roved, the Court held it to be within the Statute of Frauds and Perjuries, 

and difinifſed the Bill with Cotts, it being the Plaintiff's own Folly, being 
able to read ; ſecu it he had been unlettered. 

If a Man ourchatics Lands in another's Name, and pays the Money, it 
will be a Truit for him that paid the Money, though there be no Deed 2 Vent. 361. 
executed declaring the Truit thereof; for the Statute of Frauds and g n. 366. 


<q 5 A : P. where 
Perf uries extends not to Truſts raiſed by Operation of Law. it is ſaid that 


the Proof 
muſt be very clear, that he paid the Purchaſe Money; but for this vide Head of Evidence. 


Alſo the following Points have been reſolved in the Common Law 
Courts, on the ſeveral Branches of the above-mentioned Statute. 2 Tones 108. 
1. That the Clauſe which enacts, that no Action ſhall be brought, c. Gilmore and 
to charge an Executor, c. that this extends not to Promiſes made before, Shutter. 
though to he performed after the making of the Statute ; for it would be Vent. 330. 
againſt natural Juſtice, that a Promiſe made upon good Conſideration ſhould * 3 


* . @:- © L 227. 
be deſtroyed by the Retroſpect of a Law Which none could divine would — 


be made. 16. A C. 


2. That the Plaintiff in his Declaration need not ſhew any Note in Raym. 450» 
Writing, but it will be ſufcient for him to produce it on the Tria!; but if 481. g 
fuch Promite is pleaded in Bar of another Action, it muſt be thewn to bes 8 "I 
in Writing, ſo that it may appear to the Court to be ſuch a Promiſe upon 
which an Action will lie. 

3. That the Clauſe relating to Marriage extends as well to a Promiſe to 


- — , Lev. 6 * 
mary, as to the Payment of Martiage-Portions. 8 : 


wide Skin, 
196. which 
ſeems cent. and Li, Raym. 387. 2 Eq. Abr. 248. and Str. 34. are expreſs, that a Parol Promite of 
Marriage is good “. 


* AQtions are daily brought and ſupported for Non performance of Marriage Promiſes ; the Pro- 
mics between the Parties to marry being mutual. 


4. That the@lauſe which fays, That no Aim hall be braught upon any Salk. 280. 
Agreement that is not to be performed within the Space of one Year from the cw Stra. 
nal ing thereof, unleſs it be in Writing, extends not to a Parol Promiſe E :eed by 
made to pay 19 much Money upon the Return ot ſuch a Ship, which Ship all the 
happened not to return within two Years after the Promiſe made; for the Judges, ona 
Ship by rene might have returned within the Lear; and the Clauſe Cale put by 


Extends only to ſuch Promiſes where, by the expreſs Appointment of the jun.” a 
Party, the I hing itſelf is not to be performed within a Year. Skia. 326, 


5. On the Clauſe, That no Aion ſball be brought on a ſpecial Promiſe, 81 . 8. b. 
to anſwer for the Debt, Default, &. of another, it has been teſolved that if 8 k. 47 1 
A. is about hiring a Horſe from B. and C. to encovrage him to lend the is. 28. pl. 
Horſe, promiſes that A: ſhould deliver him ae ; this is a collateral Promiſe, 17. 6 Mod. 
and an Undertaking within the Statute ; for C. ſubhjects himiclf to an Ac 248, 249. 

Vos.. I. G tion, 


A G REE ME NI Ss. 


tion, on the Breach of the original Contract by A. againſt whom Detinye 
lies on the Bailment, So if two come to a Shop, and one of them con— 
tracts for Goods, and the Seller does not care for truſting hun, whereupon 
the other ſays, Let him have them, and | will undertake he ſhall pay you 
* Page 76\but it the Promite be, I will ce you paid, or I will be your Paymaſter, it 
Ld. Raym. * js otherwiſe. S0 if A. comes to B. and tells him, let your Horle to 
BAY F. and 1 will ſee you paid the Hire ; there the Hiring 18 to A. and not 
nem. % J. S. who is confidered as Servant to A. So in all Cafes where the 


85, 1087. . a : 
See 12 Mod, whole Credit is given to the Undertaker, he alone is liable to an Action, 


; 


250, ; 
. 
O0 | 
N Alien is one born in a ſtrange Country and ditferent Society, to 
Co. 18. which he is preſumed to have a natural and neceſſary Allegi- 
ent. 427. ance; and therefore the Policy of our Conſtitution has eſtabliſhed 


Suchen 363: ſeveral Laws relating to ſuch a one; the Reaſons whereof are, that every 
thought that Man is preſumed to bear Faith and Love to that Prince and Country 
the Laws g- where firſt he ;eceived Protection during his Infancy ; and that one Prince 
gainſt Alie$s might not ſettle Spies in another's Country ; but chiefly that the Rents 


were lutte and Revenues of one Country might not be drawn to the Subjects of 


duced in the 
Time of H. Another. 

2. When a | 

Law was made at the Parliament of H”allingford, for the Fxpulſion of Strangers, in order to draw away 


the Fleming and Picards, int. duces into the Kingdom by the Wars of King Stephen. Daniel 67. 
Qthers have thought that the Original of this Law was fir mote ancient ; ard that it is an original 
Branch at the Feudal Law ; tor by that Law co Man can pu:chaſe any Land», but he mult be obliged 
to Feaky to the Lords of whom the Lands are holden; fo that an Alien, that owed a previous Faith 
to another Prince, could nat take an Oath of Fidelity in another Sovereign's Domigions, Spel. Tit, 
Ligantia, 368. Cuſtumer. c. 43 We tid it uſed among tne Romans, and only the Cives Romani 
were eſteemed Freerner among them. Afterwards, wh n their Territories increated, all the Ita- 
lians were made free, ur der the Name of Lottnes, only they had not the Privilege of wearing God 
Rings, which was altered by 7Je//inian; and as the Empire increaſed, fo all born within the Pale 
of the Empire were Citizens, „ e Romany qui ſunt ex conſtitutione\ Imperatoris Antenini cives Re- 
mant effefti ſunt, Vicinies 27. Dig. Lib. 1. Tit. 5. Fe. 16. Lord Chigy Juſtice Hale fays, That the 
Law of England rather contracts than extends the Diſ.bility of Alien), becauſe the ſhuiting out ct 
Aliens tends to the Luſs of People, which laboriouſiy employed are the\true Riches of any Country, 
Vent. 427. 5 


We ſhall under this Head conſider, 


(A) TUho are Aliens, and this either by the Tom: 
mon Law, oz by Statute, 77. | 
(B) Ok Naturalization and Denization, the Diffe- 

rence-and Eltect of them. 79. 
(C) Of the Diſadvantage that Aliens lie under by 
our Law; and herein of their Jncapacity to 
urchaſe oz inherit, and of the King's Title to 
uch Purchaſes. 80. 


(D) What Actions Aliens map maintain; and 
therein 


D 
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therein of the Difference between an Alien 
FERRY CNS one whole King is at Enmitp with 
Ours, Jo 2 | 

(E) Of pleading Alienage. 84. 


— 


(A) who are Aliens, and this either by the* Page 77 
Common Law, 02 by Statute, 


LL thoſe are natural-born SubjeQs whoſe Parents, at the Time of7 Co. 18. a, 
their Birth, were under the actual Obedience of our King, and whoſe In Calvin's 


| :thin hi in' Caſe, thoſe 
Place of Birth was within his Dominions. Cay _ 


born in Ver- 
mandy, Caſcei gu, &c. while under actual Obedience to the Kings of Ergland, were Subjects born. 
7 Co. a0, b. Vaugh. 270. S. P. And this by the Statute 42 Ed. 3. c. 10. is declared to have been 
the Common Law ; but thoſe. born there now are Aliens, thoſe Places not being in the actual Poſ- 
ſeſſion of our King. 7 Co. 18. a. 

If one of the King's Ambaſſadors in a foreign Country hath Iſſue there? Co. 18. a. 
by his Wife, being an Eng/i/þ Woman, by the Common Law they are 
natural born Subjects. 

If the King of England makes a new Conqueſt, the Perſons there born Dyer 224. 
are his Subjects ; but if it be retaken from him again, the Perſons there Vaugh. 281, 
born afterwards are Aliens. 8 

One born in Ireland, (a) Scotland, Wales, or any of the King's Planta- Vaugh. 279, 
tions, is a natural Subject of England, becauſe his natural Allegiance is 301. 
due to the King of England at his Birth ; and that Faith and Allegiance is *! e 
every where due within the King's Dominions. (a 22 


tenati, cr 

thoſe born in Scetland before the Deſcent of the Englii/h Crown to King Famer I. are Aliens; for 
the Uniting the Kingdoms by a ſubſequent Deſcent cannot make them Subjects of that Crown to 
which they were born Aliens; but the P:/tnatzi, or ſuch which were born after, are not Aliens: for 
being born within the Allegiance, and under the Protection uf the King of England, they are his na- 
tural Subjects, and not Aliens. 7 Co. 1. to 28. Calvin's Cale adjudged, with the Reaſons at large. 

If Aliens come as Enemies into the Realm, and poſſeſs themſelves of a; Co. 18. 3. 
Town or Fort, and one of them has Ifſue born here, this Iſſue is an 
Alien; for it is not Cæ lum nor Slum that makes a Subject, but the being 
born within the Allegiince, and under the Protection of the Ring- 
Thoſe born on the Engliſh Seas are not Aliens. Molloy 370. 
© By a Statute 25 Ed. 3. De natis ultra mare, it is declared, That the 2; Ed. 3. 
King's Children, wherever born, ought to inherit; and that all Childrenft+ 2. 
Inheritots, which from henceforth ſhall be born without the Ligeance of 
the King, whoſe Fathers and Mothers, at the Lime of their Birth be 
and ſhall be of the Faith and Allegiance of the King of England, ſhall 
have and enjoy the ſame Benefits and Advantages to have and bear the 
Inheritance within the ſame Ligeance as other Inheritors aforeſaid, in 
Time to come, fo always that the Mothers of ſuch Children do paſs the 
*« dea by the Licence and Wills of their Huſbands.” 

It an Engliſh Merchant goes beyond Sea, and takes an Alien Wife, the 
Ifſue ſhall inherit him; ſo it is if an Engliſh Woman goes beyond Sea gen. Sar. 
Bacon verſ. Bacon, adjudged. Lit. Rep. 22, 24. 8. C. Sid. 198. S. C. cited. Vent. 427, 
S C. cited; but it was held, that i Baron and Feme Exgliſß go beyond Sea without Licence, or itay 
there beyond the Time limited by the Licence, and have liſue, that fuch Iſſue is an Alien, and not 
1 Cro- Eliz. 3 Hyde verſus Hill; tamen Quere, & vide Lit. Rep. 27. and Bro. Tit. De- 
Aizen 

This is not now Law, vide peſt 18, and now by 11 and 12 W. 3. c. 6. and 25 Geo, 2. c. 39. Na- 
tural Subjects may inherit and make their Title by Anceſtors born beyond Sea. By the laſt Statute 
the Heir muſt be in Being and capable to take at the Death ot the Perſon who laſt dies ſeized. And 
a Deſcent caſt upon 2 Daughter ſhall be diveſted in Favoer of an 2:icr-born Son, & The firſt Sta- 
tute relates to every Perſon born within any of the King's Dom nions. 


(3 2 and 


14 


page 78 


. 


and takes an Alien Huſband, the Children there horn ſhall inherit her; 
for though the Statute be in the Conjunctive, yet it hath been conſtrued 
in the Disjunctive to hinder this Diſability; and the Word and being taken 
inſtead of or, as ſometimes it is, it being not reaſonable that the Child 
ſhould not inherit the Parent that is of Ability, for the Defect of the other 


that is not. i | 
* Huſband and Wife dwelling in Calais, when it was taken by the French, 


Dyer 224. in fled into Flanders, where the Wife was delivered of a Son; the Iſſue ad- 


Margine. 


7 An. c. 8. 


4 Geo. 2. 
6. A1. 


s Geo. 1. 
CG, 27. 


judged a Denizen, becauſe his Parents were born in Calais, then reckoned 
Part of the King's Dominions, and becauſe he himfelt was begotten there, 
though to avoid the Rage of Enemies born in another Prince's Terti— 
tories. | | 

„ By the 7 Ann. cap. 5. ſed 3, it is enacted, That the Children of all 
„ natural-born Subjects, boy out of the Ligeance of her Majeſty, her 
& Heirs and Succeljors, ſhall be deemed, judged and taken to be natural- 
born Subjects of this Kingdom, to all Intents, Conſtructions and Pur- 
„ poſes whatſoever. 

% By the 4 Geo. 2 cap. 21. the above Clauſe is confirmed with the fol- 
„ lowing Proviſo, That it ſhall not extend to any Children, fo as to make 
„ them natural-born Subjects of Great Britain, whole Fathers, at the Time 
of the Birth of ſuch Children reſpectively, were or ſhall be attainted of 
* High Treaſon, by Judgment, Outlawry or otherwiſe, either 1n this 
Kingdom or in Ireland, or whole Fathers at the Time of the Birth of 
* ſuch Children reſpectively, by any Law or Laws made in this Kingdom, 
* or in lreland, were or ſhall be liable to the Penalties of High Treaſon ot 
« Felony, in Caſe of their returning into this Kingdom or into Ireland, 
« without the Licence of his Majeſty, his Heirs or Succeſſors, or any of 
„ his Majeſty's Royal Predeceſſots, or whoſe Fathers, at the Time of the 
* Birth of ſuch Children reſpectively, were or ſhall be in the actual Service 
of any foreign Prince or State Then in Enmity with the Crown ot 


„England; but that all ſuch Children are, were and ſhall be and remain 


« in the ſame State, Plight and Condition, to all Intents, Conſtructions 
and Purpoſes whatſoever, as they would have been in, it the ſaid AQot 
the ſeventh Year of her ſaid late Majeſty's Reign, or this preſent Act, 
had never been made; but out of this Proviſo are excepted {other than 
* the Children of ſuch Perſons who went out of [re/and in Purſuance of 
the Articles of Limerict) the Child of every ſuch Petſon beſore delcribed, 
* whoatany Time between the fixteent': Day of Member 1708, and the 
* twenty-hſth Day of March 1731, hath come into Great Britain or lre- 
% land, c. and hath continued ro reſide in any of thoſe Places for the 
Space of two Years, and during ſuch Reſidence hath profeſſed the Pro- 
*« teſtant Religion; alto every Child whoſe Father came into Great Bri- 
* tain or Ireland, c. and profeſſed the Proteſtant Religion, and died 
there between the Times aforefaid ; alſo every Child whoſe Father con- 
** tinued in the actual Poſſeſſion of or Receipt of the Rents and Profits of 
any Lands, tc. for the Space of one whole Year, at any Time between 
* the aforeſaid Times, or hath bona fide, and for valuable Conſideration, 
« ſold, conveyed or ſettled any Lands, &c. in Great Britain or Ireland ; 
and any Perſonclaiming Title thereto under ſuch Sale, Sc. who hath 
been or continued in the actual Poſſeſſion or Receipt of the Rents and 
Profits thereof, for the Space of ſix Months, between the 'Times afore- 
„ ſaid, then, Ec. 

By the 5 Geo, 1. cap. 27. it is enacted, That if any Manufacturer or 
„ Artificer of or in Wool, Iron, Steel, Brafs, or any other Metal, Clock- 
„ maker, Watchmaker, or any other Artificer or Manufacturer of Great 
* Britain, ſhall at any Time after the firſt Day of May 1719, go into 
any Country out of his Majeſty's Dominions, there to uſe or exerciſe, ot 
* teach any of the ſaid Trades or MaaufaQories to Foreigners ; or in Cale 
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any of his Majeſty's Subjects now being, or who hereafter ſhall be in 
« any ſuch foreign Country out of his Majeſty's Do:ninions as aforefaid, 

and there uſing or exerciſing any of the ſaid Trades or ManufaQtories 

« herein before-mentioned, ſhall not retung into this Realm within fix 

« Months next aſter Warning ſhall be given to him by the Ambailador, 

« Envoy, Reſident, Miniſter or Conſul of the Crown of Great Britain, in 

% the Country in which fuch Artificer ſhall be, or by any Perſon aytho- # Page 79 
« rized by ſuch Ambaſſador, c. or by one of his Majeſty's Secrecaries of 

State for the Time being, and from thenceforth continnally inhabit and 

« dwell within this Realm; then and in fuch Cale every ſuch Perſon ſhall 

be deemed an Alien.“ 


2 


(B) Df Naturalization and Denization, the Dif- 
ference and Ekled of them, 


LIEN born may bs Subject of England two Ways, by De- 1. Iaſt. 8. a. 

nization and by Naturalization ; Denization is the King's Letters 129. 4. 
Patent, which receives him into the Society as a new Man, and makes 3 13. 
him capable to purchaſe and to (a) tranſinit Lands by Deſcent, but it doth +2 — 
not make him inheritable to any other Relation ; for though the King by his Cro. Jac. 
Charter may admit him into the Society, yet it cannot alter the Law, 339. 
which denied him to inherit any Relations; but if he be naturalized by Act () Hi-Chil- 
of Parliament, then he in all Things inheiits like a natural born Subject, dcr en dre 
becauſe in an Act of Parliament every Man's Conſent is included. ene. 

f ſhall inherit, 

but not thoſe born before, but all the Children of one naturalized ſhall inherit, as well thoſe born be- 
fore as after, Co. Lit. 8, Style's Rep. 139. | 


A Man may be made a Denizen in Tail for Life, Years, or upon Condi- 2 Jones 12. 
tion; alfo the King way make a particular Denization, as it he grants to yo 539-, 
an Alien quod in guibuſdam curiis ſuis Angliæ Audiatur ut Anglus, & “ ide 
guod non repellatur per illam exceptionem quod eft alienigena. | 
But one cannot be naturalized, either with Limitation for Years, 
or in Tail, or upon Condition, for it is againſt} the Abſoluteneſs, Purity 2 Rol. Rep. 
and Indehility of Natural Allegiance. 9g. 
If a Man is naturalized in Ireland by the Parliament there, this is no Carter 183. 
Naturalization as to England, for the Parliament of Ireland hath no direct 2 Keb. 601. 
or conſequential Power. of binding England; and Naturalization is but a Jenes 12. 
Fiction, which can only bind thoſe that conſent to it. 1 r 
0 ut a Natu- 
b ralization in 

England makes a Man a natural-born Subject of Ireland. Vaugh. 291. He is here made a natural 
Subject of the Brit Dominions. | 3 


Life Co, Lit. 129, 


If an Alien be made a Denizen, and the Letters of Deniz:tion have a Rol. Abr. 
Pr2viſo (uſual in ſuch Charters) that the Denizen ſhall do his Liege Ho- W — 
mage, and that he ſhall be obedient, and obſerve the Laws of this Realm Tr 2 is 
this Provi/o is not any Condition, for though he never doth his Liege Ho-s, C. 
mage, nor be obedient to all the Laws of this Realm, yet this will not make 
the Denization void; for if he doth not obſerve the Laws, he ſhall forfeit 
the Penalties appointed by them. 

By the. Fac. 1. cap. 2. it is enacted, That no Perſon or Perſons of 7 Ja. 1. e. 4. 
** what Quality, Condition or Place foever, being of the Age of eighreen 2 
* Years or above, ſhall be naturalized or reftored in Blood, unleſs th, faid 


* Perſon or Perſons have received the Sacrament of the Lord's Supper 
| „% within 


ff 


« within one Month before any Bill exhibited for the Purpoſe ; and alſo 
44 ſhall take the Oath of Supremacy and the Oath of Allegiance in the Par. 
4% liament Houſe, before his or her Bill be twice read; which Oath the 
« [Lord Chancellor, or Lord Keeper, and the Speaker of the Houſe of 
„% Commons, have Authority to adminiſter.” | 
Molloy 382. A Denizen is not capable of Nobility, nor to ſit in Parliament, for that 
| to have a Power of making Laws, 'tis neceſſary he ſhould be totally received 
into the Society, which he cannot be without the Conſent of Parliament, 
* Page 860 ** By the 12 EF 13 W. z. cap. 2. it is enacted, That no Perſon born out 
« of theſe Kingdoms, (although he be naturalized or made a Denizen) ex- 
e cept ſuch as are born of Engliſh Parents, ſhall be capable to be of the 
Privy Council, or a Member of either Houſe of Parliament, or to enjoy 
% any Office or Place of Truſt, either Civil or Military ; or to have any 
% Grant of Lands, Tenements or Hereditaments from the Crown to him— 
„ ſelf, or to any other or others in Truſt for him. 
„But this Statute by the « Geo. 1. fat, 2. cap. 4. is explained, So as not 
«© to ex end to diſable or incapacitate any Perſon, who at or before bis 
% Majeſty's Acceſſion to the Crown was naturalized, to be of the Privy 
„% Council, or a Member of either Houſe of Parliament, tc. and by this 
«Statute it is enacted, That no Perſon ſhall hereafter be natwalized, 
„ unleſs in the Bill exhibited for that Purpoſe there be a Clauſe, or par- 
* ticular Words inſerted, to declare that ſuch Perſon ſhall not thereby be 
enabled to be of the Privy Council, or a Member of either Houte of 
„ Parliament; or to take any Office or Place of Truſt cither Civil or 
« Military, or to have any Grant of Lands, Tenements or Hereditaments 
* from the Crown, to himſelf, or any other in "Truſt for him; and that no 
Bill of Naturalization ſhall hereaſter be received in either Houle of 
he 1 unleſs ſuch Clauſe or Words be fitſt inſerted or contained 
* therein.” 


(0 Df the Diſadvantages that Aliens lie under; 
and herein of their Incapacitp to purchaſe o: 
overtly and of the King's Title to ſuch Pur⸗ 
chaſes, 


N 


Vangh. 227, AN Alien cannot purchaſe or inherit any Lands in Exgland; and the ) 


291. Reafon 1s, becauſe every Perſon is preſumed to have a natural and 


ee 8 neceſſary Allegiance to that Society that firſt protected and preſerved him, 
yer 11.1. and therefore he cannot pay any Allegiance to any other Society, unleſs he 

He ſhall take, 7 4 SA g 

nothing by be afterwards received into it. 

Deſcent, 


Curteſy, Dower or Guardianſhip. Vent. 4175. Molloy 464. But he may take the Eſtate though he 


is not capable of holding it ; therefore if in Tail, he may ſuffer a Recovery, and dock the Remainders. 
Co. Lit. 2, b. 2 Rol. Rep, 321, Goldſb. 102, 4 Leon. 82. Bro. Tit. Denizen and Alien 17. 


Sid. 193,198. And as an Alien cannot inherit himſelf, ſo he cannot be inherited; the 
* 3 310 Grandfather born in England, the Son an Alien, the Grandſon born in 
. 3 England, the Grandſon ſhall not inherit the Grahdfather, becauſe he muſt 
8 then repreſent the Father, who cannot be repreſented; but if the Father 
Hard. 224. be an Alien, and two Brothers born in England, they may inherit each 
Co. Lit. 8. other, becauſe the Deſcent is immediate, and they don't take by Repreſent- 
cart. ation of the Father. | / 

If 
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If the eldeſt Son be an Alien, the younger Brother born in England ſhall Vent. 417. 
inherit the Father; otherwiſe it were if the eldeſt Son were attainted, be- 2 8. a. 
cauſe the eldeſt Son and all his Deſcendants are before the younger Brother, * 
and the younger Brother cannot inherit before that Line is extinct; and it 
is a foreign Preſumption, to ſuppoſe that _ of that Line ſhould come over 
and have Children in England; but the Perſon attainted is ſuppoſed to have 
all his Children reſiding in the Kingdom under the King's Allegiance, there- 
fore there is a Line continuing before that of the younger Brother. 

For the ſame Reaſon, if an Alien hath four Sons, the two eldeſt Hard. 224. 
Aliens, and the two younger raturalized, and one of the younger Sons 
purchaſe Lands and dies, the eldeſt Brother having Iſſue born within the 
Realm, the younger Brother, and not the Iſſue of the eldeſt, ſhall in-“ Page 81 
herit, 

Fan Alien hach a Son Alien, and aſterwards is made a Derizen, and Crojac. 5 39. 


hath a ſecond Son, the ſecond Son ſhall inherit, though the eldeſt Son be 2nd fo is 1 
Init. 4 a tobe 


alive. | 
If an Alien hath' Iſſue two Sons, A. born beyond Seas, and B. born in Fahn. d. 
England, and A. is naturalized, he ſhall inherit B. Cro ja 529. 


And now by the 11 & 12 W. 3. cap. 6. it is enacted, That all and Godf-ey and 

« every Perton or Perſons, being the King's natural-born Subject or Sub- 3 8 
« jects, within any of the King's Realms or Dominions, ſhall and maye. 39 which 
« hereafter lawſully inherit and be inheritable, as Heir or Heirs to FAY. ca 
„% Honours, Manors, Lands, 'I enements or Hereditaments, and make theirfome Doubts 
« Pedigrees and Titles by Deſcent from any of their Anceſtors, lineal or that may 
+ collateral, altho' the Father and Mother, or Fathers or Mothers, or other iſe herein. 
** Anceſtor of ſuch Perſon or Perſons, by, from, through or under whom 
he, the or they ſhall or may make or derive their Title or Pedigree, were 
or was, Or is or are, or ſhall be born out of the King's Allegiance, and 
out of his Majeſty's Realms and Dominions, as freely, fully and ef- 
«+ feQually to all Intents and Purpoles, as if ſuch Father or Mother, or Fa- 
*« thers or Mothers, or other Anceitor or Anceſtors, by, from, through or 
© under whom he, ſhe or they ſhall or may make or derive their. Title or 
*© Pedigree, had heen-naturaiized, or natural-born Subjects.“ 

If an Alien purchaſes Lands, the King ſhall have it upon Office found, Co. Lit. 2. 
for fince the Freehold is in the Alien, and he is Tenant to che Lord of ©92-Pl6r. 
whom the Lands are holden, it cannot be deveſted out of him but by ſome 
notorious Act, by which it may appear that the Freehold is in another; 
but if an Alien purchaſes Lands and dies, then the Freehold is in the King 
without Office found, becauſe no Man can take it as Heir to the Alien, 
therefore the Frechold is caſt upon the King; but if an Alien purchale, and 
afterwards is made a Denizen, ard then hath Iſſue, and dies, the Iſſue ſhall 
inherit till Office found, becauſe there is a Perſon in Being to take as Heir 
to:the Denizen, upon whom the Law cafts the Freehold, which is not to 
be deveſted out of him without the Solemnity of an Office. 

If an Alien and a Subje& purchaſe Lands to them and their Heirs, the 
Survivorſhip ſhall take Place till Office found; but the Office found intitles c 3 
the King, and ſevers the Jointenancy ; tor the Freehold is in the Alien by and Gayer. 
the Solemnity of Livery, till it is deveſted out of him by folema Office Dyer 283. 


found ; and every Perſon is ſuppoſed a natural-botn Subject that is reſident t. Note; 
cre are 


in the Kingdom, and that owes a local Allegiance to the King, till the | 
5 = two Sorts of 
contrary be found by Office, Offices, an 
Otfhce of In- 


titling, which is under the Great Seal; and an Office of Inſtruction, which is under the Seal of the 
Exchequer ; the Office of Intitling is an Inqueit, which gives the King à Title, as here in the Caſe * 
of Aliens, Cc. 5 Co. 32. Page's Cale. See Gilb. Hiſt. View of the Exchequer, 132, 133, 134. 
Cilb. Hitt, Chan. 12. | | | 


If an Alien purchaſes a Copyhold in Fee in the Name of J. S. in Truft Rol. Abr. 


for him and his Heirs, though it be found that the Copyhold was in Truſt 94. 
for 


K-1L. 7-8 KN -£ 

Allen 14. for the Alien, and that J. S. had the legal Eftate, yet the King muſt ſue 
Stile 20, 17, in Chancery to have the Truſt executed for his Benefit. 

. An Alien cannot purchaſe a Leaſe for Years of Lands, but he may, if 

he be (a) a Merchant, take a Leaſe of a Houſe for his Habitation, for 

Years only, and this is for the Encouragement of Commerce; for if an 

Alien trade he mutt have an Abode among us ; but if he (5) depart 

the Kingdom, or die, it goes to the King, not to his Executors or Ad. 

miniſttators; becauſe it was only a perſonal Privilege annexed to the 

Alien, as a Merchant, for the Encouragement of Commerce, and con- 

® Page 82* ſequently mult expire with him, without going to his Executors or Ad- 

l (a) Poph. 36. miniltrators. 


Co. Lit. 2. b. 
Rol. Abr. 194. muſt be a Merchant. (5) Not if he goes beyond Sea, and leaves Servanty in his 


Houſe during his Abſence, Dyer 2. b. 
But by che 32 H. 8 cap. 16. Paragr. 13. it is enacted, That all Leaſes 
& of any Dwelling-houſe ar Shop within this Realm, or any of the King's 
„ Domioions, made to any trang<r Artificer, or Handicraftman born out 
* of the King's Obeitar.ce, rot being Denizen, ſhall be void, and of no 
Effect; and the Perſon to taking ſuch Leaſe forfeits io. and the Per- 
« fon letting 1007, more; one Moiety to the King, and the other to him 


« that will ine for the ſame.” AY 
Sand. 1, to Upon this Statute the Caſe was, An Action of Debt was brought upon 
10. an Obligation, and upon Oyer demanded of the Condition, it was recited, 


» 


Sid. 308.S.C..nd it referred to Indentures, which Indentures were likewiſe recited 
1 in bc verla; the Indentures were upon a Leaſe of a Hovie in Weftmin- 
aSh w] Rep, er, relerving Rent with Covenants, Cc. the Defendant pleaded 32 H. 8. 
135. S. C. cap. 16. and that he was an Alien, &c. and ſo would avoid the Leaſe and the 
cited and a- Rent, and all the Security ; divers Exceptions were taken to this Plea. 1, 
— png He has not faid where he was an Artificer, but this was over-ruled ; for it 
oy is a perfonal Quality, and ſhall follow the Perſon, and is univerſal. 2. 
The Defendant ought to have ſet forth and pleaded the Indenture ; but per 
Cur', Since the Plaintiff has brought it into Court, as muſt be intended, 
and ſet it forth, the Defendant may plead upon it without ſetting it forth 
again. 3. The Plea is, that [ndentura predida vacua exiſtit, and this 
was likewiſe over-ruled ; for the Law is, that the Indenture and Bond make 
but one Security, and it the Covrnant be releafed before Breach, the Bond 
will figni'y nothing. 4. This appears to be a Mefluage or Tenement, but 
he has not averred it to be a Manſion-houſe or Shop, according to the Sta- 
tute ; and upon this Point the Court at firft were divided. Keyling held, 
that Meſſuagium is Manſum, & quod clare conſlat non debet werificare. 
Merton : Though Meſſuagium be a Word of Art, and may be applied to 
other Things by a large Senſe, as to a Barn or Chapel ; yet in Propriety it 
is a Manſion-houſe, and ſhall be intended fo. T7:viſden and Wyndham, 
that it ought to have been averred ; for he muſt bring himſelf preciſely 
within the Statute, eſpecially in ſuch a Caſe as this, where he would avoid 
his own Contract; but afterwards the Defendant had Judgment. 
2Show.Rep. A ſpecial Verdict found, that the Plaintiff made g/Leate of a Houſe to 
135. Pilk- the Defendant, who was found to be an Alien Artificer, and that this Leaſe 
ington v. was made by Indenture between the Plaintiff and Defendant, and that there 
Peach, but as no other Security or Promiſe made by the Defendant ; and that the 
as Je- J rity mie made by the Defendant ; and that t 
"3 ob Defendant entered, and en;oyed to long, for which the Plaintiff brought a 
Suuntum meruit ; to which the Defendant pleaded Non afſumpſit ; and 
the Matter being found ut ſupra, the Court held, that an 4/umpfit would 
(c) But per no. lie. 1. Becauſe this (%) wouid evade the Statute, 2. A Promile in 
Cur”, There Law (d) never tales Place where there is an actual Agreement, 
a e other | 
Ways to evade it; as to make an Agreement for as long as you and I pleaſe, at the Rate of 20). per 
Ann, for an Aſumęſit will lie thereon ; or, you ihall have my Houle for ſo long as you and 1 pleaſe, 
for ſo much as it is worth, (4) No ſuch Thing 6 Mod. 131. Deb 
t 


AK 
Debt upon an Obligation for Performance of Covenants in a Leaſe of 3 Mod. 94. 


Houſe, Ac. the Defendant pleaded the Statute of 32 H. 8. cap. 16, and Hil. 1 Jac. 2. 
Ga forth that he was a Vintner, and Alien Artificer ; and upon Demurrer — — 


it was inſiſted upon for him, that a Vintner is as much an Artificer, and g Mod. 104. 
within the Meaning of the Statute, as a Mercer, Draper, or Grocer. Ch. Lord Raym. 
Juſt. This Statute refers to another made 1 K. 3. cap. 9. which prohibits 333, 853. 


Alien Artificers to exerciſe any Handicraft in England, unleſs as Servant to = pre 7 | 
a Subje@ fel ful in the ſame Art, upon Pain of Forfeiture of bis Gade; now 144, 136. 
the Myſtery of a Vininer chietiy conſiſts in Mingling of Wines, and that is | 
not properly an Art, but a Cheat; ſo the Plaintiff had Judgment. 

* [ft a Woman Alien, be the Friend or Enemy, marry a SubjeQ, ſhe ſhall * Page 83 
not be endowed, becauſe by the Policy of the Common Law, all Aliens are 


dilabled from acquiring any Freehold amongſt us; alſo Dower is an Eſtate A, 72 
created by Act of Law, and therefore the Law, which nil fruſtra agit, 31. 


ſhall not transfer an Eſtate to ore who cannot keep it, but mult immedi- 
ately, in Reſpect of her legal Diiability, give Title to another; and there 
is a Diverſity between ſuch Acts of Law and the Acts of the Party himſelf , Vent. 417. 
as if an Alien makes an actual Purchaſe, c. fo Aliens ſhall not be Te- Put by the 


nants by the Courteſy, by the ſame Reaſon. 5 — = 
| the King 
marry an Alien he ſhall be endowed, becauſe Princes cannot marry according to their Dignity, unleſs 
to Perloas abroad; and now by a ſpecial Act of Pailiament, not printed, 8 H. 5, 12, 16. Women A- 
liens who marty with the King's Licence, to Engliſhmen, ſhail be endowed; fo of Engliſh Women 
who marry Alicus by the fame Licence: But this latter Part can only be meant where the Alien Hul- 
bands are atter made Denizens, that their Wives ſhall have Dower of Lands purchaſed before; for 
othet wife they, having no Capacity at all to hold any Lands of any Eftate of Freehold, can derive no 
Title oi Freehold to their Wives, and this AQ never intended to put them in a better Condition for 
that Purpoſe than they were before; but it muſt be intended of Land purchaſed before their Deni- 
zation; tfince as tw Laid purchaſed alter, they would not want the Aſſiſtance of an Act ef Parlia- 
ment, being by the Common Law dowable of theſe. Rol. Abr. 675. It one marries a Woman Alien 
without ſuch Licence, and then ſel's his Lands, and after the Wite is made « Den zen, the ſhall not be 
enduwed, becauie her Capacity vegan by the Denization, and ſhe was before abſolutely difabled to 
ho.d any Land; but if this Marriaze were by the King's Licence, then it thould feem the Wite may 
be endowed, becauſe being married conformable to that Act, her Title to Dower began preſently, 
aud cannot be deiented by any Atter-att ot the Huſband's, Co. Lit. 33 a. 13 Co. 23. 


Aliens ſeem not incapable of Eccleſiaſtical Benefices *, and though this Comp. In- 
Practice, ſays Hate, has always prevailed, yer, fays he, it proceeded ra- cumb. 213, 
ther from the Pope s Ufurpation, and a Submiſſion to his pretended Au- Parte. 
thority in Church Matters, than from any nice Diſtinctions made uſe of Law C. 10. 
between Spititual aud Laymen; that the former would lefs difcovgy the Rol. Abr. 
Secrets of the Realm, or tranfport the I reature thereof to nouriſh the 348. 


King's Eneanes, than the latter. 4 alt. 338. 
; Cotton. 41, 
* Aliens 


prohibited to take Beneſices without the King's Licence. 3 K. 2. c. 3. 7 R . c. 12. 1 H. 5. c. 7. 


— 


(D) CUhat Ations Aliens may maintain ; and 
therem of the Difference between an Alten 
Friend, and one whoſe Bing is at Enmity 


N Alien Friend may have perſonal ACtions, but not rea! ; an Alien Co. Lit 129. 
Enemy ſhall have neither real, pet onal, or mixt Action. The Rea-d- 
ſon why an Alien Friend is allowed to maintain pertonal Actions is, becauſe 5 
he would otherwiſe be incapacitated to merchandize, which may be . ED IT 
y muc 


- 
AI | 
much to our Prejudice as his ; hut as to the allowing of him to maintain 


real Actions, there is no Reaſon for it, becauſe there is no Neceſſity that 
he ſhould ſettle amongſt us; an (a) Alien Enemy is difabled, from the 


(8) But who Prejudice that may accrue to the King and Kingdom, if he were allowed 


ſhall be faid 3 , 
an Alien E- to maintain any Action. 


nemy, and | 6 
how it ſhall be tried, vide g Co. 31.a, That it ſhall be tried by the Record in Chancery, whether 


his Prince is at Peace or Enmity with ours, for every [.cague is of Record; and Cro. El. 142 Owen 
46. That open Acts done by his Prince are ſufficient, and that it is not neceſſary that a War be 
proclaimed : Turks and Intidels are not Perpetui Inimict, nor is there 2 particular Enmity between 
them and us; for the Difference between their Religion and ours dues not oblige us to be Enemies 
to their Perſons. Salk. 46. pl. 2. laid to be the Words of L. K. Littleton, Vide Skin. 167, 204, 


Yelv. 198. A Merchant Stranger ſhall have an Action for ſaying he is a Bankrupt, 
Tuerlcote for by Law he may have perſonal Actions, and theſe Words tend to im- 


andMoriſon...'- „ : „ % 
Bullt, 134. Palr his Credit in his Trade. 


ST 
page 84 An Alien Friend, Merchant, may upon a Statute extend Lands, and 


11 Ed. 3. upon Office the King ſhall not have them, and upon Ouſter he ſhall have 
Rot. 87. an Aſſize; for the main End and Defign of both the Statute-ſtaple and 
Dyer 2. b. Merchant, was to promote and encourage Trade, by providing a ſute and 
in Margine. . f 
ſpeedy Remedy for Merchant Strangers, as well as Natives, to recove! 
their Debts at the Day aſſigned for Payment. N 
me Lit.129 An Abbot, Prior, or Prioreſs Alien, ſhall have Action real, perſonal or 
3 is. mixt, for any Thing concerning the Poſſeſſions or Goods of his Monat 
S. P. tery here in England, becauſe he ſues in his corporate Capacity, and ro! 
Molloy 270.1n his own Right, to carry the Effects out of the Kingdom. 
S. P. So an Alien Friend may be an Adminiftrator, and ſhall have Adminit- 
Sir Upweit tration of Leaſes, as well as perſonal Ihings, becauſe he hath them in 4: 
Caroon's Other's Right, and not to his own Ule, 


Caſe, 
Vent. 417. S. C. cited. 


Cro.El.14z. But it has been long doubted, whether an Alien Enemy ſhould maintain 
Owen 45. an Action as Executor; for on the one Hard it is ſaid, that by the Policy 
Went. of the Law, Alien Enemies ſhall not be admitted to Actions to recover 
e Effects which may be carried out of the Kingdom, to weaken ourtelves 
ecutors 15, and enrich the Enemy; and therefore public Utility muſt be preferred to 
private Convenience; but on the other Hand it is ſaid, that theſe Effects 

Molloy 870 of the Teſtator are not for feited to the King by Way of Repiiſal, becaule 
Cro. El. 683. that they are not the Alien Enemy's, for he is to recover them for others; 
ad and it the Law allows ſuch Alien Enemies to poſſeſs the Effects as well as 
an Alien Friend, it muſt allow them Power to recover, fince in that there 


191. BEE . 

Skin. 370, is no Difference, and by Conſequence he muſt not be diſabled to ſue for 
them; if it were otherwiſe it would be a Prejudice to the King's Subjects, 
who could not recover their Debts from the Alien Executor, by his not 
being able to get in the Aſſets of the Teſtator. 

Salk. 46. It an Alien Enemy comes here ſub ſal? conductu, he may maintain an 


= Action; ſo if an Alien Amy comes hither in Time of Peace per Licentian 
Wells and Domini Regis, as the French Proteſtants did, and lives here /ub protect ione, 
Williams. and a War afterwards happens between the two Nations, he may maintain 
N an Action, for ſuing is but- a conſequential Right of (5) Protection; and 
Foft. Cr. therefore an Alien Enemy, that is here in Peace under Protection, may ſue 
Law. 186. a Bond; aliter of one commorant in his own Country. 


(6) But an 
Alien Enemy who has ſuch Protection, muſt plead it. Farefl. 180. Sylveſter's Caſe. Ld, Raym. 
263, 653. 2 Str. 1052. 


(E) Of 


pw TY 


8 * 


— ant or at 
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(E) Df pleading Alienage. 


a real Action, and the Tenant pleads that the Demandant is an Alien b. 129. 
born under the Obedience of the French King, and out of the Legiance of, 7 Co. 26. 
dec, the Demandant may reply, That he was born at ſuch a Place in Eng- 6 Co. 47. 


F one born in Jerſey, or elſewhere within the King's Obedience, brings Co Lit. 


land, within the King's Allegiance, Cc. and ſuch hath ever been the Man- eng — 
ner of pleading in ſuch Caſe . — 
Raſt. Ent. 


gos. gurd vid. * Qu. If the beſt Method would not be, to ſay, born within the King's Obedience, 
viz, at, Sc. the Venue laid by the Plainuff in his Declaration, 


In an Aſſiſe Tempore Fac. 1. the Defendant pleaded that the Plaintiff 7 Co. 1, 9. 
was born apud E. infra regnum Scotie ac intra Ligeantium didi Domini Lit. Rep. 26- 
Regis Reg ni ſui Scotiæ, ac extra Ligeantiam didi Domini Regis Regni ſui 
Anglia; and this was held no good Plea, becaule it referred Ligeance and 
Faith to England, and not to the King. | 

in Debt on an Obligation, which was for Payment of Rent reſerved by sid. 357. 
Leaſe for Years ; the Defendant pleaded the 32 H. 8. c. 16, and that he Freeman v. 
was an Alien Artificer, &c. the Plaintiff replied, That he was no Alien King. 
Artificer ; but having laid no Place where he was born, the Replication 
was held bad, | | 

The Defendant pleaded in Abatement, that the Plaintiff was an Alien“ Page 85 
Enemy, born in ſuch a Place in France ; the Plaintiff replied that he ts 
indige na, and born at ſuch a Place in the Kingdom of England, & non 


. alienigena modo & forma prout, fc. & hoe petit quod inquiratur per Pa- Carth. 302. 


triam; and upon Demurrer to this Replication it was held to be ill, for Nicholas 
that the Plaintiff did not rely upon the firſt Part of it, that he was born in **7; Fowlet. 
. f | . Vide Raſt. 
England, and io conclude with an Averment, that an Iſſue might be taken, 262 
by the other Side, viz. that he was not born in England, and that this Hern. 361. 
Matter might be triable by a proper Jie; but here he hath put Alien or But if the 
not Alien in ſue, wiz. non altenigena mode & forma, Which cannot be tried Plaintiff had 
for want of a /7/ne ;-and therefore Judgment was given that the berg a 
ſhould abate. | tion oy au 
a Averment 
only, the Negative Clauſe, ven alienigeva, had been only Surpluſage, and helped upon a general De- 
murrer; ſo refolved, Carth. 265. Broderick v. Brizgs, Vide Comb. 212. 


Where Alienage is pleaded in Abatement, and the Plaintiff replies indi- Comb. 394. 
gena, he may either take Iſſue, or conclude & hoc paratus eft werificare ; ray 
but if in Bar, he muſt take Iſſue; and this is the Reaſon of the Difference Ci. Ja. 
in the two Precedents in Ra/tal. 

If Alienage be pleaded to an Alien in League, it muſt be pleaded in geo. Tit. De- 
Abatement or Ditability of the Plaintiff; bur it it be to an Alien Enemy, nizen 3, 10. 


it may be pleaded either in Abatement or in Bar to the Action, becauſe it Co. Lit. 129. 


is forfeited to the King as a Repriſal for the Damages committed by the — — 

* * » » * * 0 3 © 

Dominion in Enmity with him (a). Cart. 49. 
Co. Lit. 


129. a, b. (a) Not to be pleaded to a perſonal A ien, without alledging the Plaintiff to be an Ene- 
my. 2 Stra. 1082. Sce 12 Mod. 125, 


AMB A 


AMBASSADORS. 


() Difter- 1 N (a) Ambaſſador is a Perſon ſent by one (5) Sovereign Prince 


to another, to tranſact in the Place of his Sovereign ſuch Mit. 

ters as relate to both States, As to the Manner of appointing 
nad and receiving Public Miniſters, their Duty Power ard Privileges, Ee. 
Extraordi- being chiefly regulated by the Civil Law, or Law of Nations, I muſt 
nary. refer to other Books for thoſe Matters, and ſhall here only inſert What 
Molloy 128. ſeems moſt worthy of Notice in our Law Books; obſerving that our Lay 


— herein pays the greateſt Regard to Rules preſcribed by the Civil Law and 
gh A#airs the Law of Nations. | | | 
only, but an | 
Ambaſſador the Grandeur of his Maſter. Molloy 128. (5) By the Law of Nations, none under the 
Quality of a Sovereign Prince can ſend Ambaſſadors. Molloy 129. And it is laid by Lord Cie, 
That there can be no Ambaſſador without Letters of Credence from his Sovereign to ano: her that 
hath a Sovercign Authority. 4 faſt. 153. But the Elefors and Princes of the Empire lend or re- 
ceive Ambaſſadors touching Matters which concern their own Territories. Molloy 129. And 6 
the Hans Towns, being free Imperial Cities, have the ſame Regia by Preſcription or Grant, Mol 
loy 129. But a King deprived of his Kingdom and Royalty, bath loft his Right of Legation. Mo 
oy 130. in Margine. If ſent from a King or abſolie Potentate, though in his Letters of Credence 
he is termed an Agent or Nuncius, yet he is an Ambaſſador or Legate. 4 Inſt. 153. Ambaſſadors 
were ſent to the Pope, being a Temporal Prince, and allo his Ambaſſadors received here, who were 
ſworn not to attempt any Thing prejudicial to the King or Kingdom. 4 Inſt. 186. 


ence be- 
tween Am- 


o 


Page 866 An Ambaſſador cannot, as Procuiator, exhibit a Bill in our Courts for 
Hob.98,143, * certain Namber of Eis fellow Subjects, without an Authority from them; 
114. Don for every Procurator muſt ſue in the Name of the Principal, and cannot b: 
Diego Ser- ſuch without his Allowance ; nay, the King cannot make a Procurator for 
vienti de all his Subjects, without their Conſent, nor would a Releaſe, Sentence or 
Acun?, the Diſcharge againſt ſuch a one be a Diſcharge againſt the Principal: Allo the 
Spaniſh AM Office of an Ambaſſador doth not imply a private Procuration, but for th 
rand 23.1144 PIV private Frocuration, but Jor the 
Sir Richard Publick, and not {or a particular Subject. otherwiſe than it concerns the 
Bingley, King and his Miniſters to protect them in foreign Kingdoms in Nature of 
a Negocia ion of State; and therefore, though he may proſecute and de- 
tend tor a private Subject at the Council- Lable, which is a Court of State, 
yet when he comes to ſettled Courts he muſt obſerve the eſſential Parts of 
their Proceedings. 
4 laſt. 182. In the Biſhop of Roſs's Caſe, Arn. 13 Fliz. the Queſtion being an 
Molloy 33. Legatus, qui Rebellionem contra Principe m ad quem Tegatus concitat, Le- 
S. C. cited, gati Privilegits gaudeat, & non ut Hoſtis Pa nis ſubjaceat, it was reſolved 


Cs he had loſt the Privilege of an Ambaſſador, and was ſubject to Puniſh- 


baſſadors ment. 

cannot by | 

the Law of Nations be defended when they Act apninſt the Sate or Perſon of the 9m with whom 
ny reſide; and vide 3 Bulſt. 28. and Roll. Rep. 185. in which laſt Book the King's Attorney makes a 
Difference between a Conſpiracy to kill the King and other Treaſons committed by an Ambalſador. 


4 Inſt. 152. If A. is ſent as Ambaſſador of the King of Morocco to the States, and 
3 in by them accepted as an Agent, and there being War between the King of 
Caſe by the Morocco and the King of Spain, the King of Morocco makes a Common 
Ch. Juſt. to A. to take Spaniards, and their Goods ; and the King of England grants 
Maſſerof the him Letters of fafe Condu as a Publick Miniſter, and the States licenſe 
8 chim to levy Men, to furniſh Ships, Ic. and there being a League between 
Fe 1 England and Spain, and England and the States, and War between Spain 
ty, upon a and the S2ates, A. takes at the Canaries a Spaniſb Ship laden with you 
| an 
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AMBASSADORS. a 


and by Streſs of Weather is driven to Plymouth, he ſhall not be tried as a Reference to 


(a) Pirate here ; for by the Law of Nations an Ambaſſador ought to he mam by os 
(ate and ſure in every Place. —— the 
upon the Prayer of the Spaniſh Ambaſſador, to proceed againſt him as a Pirate upon the Statute 28 
H. d c. tg. Rol. Rep. 175. S. C. cited. 3 Bullt 27, 28. 8. C. cited. 64 But per Rol. Rep. it 
was *greed by the Civilians, that he ought toproceed Civiliter for the Goods, becauſe in ſolo Amici; 
and 3 Bulſt. 20. A Suit being in the Court of Admiralty againſt ſeveral Merchants that had bought 
Goods, the Civilians held, becauſe they were bought i jols Amici, Proceeding might be for them in 
the Court of Almiralty; and 't is laid, that accordingly the Court denied a Prohibition: But per 4 
Inſt. i: 4. though this was the Opinion of ſome of the Civilians in Palache's Cafe, yet the contrary had 


becn reiolved, 2 Jac. 1. 


If a Man that is banithed is ſent Amhaſſador to the Place from which he 4 laſt. 153. 

is baniſa-d, he cannot be derined or offended there. 
] 5 : . 2 Vern. 317. 

A Bill was exhibited in Chancery againſt one, then Ambaſſador at the pjlkington 
Court of Spain ; an Order was obtained, that all Proceedings ſhould ceaſe, Stanhope. 
until his Return from his Enibaly ; and on Motion to diſcharge the Order, Formerly it 
it was agreed on Debate, that a Protection lies for an Ambaſſador, quia ins 2 
Profeturus, or quia Moraturus, and that at Law he may caſt an Eſſoin for if he 
a Year and a Day, and may aſterwars rcew it ir Occaſion continues; and King's Am- 
the Court ordered the Proceedings to 1:2y tor a Year and a Day, unleſs the er . 

1 52 — , dez int. 8. 
Deſendant ſhould ſoonet return into England, vidcbe. Li. 

: 130. 

If a foreign Ambaſſador (being Pro-Rex) committeth a Crime which 1s, 1aq, 163. 

contra Jus Gertium, as | reaton, Felony, Acultery, Sc. he loſes the Privi- Molloy 139, 


lege and Dignity of an Ambaſſador, and may be puriſhed here as any other Same Rule 


7 . * 42 A : ] * 0 cited. 
private Alien, and is not to be remanded to h's Sovereign but of Courteſy. Rob tow: 


175. Same Rule agreed by the Civilians. So 3 Bulſt. 28. Hawk. P. C. 35.8. P. 
* So upon Contracts which are good Jure Gentizm, he muſt anſwer. “Page 87 


4 laſt. 153. But in Molloy 147. it is ſaid, that moſt certainly by the Civil Law, his Moveables, which 
are account ed an Accetli>n to his Vector, cannot be ferzed on as a Piedge, or for Payment of Debt, 
thor zu by Leave of the King or Stute Whore he redes; for all Coercion ought to be rar from an Am- 
ball dor, as weill that which touches his Necellarics as his Perton; it theretore he hath contracted a 
De. t, he is te bf called upon kindly; and it he refutes Payment, Letters of Requeſt are to go to his 
Malter, to that/the lame Couite may be taken with him as wich Debtors in another Territory; and 
Notice is taker of the Opinion of my Lord Cee, which ſeems to the contrary; and 3 Bulſt. 28. it is 
agreed by te Civilians, that the Verion of an Ambaſſador cannot be arrelted. 


But if af Thing be oniy malum probibitum by Act of Parliament, private 4 Inſt. 153. 
Law or Cuſtem of the Kealm, and is not malum in ſe jure Genitum, nec 3 
Contra jus Gentiam, an Ambaſſador refiding here ſllall not be bound by it. cited. Rol. 


Rep. 175. The tame Rule agreed by the Civilians, 


And now by the 7 Aun c. 12-1t is declared, That all Writs and Pro- See Forreſt- 
* ceſſes that thall at any Time be ſued forth or proſecuted, whereby ther 251. 
* Perſon of any, Ambaſſudor, or other public Minifter of any foteign 
Prince or State, authorized and received as ſuch by her Majeſty, her 
* Heirs or Succeſſors, or the Domeſtick (+) Servant of any ſuch Ambaſ (5) On Mo- 
* ſacor, or other public Miniſter,, may be atteſted or impriſoned, or his tion to ſu- 


* or their Goods or Chattels may be diſtrained, ſeized or attached, ſhall be _=_ — 
deemed and adjudged to be utterly null and void. — 2 
the Court 


held, That it was not neceſſary to ſhew that he actually lived in the Houſe, but that he muſt ſhew the 
Nature ot his Office, that the Court may judge of it; allo that he is not ſuch a one as comes within 
the Deſcription of any of the Statutes 2gainſt Bankrupts. Fitzgib. 200. 2 Str. 799. Ld Raym, 
1524. See 10 Mod. 4, 5. Lord Mansfield was clear, that an officiating Land- wait er at the Cuſtom- 
houle could never be clicemed a bend Fide Domeſtic of a love gu Miaiiter. Bur. Rep. 481. 


„ Provided 
C 
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© Provided, That no Merchant or other Trader whatſoever within the 
« Deſcription of any of the Statutes againſt Bankrupts, who hath or ſhall 
put himſelf into the Service of any ſuch Ambaſſador or Public Miniſter, 
„ ſhall have or take any Manner of Benefit; and that no Perſon ſhall be 
*« proceeded againſt as having arreſted the Servant of an Ambaſſador or 
« Public Miniſter, by Virtue of this Act, unleſs the Name of ſuch Ser- 
« yant be firſt regiſtered in the Office ot one of the Principal Secretariés of 
„State, and by ſuch Secretary tranſmitted to the Sheritf's of Londen and 
* Middleſex, for the Time being, or their Under-Sheritizor Deputies, who 
« ſhall upon the Receipt thereof hang up the fame in ſome public Place 
«* in their Offices, whereto all Perſons may reſort and take Copies thereof 
© without Fee or Reward. ' 

The Perſons who by ſuing out Writs, c. violate this Law, which is 
« declared a publick Act, to be puniſhed at the Diſcretion of the two 
Chief Juſtices and Lord Chancellor, or any two of them.” 


Abr. Eq. One protected by the Genoe/e Ambaſſador brought a Bill in Chancery, 
350 Pl. 4. and was ordered, tho' after (6) Anſwer put in, to give (c) Security to an{wer 
Goodwin the Coſts, in the fame Manner as if he were a Foreigner; becauſe by the 


and Archer : 7 
Paſch. 172g, above Statute all Proceſſes againſt Ambaſſadors and their Servants are mage 


2 Will. Pep. void; ſo that if the Bill ſhould be diſmiſſed, no Proceſs could 1fſue again 


452. And a him. 

like Order N | 

faid to be made by my Lord Cowper, after Anſwer put in, Trin. 1509. between Barret ard 54. 
(5) But it has been denied in the Exchequer. Bunb. Rep. 183. pl. 288. and ſo it has in that Cour!, 
even before Anſwer, where the Bill was for an Inj unction to ſtay the Defendant's Proceedings at Law 
in EjeAment, becaule the Plaintiff was in a Manner torced into this Court (vs, the Exchequer) and 
did not come in originally. Bunb. Rep. 272. pl. 349. It the Motion be betore Anſwer, the Defendant 
will not be obliged to put one in, until the Plaintiff give Bond with a Sur ty to the Senior Six Clerk 
not towards the Cauſe in 4o/. Penalty for anſwering Colts. 2 Ji!l. 452. pl. 142. Molelcy 7. 175, 
pl. 8g. (c) A Depol in Money will not de permitted inſtead thereof. Bunb. Rep. 35. pl. 33. 
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1. Of the Want of ſufficient Certainty inthe Plaintiff's 
Declaration in not ſetting forth his Cauſe. 101. 

2. Of Repugnancy and Surpluſage. 102. 

3. Of Inſufficiency in the Detendant's Bar, 103. 

4. Ok immaterial and informal Iſſues. 103. 


y) Of Amending the Judgment. 105. 

at what Time the Amendment mult be made; 
and therein of Becozvs removed out of inferio2 
Courts, and paping of Colts, 107. | 

Ii) CUhere Records defaced by Deſign or Accident 
will be let right and amended, 109. 


* (A) Of Amendments at Common Law. « p,ge 5, 


T Common Law there was but little Room for Amendments, Britt. 2. 
A which appears by the ſeveral Statutes of Amendments and Jeofails b Co. 156. 
and likewiſe by the Conſtitution of the Courts; for ſays Britton, 
the Judges are to record the Parols deduced before them in Judgment; 
alſo, fays he, E. 1. (a) granted to his Juſtices to record the Pleas pleaded (a) This Or- 
before them, but they are not to eraſe their Records, nor amend them, dinance of 


nor record againſt their Inrolment, nor any Way ſuffer their Records to be E, 1. was fo 
ſtrictly ob- 


a Warrant to juſtiiy their own Miſdoings. ſerveqd, that 

when Ch. 
Juſt. Ingham, in his Reign, moved with Compaſſion for the Circumſtances of a poor Man who was 
fined 13s. 3d. eraſed the Record, and made it 65. Sd. he was fined 8c Marks, 4 lalt, 255. 


Hence it appears, that regularly at Common Law, neither falſe Latin, 9 H. 7. 16. 
the Omitfion of a Word, Syliable or Letter, or other Defect or Variance -7 6.16. 
from the approved and legal Foims, were amendable. 3 


P. C. 192. 
But out of this general Rule there are the following Exceptions. 1. Alls Co. 157. 
Miſtakes were 2mendahble the ſame Term, becauſe it is a Roll of that Term, Blackmore's 
and to in the Breaſt of the Court during the whole Ferm, and then a new '< 
Roll ini zht be brought in the Cauſe, and conſequently the ſame Roll may s 1 
13 rought in the Cauſe, an quently me may 6 Mod. 274. 
be ame nded. 
Tut Cart of the Count which records the Writ was amendable at 8 Co 15“. 6. 
Common Law, thongh of a ſubſequent Term; beciuſe the Recording the? H. 6. 45. 


3 f f ' Vid: Cro. 
Wii: was Surpluſage, and the Judges were not to record againſt a former Car. ; * 
Record. | Sand. 317, 


An Efloin, if the Plaintiff's Name were miſtaken, or an Eſſoin was 2 H. 4. 4. 
made as Guardian, when there was no Guardian in the Writ, this was Fitz. A- 
amendable at Common Law, becauſe ſuch an Eſſoin was contrary to the mendment 
Writ, and conſequently an Inrolment of it would contradict a former h Amend- 
Writ, ment 26, 

Continuances could be amended at Common Law ; as where A. brought 
a Bill againſt B. who vouched C. who entred into Warranty, and pleaded i Co. 186. 
to Iſſue a Venire Facias, and a Jurat' intar A. and B. was put in, which Rol. Abr. 
Furat' ought to have been between A. and C. and becauſe it appeared by 8gg. Vie 
the Record of the Iſſue, and the Award of the Venire Factas, and the Venire for this Cro, 
Itſelf, that the Jura“ ought to have been between A. and C. this was Eli. 619. 


amended, otherwiſe it would be an [nrolment againft a former Record, _— — 


2 Mod, 316, 12 Mod, 8, 684. Stra. 139. 2 Stra. 734. 2 Ld. Raym. 1441. 2 Stra. 947. 
In 


. Ul 
* 
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8 Co. 136. In the Caſe of the King the Writ was amendable where the Fault was 
J 3- 6. in the Form, as ina Quare [mpedit brought by the King, the Writ was 
4:44 __ Preſentere inſtead of Pre entare ; and It was amended ; for it could not 
(95.) be intended that the original Inſtitution of the Court was to deſtroy or 


| leffen the Prerogative of the King. 


— 


Page go* (B) The ſeveral Statutes of Amendment and 
Jeokail. 


HE tying down the Courts ſo ſtrictly not to alter their Records after 
the firſt Term was found very inconvenient, and many Judgments 
were reverſed by the Miſpriſion of Clerks, &c, Whereiore it was enacted, 
„By 14 Ed. z. cap. G. H hat by the Miſprifion of a Clerk in any Place 
© whereloever it be, no Proceſs ſhall be annulled or diſcontinued by un 
{a) The taking in Writing (4) one Syllible, or one Letter too much or too liclle, 
Judges con-“ but as ſoon as the i ting is perceived by Challenge of the Party. or in 
ſtrued this other Manner, it ſhal! be hattily amended in due Form, without v1 ving 


— * Advantage to the Party that challengech the ſame becauſe of luci. Mit- 
a ' * 

for the Suit- prifion. / 

ors, that they 


extended it to a Word. 8 Co. 188. a. But they were not agreed whether they could n ake theſe A. 
mendments as well after Judgment as before, 8 Co. 157, b. which occafingedahe 9 H. 5. c. 4. by 
which it is declared, That the Judges ſhall have the fame Power as well aer as betore Judgment, as 
long as the Record or Procels is before them; and this Statute is well aſa by 4 H.6.c 3. with an 
Exception, that it (hail not extend-to Proceſs on Outlawry, or to Recoids or Procefles in Wales, But 
according to 2 Sand. 40. this laſt Exception, and the like Exception in 8 H. 6. c. 15. ſeem to be an- 
nulled by the Statute of 27 H. 8. c. 26, by which it is enaQted, That the Laws of England ſhall be 
uſed, practiſed and executed in ales, 


8 Co.157. a. Though theſe Statutes gave the Judges a greater Power than they had 


An Original, before, yet it was found that they were too much crampt, having Autho— 
ne" ri to amend nothing but Proceſſes, which they did not conſtrue in a large 
thereof, not Signification, fo as to comprehend the whole Proceedings, but confined it 
included to the Vieſne Proceſs and Jury Proceſs : Wherefcre to enlarge the Autho— 


within the rity of the Courts, 


Word Pro- « By the 8 H. 6. cap. 12. it is enacted, That for Error aſligned in any 


_ * Records, Procets, or Warrant of Attorney, Original Wrir, or Judicial 


12 Mod 31, Panel or Return, by Razing or Intetlining, or by Addition, Subſtrac- 
53,104, 323, tion, or Diminution of Words, Letters, Titles, c. no Judgment or 
867. * Record ſhall be reverſed or annulled, but the Judges, in any Record, 
Ld. m_ * Procets, Word, Plea, Warrant of Attorney, Writ, Panel or Return in 
4-3 554g Affirmance of Judgment, may amend all that which to them ſeems to 
1179, 1284,“ be the Miſpriſion of the Clerk, (except Appeals, Indictments of Tren- 
1295. * fon, Felony and Outlawries of the ſane) and the Subſtance of the proper 
Names, Surnames and Additions left out in Originals and Exigents, con- 
«« trary-to the 1 H. 5. c. 5. and other Writs containing Proclamation, and 
« if certified defeQive, the Parties in Aﬀfirmance of Judgment may alledge 
the Variance between the Record and Certificate, and if found and cer- 
«« tified it ſhall be amended. ap: 

. ** By the 8 H 6. cap. 15, The Judges in any Records or Proceſſes be- 
* fore them, by Error or otherways, or in Returns of Sheriffs, Coroners, 
* Bailiffs of Franchiſes, or others, may amend the Miſpriſion of the 
*« Clerks of the Courts, or of the Sheriffs, Cotonets, their Clerks and other 


Officers whatſocver, in Writing a Letter or Syilable too much or too 


little.“ | 
As theſe Statutes extended only to what the Juſtices ſhould interpret the 


Miſpriſion of their Clecks and other Officers, it was found by Experience, 
| that 
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that many juſt Cauſes were overthrown for Want of Form, not aided by 
any of theſe Statutes, though they were good in Subſtance : Wherefore for | 
further Relief of Suitors, ; 8 

* The 32 Hl. 8. cap. 30. enacts, That if (a) any Hue be (5) tried“ Page 91 
« (c) by the Oath of twelve Men, for the (4) Party Plaintiff or Deman- | 
« ant, or for the Party Tenant or Defendant, in any Courts of Record, On this Sta- 


« Judgment ſhall be given, any Miſpleading, Lack of Colour, inſufficient tute 2 care- 


« Pleading or Jeofail, any Miſcontinuance or (e) (f) (8) (5) Diſcontinu- end cunt 


« ance or (i) Miſconveying of (4) (7) Proceſs, Misjoining of the Iſſue, has the fol- 
(n) Lack of Warrant of Attorney of the Party (n) againſt whom the ing Notes, 
« Iſſue ſhall be tried, or other Negligence of the Parties, their Counſellors vide Dany, 


« gr Attornies, and the Judgment ſhall ſtand according to the ſaid Ver- * Bo 
« dict, without Reverſal.” anlſſue — 

the vi & ar- 
mit is not within the Ad; but it muſt be one joined upon the ſpecial Matter alledged · Cro. Jac. 
£99. and vide Sand. 81, 82. (5) But if in Replevin the Plaintiff is nonſuit after Evidence, and the 
Jury aſſeſs Damages forthe Avowant, this is no Trial within the Act; for the Enquiry of the Jury is 
only in Nature of an Office of Inqueſt. Cro. Eliz. 339. adjudged, 412. adjudged, and vide Goull. 49. 
Hob. 6g. (e) So that an Iſſue upon Nul tiel Record is not withinthe Act. 11 Co. 8. a. Cro. Jac, 
204. d) ln Treſpaſs againſt A. and B. A. pleads Not guilty, and B. confeſſes the Action, and a 
Writ of Enquiry is awarded upon the Roll, but after qu:ad B. there is no Continuance entered, and 
after the Ilſue is found for the Plaintiff, admitting there is a Diſcontinuance guead B. yet it is aided by 
the Statute 3; for B. was Party to the Original, and is privy to the Verdict, being liable to the Damages, 
Sic Jehn Haydon's Caſe, 11 Co. 6. b. adjudged. Rol. Rep. 31. adjudged, and vide Cro. Jac. 304. and 
vide Cro. Car. 313.—But an Iſſue between the Demandant and Vouchee, is not within the AQ, 
And. 26. Kelw. 207. b. 5 Co. 37. b. 11 Co. 6. b. but per Hob. 28:. this Opinion is queſtioned, it nat 
being faid Party to the Original. (e) If as to Part the Detendant joins Iſſue, but ſays nothing as to 
the reit, and this Iſſue is found for the Plaintiff, he ſhall have Judgment. Gm] and Gomer ſal, 
11 Co. 6. b. 2 Leon, 194. Godb. 35. So Rol. Rep. 161. Cro. Jac. 363. Hob. 187. 3 Lev. 39. and 
wide Goa. 109, Ballt. 25, Cart. 51. —But if the Matter is pleaded to the whole, though in Fact but 
in Anſwer to Part, this is a bad Plea, and not helped by the Statute. Hard. 331. (f) This extends 
as well to thoſe on the Part of the Plaintiff as on the Part of the Defendant. Rol. Rep. 161. (g) Dif- 
continuances after, as well as thoſe before Verdict, are within this Act. Cro. Eliz. 48g. Cro Jac. 528. 
and vide Cro. Car, 236. Cro. Jac. 211. Cro, Fl. 320. (5) Dilcontinuances are helped by the 
Statute, but not imperſect Verdicts. 2 Leon. 19 Cro. El. 133. Gedb, 57. 3 Lev. 55. (i) But if 
upon an Information of Perjury the Court awards a Subpenc againſt the Defendant, this is not a Miſ- 
conveying but a diſorderly Proceſs, and not aided by the Statute, Tepliff and Waller, And. 48. ad- 
judged, Kelw. 214. adjudged, and there [aid this is no more helped by the Statute, than if in Eject nent 
the Court ſhould award a Petit Cape, or in a real Action a Diſtreſs or Attachment; for ſuch Diſorders 
were never intended to be redreſſed by the Statute, and vide Cro. Jac. 8g. where one Proceſs does 
not warrant the other. — 50 when a Fentre is awarded to a wrong Officer, and he returns it, and there- 
upon a Trial is had, this is a Mis-trial, and not helped. Browul. 134. Cro. El. $74, 586. Moor 356. 
pl. 482. Yelv. 15. 5 Co. 36. b —But that Mis-trials, as where the Venue was awarded of a wrong 
Place, &c. were not aided by this Statute, vide Cro, El. 468. Goull. 38, Winch. 69. 4 Leon, 85. 
Cro, Jac. 647. Lit. Rep. 365. Moor g1. pl. 212. Kelw. 212. 6 Co. 36. b. () But if there be any 
Defect in an Original, or in the Return thereof, it is not helped by this Act. Kelw, 207. And. 27. 
(!) As if a Difiringas is awarded where it ſhould be an Habeas Corprra. Savil 379, (m) Vide Leon. 
175. Cro EL 145, 153. where the Entry was, that the Defendant ch je per Higgens Atter' ſuam, 
without ſhewing his Chriſtian Name; and it was argued that it was helped by this Statute ;, and in 
Cro. El. 153. it was ſaid that if there were any Waritant of Attorney, and his Name appears, then it 
may be amended by it; but for this vide Rol. Ahr. 289. Leon. 175. and vide 18 El. c. 14. by which 
4 Proviſion is made againſt the Want of any Warrant of Attorney. (n) But if the Judgment is not 
given upon the Verdict, it is not within the Act; as in Debt againſt an Heir upon the Bond of his An- 
celtor, he pleads Rien per Deſcent, except twenty Acres in D. and the Plaintiff replies he hath more 
in F. upon which they are at Iſſue; and it is tound tor the Defendant, but the Plaintiff takes Judg- 
ment upon the Confeſſion of the Aﬀets. Moll: neux and Mellineux, Yelv. 169. reveried by Reaſon of « 


Diſcontinuance; Cro, Jac. 236. reverſed accordingly, and (aid the Statute muſt be intended where che 


Oo 


Verdict is the Occaſion of the Judgment, and vide Cro. Jac, 211. Cro. El. 339, 412. | 


This Statute, though much more extenſive than the others, aud though 
t very much enlarged the Authority of the Judges in Amer dments in Mil- 
takes, yet it remedied no Omiſſion but one, which was the Party's own 
Neglect, in not filing his Warrant, which ſhould not after Verdict preju- 
dice the Right of the Party that had prevailed ; therefore to remedy the 
Onnfſions which the prevailing Party might have been guilty of, as well 
as the other Side, | 

Vol. I. 11 od 
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* Page 92 y the 18 Elis cap. 14. it is enacted. That after Verdict given in any 
(% But if in“ Action, Suit, Bill, Plaint or Demand in any Court of Record, Judgment 
Treſpaſs a- ** (4) thereupon ſhall not be ſtayed or reverſed for want of Form touching 
gainſt A He falſe Latin or Variance from the Regiſter, or (5) other Faults in Form, in 
and . A. 40 any Writ Original or Judicial, Count, Declaration, Plaint, Bill, Suit or 


non . Demand ; or tor (c) (4) want of any Writ (e) Original or Judicial, or by 


is found for © reaſon of (/) any (g) imperfe& or (5) inſufficient (:) Return of any 
him, but Sheriff or other Officer, or for want of any Warrant of Attorney, or for 
— « any Fault in Proceſs, upon or after any Aid Prier and Voucher.“ 
by 

there is Judgment by Default, the want of an Original may be aſſigned for, Frror z for the Verdict be- 
ing found for A, he is out of the Caſe, and it is as if the Action had been brought againſt the other two 
only; but if the Verdict had been ſor the Plaintiff, the want of the Original gu cad the other had been 
cured, 1 Lev. 210, (b) But the Omiſſion of vi & armis in a Declaration of Treipals is Subſtance, 
becauſe that is the Inducement for the King's Fine. Cro, Car. 407. March 140. Cro. Jac. 443, 526, 
£36. but vide Cro. Jac. 130. 2 Rol. Rep. 285,—So is the Aſſignment of a Breach upon a Recogni- 
zance for good Behaviour. Cro. Jac. 412. (c) Leon. zo, 31. Vide where the Original was determined 
and not revived. (d) An ill Writ ia Subſtance, or a good Writ which warrants not the Declaration, 
is not aided by the Statute. Cro El, 9522. Goulſ. 126, Velv. 108, 20g, Sid. 84. 5 Co. 37. b. 3 Bulſt. 
224. Rol. Rep. 432.—When the Variance is ſuch that it ſhall be taken as no Original. Cro, El. 204, 
Hob. 2g1. Cro. Jac. 654, 655. Cro. Car. 327. Cro, El. 286. 3 Mod. 136. Ld. Raym. 4, 411, 1209, 
1220. 8 Mod. 243 10 Mod. 19, 69, 70, 318, 368. 11 Mod. 68. pl. 3. 171, 230, 240. 2. 12 Mod, 
236. Fitzg. 96 Barnes 333, 334, 335» 347, 251. 2 Barnes 381. Stra. 231, 316. pl. 14. 787. 2 14, 
Raym. 1616. 2 Stra. 889, 892. Barnard. K. B 327, 364, 418. 2 Stra. 909, 933. 2 Barnard. K. B. 
51 2 Rol. Rep. 382. 5 Co. 37. b.— But not ſo where the vitious Writ is certified to be the Writ upon 
whicn the Proceedings were, and that there is no other, Cro. Jac. 185, 479, 664, 675. Palm, 428. 
,  Brownl. 96, 97. Cro. Car. 272, 281. Jones 304. Latch 116. Velv. 10g,—But where it appears there 
) was a good Original, no Averment ſhall be taken that the Proceedings were on the vitious one. Cro, 
Fac. 3% Palm 428.— And in Ejed ment, where the Declaration recited the Original to be Summont- 
fur eff, there being none upon the File, the Court would not intend a vitious one; but that there was 
2 £204 one, which is loſt; and that the Plaintiſt's Clerk miſtook in the Recital thereof. Redman and 
Eads, Sand. 317. Ld. Raym. 565, 1068, 1066. Barnes 14.—So the want of a Yenire, Diſiringer, 
Sc. is aided, but not a vitious one; and where a vitious ene ſha!l be taken as one, vide Cro. El. 483. 
Owen 59. Moor 465. Noy 57, Moor 684. pl. 944. and vide Cro. El. 215, 257, 269, 422, 433, 781. 
Cro. Jac. 6g, 162, 396. Cro. Car. go. Moor 402, pl. 536, 623. pl. 852, 696. pl. 967. Godb, 194. 
Leon. 329. Bulſt. 130, 131. 3 Bulſt. 180. Brownl. 76, 97. Yelv. 69. Rol Rep. 22. Stile 8, 483. 
March 26. 2 Rel, Rep. 283. (e) The want of a on the File, which is in the Nature of an Ori- 
ginal, is aided by the Equity of this Act. Hob. 130, 134, 264, 282. Jones 304. Cro. Car, 282. Stile 
91,—and Cro, Jac. 91. to the contrary is not Law,—2uxre of the wantot a Plaint in interior Courts; 
but however an erroneous Plaint is not helped. Cr». Jac. 108, 10g. Stile 115. Rol. Rep. 338. 
CF) But if there be no Return, as if the Writ be Album breve, or the Name of the Sheriff not indorſed, 
this is not helped. Rol. Rep. 295. 5 Co. 41. Cro. El. 310, cog. Yelv. 110. Cro. Jac, 188, 18g. 

(s) Vide Stile 91. 2 Rol. Rep. 247- In the Return of the Fenire, the Words Quilibet de fer 
Plegiat” were wanting; and Cro. Jac 534. per Curiam, it was held not as a Blank or no Return; but 
as an inſufficient one, and helped. 2 Rol. Rep. $7. adjudged, becaute by the Appearance of the Jurors 
it was falved, and ſaid it was not like Dr. Hs Caſe, where Pledges were wanting upon an Origi- 
nal, which ade 3 Bulſt. 275, 276, Cc. Rol. Rep. 445, 446, 447. Cro. Jac. 414. where it is ſaid, that 
not finding Pledges upon an Original is merely the Negle of the Party, and ſo not helped. —lf a Ve- 
aire is awarded to the Corogers, and returned by two of them only; whereas at the Time of the 
Award and Return thereof there were two more, this is only a Mis-return, and aided. Lamb and Wie- 
man, Cro. Jac. 383. adjudged. Hob. 70. adjudged,; and yet if one She:iff of London makes a Return 
without the other, this is not helped, being no Return at all; for they make but one Officer; and the 
Court knows that ore Sheriff there is two Perſons. Hob. 50. (4) Upon the Return of a Yenire de 
medietate Linguæ, it did not appear which were Denizens, and which Aliens. Cro, El. 841. per Curi- 
am, It is an inſufficient Return, and aided by the Statute.—Upon the Yenire twenty-three only were 
returned, but the Habeas Corpora was awarded againſt the twenty-three and A. and eleven of the other 
and A. were ſworn and tried the Cauſe. Fines and North, Jones 302. adjudged, it was not helped; 
for A. was not returned hy the Sheriff, Cro, Jac. 278. 5 Co. 36 b. 37.a. Cro. El. 194, Browol. 
274 Jones 357. and vide Sid. 66.—8ö0 if the Trial had been by eleven of the twenty-three, and one 
of the 7 ales de Circumſtantibus, Sankill and Stocker, Cro, Car. 223. adjudged per Curiam cent. Crebe. 
Jones 245, but vide Brownl. 274 where it was adjudged according to the Opinion of Croke, vide 
Latch 54. but if twenty-five are returned, and the twenty- fiſch is ſworn, and tries the Cauſe, it is not 
helped, becauſe a Mis-trial, Cro. Jac. 647. but if tried by twelve of the other, it is helped. Cro. Tac, 
647. This was before 48 were returned on the Pannel. (i) In a Scire Factas npon a Recognizance 
againſtthe Heirs and Ter-tenants of the Conuzor, the Sheriff returns J. S. Ter-tenant, but ſays no- 
thing as to the Heir, and J. S. pleads to Iſſue, and it is found 2gainft him, Cro. Car. 295. adjudged by 
three Judges againſt Crete, that guead the Heir, there being no Return, it is not helped by the Stig" 
tute ; but per Croke, the Defendant having pleaded to Iſſue, and that being found againſt him, he thall - 
not gow take Advantage of the Heir's not being returned ſummoned. and Cro. Car. 312, 313. it we 
aJjadged for the Plaintiff, becauſe gncad the Heir, it was only a Diſcontinuance, which is aiJed by the 
37 H. 8. c. 30. Jones 319. adjudged, 1 keie 
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* Theſe Statutes were extended only to the Courts above, but the ſubſe-®* Page gz 
uent Statutes extend to all Courts of Record, and remedy ſeveral DefeQs, Sand. agg. 


iſſions not included in the former. . 
E 21 Jac. 1. cap. 13. it is enacted, “ That after Verdict for Plain- 
« tiff or Demandant, Defendant or Tenant, Baily in Aſſiſe, Vouchee, Praiee 
« in Aid, or Tenant by Receipt, in any Action, Suit, Bill, Plaint or De- 
« mand, in any Court of Record, Judgment thereupon ſhall not be ſtayed 
« or reverſed for any Variance, in Form only, between the Original or 
« Bill, and the Declaration, Plaint and Demand, or for (a) Lack of the ſe) Sid. 61. 
« Ayerment of any Life, ſo it be proved they are living, or becauſe the (5)Cro. Car. 


« Venire, Habeas Corpora or Diſtringas was awarded to a wrong Officer - Þ — 


« upon any inſufficient Suggeſtion, or (6) for that the Viſne is in (c) ſome 
as Pra miſ- awarded, or ſued out of more or fewer Places (d) than it ought 232 1 
*« to be, ſo as ſome one Place be right named, or for miſ-naming any of the 206. 


jurors in (e) Surname or Addition, in any of the Writs, or Returns there- ome . 


« of, ſo as they be proved to be the ſame as were meant to be returned ; 4. 
« or for that there is no Return upon any of the Writs, ſo as a Panel be, ceſs 
© returned and annexed thereto ; or for that the Sheriff or other Officer's the Venue 


„Name is not ſet to the Return of ſuch Writ, ſo as it appear by Proof ariſes from 
the Writ was returned by him; or / for that the Plaintiff in Eject- pot np 


ment, or other Perſonal Action, being under Age, appeared by Attor- 1 


* ney, and the Verdict paſſed for him.“ > Bad 

\ truly named, 
Sid. 20. ——But if it ariſes from ſeveral Places, though in ſeveral Counties, and it is tried by one only, 
it is helped. 2 Lev. 122. per Hale, (Cd) By the Opinion of the greater Part of the Judge*, where 
by particular Cuſtom a Trial was to be De wicinet* of the four Wards next adjoining, and the Venire 
is awarded De vicinet'ꝰ of two of them only, it is helped by the Statute, 2 Sand, 258, But Sanders 
dubitavit, whether it ſhould extend to aid any Proceedings except ſuch as were according to the 
Courſe of the Common Law. (e) But this extends not to any Miſtake in the Chriſtian Name. Cro, 
Car. 202. (f) Stile 216, * 218. per Roll. Ch. J. If the Party appear by Attorney, where he 
ought to appear by Guardian, it is Error, and not helped by this Statute. Danv. Abr. 2 V. Tit. 
Error, fo. 12. pl. 13. and Rolls Abr. 1. V. 747. pl. 13. S. C. where he ſays the Judgment was re- 
verſed, becauſe the Party Plaintiff appeared in Perſon. See 2 Sand. 212, 213. aud Com. Dig. 5 V. 
171. It ſeems the general Opinion, that when the Plaintiff appears by Attorney, unleſs it is pleaded 
in Abatement, it is cured after VerdiQ for him, by the Stat. 21 Jac. 1. c. 13. the Words being ex- 
preſs. The Caſes in the Books contra (except that in Stiles) were before the Statute, 


The main Deſign of this Statute was to help any Miſtake inthe Jury Pro- 
ceſs, but there were ſeveral Things ſtill to be ſupplied, and ſeveral others to 
be adjudged Form, which were always conſtrued to be Matters of Subſtance, 
and conſequently not aided by any of the former Statutes ; wherefore the 16 1Vent. 200. 
& 17 Car. 2. was made, the Act which Twwi/den called The Omnipotent Af. 
By the (a) 16 & 17 Car. 2. cap. 8. it is enacted, That after Verdict Thi A 
in any Action, Suit, Bill or Demand, in the Courts of Record at Heft- was only tor 
« minſler, County Palatine of Cheſter or Durham, or of the Great Seſſions _—_ * 
x” made 
in Wales, Judgment thereupon ſhall not be ſtayed or reverſed for Want perpetual 
* of Form or Pledges [Sheriff's Name] returned upon the Original, or for per 22 & 23 
Want of Pledges upon any Bill or Declaration, or for Want of a Car. 2. & 4. 
* Profert in curia of any Deed, or of Letters Teſtamentory, or of Ad- 
* miniſtration, or for the Omiſſion of wi & armis, or contra pacem, or for 
** the Miſtake of the Chriſtian or Surname of either Party, Sums, Day, 
„Month or Year, in any Bill, Declaration ard Pleading, being right 
* in any Writ, Plaint, Roll or Record preceeding, or in the fame, to 
which the Plaintiff might have demurred and ſhewed the ſame for 
** Cauſe, or for Want of Loc paratus eſt werificare, or hoc paratus eff veri- 


* ficare per recordum, ol prout patet per recordum ; or for that there is no 
H 2 right 


* Page 94 


{b) But this © 
extends not 
to any TI'rial +6 
in an impro- . 
per County. . 


Moe. 37, 
199. 
8 Mad. 226, 


239, 380. 
10 Mod. 5 4 a 

69. 300. 

12 Mod. 715 


«cc 
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right Venue; ſo as a Trial was by a Jury of the (5) proper County or 
Place (c) » where the (4) Action is laid; nor ſhall any Judgment after 
Verdict, Confeilion by Cognewit Adionem or Ke licta Verificatione, be 
reverſed for Want of a Miſericordia or a Capiatur, or becauſe one is en- 
tered for the other; nor for that Idee conceſſum eſt per curiam is entered 


* for [des conjideratum eſt, Ic. or for that the lncreaſe of Colts after Ver- 


dict in an Action, or upon a Nonſuit in Replevin, are not entered to be 
at the Requeſt of the Patty for whom the Judgment was given, nor by 
Reaſon that the Coſts in any Judgment whattoever, are not entered to be 
by Conſent of the Plaintiff ; and that all ſuch Omiſſions, Variances and 
Detects, and (e) other Matters of like Nature, not being againfl the Right 
of the Matter of the Suit, nor whereby the Iſſue or Trial are altered, 
ſhall be amended where ſuch Judgments are or ſhall be removed by 


Writ of Error.“ | 


3225 3499 | 
371, 408, 494+ Comyn. 555. Stra. 313, 2 Stra. 1011, 2 Mod. 24. (c) In Debt upon 2 


Bond in Lenden, conditioned for the Pertormance of Covenants, one of which was tor the Enjoyment 


of Shrub-walk, in the Foreſt of HW. in Com, N. and the Detendant pleaded Performance generally ; and, 


the Plaintiff replied, that the Earl of N. having Title by Grant, Cc. entered and ouſted him; and 
the Defendant pleaded the Earl of W. had no Title ; and thereupon lilue was Joined, and tried by a 
Vijne of Shrub-walk, and found for the Plaintiff; and though no Vie could arife of the Walk, ard 
it could not be intended a Vill, being only collatera}ly alledged as a Thing granted, and not as a Place 
where any Fact was done, yet being tried by a Jury of the County where the Matter of the Iiſue arole, 
Stirk and Bates, Lev. 207, it was adjudged for the Plaintiff by three Judges con" Twiſden, who ſaid 
it was not within the Words, and being a new Law, it ſhould not be taken according to the Intent, 
againſt the Words; and after, Error was brought; but the Parties apiced, the Defendant making 
the Plaintiff Satisfaction. Sid. 326. adjudged per tetam Cur” præter Twiſden, though objected, the 
Action being laid in London, the Hue thould have been there tried, unlels ſome other Place had been 
ſhewed in the Record; and vide 1 Lev. 122. (4) The Plaintiff declared that the Defendant gpu 
Landon faid of the Plaintiff, That be bad ſtole Plate at Oxford ; and the Defendant Juſtthed that he 
did ſtea! Plate at Oxferd, per guid he ſpoke the Words at Lenden; and the Plaintiff replied, De 
mnjuria ſun propria, @c. and thereupon Iſſue was joined and tried in Londen, and found for the 
Plaiotiff , and though it was adjudged, that the only Point in Iſſue was, Whether the Felony was 
commited, which was triable at Cæferd, yet the Plaintiff had Judgrnent Creft and Bate, Sand, 
247, 248 by three Judges, who ſaid, that the liſue being tried by a Jury of the proper County, it 
was within che expreſs Words of the Satute; but Tww/den forment cent; ani by the Reporter, this 
Judgment was given not only againſt the Opinion of Tau den, but of ſeveral others, as he was informed; 
and being of Counſel with the Defendant, he agreed the Meaning of the Statute was, that the Hue 
mould be tried in the proper County where it arites, elſe it would be impoſſible, by any Plea, to re- 
move the Trial from the Corgty where the Action is laid. Raym. 181. a judged, that it was helped 
by the Statute ; but ſaid that the Detendant might have demurred upon it. 2 Reb. 496. adjudged, 
Vent. 263. cited, to be 2djudged ; to AJ derly and Fife, 2 Lev 164, 165, adjudged. Vent. 263. cited 
und vide Raym. 392. where the like Point was in Queſtion, & adj“; fo 2 Jones 82, & acjern', 
And in the Caſe of Jerning and Hunking, Vent. 263. (where the Court ſaid it was within the Words, 
but not the Meaning of the Act; for the Intention was %, that the rial was in the County where 
the Iſſue did ariſe) but in Regard of theſe Precedents cited, they would not tiay Judgit. ent; but 
by the Report of this laſt Caſe, 2 Lev. 121. it does not appear how the Judgment was; but 
Hale Ch. Juſt. there ſaid the Meaning of the Statute was, It the Iſſue was tried in the County where 
the Matter thereof aroic; for it is not reaſonable to believe the Parliament intended to aher the 
whole Courſe of Trial:, and to have Things tried in ſoreign Counties, & adz-rnatur ; and by the 
Report of the ſame Cale, 3 Keb. 355, 371, 509. the Paities agreed to amend and lay the whole 
Matter in the County where the Aion was laid; and iaid the Court inclined ftrongly againſt 
£.e judgment cited. (e} Vent. 272. Raym. 398. 


The above Statutes being chiefly calculated to aid Impe-feQions after 
Verdict, and the Starute 27 Eliz. c. 5. aiding Defects in Form only on 3 
general Demurrer, it was thought adviſeable to enlarge the Authority of 
the Courts further in Favour of Suitors ; and th -refore, 

By the 4 Ann. cap. 16. for the Amendment of the Law, it is enacted. 
Note; Tiais« That where any Demurrer ſhall be joined and entered in any Action or 
ie ad toe Suit in any Court of Record, the Judges ihall proceed and give Judg- 


have been : , 3 . 
penned by © Went according as the very Right of the Cauſe and Matter in Law fhuil 


the great 
Lid Somers, 


Carth. 66. 
Sin. 42. 
pl. 3. 


See 2 Piſhop Burnet's Hit. of his own Times., p. 339. 
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appear unto them, without regarding any Im perfection, Omiſſion or De- 
« fect in any Writ, Return, Plaint, Declaration or other Pleading. Proceſs 
« gx Courſe of Proceeding whatſoever, except thoſe only which the Party 
« demurring thall ſpecially and particularly fer down and expreſs together 
« ith his Demurrer, as Cauſes of the fame, notwithſlanding that fuch lin- 
perfection, Omimon or Defect might have heretofore been taken to be 
. Matter of Subſtance, and not aided by the 27 Elis. c. 5. fo as ſuſſicient 
Matter appear in the faid Pleadings ; upon which the Court may give 
« Jadgment according to the very Right of the Cauſe, and no Advantage 
or Exception ſhall be taken of or for an immaterial Traverſe, or of or for 
the Default of entring Pledges upon any Bill or Declaration, or of or for 
the Default of alledging the bringing into Court any Bond, Bill, Inden- 
„ rare or other Deed whatſoever, mentioned in the Declaration or other 
++ Pleading, or cf or for the Default of alledging of the bringing into Court 
„Letters Teſtamentoty or Letters of Adminittratian, or of or for the * Page 
. — er onimaetemmmcbs 8e 95 
+ Omillion of vi tf armis, © contra pacem, or Either of them, or of or for 
the Want of Averment of bec paratus eft werificare, or hoc paratus eft ve-g, g Ann. 
* rificare per recordum, but the Court thall give Judgment according to thee, 20. ſ. 9. 
very Right of the Cauſe, as aforeſaid, without regarding any ſuch Imper- this c is 
* ſections, Omifſions and Defects, or any other Matter of like Nature, ex ENGTING © 
* cept the fame ſhall be ſpecially and particularly ſet down and ſhewn for 3 
„ Cauſe of Demurrer.”—— And, ** That all the Statutes of Feofails ſhall andlaforma- 
be extended to Judgments which ſhall be entered upon Confeſſion, Nibil tions in Na- 
Aicit, or Non ſum infermatus, in any Court of Record, and no ſuch Judg- ture of Yu9 
ment thall be reverſed, nor any Judgment upon any Writ of Inquiry of. 
Damages executed thereon, be ſtayed or reverſed for or by Reaſon of any 
« Imperte&tion, Oumitlion, Defect, Matter or Thing whatſoever, which 
«© would have been aided and cured by any of the faid Statutes of Jeofails, 
in Caſe a Verdict of twelve Men had been given in the ſaid Action or 
„Suit, fo as there be an Original Wrir or Bill, and Warrants of Attorney 
© duly filed according to the Law as is now uſed.” 
Notwithſtanding the great Enlargement of the Power of the Judges, by 
the above recited Statutes in amending Writs, Proceſſes, Wc. yet none of canh 188, 
them were thought to extend to Writs of Error; and the rather, becauſe 367, 520. 
uch Amendment would not be in Aſſitmance of the Judgment; but it being Ld. Raym. 
found that defeCtive Writs of Error occaltoned great Delay of Juſtice, 364 
s Mod. 16, 
69. Comb. 354. Salk. 49. pl. g. 


By the 5 Geo. 1. c. 13. it is enicted, © That all Writs'of Error wherein 
* there ſhall be any Variance from the Original Record, or other Defect, 
* may and ſhall be amended and madg agreeable to ſuch Record, by the 
reſpective Courts where ſuch Writ or Writs of Error ſhall be made re- 
** turnable ; and that where any Verdict hath been or ſhall be given in any 
Action, Suit, Bill, Plaiar or Demand, in any of his Majeſty's Courts of 
** Record, the judgment thereupon ſhall not be ſtayed or reverſed for any 
Deſect or Fault, either in Form or Subſtance, in any Bill, Writ Original 
or Judicial, or for any Variance in fuch Writs from the Declaration or 
&* n „6 

other Proceedings“. | * This D. 

vitan,v hich 

comprehends the Hiſtory of the Statute Law, as to the Power given the Judge: ts amend, ſhews evi- 
dently how very cautious the Judges in forrer Times were of exceeding the Power delegate! e 
them; for they had always in View the important Diſti nction between judging, or adminiftring 
Juſtice according to Law, and Legiſlation, | 


(C) Uhether 


dl 


, 
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(C) Whether the Statutes of Amendment extend 
to the King, oz to any criminal Pzoceedings, 


Fide Cro. Ti; has been a great Queſtion, Whether any of theſe Statutes extend to 
Car. 144, | the Caſe of the King, either to remedy the Party where he has prevailed 
*. azainſt the King, or the King againſt the Party; but as It has been ruled 

ones 320. in both Caſes, and ſeems now eſtabliſhed that theſe Statutes do not extend 


* 7 to the (a) King, it will be needleſs to enter minutely into this Enquiry ; for 
8 Mod. $8, though only Indictments, Appeals and Informations on Penal Statutes are 


296, 328, excepted in all the Statutes from 8 H. 6. cap. 12. yet becaule the fiiſt Statute 
330. ſays it ſhall be amended on the Challenge of the Party, in which the King 
Fitzgiv. 56, cannot be included, the ſubſequent Statutes are ſuppoſed to be made on the 


2 3 
= Say ſame Plat- form; and that this Exception is only ex abundanti cautela, 
9. Stra. 

ig 2 Stra, 999. 2 Lev. 239. Hob. 328. 2 Sand. 258, 308. 3 Bulſt. 276. Rol. Rep. 447. 4 Mod. 

396, 6 Mog. 269. Ld. Raym. 511, 565. 1 Salk. 48, 51. pl. 14. 2 Salk. 699. pl. 1. Sand. 24. 

2 Mod. 144. Ld. Raym. 1345 859. 2 Ld. Rayrn. 1061, 10575 1059, 1137, 1307, 1472. 10 Mod. 
88, Fitzgib 193. 11 Mod. 198. pl. 12. 230. pl. 3. 233. 12 Mod. 107, 248, 274, 312, 369, 384, 

422, 593. Le Raym. 495. 2 Ld. Raym. 860. 2 Salk. 604. Carth. 520, Barnes 3. 2 Barnes 22, 

286 Stra. 187. 2 Stra. 739, 871, 911. 2 Barnard, K. B. 6. 2 Stra. 1026. Carth. 306. Andr. 14, 

(a) A modern judicious Author owns he is not aware of any material or ſolid Realon to make theſa 
Statutes extend to criminal Proceedings: That no one could have heard of the late Application to 

the Houſe of Lords in the Caſe of Zuchup, to reverſe a judgment of the King's Bench for what is 

called Error, but muſt have wiſned there was ſuch a Power to amend, Ob/erv. on Stat. 201. 2d. 


"Edi:. 


page 96 Thus in a Quo warranto guare the Defendant claims a Warren, the De- 
fendant preſcribes for a Warren within the Manor of Ridge, and the Venire 
was awarded from the Villa of Ridge, and not from the Manor of Ridge, 

a Verdict for the Defendant ; the Coutt awarded a new Venire *, be- 


Jones 320. 


* Vid, it : the 
e - | „ey held the King was not within the Statute 21 Jac. 1. c. 13 f. 
. 155 8 
enire is 1. ward ed of the Body of the County, vide the Stat. 4 Ann. c. 16.1, 6. and 24 
Geo, 27 . Jide Head of Juries. | 
Suk. 51 n an Information for a ſeditious Libel, the Venire was returnable 13 


I. 14. © ber, and the Diftringas teſted 24 October, this was a Diſcontinuance, 
6 Mod. 268, b.cauſe not returned in the Preſence of the Party; and notwithſtanding 
8. C. the Queen had a Verdict; the Court would not amend it, though ſuch 
2 Ld Raym. Amendinent would have been warranted by the Roll, where the Di/fringas 


— well awarded. 

The | 

wer. „dy three Judges, h2fitante Geuld, 

Cro. Jac. But it has been adjudged, that the ſeveral Proviſoes in theſe Statutes, 
| which -pt Appeals and Indictments of Felony, c. and that they ſhall 


414. | : : 
Hod 101. not extend to any Writ, Bill, Action or Information upon any Popular or 


Cro, Jac. Penal Statute ; do not (@) extend to thoſe Caſes in which a Remedy is 
S * 66 given by Way of Recompence to a Party; as upon the Statute of Waſte, 
Sid. 66. for not ſetting forth Tithe, Forcible Entry, Cc. 

Stile 307. ; 

2 Sand. 258. (a) But a Writ of Raviſhment of Ward upon the Statute of H/eftm. 2. c. 35. is with- 
in the Proviſo. Dr. Hufſy and Moor, 3 Bulſt. 275, 276. 


Alſo by the 4 Ann. cap. 16. for Amendment of the Law, it is enacted, 
That all the Statutes of Jeofails ſhall extend to all Suits in any of her 
_ + Majeſty's Courts of Record at Weftminfler, for Recovery of any Debt 


«6 imme- 


* 
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« immediately owing, Or any Revenue belonging to her Majeſty, her Heirs 

« or Succefſors, and ſhall alto extend to all other Courts of ecord.“ | 
And by the 9 Ann. cap. 20. ſed. 7. it is enacted, That the Statute for p74. Tit. 
« the Amendment of the Law, and all the Statutes of Feofails ſhall be ex- Informati- 
« tended to Informations in Nature o a DT Warrants, and Proceedings ons. 

« thereon for any the Matters in the ſaid Act mentioned,” 


f 2 


— — 


D) In what Caſes the Pꝛoceedings in Civil 
Cauſes are amendable, and the Männer there- 
ol; as by amending one Part of the Recozd by 
another. And herein, 


1. Of the Original Writ and Procels. 


HE Original Writ is made amendable by 8 H. 6. cap. 12. and other 
Statutes, when it is not made out purſuant to the Initryftions given 
to the Curſitor; and likewiſe in thoſe Miſpriſions which appear to be wzti- 
{eriptoris, and are not of the Subſtance of the Writ ; as whete the Inttruc Hob. 218. 
tions to the Curfitor are for a Pracipe againſt Lenthrop Frank Milite, and Cro. El. 544. 
the Curſitor makes the Original Lenthrep Frank Genereſo, the Writ (a) S. P. 
i 3. N 70 8 Co. 15. b. 
ſhall be amended according to the Inſtructions given the Cutſitor. 8. P. 
| | Lit. Rep.50. 
8. P. but if the Inſtrutions were wrong, it is not amendable. 2 Vent. 46, 49, 130. S. P. Sid. 412. 


S$, P. (a) So Devifit for Demr/it, Rol. Abr. 198. Hob. 249. Brewnl. 130. YVacariam for Picariam, 
Hob. 128. were amended, becaule the lyſtructions to the Curſitor in both Caſes were right. 


So ff Inſtructions are given to the Curſitor for drawing a Writ againſt 2 Vent. 152, 
Melly, and he by Miſtake makes it We/?ly, and fo are all the Proceed- 
ings atterwards, this ſhall be amended ; and accordingly the Court or- 
* dered the Curſitor to attend, who ſatisfying them that his Inſtruftions* Page 97 
were right, they ordered the Original to be amended in Court, without any 
Application to the Chancery, or Qrder thence, and they amended all the 
Proceedings after. 

do when there are two Defendants, and the Writ is Præcipe to them 
both, quad teneat conventionem, this ſhall be amended, becauſe the laſtrue- 3 ere 
tions beginning againſt ſeveral, the Curſitor had not purſued them. a Writ is 

was reddat 


. | inſtead of reddant. 2 Sand. 38. 
A Quare Imp:dit was brought ad præſentand ad Eceleſiam de Matton, Cro. Car. 34. 


where it ſhould have been ad Vacariam Eccleſiæ de Muttan, though this be Targer and 
an\Error in Subſtance, the Vicarage being diftin& from the Parſonage ; Palmer. 
yet becauſe the InftruQtion to the Curſitor was right, and this a perempto- 
ry Writ, it was allowed to be amended. 6:54 
So if the Party, in order to have a Formedon in Deſcender, draws In- 8Co. 169. b. 
ſtructions that the Land deſcended to him as Son and Heir of the Do- | 
nee, and the Clerk draws the Writ that the Land defcended to him 
as San, and omits Heir, if the Clerk ſhews his Inſtructions, and will make 
Oath thereof, it ſhall be amended, 9 
Alſo the Writ was held amendable if there was (a) falſe Latin, or a por 4 
| | ord Diverſity 
between 
falſe Latin and no Latin, vide Lev. 2. 2 Vent. 173. 


AMENDMENT any JEOFAIL. 
s yrhere is Word that was no Latin, if it were only in the (4) Form of a Writ ; but i 
a Diverſity it were of the Subſtance of the Writ it could not; for by the Status the 
between the Courts are allowed, where they have ſufficient Authority to amend the 


Negligence porm of that Authority, but not to make an Authority for themſelyes, 


d the Neſ- : h 
. by altering the Subſtance of the Writ, 


Clerk ; for 

the Negligence (as if he had a Copy of the Bond, and does not follow it) ſhall be amended bu 
his Neſcience or Ignorance in the legal Form and Cauſe of Originals, is not amendable; for if thiz 
were allowed, it would introduce Error and Barbarity into legal Proceedings. 8 Co. 159. 4. Lev, z, 


ICs 159. b.. Therefore if the Writ be imaginavit for imaginatus eft, or ave fo 
Moor 5. pl. 21, it ſhall be (a) amended. ; 

17. S. P. h 
N. Bendl. 33. S. P. cited. And. 24. S. P. cited. (a) But in Blackmore's Caſe, 8 C. 159. b. hos ber- 
for hoc bre ve is held not amendable; but Quere, & vide 2 Vent. 173. which ſeems to hold cther. 
wiſe. | | 


L 0 But the eſſential Part of a Writ is not amendable; as in Aſſiſe, where the 
Heath and Teſte was duodecno Regis for duodecimo, the Writ was abated; (a) becauſe 
- Pageat. it would have been erroneous to have proceeded on a wrong Writ ; for this 
(a) Diſtricti- could not have been pleaded in Bar of a new Aſſiſe; and the Court could 
> ogg not amend it, becauſe the Curſitor was judge of the Day when the Writ 
h ve been iſſued, and there were no Inſtructions to amend the Writ by. 


Deſiruftio- 

nem in a Writ of Haſte, not amendable. Freeman's Caſe, 5 Co. 43. adjudged. Cro. El. 462. 2d. 
judged, the Word there being Diſirictienem with an i, and not an e. 2 Bulſt. 51. cited, and vide 
Hut. 56. indicari for indidtari; aid % Rol. Rep. 255. 


8 Co.1:9.2. 80 if a Writ be brought againſt Executors in the Debet and Detinet, that 
$ Co. 36. ſhall not be amended, becaute the Action is miſ-conceived, giving the 
Court Authority to proceed a gainſt Executois Jure proprio, when they are 

not ſo chargeable by the Law. 2 
But the negligent (a) Oumiſſion of what the Clerk in Courſe ought to 
8 Co. 160. have inſerted (as the Oiniſſion of Dei gratia) in the Stile of the King, ſhall 


1 be amended. 


tition, the * 

Oriffion of the Words eſterſurus guare non fecerit, was ſupplied. 8 Co. 160. 2, — In a Quere In. 
ped:t, the Word ad was omitied and am ended, Goulſ. 78. Cro. El.*119. — In a Formedon of Lands 
in L. the Word in was omitted and amended. Noy 73. 


* Page 98 * And here it may be proper to obſerve, that the Want of an (a) Original 
(2) So is the is (5) helped after the Verdict by 18 Eli. c. 14. fo is the Want of a (c) Bill 


Want of a „ . | %, » 5 
 Fenire, Bi. on the File, (4) but the Statute does not extend to help a vitious Writ. 


firingas, and . | 
other Proceſs. Vide ſufra the Notes on 18 El. c. 14. (ante un Sr 2 Salk. 454. 2 Ld. Raym. 
1143. (6) ide ſupra the Notes on 18 El. (ante g2.) (c) That the Want of Bill upon the File, 
which is in Nature of an Original, is aided by the Equity of the Act. Hob. 130, 134, 264, 282. 
Jones 304. Cro, Car. 252. Style 91. Cro, fac. 91. cont. Cd) Cro. El. 722. Velv. 108, Sid. 84. 


Fand. 317. But if the Original be miſrecited on the Roll, as in EjeAment, if it be 
_ 3- Summonitus inſtead of Attachiatus, after Verdict, if on Search no Original 
and Edolph. is found, it will not be Error, for the Statute helps the Want of an Original 
to all Intents, as if there had been a good one onthe File; and if there had 
been a good one, ſuch Mliſtecital would not have been erroneous ; and if 
the Recital of the Original be but Form, it was not neceſſary after Verdi 

to amend the Bill. | 


2, Of 


* 


ia 


AMENDMENT ax» JEOFAIL, 


2. Of the Imparlance Roll. 


FT ER the firſt Term it is allowed in C. B. to amend the Impar- , FS 
lance Roll by the Office Paper-Book, becauſe that is Inſtructions to 198. 

the Prothonotary to enter up the Imparlance Roll, and therefore that is Hob. 83, 

amendable as the Original is by the Inſtructions given the Cur- 246: 


all 
ow "bat this muſt be on Affidavit that the Paper-Book has not been al- A. 75 Rep. 
tered ſince the Defendant's Attorney has put his Hand to it. die das 
ut. 83. 


Lit. Rep. 278. In the King's Bench they will amend both the Bill and the Roll by the Office Paper- 
Book, becauſe this is Inſtructions for making them both; but they cannot amend from any other 
Paper-Book, becauſe ſuch Book is not Inſtructions left in the Office to make up both the Roll and the 
Bill ; but where there is no Office-Book, as where the General Iſſue is pleaded, it ſeems they ſhould 
amend either the Bill or the Roll by the Declaration, of which they gave the Detendant a Copy, be- 
cauſe ſuch Declaration is the only Iaſtruction to the Clerk of the Office “. 


* In B. R a Bill is ſeldom filed, unleſs againſt a privileged perſon. Where a Bill is not filed, the 
Court will permit a right Bill to be filed, without enquiring into the Time of filing, and give the Plain- 
tiff Leave to amend his Plea-Roll, by the Bill filed. Gardner againſt Browne, Trin. 15 Gee. 3. B. R. 


If the Bill on the File be with Blanks, or the Imparlance Roll be with Lit. Rep. 
Blanks for Dates or Quantities, yet it may be amended by the Paper by ran 
the Clerks themſelves, until aRecordatur be ordered of the Verdict return- L i ap 
ed on the Nif Prius Roll; but after ſuch Recordatuy it can only be Rol. Ab 
amended by the Court; for the Roll lies with the Prothonotary to be made 207. _ 
up according to the Paper-Book, until the Recordatur of the Verdict be al. 8 
lowed ; but if after the Recordatur be entered, it is ordered on the Roll in f 8. 
ſtatu quo tunc ; and then the Court is ſuppoſed to take Conuſance of it, in z Leon. 110. 
what Manner it then was; and if the Clerks might afterwards alter thez Mod. 316. 


Roll after Entry of the Verdict, they might amend it in the Verdict which 12 Mod. 8, 


is on the % Prius Roll, and which was ſettled by the Judge of Nife Prius, &. 135 


and cannot be altered but by Rule of Court. 2 Stra. 734. 
2 Ld, Raym. 1441. 2 Stra. 947. 


The Imparlance Roll cannot be amended by the original Writ, becauſe 
the original Writ is the Authority on which the Court proceeds, winch the Rol. Abr, 
Plaintiff mult proſecute, for otherwiſe he does not proceed in that Caule, Hob. 21. 

And vote; 
Vf the Count varies in Form, the Defendant may plead it in Abatement, for he has abated his own 
Writ by proſecuting it in a diftgrent Manner; but it it varies in Subſtance, the Defendant may move 
in Arreſt of Judgment, becauſe the Court has no Authority to proceed, having proſecuted a diffe- 
rent Matter lrom that whieh tKe Writ has given Authoricy to the Court to take Cognizance of. 
Jon. 304. Cro. Eliz, 722. Cro. Jac. 654. 


The !mparlance Roll cannot he amended by the Plea Roll or NVif Prius Rol. Abr. 
Roll; for the jmparlance Roll is the original Declaration and the Ground 7. 
A & Cro. Car. 92. 
of all. . 
Lit. Rep. 72. 
Hut. 92. Hetl. 29. 3 Bulſt. 227. Hob. 76. Lateh 165. 


gut if the Declaration be againſt H. B. and he imparls by the Name of“ Page 99 


R. B. but pleads by his right Name H. B. this is no material Fault, be- Rok, Abr. 
caufe it is only a Continuance frony one Term to another, and by pleading 199. 
by his right Name he acknowledges he imparled by a wrong Name. 


* 


3. Of the Plea Roll. 


The Plea Roll may be amended by the Imparlance Roll, which is no Hob. 36. 
more than a Kecital of the Imparlance Roll, and begins with an Alias prov? — Abr. 
patet, 7. 


AMENDMENT any JEOFAIL.' 


patet, being the Count of the ſecond Term, to which the Defendant 
pleaded ore tens. | 

Moor 211. If there be a Miſtake in the Attorney's Name, it may be amended by 
the Warrant of Attorney, for the Warrant of Attorney being precedent 
will amend the Plea Roll, and the Court will take Notice that it is the 
ſame that appeared. | 

Yelv. 38. But if the Name of a Stranger be put into the Plea, this will be Error, 

Cro. Jac. 13. for it cannot then appear to the Court that the ſame Man that appeared 
did plead ; and then there was no Plea pleaded ; and fo if the Defendant's 
Name be miſtaken in the putting in his Plea, as if in an Audita Querela the 
Plaintiff ſurmiſes that he entered into a Statute of zool. to the Defendant, 
for the Payment of 5o/. per Ann. for ſix Years, to John Buſh, a Stranger, 
if the Defendant comes, and Proteftand”, fc. pro plac? idem Jobannes Buſh, 

Cro. Eliz, inſtead of the Defendant ; this is erroneous, becauſe it does not appear to 

94. the Court that the Plea was put in by the Stranger, to whom the Payment 
was to be made, and not to the Defendant ; bur if the Plea had been, that 
the predi@” Plaintiff wenit & dicit, inſtead of the Defendant, this will be 
conſtrued to be the Miſpriñon of the Clerk, for it is apparent that the 
Plaintiff could not be the Defendant ; but it ſhall be ſuppoſed to be put in 
by him that appeared, ſince there is no other Perſon. 


4. Of the Jury Proceſs and Nr Prius Roll. 


Vide Head If the Venire be of the ſame Place, and in the ſame Action, and between 
of Juries. the ſame Parties, all other Faults will be amended. 

ö But if the Place be totally miſawarded, this is not helped by any Sta- 
Vide 4 Ann. tute; but if it is only mifawarded in Part, this is helped by the expreſs 


7. 0d Words of 21 Fac. 1. cap. 13. 


_ Geo.2. c.18, 
ſ. 3. That the Award is to be at large of the Body of the County; and 3 Geo. 2. c. 25. Head of 


Juries. 


Jones 302. In Ejectment, where the Venire was de placit' tranſgreſſionis, omitting 
3 Efjectionis Firnæ, the Court held the Venire to be ill, becauſe it was not 
Co ja 4 > «1 in the ſame Action, for an Action of Treſpaſs and Ejectment are different, 
Leere. and there might be an Action of Treſpaſs between the ſame Parties; but 
if the Diſiringas had been right, they would have judged this Yenire to 
Cro. Car, have been null, and the Want of a Venire is aided by the Statute. 
275. If the Jurata mentions the Iſſue to be de placit' tranſgreſſionis, where 
Danv. Abr. the Action is Debt, and the Award of the Venire and Diſtringas Debt, this 
334, 338. ſhall be amended ; for the Jurata is an Award of the Diſtringas, in Purſu- 
uu ons de ANCE of the Award of the Venire, and the Venire being right, the (a) Se- 
Roll being ondary Proceſs ought to be made accordingly. 


right ſhall | 

amend the Venire, and the Yenire being right ſhall amend the Diſtringat, which is the proper Pro- 
ceſs for convening the Jurors in the King's Bench: So of the Habeas Corpora, which is the Common 
Pleas Proceſs. Lit. Rep. 252, 253: | 


page too “ So if the Sheriff return nomina Jurat' inter Partes predia” de placit 
Rol. Abr. franſgreſſionis, where the Venire is de placit' debit”, this ſhall be amended; 


20. for in dorſo Brevis he ſays executio iftius Brevis Patet, Efc. which could 
_ Car. not be if it was not in the fame Action. 

75 — 85 | 
Mo. 465, The Award of the Venire muſt be to a Day in the ſame Term, or to the 
Dany, Abr. next Term, but it mult be in Term, otherwiſe it is erroneous. 
335» 


But 


AMENDMENT axy JEOFAIL; 


ured bong he . be without the Day of Mi prius, or mentions a 3 Mod. 78. 


wrong Day, if the Jurata Roll be right, the Diſtringas may be amended greg — 


by the Jurata Roll. | | 274. Lord 
Raym. 98, 811. 2 Ld, Raym. 1144. 2 Barnes 3, 4, 9, 10. 


So if the Return of the Venire be miſtaken, this may be amended by the — — 
Roll; and if the Teſte of the Venire be out of Term, or before Plea plead- 8 6 
ed, it is no Error; for the Teſte of judicial Writs being only Matter of Ciro jac 162. 


Form, ſhall not vitiate if miſtaken. Cro. Car. 38. 
| - 2 Rol. Abr. 


If the Number or Qualifications of the Jury be omitted in the Venire, it Hue Head 
may be amended: by the Roll, and the rather, becauſe theſe Matters ate of Furies, 
aſcertained by the Law. | 

If there be a Miſtake in the Chriſtian Name of a Juror it is (a) incu- Dans; ae 
rable, for the Statutes do not extend to it, but only extend to cure Sur- 330. x 
names and Additions, for there can be but one Name of Baptiſm, but there Cro. Eliz 
maybe various Surnames and Additions ; and therefore if it can be proved 202, 563. 


what Perſon the Sheriff meant by his Surname or Addition, it may by (ne 
amended and ſet right. 2 
: wrong inthe 


Diſtrin gas, or in the Panel returned, or in the Panel of the Jury ſworn, if it can be proved to be the 
fame Man that was intended to be returned in the Yenire, havingthere his right Chriſtian Name, N 
may be amended. Rol. Abr. 196, 197. 3 Bulſt. 18. H:6. 64, Brownl. 174. See 2 Stra. 1214. 


If the Court on an inſufficient Suggeſtion awards the Proceſs to an im- Vide for this 
proper Officer, yet this is aided after Verdict, for that only makes an In- Head of Ju- 
ſufficiency in the Return of the Jury, and inſutficient Returns are aided ? 
for it was the Defign of the Statute, that if the Cauſe was tried by a right 
Jury, that it ſhould not be material what Officer got them together. | 
As to the Mi prius Roll, which is only a Tranſcript of the Plea Roll to 

carry the lſſue into the Country, if it differs from the Plea Roll in anyg Co. 166. 
Matter which does not alter the Iſſue, it may be amended; but if it differs Moor 681. 
in any Matter which alters the Iſſue, it cannot be amended by the Plea Carth. gos, 
Roll, becauſe it does not give the Judge of Viſ privs Authority to try the 1 
Matter which is in Iſſue between the Parties on the Plea Roll (6). (5) Varig 

| in the N 
prius Roll amended by the Plea Roll in Indi ment for Forgery. Barnard. K. B. 31. 2 Ld, Raym. 
1518. 2 Str. 843. a | 


As if the Iſſue be on the Addition of the Defendant's Name, whether $ Co, 166. 
J. S. was Huſbandman die impetrationis Brevis, and the Nift prius Roll 

be, whether he was Huſbandman generally, omitting the Words die impe- 
trationts Brews, this is not the Iſſue on the Plca Roll; and therefore can- 

not be tried. a 2 

So in u Bond conditioned for the Payment of a certain Sum at the fixft Brownl, 47. 
— next enſuing the Date, and on the . privs Roll the Date be 
omitted, this is not the ſame Iſſue as on the Plea Roll. | 

But where the Defendant's Name is omitted in joining of Ifſue, this ſhall N. Pyer 260. 
be amended by the Plea Roll, becauſe the Iſſue is not varied, and the ſui- 
tices of Viſi prius have Authority to try it by the Diſtringas. 

So where in an Action on the Caſe upon 4ſump/it, the Defendant (upon Rol. Abr. 
the Plea Roll) pleads Non 4ſſump/it, and on the Ni, print Roll it is Non*0% 203. 
Culpabilis, after Verdict the Niſi prius Roll ſhall be amended by the Plea 
Roll, for both Pleas traverſe the Gitt of the Action ; and the Defendant 
has the ſame Advantage in the Non Culpabilis, as in the Non Aſumpſit, 
and the Iſſue is the ſame in Subſtance, — 


4 
Fd 
# 


AMENDMENT an» JEOFAIL. ' 
So in Ejectment againſt ſeven Defendants, who entered into the com- 

mon Rule, and pleaded to Iſſue, the Plea Roll, Venire, Di/?ringas and 

Furata were right; but the Iſſue on the N/%f privs Roll was berween the 

*Page i101 * Plaintiff and fwve Defendants only; after Verdict for the Plaintiff thi, 
was amended, for the Leſſor's Title was the Giſt of the Action, and the 

Salk, 48. only Thing inquirable of by the Jury. 


pl. 5. Ld. 
Raym. 94. 12 Mod. 107, Comb, 393. . 


5. Of the Verdict 


If the Jury find a certain Verdict, and it is entered uncertainly on the 

Record, if the Judge who tried the Cauſe remembers certainly how the 

(e Where Jury found it, it ſhalt be (a) aſcertained by the Memory of the Judge, 
the Peſtea is and the Verdict may be made certain as the Jury found it. 


amendable 

by the Notes of the Verdict taken by the Clerk of Aſſiſe. Moor 689. Cro. Eliz. 112. Where the 
Miſentry of the Verdict ſhall be amended, Vide Cro, Eliz. 637. 2 Jones 211. Special Verdict 
amended after Argument, without Colts. Ld. Raym. 335. See Sta. 544. Feftea amended by 
Judge's Notes, 2 Stra, 1197. | 


Cro. Car. As if in Debt for 190. ros. the Plaintiff declares upon a Leaſe of Co- 


338. 4 Pybold Lands, rendering 38/. per Ann. and ypon a Leaſe of Freehold 
— ad- nd, rendering 20s. per Ann. and demands 19/. for Half a Year's Rent 


of the Copyhold, and 10s. for the Freekold ; and upon Nihil debet plead- 
ed it is found for the Plaintiff, quoad the 10s. for the Freehold, and for 
the Defendant guoad the 19. for the Copyhold ; but in the Poftea it was 
returned, that they found for the Plaintiff guoad 10s, Part of the ſaid 190. 
10s. and guond the Reſidue N deber, ſo that it was altogether uncertain 
which of thoſe Rents were paid ; yet if the Judge that tried the Caule re- 
members that, ad the Copyhold Rent, the Jury found for the De- 
fendant, and guoad the Freehold for the Plaintiff, the Poſea ſhall be amend- 
ed accordingly. 

Rol.Rep.$2 Alſo a ſpecial Verdict may be (5) amended by the Minute or Notes 
Rol. Abr. taken by the Counſel or Clerk of Aſſiſe, after a Writ of Error brought. 
207. 3 Bulſt. . | 

85 Sel 62, Lit. Rep. 61. Cro-Car. 144. 4 Co. 82. Salk. 47. pl. 4. 48. (5) But though 2 
Verdict, General or Special, may be amended by the Notes in the Book of the Clerk of Afite, if 
there be a Miſpriſion; yet this cannot be done in a criminal Caſe. _ Salk. 53. pl. 19. 47. S. P. La. 
Raym. 141. 11 Mod. 84. cent. ; | 


judged. 


; But nothing can be added to the Minute or Notes, though never ſo 
I Elis. ſtrongly proved by the Evidence, becauſe that would be to ſubject the Jury 
ay 57. to an Attaint for a Fact that was never found by them “. . 


Stile 110, 

191. Cro. Jac. 239. Poph. 102, 203. Mo. 686. pl. 974. * In Treſpaſs with an Aſportavs!, 
Sc. If the Jury do not find the A/per tavit, and give Damages, which do not intitle the Plaintiff to 
Coſts, and the Aſſociate by Miſtake records, a general Verdict, which would intitle the Plaintiff te 
Coſts, the Court will amend by the Pudge's Notes. 3 # 


) What 


: | 4 

4 
4 
4 


AMENDMENT rTxp JEOFPAIL. 


* 


(z) Uhat Defetts — be amended oz aided 
after Uerditt: And herein, 


1. Of the Want of ſufficient Certainty in the Plaintiff's Declaration, in 
not ſetting forth his Cauſe. 5 


— 


* 


Verdict cures not only ſuch Defects as may be called artificial De- For this 
fects, and come within the Purview of the ſeveral Statutes of Amend- vide Head 
ment and Feofail, but alſo natural Defects, or the Omiſſions of the Parties of Error. 
in their Allegations, which mult be preſumed to have been given in Evi- 
dence to the Jury; otherwiſe they could not have found a Verdict for the 
Party. 
The chief Intent of all the Statutes of Jeafuils ſeems plainly to be, that 
the wrong Pleading of any collateral Matters not effential to the Action, 
ſhould, after the Expence of a Trial, and Verdict for the Party, be aided, 
but not to extend to Matters of Subſtance, or whatever is eſſential to the 
Gilt of the Action; for this would have ruined all Proceedings in the Courts 
of Juſtice ; beſides, had ſuch eſſential Part been ſet forth, it might occa- 
ſion a contrary Verdict; neither can the Jury be attainted ſor a falſe Ver- 
dict on the uncertain Allegations of the Parties, for it cannot appear whe-#Pagetoz 
ther the Damages given by the Jury be proportionable to the Demand or 
nor. 

Whatever therefore appears to he eſſential to the Gift of the Action, can- Yide Head 
not be cured atter Verdict; for the LaG requires, that all ſubſtantial Facts if Pleas and 
thould be laid in proper lime and Place, ſo that the Defendant may tra- F. — 
verſe them diſtinctly if he pleaſes; for as he my traverſe the Whole, Des 


| he may traverſe each ſubſtantial Part, in order to put the Weight of the 


Cauſe on any one Thing that will put an End to the Cauſe 

But as this Matter is more fully treated of under the Heads of Error and 
Pleas and Pleadings, v thail here oy obſerve, that the Diffetence in all 
the Caſes on this Head turns upon what is Subſtance, and what is Form; 
which mult be determined in every Action according to its Nature, 


2, Of Repugnancy and Surpluſage. 


Surpluſage does not vitiate after Verdict, according to the Maxim, Utile 
per inutile non vitiatur ; and therefore, if ſuch Surpluſage is repugnant to 
nat is before alledged, it is void; as if in Trover, the Plaintiff declares 
that he was on the 4th of March poſſeſſed of Goods, and that afterwards, 
ſcilicet the iſt of March, they came to the Hands of the Defendant, who 
converted them“. ® ft is after 

: a Scilicet, 
the Day of the Converſion is not material, the Allegation that he afterwards converted them, is 
tuficient, and what follows is thecefore Surpluſage. 


Cro. Jac. 94. 


So in Ejectment, the Plaintiff declares on a Leaſe made to him the 3d Ye'v. 94. 
of May, and that the Defendant poftea, fcilicer iſt of May, ejected him N 288, 
this was held good after Verdict; for by the Pojtea it appears, that the“ 


Defendant committed a Tort on the Plaintiff's Title; and when he ſays a 


repugnant Day, it is as if he had laid none; and if no Day be laid, it thall 
be intended after Verdict, that the Tort was committed before the Action 
brought; for it would be very foreign after Verdict, to intend that the 
Action was brought by the Spirit of Prophecy, for a Wrong io be com- 
mitted afterwards ; beſides, the Jury could not take Cognizance of any 
Fact done ſince the Action brought, tor that was not in litue. ; 

| n 


{ 


AMENDMENT any JEOFAIL. 


Cro. Jac. In Debt on an Obligation, the Defendant pleads Payment of 50 J. 14 
549 · Junii 11 Fac. according to the Condition; the Plaintiff replies gued non 
el vit gol. prædict 14 Auguſt” Anno 11. ſuprad' quaſi ad eundem diem ſol. 
viſſe debuiſſet, & hoc, fc. the Verdict found quod non ſolvit prædict 14 
Junii prout the Deſendant had alledged; the Objection here was, that no 
Iſſue was joined, becauſe they do not meet in the Lime the Money was 
paid; but the Word Auguſt is plainly Surpluſage, for when he faid quod 
non ſolvit predit' 14 Die, it is a ſufficient Traverſe without the Word 
Auguſt, and Auguſt is plainly repugnant to the Word predi#”, for prædid 
refers to June; and ſuch Surpluſage being a Repugnancy to what wag be- 
fore material, was idle and void. a 
| But if therg be a Repugnancy in any Point material, there it is not help. 
— pe tang ed by a Verdict, unleſs the Verdict appears to have been given on a difte- 
may releaſe Tent Part of the Declaration. | 
ſuch repug- 
nant Part, vide Sand. 282, 286. and Head of Pleas and Pleadings. 


Cro. Jac. If the Replication be repugnant to the Declaration, it mckes the Decla- 
264. ration bad, becauſe the ſubſequent Pleading falſifies the Declaration; as if 
— 116, 4 Man declares on a Bond made 1 Martii, if the Plaintiff replies that the 
hond was delivered 30 Martii, this falſifies the Declaration; becauſe it 
could not be made the firſt; ſo if the Rejoinder falſifies the Bar, the Bar 
1 


Page 103 3. Of Inſufficiency in the Defendant's Bar. 


Cro.El.758. As the Plaintiff's Action muſt have all Eſſentials neceſſary to maintain 
it, ſo the Defendant's Bar muſt be ſubſtantially good ; and if the Giſt of 
the Bar be naught, it cannot be cured by a Verdict found for the Defend- 
ant; but if found for the Plaintiff, he ſhall have Judgment, either for 
the Badneſs or Falſehood of the Bar; but if it be bad only in Form, a 
Verdict will cure it; and if the Giſt be traverſed, all collateral Circum- 
ſtances will be intended after a VerdiQ. 

5 Co. 43. Thus in an Action of Debt on a ſingle Bill, the Defendant pleads Pay- 

Mo. 692. ment without an Acquittance, and it is found for the Defendant, yet he 

Ore, * ſhall not have Judgment, becauſe the Gift of the Plea is bad, ſince the 

4 * © Obligation is in Force till diſſolved eo liga mine quo ligatur, and the Ac- 

| quittance under the Seal of the Plaintiff is the Gift of the Bar; but if it 
had been found for the Plaintiff, he ſhould have Judgment, becauſe the 
Bar was not only bad in Subſtance, but found falſe. 

Lide Head of But if the Bar be only bad in Form, a Verdict will ſupply it; as if in 

—— Debt on a Bond conditioned for Payment of 1007. 25 Junii prox”, and the 

cadings. Defendant pleads Payment on the 2oth of June, and it is, according to 
the Plea, found that he did pay it the 2oth ; though this Bar be bad in 
Form, becauſe it does not follow the Condition, and the Plaintiff might 
have taken Advantage of it on a ſpecial Demurrer, yet the Verdict having 
tound Payment before the Day, that in Law is Payment at the Day, and 
the Subſtance is found. 


4. Of immaterial and informal Iſſues. : 


A Verdi cannot help an (a) immaterial Iſſue; for if what is material 


| Lev. 32. in the Pleadings be not put in the Iſſue, it is not made neceſſary to be pro- 
Carth. 371. . 

(a) * Iſſue is where what is materially alledged by the Pleadings is not traverſed ; but 
an Iſfue taken upon tuch a Point as will net determine the Merits of the Cauſe, and an informal | 
lifue is where it is not traverled in a right Manner. Brownl. 229 Cro. El, 227. 2 Mod. 137. 
8 -Mod. 356, 380. 10 Mod. 19. 11 Med. 2. La, Raytu 168, Stra. 313, 2 Stra. 933. 2 Bar: 
natd. K. B. 5. 2 Stra. 1011 4 
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AMENDMENT anpd JEOFAIL, 
ved on the Trial; or if it be alledged and proved, yet if it appears inſuffi- 


Dient. ſo as not to be deciſive between the Parties, the Verdict will be no 


good F oundation for the judgment; but an informal Iſſue is helped by the 
dict. 3 : 
" wg Plaintiff declares on a Promiſe to find the Plaintiff, his Wife and 3 Leon. 66. 
two Servants, with Meat and Drink for three Years, on Requeſt ; the De- ng and 
fendant pleads that he promiſed to find the Plaintiff Meat, c. abſgue hoc, , 158 


198. 
chat he did promiſe to find, Fc. for three Years next following, and Hoc 8. 2 


petit, Cc. and Verdict for the Plaintiff; yet he ſhall not have Judgment, Godb. 86. 


becauſe the Promiſe in the Declaration is laid to be on Requeſt, which Pro- S. C. cited. 
miſe is not traverſed in the fame Manner: Beſides the Plaintiff in his Re- 
plication alledges a Promiſe next after he was married, which is not the 
{me the Defendant traverſed ; ſo that they are not at Iſſue on a Point tra- 
verſed in Bar, ſince the Bar is for a Contract for three Years on Requeſt, 
3nd the Replication for a Conttact tor three Years next enſuing the Mar- 
riage, and non conftat by the Verdict which of the Contracts was proved 
on the Trial . 2. If in 


this Caſe the 
general Iſſue, would not have been the proper Plea, and put the whole in Iſſue? 


So- in Treſpaſs, the Defendant pleads an Accord between the Plaintiff Rol. Rep. 
and J. F. of the one Part, and the Defendant of the other Part; the Plain- 86. 
tiff replies quod non habetur talis concord between the Plaintiff and De- 
fendant, quali; he Defendant had alledged; and on Iffue joined and Ver- 
dict for the Plaintiff ; yet he ſhall not have Judgment, becauſe the Plain- 
tiff does not traverſe the ſame Accord that is ſet out in the Defendant's 
Bar, but “ puts another Accord in Iſſue, not alledged. in the Detendant's #Page 104 
Bar, viz. between the Plaintiff and Defendant only. 

So in a Debt on a Bord conditioned for the Payment of 1054. the De- Crojac. 58g. 
fendant pleads Payment of 100. ſecundum formam & effetum conditionis; Sandbank 
the Plaintilf replies, Non folvit predit log. this is an (a) immaterial and Turvy. 
Iſuc not aided, for the Plaintiff has not traverſed the ſame Payment that Cre. Qt: 


2 e > M 4 
is in the Defendant's Plea, > nds 


npon Error. 
Hob. 173. S. P. adjudged. (a) But where an Iſſue is deciſive between the Parties, though not fo 


apt, ſhall yet be cured aſter Verdict, vide Yelv. 58, Cro. Jac. 44, 435. and Heads of Error, and 
Tia and Pleadings, 


If an Iſſue be on a Point that is impoſiible in Sulſtance and Nature of Cro Car. 78. 
the Thing, it is not cured by the Verdict; but if it be only impoſſible in Purchaſe 
the Manner and Form ot it, a Verdict will eure it; as in Debt on a Bond SIO 
conditioned for the Payment of 2004 on the 31ſt of September, and De- 8. C. 285 
tendant pleads Payment at the Day, and it is found againſt him, the Plain-Latch 188. 
tiff ſhall have Judgment; becaute the Payment is what is material, agd S. C. 
the Day impoſſible, and altogether idle and void; for not being paid before C 8 
the End of that Month, the Obligation is abſolute. judged. 

ln an Action of Aſſault and Battery, the Defendant pleads that the Plain- 
tif neglected his Service, per guzd Moderate Caftigavit ; the Plaintiff re- Sid. 444- 
plies, Quod non Moderate Caſtigatit, and the Iſſue found for the Plain- Merten 
uff ; though this be an informal Traverſe, being (5) rather a Traverſe of (4) Where : 
the Chaſtiſement, than of the moderate Manner of doing it, and the right an Iſſue 
Traverſe ſhould have been de Injuria ſua Propria abſque tali cauſa ; yet joined on 2 
after Verdict it is good, becauſe the Jury have aſcertained that he did not Negative 


P t 
beat him moderately. though bad 
j on a De- 
murrer, is good after Verdid, vide Cro. Jac, 87. Cto. Car. 312. Cro. Eliz 467. and Head of 
Pleas and Pleadings, 


In 
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AMENDMENT ANDY JEOPAIL. 


Co Fl 713. lor the Plaintiff, it ſhall be aided by the Statute ; becauſe being an (e) il 


z Jones 184. Plea, and a falſe one, the Plaintiff ought to have his Judgment, both for 
(e) Where the Badneſs of the Plea and for its Falſchood ; but if the Verdict had been 


_ Tae ea for the Defendant, yet the Plaintiff ſhould have Judgment, becauſe the De. 


to an Aſ- Claration is not anfwered by the Plea “. 


umpfit, yet 

the Radi had Judgment, though an improper Plea. Cro. Eliz. 470. Palm. 392. 2 Rol. Rep. 
368. cent. In Debt againſt an Executor upon the Bond of his Teſtator, the Defeudant pleads = 
eft faflum, Cc. Hard. 458. In an Action of Covenant, on a Covenant that C. was ſeiſed in Fee, 
and affigns for Breach that C. was not ſeiſed in Fee, & fic infregit cenventionem; though in Coye. 
nant the Defendant ought to traverſe either the Deed or the Breach, and both cannot be involved 3 
non fregit conventionem ; becauſe the Giit of the AQtion lies on the Deed, which muſt be traverigg 
by itſelt; yet when the Defendant pleads a bad Plea, which is found agaiolt him, the Plaintiff ma 
have Judgment either for the Inlufficiency or Falſity of the Plea. Sid, 289. Lev. 183. S. C. wide 
Moor 399. Cro. Eliz. 487. 2 Leon. 116. S. P. * 2. If in Debt on a penal Statute, a+ for 
not ſetting forth 'Ti.hes, for Ulucy, &c. Not Guilty, would not be a good Plea, though ni debet is 
the proper, formal Plea. 


Rol. Abr. If on an Iſſue tendered by the Plaintiff, the Defendant joias the Scilicet 
Ye 8 by the Plaintiff's Name, or the Plaintitf joins the Scilicet by the Defend- 
8. P. 5* ant's Name, to an Iſſue tendered by the Defendant, this ſhall be amended, 
Cro. Jac. 67, there being a Negative and Affirmative before, between the Plaintiff and 
adjudged. Defendant, which is the Pattern from whence the Joining that Iſſue is to 
Cro. 4 1 be taken; there is a ſufficient Copy from whence this may be amended, it 
2400 "ary being, from the Natute of the Thing, a plain Miſtake of one Man's Nawe 
Palm. $24. for another. | 


S.P.perCur”. 
Mijnomer in joining Iſſue upon an Information, Stile 167, 


n —_ 


age e; (F) Df Amending the Juvament. 


T is a general Rule, that the Court will make no Amendment that will 


- 156 defeat a Judgment, the Statutes allowing Amendments in Afhrmance 


Carth. 158, of Judgments ou. 


367, £20. 
Ld. Raym. 17, 161, 565. 5 Mod. 16, 69. Comb. 354. 


Rol. Abr, But in Affrmance of the Judgment, the Judgment itſelf may be ſet right 

337+ and amenced by another Part of the Record, in a Fact which appears to be 
the Miſpriſion or Neglect of the Clerk, as in the Miſtake of the Names of 
the Parties; fo in Debt againit A. and the Judgment is guod predictus B. 
capiatur, when it ſhould have been predi# A. this ſhalt be amended. 

Vent. 2179, 80 in an Action brought by Robert Meredith, and the Judgment, as en- 

Vide ſeveral tred, was god pr edit Carolus Meredith recuperet, and the Court held this 

Caſes to this amendable, being only the Fault of the Clerk, the Miſpriſion being only in 

— the Name, which was right in the Reſt of the Record, which was before 

864. 'the Clerk, and ſhould have directed him, 

Hub. 327. : | 

Moor 361, 697. Hut. 41. Brownl, e6, Raym. 39. Comb. 64. 


Cro. Car. So if in an Action of Debt upon an Obligation againſt Rob. H. conditt- 
. Pp oned that if Henry H. or Rob. H. the Deſendant, ſhould pay, Ec. Judg- 
cine, ment is entred that the Plaintiff recuperet debilum & damna againſt the fad 
A Judgment Robert, & predidus Henricus in Miſericor dia, where it ſhould have been 


Robert, 


In an Adion of Debt, if Not guilty be pleaded, and there be a Verdi 


" 
* 
2 
1 
a 
" 


ws adn. a Coco 


ow Sn oo DA. . aw 


8 * wg 5 A 5 TT 9 PS . 2 \ 
PF Pa, O . „ n R "0 * Me} > 4 
1 e * r F _ ; 


AMENDMENT IND jEOFAIL. 


Robert, for Henry was no Party to the Record ; this ſhall be amended, for gued prope 
it is only the Miltake of the Clerk, | Silas - The, 


mas recupes 
ret, inflead of predi@?' Arthuras, amended after twenty Years ſtanding. 4 Med. 371. 12 Mod. 
384. 2 Stra. 1132, 1156, 119%, c 


As to the amending the judgment by the Docket, it is to be noted, that Cro, Car. 
before the Statute 4 & 5 V. & M. cap. 2. which, for the Security of Pur-57 4: 
chaſers, requires that all Judgments ſhould be docketed, the Courts uſed to 1 
amend both the Judgment and the Docket, where there were ſufficient In- hg 
ſtructions to amend by; but now the Docket cannot be amended ; and 
therefore if there be a falſe Docket, which is as none, though a right Judg- 
ment, the Purchaſer is ſafe, and the Patty grieved muſt take his Remedy 
againſt the Officer for not docketing it truly. 

In a Quare Impedit for the Preſentation of a Vicarage, and the Judgment 3 
is quod recuperit Eecleſiam, this ſhall be amended, (a) being the Miſtake of my "a 


the Clerk, who had ſufficient Inſtructions from the Po/tea to enter it right. Cro. Jac. 


633. S. C. 
(a) So in Debt, where the Judgment was entered gard recuperet the Sum in the Declaration, pro 
wiſis & Cu/t 17115, inſtead of pro debitzpredit”, and amended. Vent- 132. In Debt againſt an At- 
torney by Bill, the Judgment is gued guerens nil Capiat per breve, where it ought to be per billam, yet 
it ſhall be amended, Rol. Abr. 206. Cro. Car. 580. 


o I * . 72 . 

So if Judgment be againft a Man and his Wife, and the Judgment is that, h. 129. 
the Wite is Mz/ericordia, and not the Huſband, this is 2mendable by the Moor 869. 
Paper-Book that 1s right. Cro. Jac. 

633. Brownl. 16. Rl. Abr. 206, 215. S. C. 

In Ejectment brought by two, if Judgment be entred that the PlaintiiFs2 Jones 199. 
recuperet, this is a plain Miſtake of the Clerk, and ſhall be amended. i 

[ft the Damages 4e increments be (%) miſtaken by the Clerk, the Court Rol. Abr. 
weill amend it by the Judgmient-Book, becaule that was a ſufficient Inttruction 285. 

* to the Clerk to“ have emted the Judgment by, and therefote it was his Page 106 
Miſpriſion not to go according to his Inſtructions, which may be rectified ; 

and ainendcd. 2 

where the 

Jury fourd for the Plaintiſt, and gave 27. Damages, and o much for Coſts, and the Clerk, in enter- 
ins thereol, lays 27 for Damages, and fo much tor Cots, and ſo much pro increments, gue in tots e 
attingunt to ſo much; in which Sum the 2 s. is not comprehended, this ſhall be amended. 3 BA. 
114 $Co. 162. Palm, sog. Dyer 55. Rol. Rep. 272. and v:de like Amendments in Declarations, 


hefe the total Sum is milcait. Bulit. 171, 179. 2 Bulſt. 149. Yelv. 3. Noy 44. Poph. 20g · 


In Ejectment, if the Judgment is entred quod querens recuperet the Da- Rol. Abr. 
mages and Coſts, and not quod recuperet Terminum, as the Caie is, this ſhall 206. 
be amended, though this be but an Action of Freſpaſs in its oven Nature. 

ta Judgment be given on Demurrer againſt the Plaintiff, and the Entry, 1 
of the Judgment is ot a Nonſuit inſtead of a Judgment in Demurrer, his o,, is 


ſhall be amended. In the 
Award of a 


Repleader for the Error,of the Defendant's Plex, it was entered grta Placitum eſt ſufficiens in Lege, 
inſtead of quia minus ſuſſiciens eff, and the Court held this not amendable, (though it was right in 
the Paper - Book between the Parties); but Popham and Granville contra. Owen 19. And gn. 
If thoſe contra, were not right ? 


It in Replevin the Defendant demurs to the Plaintiff's Plea in Bar to, 842d. 289 
5 be . * /* * . 
the Defendant's Avowry, and Judgment is entred quod wiſts Premiſhts, fc. hetucea 
videtur Tuſticiariis quod placitum prædict', c. minus ſufficiens, Fc. but Pool and 
theſe Words, Ides conſideratum eſt quod the Plaintiff nibil Cabiut per breveLougville, 


ſaum, ſed fit in Miſericordia, & predit” Defendant eat inde fine die are 3 
totally ouzitted, yet this ſhall be amended. Writ of Er- 
; ror brought, 
and the Fr! ſulgnent affiza cd accordi sax. Raym. 39. S. P. cited. Sid. 70. cited. 
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AMENDMENT axv JEOFAIL. 


3 Mod. 112. If Judgment is given upon a Demurter, and a Writ of Inquiry awarded, 
but in the {Entry thereof upon the Roll, theie Words per Sacramentum dug- 
decim Proborum & 1egaliumbominum are leſt out, this thall be amended. 

galk :o.pl, In Debt upon a Mutuarrs;the Judgment was entted up as of Eil. Term 

13. Parſoas 1700. whereas the Borrowing 1 ppeared 40 he 2 April 17901. Atter Error 

and Gill. brought it was moved to amend the ſudgment by the Paper-Book ligned 

Ld Km. by the Malter, which was the 2d of Junuery 1700; and allowed to be 


Ge. . . P TA. . % vl 1 F ® 

Com. Ren, amended ; for it is but a Slip of the Clerk, who thould have peruſed the 

117, : Paper-Book ſigned by the Malter, which is authentick enough to-auend 
by. 


| But if there be a Miſtake or Error in the Judgment in any ſuch Matter 
Cro. Eliza. in which the Clerk has no Inſtructions; as if before the 16 17 Car. 2. 
A . » ” Fe * 9 * * . . . 
2 93. Cp. 8. a Capiatur were entred tor a Mifericor dia, or e conver/9 ; this was 
Error in the Judgment, becaule before the Statute it mace a Fine to the 
King, and a Difference in the Execution ; and there being no lnſttuct'on in 
the Record itſelf, or in the judgment Hook, wierebs to amend 1, it did 
not appear whether it was the Error of the Cie;x in the entring, or of 
the Court in: dn the Judgment, and therefore could not (a) be amenc- 
k 5 d. ed 3 but may 10,” LY 16 2 17 Car. . 8. and the 5 . & M. cab, 12. 
1 „„ takes away che Capiatur Fine, in Actions oi mis, therefore no Cupiatur 
3 Nw a VET . 5 1 . 4 — * * h D . d. i ; 'T1 * . LI h f þ 
{1141 be ent:ed againtt the Deferdant, nor any 1hing in Lieu thereol (%. 


aim. - 


; TR (a) 4 Mod. 6, Carth. 167. (b) Carth. 390. 


At what Time the Amendment mutt be 
nade; and therrin of Becozds removed our 
ok inkerioz Courts, anc püxing of Coſts, | 


1 1 Fs ; 1 1 
_ 47. TT ſceins to be the eſtabliſned Do@r.ne of the Courts, to allow the Flain- 
£ 1 829 * . 7 ** . bd # W * , * 
225 And by Lit to amend bis Declatatign ot (c) any Tune, hilſt the Cauſe is in 
4 8 8 , | . . 
Styles Paper, On Payinent of Cutts, aud gleing the Detendant Liberty 10 aiter bis 
Prag. Reg. Plen, hecauſi the Pleading in Paper came in only inſtead of the antient Way 
3 of Pleading ore tenus, and in Pieading ore tenus the Record was only in 

laintiſt may , 4 » Tu 

hay” bi. Fieri, but after the Pleadirgs were entred on Record, if it were not a Ke- 
Declaration, cord of the fame Term, it could not be amended or altered, 

thovgi i' be 
ſeven Years paſt ſihce he declared, if it be but in Paper, prying Calls, or ſuffering the Defendan' to 
in:p.t! til the next Term a.ter, Alter Plca pleaded, and the Replication and Rejcinder to Part, 
and Iiine, Notice of Trial with Previſe as toibe other, and Rule ſerved to make up the Ide to car: # 
it dows to Triaf, and the Nrf prius Roll ingroiied in Parchment; but all the Proceedings above 
continuing in Paper, the Plamtitt had Leave to amend upon Payment of Colts, Fare. 156. 8 Mo. 
226. Li Raym. 95, 116, 134, 183. 648. Vide Salk. 47. pi. 3. Where Holt laid, That he lad 
bnown an Amendment made, not only after Plea pleaced, but alter the Record was ſealed up, uit 
even when it was going to be tried. The Deter,dant canr:t amend his Plea aſter Iſſue joincd, or 
Lemurrer thereto ; for by this he delays the Plaintiff, which may turn greatly to his Prejudice, 
Style's Pra. Reg. 49. Ld. Raym. 669, 679, 683. Sir. 11, Salk. 179. Lutw. 1218.*, 


* The Courts have, in many Caſes, ſuffered the Defendant on Payment of Coſts, and ſubmittin? 
to Term, to amend his Plea after Demurrer, and even ater Argument, where Leave was prayed 
betorte judgment given ; i. e. where Defendants had Merits. 


If the Plaintiff declares, and the Defendant pleads, and the Plaintiff re- 
plies, and the Defendant demurs, and the Plaintiff joins in Demurrer ; yet 
the Plaintiff inay move to amend on paying of Cofts, if the Cauſe be ſtil 
in Paper; ſo may he withdraw a Demutrer not entted of Record, and 
move to amend, | 7 

Put 
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AMENDMENT IND JEOFAIL. 


Rut where the Plaintiff declared . G. Knight, the Defendant Salk. $0, 
leaded in Abatement he was a Knight and Baronet ; and the Plaintiff Leperd and 
replied thit he was a Kuight, Oc. on Motion to have it amended upon Cermain. 

Payment of Coſts, all being in Paper, and that the Action being by Bill 
the Addition was not material ; not being within the Stature of Additions 
it was denied, there being nothing to amend by, and the Defendant had 
taken (5) Advantage of the Fault. (b) Where 
71 after a De- 
murrer the Court cannot give Leave to amend, vide Bulſt. 204. March 1. Yelv. 33, Cro. Jac. 
13, 14. Leon, 28. Sid. 5 4, 107. Raym. 231. 2 Vent. 142. 3 Lev. 39. 2 Bulſt. 149. 3 Mod. 
235, Ld. Raym. 669, 679. 6 Mod. 263, 310. Fitzgib. 193. 2 Stra. 890. Barnard. K. B. 408. 
Where alter ſiſue joined or Plea pleaded, and where not, Vent. 336. Style Rep. 33, 85. But ice 
the laſt Note to the tirit Claule. 


An Action was brought by the Maſter on the Statute of Minton, for a 3 Lev. 347. 
Robbery committed on his Servant, ia which he declared of an Aſſault and ——— 
Battery done to himſelſ, (though then fifty Miles from the Place) alſo that png ao 
he made Oath that he did not know any of the Perfons ; the Iſſue was en- and Stone. 
tred of Record, and the Jury appeared at the Bar ready to try it, but being 
for other Buſineſs ad;ourned to another Lay, the Plant e his 
Miſtake moved to amend, by declaring of a Robbery on his Servant, Cc. 
and it appearing that the Year in wkich the Action mutt be brought was 
expired, and conlequently the Action muſt be loſt, if not allowed ; the 
Court after long Debate, and Conſideration of former Frecedents, admitted 
him to amend, 

So where in Afſump/it an Executor laid the Promiſe to be made to his Hi!. 4.05. 
Teitator, and the Defendint pleaded the Statute of Limitations, and on The Dutch- 
Motion to amend and lay the Promiſe to himſelf, it was objeRed, that this £15 of Marl- 
would alter the Nature of ihe (c) «Tue, and take away the Party's Defence; no and 
yet it appearing that by the Expiration of the fix Years the Action would run 5 
be loſt, the Court gave Leave 10 amend, < « Sion: 890. 

| Barnard. K. 
B. 408. (c) If the lũſue ſhall be changed thereby, there ſhall] be no Amendment. Lit. Rep. 349. 
Hetl. 164. Mo. 681. 2 Kol. Rep: 3i2, 


* If the Bill on the File be with Blanks, or the Imparlance Roll be with*Page 108 
Blanks for Dates or (4) Quantities, yet it may be amended by the Paper Lt. Rep. 
by the Clerks chemnſelves until a Recordatur be ordered of the Verdict fe- 278. 
turned on the N prius Roll; hut after ſuch Recordatur it (e) can only be 7. 1 
amended by the Court, for the Roll lies with the Prothonatory, to be made z 40s 8 
up according to the Paper-Book, until the Recordatur of the Verdict be Hetely 143. 
allowed ; but if after the Recordatur be entred it is ordered on the Roll in Latch 164. 
flatu qu tunc, and then the Court is ſuppoſed to take Cognizance of it, wwe og 
what Manner it then was, and if the Clerks might afterwards alter the Rollgg,, . 
after Entry of the Verdict, they might amend it in the Verdi which is on Stra. 139. 


the Nie prius Roll, and cannot be altered but by Rule of Court. Oo 734. 
2 # 4\ m. 


1441. 2 Stra. 947 (d, So in an Efectiene firme, where the Bill was with Blan'.s for (he Quan- 
ties of Land and Meadow. Rol. Abr. 207. 8 Co. 162. (<) Raym. g3.S.P. 


The Inferior Court from whence the Record is returned, whether it be Cro.El. 435, 
by the Common Pleas, or another Court of Record, may amend after [udg-45% 677. 
ment, as well aſter as before a Writ of Error brought, and the Rule of ſuch* 259 Rep. 
Amendment is to be certified by the Clerk of ſuch Inferior Court to thes Co. 162. 
Superior; for though the Record is removed by Writ of Error, and a Mit- Moor 407. 
mus recordum is entred on the Roll, yet the Writ of Error is to ſend the H b. 327. 
Record in the State and Condition in which it ought to be by Law, and Raf 4 
that is correQed from all Miſpriſions of Clerks ; or on alledging Diminu- 2% 2 
non the Record is to he ſent up amended as it ought to he, or 1t- may be Salk. i. 
amended in the Superior Court, if the ober refufeti ; lor as it ſuperintends2Jones 212 

| s- 


Ea: | ſuch 
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| AMENDMENT and JEOFAITL. | 
ſuch Inferior Court, ſo it may correct the Miſpriſions of the Clerks of that 


Court. : 
Cry. Car, But there is this Difference, where the Clerks carry the Rolls of Amend- 
40. ment to a Superior Court, and where Diminution is alledged, and a Cert io- 


rari thereon iſſues; for when the Clerks bring up the Koll, it appears to 
have been amended hy the Date of the Rule aſter Error brought; but when 
Diminution is alle4ged, they bring up the Record in /fatu gun the Certivrari 
hads it; and theiefore when it is brought up they will intend it to be 
amended at the Lime of the Judgment given, ard that the Tranſcripe 
fiiſt ſent up was a Diminution and a Miſtake ; and therefore if Dower be 
brought againſt an Infant, who appears and pleads by Guardian, he ought 
not to be amerced, for an Infant cannot be amerced for his Indiſfcre- 
tion; nor a Guardian, becauſe he is appointed by the Court ; ſo this is 
Error in the Judgment itſelf, which is not amendable; and if certiſied by 
the Clerks of the Court to have been amended after Error brought, cou!!! 
not have heen amended, but yet certitied to the Certiorari rightly amended, 
they will {uppoſe it was amended the fame Term Judgment was given, and 
during that Term whilſt Matters are n fieri, they can rectify not only the 
Miſpriſion of Clerks, but their own Miſtakes. 

3 Lev. 344, It a Writ of Error be brought, the Defendant in Error ſhall pay all the 

345- Colts of the Writ of Error, becauſe until the Record was amended, the 

Ses. 49. Pfaintiff in Error had ſufficient Reaſon to bring the Writ ; but then the 
Plaintiff in Error muſt nonfuit his Writ ; for if he proceed to reverſe the 
Judgment on any other Error, there the Detendant ſhall not pay Colts for 
his Amendment, becauſe it 1s plain that the Plaintiff did not depend on the 
Error the Defendant had amended, 


— 


Page 100 (II) here Records defaced by Deſign oz Ac⸗ 
cident will be let right and amended, 


IF any Part of the Record he vitiated by Razure, the Court will reſtore 

Rol. Abr. I it by Amendment, becauſe the Wickedneſs of any Perſon in cortupt- 
208, 209- ing the Records of the Court, ought not to obſtruct the Juſtice of rhe 
_—_ 162. Court, or prejudice any of the Parties; (r) as in Efecbione irma, the Leaſe 

3 was made the 1oth of May; aer Verdict ior the Plaintiff it was made the 
8. E. 11th of May by a Razure; and it appearing to the Court that the Declata- 
( Rol tion was (6) vitiated by ſuch Razure, they amended it, both in C. B. aud 
Rep. 80, 8 1. B. R. 
S. P. adjudg- 
ed ; though objected, that if the Record ſhould be amended, the Delinquent could not be impeached 
for Felony ; tor to make it ſo by the Statute, the Razure mult be ſuch that the Judgment be da- 
feated thereby : But per two Judges, the Razure of the Record is the Offence, and not the Annulling 
the Judgment thereby: and per 11 Co. 34. The Razure of a Record, by which an Outlawry wa: 
made good, was held Felony, (6) Where in a Fenire Facias the Word Chumicy was razed, a 
made 1im/y, and amended, Rol. Abr. 208. 


If an original Writ, upon which a common Recovery of ſeveral Manors, 
Sc. was ſuffered, being larger than the other Writs on the fame Tile, 


RN through the Negligence of the Officer, and by continual Hardling, is fo 
Arundel and Obliterated and worn out, that but a Letter of the Name of ſeveral of the 


LordLumly, 
cited to have been adj udged by all the Judges of England, una vece, eo petius, becauſe a common Re- 
covery. And. 79, 80.5. C. adjudged by all the Judges of England ; and there is a Neta by the Re- 
porter, that all the Parchmeat remained intire, and if not that, perhaps it might have been other- 
wife; and vide And. 170. | 

Manors 


94 
: 
* 
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AMENDMENT anwnDp JEOFAIL. 


Manors can be ſeen, but the Names of the Manors are truly recited in the 
Court, and in the Habere facias ſeiſinam, the Original thall be au. 10d 
according to the other Parts of the Record. 
So if the Original, or other Part of the Record, be ſtolen, tak»n wif, o. ; 5 

withdrawn, or avoided by any, Clerk. though this be Felony per 8 H. 
cap. 12. ſed. 3. yet this may bl ſupplied and amended by the other Paris 
of the Record ; but if fuch Part {tolen, c or obliterated, cannot be lup- 
plied by the Record, or any Exemplification thereof, then it ſhall not be 


amended, a 


Antient Demeſne. page 110 


'A) The Nature of the Tenure, and how pꝛov⸗ 
ED. 110. | 

B) Of the Ptivileges annered to Antient De- 
meine, 111. : 

0) How it map become Frank-fee. 112. 

D) Ulhere Antient Demeſne map be pleaded, 
and the Fozm thereof. 113. 


— — 


LL thoſe Lands which were in the Poſſeſſion of Edward che | mn PS 


(A) The Nature of the Tenure, and how p2Ived. 
A Confeffor, and afterwards came to William the Conqueror, and, j,g 842. 
were by him, about the 2oth Year of his Reign, ſet down in a P. N. B. 14. 


Book called Domeſday, under the Title De Terra Regis, are (4) An- N 
tient Demeſne Lands; thefe were exempt irom any feuda] dervitude, and 1 
were let out to Huſbindmen to plow and cultivate for ſupplving Provi- Spich a: 


ſions and Neceſſaties for the King's Houſhold and Family; and for this gext or 
, 


Purpoſe the Tenants (who are called by Braden, Fillani Privilegiati) en- moſt con- 
joyed certain Privileges, and the Tenure i: (elf had feveral Properties diſ— wy : 
tinct from others, which it retains to this Day, though the Lands be in the erp Rs 
Hands of a Subject, and the Services changed from Labour to Money. Houſe, and 

, ” | v hich he 
keeps in his own Hands, for the Support of his Family, and for Hoſpitality, are called bis Demeines, 
but have not the ſame Properties with Antient Demelne. Spelm. 12. 


This Tenure, my Lord Ch. Juſt. Holt fave, is as antient as any other, Salk. 37. 
though he ſuppoſes that the Privileges annexed to it commenced by fome pl. 2. 
Act of Parliament, for that it cannot be created by Grant at this Day. 
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ANTIENT DEMESNE. 


Salk. cy, The Lands which were in the Poſſeſſion of Edward the Confeſſor, and 
pl. 2. were given away by him, are not at this Day Antient Demeſne ; nor are 
4 Init. 269. any others, except thoſe writ down in the Book of Domeſday ; and therefore, 


— whether ſuch Lands are Antient Demeſne, or not, is to be (a) tried only 


(a) Where by that Book. 
the Book of 

Domeſday was brought into Court by a Certiorari out of Chancery, directed to the Treaſurer and 
Chamberlain of the Exchequer, and by Wittrmus ſent into the Common Pleas, Dyer 150. b. Iſſue 
was taken whether Longhepe in the County of Glucefter was Antient Deimeſne, or not; and on pro- 
ducing the Book of D:me/day, it appeared that Hege was Antient Demeſne, but nothing faid of 
Longhepe ; and the Court held, that the Party failed in his Proof. Lev. 106. 8d. 147. 


But if the Queltion is, Whether Lands be Parcel of a Manor which is 
Salk. 86. ! : 
; Antient Demelne ? this ſhall be tried by a Jury. 
2 Salk. 174. 3 
Where an Acre of Lard may be Antient Demeſne, though the Manor of which it is Parcel is not fo, 


vide Rol. Abr. 321. and for this vide F. N. B. 14. Leon, 232. Dyer 8. 11 Co. 10. Bro. Antient 
Demelne 15. 2 Leon, 191. 3 Lev. 405. ; 


—ẽ 


page 111 (B) Df the Dꝛivileges annexed to Antient De⸗ 
meine, 


_ Y Lord Coke enumerates the fix following Privileges which Tenant: 
4 Init. 269. A* . * 

wide Bol. in Antient Demetne are to enjoy. (6) 1. That they ſhall not be im- 
Abr. 323. pleaded for any of their Lands, Cc. out of the taid Manor, but ate to 
(5) But it have Juſtice adminiſtered to them at their own Doors, by Petit Writ of 


* Droit Cloſe, directed to the Bailiffs of the King's Manors, or to the Lord 


Lands is Of the Manor, if it be in the Hands of a Subject. 
Anient De- 

meſne ; for if a Fine levied of thoſe Lands in C. B. be till in Force, the Lands are Frank-fee till it 
is reverſcd; and therefore may be impleaded at Common Law. 2. The Land muſt be holden of the 
Manor, being Antient Demeſne. 3. It muſt be held by Knight Service, becaule Huſbandry is the 
Cauſe of the Privilege. 4. It is faid that the Tenant may remove the Cauſe out of the Lord's Court, 
3: there be no Suitois, or but one Suitor, for that the Suitors are Judges; otherwiſe there would be 2 
Failure of juſtice. 5. If the Tenant accept a'Releaſe of his Lord ot his Seigniory, or the Seigniory 
be otherwile extinguiſhed, by Reaſon of the Seiſin of the King, or otherwiſe. 6. Or it the Lord dil- 
ſeife his Tenant, and make a FecfIment in Fee, 7. It the Lord grant the Services of his Tenant, 
and the Tenant attorn, 4 lui. 269. Alfo if the Manor and Demeſges of the Manor is in Diſpute, 
it mult be impleaded at Common Law, and not in the Lord's Court; otherwiſe the Lord would be 
Judge in his own Cauſe, Salk. 56. pl. 1. | 


Inſt. 26 2. They cannot be impanelled to appear at Weſtminſter, or elſewhere in 
That they any other Court, upon any Inqueſt or Trial of any Cauſe. 


may have 2 ; 
Writ De non ponendis in Aſſiſss & Juratis againſt the Sheriff, or any one who hath the Return of 
Writsz and it, notwithſtanding ſuch Writ, the Sheriff will retr rn them, they may have an Attach- 
ment. F. N. B. 166. 


4 Inſt. 269. 3. They are free and quiet from all Manner of Tolls in Fairs and Mar- 


Rol. Abr. Lets, for all Things concerning (c) Huſbandry and Suſtenance. 
321. S. P. | b 


(c) But this 
Privilege does not extend to him who is a Merchant, and gets his Living by buying and ſelling, but 
is annexed to the Perſon in reſpect to the Land, and to thoſe Things which do grow and are the 
Produce of the Lands, F. N. B. 228. 2 Leon. 191, Cro, Eliz. 227. Leon. 231, 233. 2 Ioft. 
221. S. P. Vide 2 Lutw. 1144. and how it muſt be ſet forth in Pleading ; and that this Privilege 
extends to Tenant in Antient Demelne, whether he hold in Fee, ſor Life, Vears, or at Will. Rol. 
Abr. 322. 2 Leon. 191. 8 

4. They 


e 
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ANTIENTDEKMESNE. 
4. They are to be free of Taxes and Tallages by Parliaments, unleſs 4 int. 269. 
they be ſpecially named, g a That Regus» 


larly all ge- 
neral AQts of Parliament extend to Amient Demeſne Lands, vide 2 Inſt. 2yo. And. 51. 


5. That they were not to contribute to the Expences of Knights of Par- 4 Int. 269. 
lament, 5 | 

6. That if they be ſeverally (a) diſtrained for other Services, than they 10 6 
are obliged to by the Cuſtom of the Manor, they all, for f.ving of Charges, „ ee 
may join in a Writ of Monſtraverunt, albeit they be ſeveral Tenants. the Tenants 

in Antient 

Demeſne are diſtrained to do the Lord other Services or Cuſtoms than they or their Anceltors have 
formerly done, they may have a Wiit of Menſtraderunt dicted to the Lord, commancirg him not 
to diſttain for other Services; and it he will ſtill ditt: ain, Ec. then by a Writ directed to the Sheriff 
he may command him not to demand or diſtrain fer other Services; and if he {till pars then he 
may raiſe the P:fſe Cemitatus, or command the Neighbours to reſcue and reſtore the Diſtreis ; but the 
uſual Courſe is, that if after the Writ to the Sheriff the Lord will diſttain, then an Attachment lies 
againſt him, returnable in one of the Coutts of Record at Vier, to aniwer the Contempt. 
Plowd. 129. 


Lands in Antient Demeſne-are extendable upon a Statute-merchant,, , 997. 

Staple, or Elegit. : 4 Inſt. 270. 

S. P. Muor 

211. S. P. Lands in Antient Demeſne, upon an Elegit, may by the Sheriff be delivered in Execu- 

tion, becauſe the Title of the Land is not directly put iu Plea in the King's Court; adjudged. 
Hob. 47. Moor 211. pl. 351. and Brownl. 234. S. C. 


* In an Indictment for not taking upon him and executing the Office®Page 112 
of a Conſtable, to which he was choſen by the Leet, the Queition WAS, Vent. 344. 
Whether a Tenant in Antient Deweſne was obliged to execute that Office ; 0 
and the Court held he was, 


(C) How it may become Frank-fee. 


I a Fine be levied, or Recovery ſuffered of Lands in Antient Demeſne, 4 Inft, 250. 
this makes them F rank-fee. | 10 Co. co. 

But it the Lord be not a Party, he may (5) have a Writ of Diſceit, and, H. 4 a4 
avoid the Fine or Recovery ; for | auds in Antient Demeſne were not origi- Rol. Abr. 
nally within the Juriſdition of the Courts of Meſtminſter; but the Tenants 327. 
thereof enjoy this among other Privileges, not to be called from the Buſi- C But can- 
nels of the Plough by any foreign Litigation. 3 
at, becauſe 
not a Party to the Fine or Recovery, 3 Lev. 419. That a Termor may have a Writ of Dilceit, 
aud make it Antient Demelne, at leaſt during his Term. Rol. Abr. 3427. 


But if the Lord be Party, then the Lands become Frank- fee, and are, Rol. Abr. 
within the Juriſdiction of the Courts of H'efminfler ; for the Privilege of 324. 
Antient Demetne being eſtabliſhed for the Benefit of Lord and Tenant, Salk. 57. 
they may deſtroy it at Pleaſure, N 

If Fine be levied of Lands, Part Antient Demeſne, and Part Frank- Keiw. 3. 
fee, and the Lord brings a Wiit of Diſceit, the Court of B. R. upon View Rol. Abr. 
of the Tranſcript of the Record, and Proof that Part are Antient De- 
meſne, will reverſe and avoid the Fine as to that Parcel; but they will not yr 
order the Fine to be torn off the File, as in Cates where the whole Fine is ay 
reverled, becauſe it thall ſtand good as to the Frank- fee; but they will or- 
vera Mark to be made on the Fine, to ſignify that it is cancelled as to that 
Part; and in this Caſe the Ter-tenant muſt be made Party by Scire-ſacias; 

for 


ANTIENT DEMESNE 


for otherwiſe the Conuſance of him that was Party to the Fine ſhall not 
bind, if the 'Tenements are Frank-fee'; becauſe by that Means the Ter- 
tenant might be diſpoſſeſſed without Notice; whereas if he appears upon 
the Scire facias, he may plead a Releaſe or Confirmation in Bar, and ſo 

preſerve his Poſſeſſion. 
ü But if a Fine be levied of Land all Antient Demeſne, and the Lord re. 
_ png verſes it by Writ of Diſceit, it ſeems doubtful from the Books, whether 
* 31. the Fine ſhall ſtand good between the Parties ; ſome ſay, that it ought not 
F. N. B.g8.to be wholly ſet afide, nor the Conuzor reſtored to his Land againſt his 
2. own ſolemn Acknowledgment on Record, eſpecially ſince the Lord, who 
9 H. 7-12: brings the Writ of Diſceit, ſeeks nothing but to reſtore the Land to the 


be 2 Privileges of Antient Demeſne (a) ; others, on the contrary, hold, that the 
863. Writ of Diſceit, and the Reverſal thereon, wholly avoids the Fine, and re- 


Cro. El. 45 f. ſtores the Conuzor to the Poſſeſſion of the Land; and the Connzance, 
(a) But if though on Record, ſhall be no Eſtoppel ; becauſe it was made in a Court 


= 8 A. that had no Juriſdiftion of the Matter; and therefore the whole Proceed- 
the Conuzor ings Coram non fudice. : 


had releaſed ; 
to the Conuzee and his Heirs, are confirmed his Eſtate, he ſhould have retained the Lands, notwiths 


ſtanding the Fine was deſtroyed ; becauſe by the Releale or Confirmation, his Eſtate would have 
been made firm and ri;htful. 4 laſt. 450. 10 Co. 50. Fitz. Diſceit 339, Leon. 290. If Tenant 
in Tail of Lands in Antient Demeſne, leaſcs for ſixty Years, and after levies a Fine, with Procla- 
mations, in the Common Pleas, and this is after reverſed in a Writ of Diſceit, yet, guead the Lefler, 
this Fine ſhall not be avoided, but ſhall make the Leaſe good againſt the [ifuc in Tail, by the better 


Opinion of the Books, Leon. 290. vide Lutw. 710, 711. 


page 113 lf in a Writof Right in Antient Demeſne the Tenant pleads in Abate. 
ment of the Writ, and by that Judgment is abated, and the Demandant 

F. N. B. 19. brings a Writ of Falſe Judgment, wherein the Writ of Right is affirmed to 

. good, the Court of Common Pleas ſhall proceed as the inferior Court 
ſhould have done; and although Judgment be there given to recover the 
Land, yet the Land is not Frank- fee, but continues Antient Demeſne, be— 
cauſe the Beginning and Foundation of thoſe Proceedings was in the Court 
of Antient Demeſne. 

Rol. Abr. [ the Lord inteoffs another of the Tenancy, this makes the Land Frank- 

324. fee, becauſe the Services are extinguiſhed perpetually. 

Vide Rol. So if the Lord releaſes to the Lenant all his Right in the Tenancy, or if 

Abr. 324 he confirms. to him to hold by certain Services at the Common Law, theſe 


and th b 
E 2 make the Land Frank- fee. 


ſes there f | 
cited out of the Year-Bocks, and where it becomes Frank- fee, by coming into the Hands of the 


King, 


* * 


(D) There Antient Demeſne may be plcaded, 
and the Nom thereof, 


3 H. C. 35 N all Actions wherein if the Demandant recovers the Lands would be 
Rol. Abr. 1 Frank-fee, Antient Demeine is a good Plea. 


312. Where | | | 
the Suit may be removed to the Courts above, and they to proceed as the inferior Court might have 
done, vide F. N. B. 19. 4 laſt. 270. Moor 431. 


Fide à Inſt. Therefore in all Actions Real, or where the Realty may come in Quel- 
NY Kh tion, Antient Demeſne is a good Plea ; as Afiſe, Writ of Ward of Land, 
322, 323- Writ of Account againſt a Bailiff of a Manor, Writ of Account againſt a 
| Guardian, Ec. s 

In 


* 9 o . 
3» * n 


ANTIENT DEMESNE. 


In Replevin Antient Demeſne is a good Plea, becauſe by latendment the Godb. 64. 
Freehold will come in Queſtion. | — * 


In an jectione Fir mæ, Antient Demeſne is a good Plea; for by common , Co. 10g. 
Intendment the Ri,he and Title of the Land will come in Quettian ; and Hob. 47. 
if in this Action it thould not be a good Plea, the antient Privileges of Bulſt, 108. 


thoſe Tenants would be loſt, inaſmuch as moſt Titles at this Day are tried [one | 


by Ejed ment. | Cro. Els. | 
n Affida vit, ſee 2 Bur. Rep. 1047, 1048. See the Note on the laſt 
Clauſe of chis Diviſion. | 


But in all Actions merely Perſonal, as Debt upon a Leaſe, Treſpaſs 12 10g. 

Quare Clauſum Fi egit, Sc. Antient Demeſne is no Plea. ol. Abr, 
322. 

ln Treſpaſs contra pacem, though the Realty comes in Debate, yet An- Cro. El. 826 
tient Demeſne is no Plea ; for this is at the Suit of the King, and puniſh- Rol. abr g > 
able for the Good of the Commonwealth. 322. 

ln an AM iſe by Tenavt by Statute-Merchant, Antient Demeſne is non 1a. 397. 
good Plea, becauſe the Plaintiff does not demand the Fr-ehold, but till he Hob. 48. 
hath Satisfaction. | 

In a Quare Impedit Antient Demeſne is no Plea, becauſe if it ſhould be Rol. Abr. 

ranted there wou'd be a Failure of Right, for there they cannot grant a 323- 
Writ to the Biſhop. Hob, 48. 

So in an Action of Waſte Antient Demeſne is no Plea, becauſe in An- 1 loſt. 306. 
tient Demeſne they cannot, upon the Diſtreſs returned, award a Writ to Hob. 47. = 
inquire of Waſte, according to the Statute ; for the Sheriff ought by the 4 loſt. 250. | 
Statute to go in Perſon, which cannot be ſupplied by their Officer, and Rel. Abr. 
ſo there would be a) Failure of Right; but in this the Land ſhall not be 323.7 
Frank- fee. | 
Hf the Manor 1 D:mefnes thereof ate demanded, Antient Demeſne « Paget 14 
is no Plea, becauſeithe Lord would be Judge in his own Cauſe. b. M. K on 


2 Leon. 191. 
Saik, 86. pl. 1. Comb, 183. Show. 27 1. 


Antient Demeſhe may be pleaded after linpatlance, becauſe the Lord Dyer 210. 
may reverſe the Judgment by Writ of Di/.eit; and it goes in Bar of the in Margia, 
AQtion itſelf, viz. in that Court, becauſe it 15 coram non juice. . 
Moor 461. Where the Defendant in Fjed/ment pleads Antient Pemeſne, he need not make any De- 
tence by adding Defendit vin & injeriam ſaam. Carth. 220. Show. 386. Salk 217. Jide Doct. 
Pl. 51, 32. Rol Abr. 322. and Tit. lea and Ladung. It may be pleaded without Aﬀedavie. 
2 Ld. Raym. 1418. Barna d. K. B. 7. 


Annuity and Rent-charge. 


N Annuity, ſtrictly taken, is an yearly Payment of a certain Sum Co. Lit. 144. 
A of Money granted to another in Fee-ſimple, Fee-tail, for Life orb. 

Years, charging the Per/on of the Grantor only; if payable "drag 
of Lands, it is properly called a Rent- charge; but if both the Perſon andes 
Eſtate be made liable, as they moſt commonly are, then it is generally Dock. & Stud. 


called an Annuity. Dial. 2. c. 30. 


(A) How 


ANNUITY any RENT-CHARGE. 

(A) How an Annuity oz Bent⸗charge differs from 
other Bents, 1 I 4+ j | 
(B) Mhat thall be a good Gzant o2 Creation 

thereof, 115. | 


(C) Df the Remedies ſo2 the Recovery of an An: 
nutty, 117. | 


Apportionment and Extinguiſhment of an Annuity or Rent-charge, wide 
Head of Rents. 


ee 


3 
—— 


— — 


(A) How an Annuit 02 Rent-charge differs from 
| other Rents. 


Lit, f. doe A Man ſeiſed of Land grants, by Deed Poll or Indenture, a yeatly 
_ _ * Rent to be ifſuing out of the ſame Land to another in Fee, in Tail, 
Rents. or for Life, c. with a Clauſe of Diſtreſs ; this is a Rent-charge ; and if 
the Grant be without Clauſe of Di/tre/s, then it is a Rent-ſeck. . 
Vent. 161, A Rent-fervice is an annual Return, made by the Tenart, either in 
Co. Lit.142. Labour, Money or Proviſions, in Retribution for the Land that paſſes. 
Lit. J. 214, If a Men makes a Feoffment in Fee, or a Leaſe for Life, or a Giſt 
215. in Tail, Remainder over in Fee, upon ſuch Grants there can be no 
— >*5- Rent - ſervice reſerved at this Day, the Fecffor ot Grantor having no 
34 Reverſion, ard the Feoffee or Grartec by the Statute of Quia Emptere; 
* Pageli5 * Terrarum muſt hold of the capital Lord; therefore if in ſuch Deeds a 
(a) For with-Rent be reſerved, there muſt be a (2) Clauſe of D#/t» e/. inſerted ; and this 


——_— . Will make a good Rent-charge, the Land being charged with a Diſtreſs for 


only a Rent- the Payment of it. 


ſeck. Whether ſuch Reſervation be good in a Deed Poll, has been doubted, the Words of Reſervs- 
tion proceeding intirely from the Fe: ffor or Donor ; but it ems now ſettled that ſuch Reſervation is 
good in a Deed Poll, becauſe whoever claims an Eſlate under any Deed, ought in Reaſon and Equity 
to be obliged to take it under the Terms expreſſed in the Deed. Vide Co, Lit. 143. b. 2 Rol. Abr. 
449. Plow. 134. 


Co. Lit. 147. If a Man grants a Rent out of three Acres, and grants over, that it 
8 0 the Rent be Arrear, that he ſhall diſtrain for the Rent in one of the 
7 Ce. 81. b. Acres, this is one intire Ren - but it cannot be a Rent- charge for the 
Whole, becauſe the greateſt Part of the Land out of which it ifſues, is not 
chargeable with any Diſtrets for the Recovery of it; and denominatio ſur 
menda a majori z therefore it is taken to be a Rent-ſeck, for which, by the 
Words of the Grant, the Grantee may diſtrain in the third Acre; fol 
wherever the Remedy, by way of Charge for the Rent, is not con men- 
ſurate to the Rent, the Rent is called Seck, and the Charge is only apputr- 
tenant to the Rent, and does not give it its Venomination ; and the Reaſon 
is, becauſe if ſuch original Grant ſhould be loſt and worn out by Time, and 
a Man were to preſcribe ſor it, if he were to give it the Denomination of a 
Charge, it would graſp wore Land than was originally intended to be 
charged ; and theretore the Law binds them down to the Denomination of 
the Rent, as Seck, and to ſet forth the Charge as an Appurtenant, that by 
Length of 'Time no more ſhould be comprehended in the Charge than was 
originally intended in the Grant of Charge, | 
If a Man grants a Rent out of his Lands to J. S. and his Heirs, and 
grants that he may diſtrain ſor it during his Life, this is a Rent charge y 


Co. Lit.147. 
b. 7 Co. 81. 
b. 


ANNUITY axd RENT-CHARGE. 


g. becauſe he may diſtrain in the Land, out of which it iſſues, during his If a Rent be 
"wn Life; but it ſhall be deck in the Hands of his Heirs, becauſe by the kranted to 


expreſs Words of the Deed, the Remedy was to ceaſe upon his Death 3 


aliter if the Dittreſs had been limited only for Years, for then the intire out of one 

Rent had been Seck, becauſe the Remedy being Temporary is not adequate 2 — 
P * . at t 

to the Right, which is perpetual. _ 2 

for one of them and his Heirs to diſtrain for it, this is a Renteſeck; and the Diſtreſs given to one is only 

an Appurtenant to the Rent ; but it he to whom the Diſtreſs was not limited dies, the Survivor ſhall 

diſtrain, becauſe the whole Rent is then in him, Co. Lit. 147, 7 Co. x1. 


—— 


(B) Chat ſhall be a good Grant oz Creation 
thereof, 


* 
F a Man obliges himſelf to J. $. in an annua! Rent of 10l. percipi-2 Rol. Abr. 
endum annuatim de manerio de D. and bindeth the ſaid Manor, and all 424. | 
the Chattels therein, to a Diſtreſs, this amounts to a good Grant of the For in m—_ 
Es aſes, with- 
Rent, and J. S. may diſtrain for it. Words of 
i granting, the 
Law creates a Rent - charge, becanſe it is the Deſign of the Law to render all Contracts binding and 
eſfectual, fo far as the l.tention of the Paities may be gathered from the Deed ; and ſuch Interpre- 
tation is made ſtrongelt againſt the Grantor, becauſe ke is precumed to receive a valuable Conſidera- 
tion for what he parts wita, 


* So if I bind my Goods and Lands to the Payment of a yearly Rent to Page 116 | 
J. S this is a good Rent-charge, with Power to diſtrain, though there he Co. Lit. 145. 3 
no expreſs Words either of Grant or Diſtreſs; or if I grant that if ſuch a4. | 
Rent be Arrear, that F S. ſhall diſtrain for it in the Manor of D. this is CT Ave. 
good Rent charge, for in all theſe Caſes it is evidently my Intention that Bro. Rent. 
my Land be liable to the Charge. 14. 

So it is if I grant to S. 8. that he and his Heirs, or the Heirs of his Co. Lit. 147. 
Body, ſhall diſtrain for 406. Rent in my Manor of Dale; this is a good a. 
Rent-charge in Fee or in Tail, becauſe the Power of diſtraining is ia one Lit. . 221. | 
Caſe given to the Heirs General, and in the other to the Deſcendants of the * m_ * 1 
Body of = and whoever has a Power of diſtraining, has an Eſtate in the Co. £1, 
Rent for which the Dittreſs is given. Buit's Caſe, 

But it | grant a Rent of 408. out of the Manor of Dale; and if the; Rol. Abr. 

Rent be behind, that the Grantee ſhall diſtrain in my Marſbr of Sale; 4:5. | 
this Power of Diſtreſs in the Manor of Sale ſhall not amount to the Grant Co. Lit. 14). 
of a Rent-charge out of the Manor of Sale; for though in the former 
Caſes ſuch Conſtruftion is admitted to ſupport the Intentions of the Parties, * 
where the Grant is not explicit, yet in this Caſe the Reaſon of ſuch Con- 
{truCtion fails, becauſe here is a plain Grant of the Rent out of the Manor 
of Dale, and the Diſtreſs is given in the Manor of Sale, as a Means for the 
Recovery of it, for which he had no Remedy by the Grant itſelf; and 
therefore the Rule, Quod expreſſum ſemper facit ceſſare tacitum, takes Place 
here, that whete the Intentions of the Parties are evident, there that Con- 
ſtruction ſhall never be admitted, which the Law only allows in dubious 
Contracts, wt res magis valeat quam pereat; for if that Manner of Inter- 
pretation were admitted, the Grant might be made double, and the Grantor 
twice charged, againſt the Deſign of the Grant, 

If a Rent be granted to 4. and if the Rent be behind, that a 2 Rol. Abr. 
Stranger ſhall diſtrain for it for the Uſe of the Grantee ; this is a good 425. 

- Rent-charge in A. and a Diſtreſs limited to a Stranger for his Benefit, 


4 


ANNUITY axp RENT-CHARGE. 7 
is in Effect making him the Grantee's Servant for that Purpoſe; anz l 
what a Man may do by one Servant, he may do by himſelf or any þ 
other. | : 
2 Rol. Abr. But if the Diſtreſs had been limited to a Stranger, without ſaying for the 
475. Benefit of the Grantee, fo that the Limitation of the Diſtreſs may ſeem to 
be independent on the Grant, and without Relation to it; this Diſtreſs doe; 
; not mike it a Rent-charge, ſince by no Words in the Deed the Diſtreſ 
ſhall be applied to the Uſe or Advantage of the Grantee. | 
Bro. Tit. If 7. grants and confirms to B. a Rent of 5. to be taken out of hi; ; 
Grant69,73-Lands, which Rent B. has of the Grant of his Father, though FB. never 
| 2 Abr. had any ſuch Rent from his Father, yet this Grant of A.'s ſhall be good | 
4 EV to create a Rent-charge in B. for it is evidently the Intention of A. that J. 
ſhall have a Rent of 5/. out of his Land; and a Miſtake or Error in the 
Deſcription of the Thing referred to, ſhall Vot render the true Deſign of 
the Contract ineffectual and void. 
Co. Lit. 147. If a Man ſeiſed of twenty Acres of Land, grants a Rent of 20s. percipi. £ 
Rol. Abr. endum de qualibet Acra terre ſue, or out of every Acre of Land; this iz y 
* in Nature of a ſeveral Grant out of every Acre, for the Grant ſhall be ta- 
elw. 3. . . 
It two Te- en molt ſtrongly againſt the Grantor, and the Grantee ſhall have 2cs. ou 
ot each Acre. --- | 5 
Common, or # 
ſeveral Tenants be, and they grant a Rent of 20s. fer Arn. out of their Land, the Grantee ſhall 1 
have 408. Rent; for as their Eſtate is ſeveral, fo ſhall their Grant be too; and therefore each ſhall be 5 
N grant a ſevere] Rent of 20s. 5 Co. 7. b. Plow. 140. b. 161, 171, 289, Co. Lit. 19. a, q 
267. b. 4 


Co. Lit. 147. If A. bargains and ſells Land to B. by Indenture, and before In- 
b. rolment they both join in a Grant of a Rent charge to C. this after the 3 
Page 115 * Inrolment ſhall be conſtrued the Grant of B. and the Confirmation of 4 
becaule when the Bargain and Sale is inr led, it has the Effect of a Deed I 
;rrolled, from the making thereof; and therefore it muſt be the Grant of 
B. who had the Land at the Time of the Grant made; but if the Deed had 
never been intolled, then it ſhoutd have been the Giant of A. and Conhi- 
mation of B. becauſe the Land never paſſed from A. the Deed being inct- 

tectual and void, without Inrolment. 
Bro. Tit. if an Original Grant be made of a Rent-charge to commence after the 
an 85, Death of J. §. it is good; for this is not like the Cate of Lands, where 
0 — the Livery muſt cairy the Freehold immediately, and where the Abey- 
Palm.29,30, ance, ot Want of diſtinguiſhing where the Frechold is, may be of Pre- 
2 Vent. 204. judice to the Rights of others; tor if the Freehold was to be granted in fu- 
But 2 Rent zyyrs, a Man that had brought Ins Præcipe againſt the Grantor, after he had 
5 oe, or were, in it a conſiderable Lime, might have his Writ abated by the 
* BAI rechold's veſting in a Stranger, by Reaſon of a Conveyance made by the 
oo: be grant- Grantor, before the Writ brought; but the Grant of a Rent de novo is not 
ed to com- attended with this Inconvenience ; for no Man can have a precedent Right 
mence aftef to a Thing which is originally created by the Grant itſelf ; yet Quære at 
ry Death of what Diſtance of Time tuch Charges may be allowed to commence, whe- 
1. loch Rente ther it muſt not be after the Lives of the Perſons in ef ; for if they be in- 
there maybe definite, they ſeem to have the ſame Tendency to a Perpetuity as any other 
precedent contingent Kemainders, or executory Intereſt; and the bare Affectation of 


Tiles, and a Perpetuity is ſufficient to condemn any Conveyance. 
therefore : 


Pl 5 ſuch Grants 
are not good; ſor ſuch Frechold, by thus being ſplit and ſevered, doth hide the Perſon in whom the 


Richt is; and therefore the Party that has Right, will not be able to diſcern againſt whom to bring 
his Precipe for che Recovery of it. Bro. Tit. Grant 66. 8 H. 7. 3. Plow. 156. 


— 
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o Of the Bemedies foz the Recovery of an 
Annuity, 


F a Man grants by his Deed an annual Rent to J. S. in Fee, for Life or 


Years, out of certain Lands, with Clauſe of Diſtreſs, the Grantee may f B. 155 


at his Election either diſtrain for this Rent, or have a (a) Writ of Aunuity, ©. * 
and thereby charge his Perſon. | (a) But no 

Writ of An- 
nuity lies for a Rent-Service, vide Tit. Rents, and Rol Abr. 226. 1 H. 4. 4. nor if a Man deviſes 2 
Rent out of his Land, and dies; for aſter his Neath it is impoſſible to charge his Perſon. 6 Co. 58. b. 
Nor will a Writ of Annuity he for a Rent granted for Equality of Partition, or in Licu of Dower ; 
tor though theſe be given by the Perſon, yet, being granted in Satisfaction of a real Eſtate, they 
re:ain the Nature of the Things for which they are given, and therefore not recoverable in a perſonal 
Action. Pop. 84. Co. Lit. 144, 143. Rol. Abr. 227. Co. Lit. 144. 4. 


. 119 


If a Man grants a Rent out of his Lands, and by a Proviſo in the Deed, It. f. 220. 
or by Deed ot Defealance, provides that the Grant, nor any Thing therein Pop. $7. 
contained, thall be conſtrued to extend to charge his Perſon by Writ ofs Co. 87. a. 
Annuity ; in this Cale the Perſon of the Grantor is not chargeable ; be- 3 
cauſe the Charge upon the Perſon ariſing only from the Manner of conftru- been that 
ing Grants, which, {or the Conſideration given, ought to be extended as he Grant, 
far as the Words will bear againſt the Grantor, there can be no Room for nor any 
ſuch CorftruCtion, when, by the expreſs Words of the Grant, the Perſon Thing there« 
of the Crantor is not 2 5 5 ; for no Implication ſhall be admitted tO: ould. 


overthrow an expreſs Clauſe in the Deed, charge the 
Land, that 


* Proviſo had been void, as repugnant to che Crant. Co. Lit. 146. 2. 


* If a Man grants a Rent-charge out of the Manor of Dale, in which *Page118 
the Grantor has no Intereſt, with a Proviſo that the Grant ſhall not charge Co. Lit. 146. 


his Peron, this Proviſo is void; becauſe the Grantor, having nothing ins Co. 42. b. 


*the Manor of Dale, could not, by any Act of his, charge it; and conſe-7 Co. 65. b. 


quently, the Grantee having no Remedy for his Annuity, but againſt the 
Perſon of the Grantor, the Proviſo to exempt his Perſon is void, as render- 
ing the whole Grant ineffectual; and if in this Caſe the Grantor had been 
teifed of the Manor, and had granted a Rent-charge out of it, for the Lite 
of the Grantee, with a Prowiſo that the Grant ſhould not charge his Per- 
ſon, though the Grantee himſelf couſd have no Remedy but by Diſtreis, 
becauſe, that Remedy being open to him, the Proviſo is good to exonetate 
the Perſon ; yet, upon the Death of the Grantee, his Executor may have 
an Action of Debt againit the Grantor for the Arrears, becauſe the Execu- Debt. 
tor has no other Remedy for the Recovery of them; for he cannot diſtrain 
after the Grant is determined; and therefore the Proviſo to exempt the 
Perſon is void againſt the Executor, as rendering the Grant uſeleſs ard 
ineffectual. | | 
Ard hence it is, that if a Rent be granted out of Lands, with a Proviſog Co. 88. b. 
that the Perſon of the Grantor ſhall not be charged, that this Proviſo is But if the 


void, becauſe the Grantee, having no Diftreſs given by the Deed for the Grantor had 


Recovery of the Rent, would be without any Manner of Remedy, if the$'"<2 a Pen- 
ny; ny, or any 
Provito took Place. other Thing 


in the Name 
of Seiſin, the Proviſo had been good, becauſe he might recover the Rent in an Aſſige. 6 Co. 58. b. 


If a Man by his Deed grants, that if J S. be not yearly paid the Sum Co. Lit. 146. 


of 10s. that then he may diſtrain for it in his Manor of Dale, this is a H &. and . 
Jointenants, 


good Rent-charge out of the Manor; but no Writ of Annuity 25 for - PRA Wks 
hecanie | 
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becauſe there 13 no Grant of the Rent made by the Grantor ; yet becauſe 


cu out he hath given the Grantee a Power to diſtrain, if uch 2 yeirly Sum be not 
0 err . . . : Meal ant on A 
Lend:with paid him, the Manor is thereby charged with the Ditrets, aud conſequent- 


' Proviſo that |) with the Rent ior which the Diitreſs is given. 


the Grantee 
ſhall not charge the Perſon of A. iis diſcharges the eren of A. but leaves B. liable to the Writ of 
Annuity, Co. Lit. 147. b. 


Do. Lit. 147. If a Man ſeiſed of Land in Fee, and poſſęſſed o Land for Years, 
RN grant; a Rent- charge for Life out of both, with a Power to diſtrain in both, 
330. P. it the Rent be Arrear, the Leaſzhold, as well as the Land ot I1heritance, 
Cro. Eliz. are ſubject to the Diitreſs ; becauſe a Man may oblige his Chattels to the 
607, 622. Diſcharge of the Rent; but the Ren: being a Freehold thall iſſue only out 
of the Inheritance ; becauſe the Leaſehold, being only a temporary and 
periſhing Intereſt, is not a Fund commenſurate to the Charge; and there. 
tore the Rent ſhall iſſue out of the Inheritance, which for iis Duration is a 
more complete Eſtate ro ſupport the Charge, and render the Grant effec- 
(a) 7 Co. $1, tual. And hence it was (4) adjudged, that though the Grantee might dif- 
2 Butt's train the Leaſehold Lands, yet he muſt avow tor a Rent iſſuing out of the 
aſe, Inheritance, | * 

> Co. gi. But if a Man poſſeſſed of a Term for Years, grants a Rent out of it to 
Cro, El. 18. another for Life, though the Eſtate be of ſhorter Duration than the Charge; 
yet becauſe it is the only Fund provided by the Grant, for the Payment of 
the Rent, it ſhall anſwer the Grantee fo long as it has Continuance, if the 

Life for which the Rent was granicd, laſts fo long. 
There is another Remedy for the Recovery of an Annuity or Rent- 
charge, and that is when a Power is given the Grantee to enter and hold 
the Lands till ſatisfied the Arrears by the Perception of Profits, the 
| Grantee, when the Rent is Arrear, may in ſuch Cale enter and hold the 
*Page 119* Lands till fatisfied by the Perception of the Profits; though in this Caſe 
it was objected, that there was no Eftate conveyed, out of which a Uſe 
might ariſe to the Grantee, upon the Nonpayment of the Rent; and that 
* this Grant could pals no Eſtate to the Grantee, as a Conveyance at Com- 
262, 344. mon Law, becaule the Grantee could have no Inheritance or Freehold in 
Lev. 170. the Land, when the Rent was in Arrear for Want of Livery, nor an Eſtate 
Keb. 784. for Years, for Want of a certain Commencement and Determination; yet 
_ 35 it was «adjudged, that by the Grant he had an Intereſt velted in him, when 
33. 11, the Rent was Arrear ; and though it be an uncertain Intereſt, which, for the 
113. Jemet Uncertainty of its Commencement and Determination, might be void by 
and Cawley. the ſtrict Rules of Law, if it were granted independant of any Eſtate cer- 
tain, yet it is good in this Cafe, becauſe it is created to attend a determi- 
nate Eſtate ; and the Nonpayment of the Rent fixes the Certainty of its 
Beginning, and the Satisfaction of the Arrears, by the Perception of the 
Profits, the End and Determination of ſuch Intereſt ; and therefore the 
Grantee may reduce ſuch Intereſt, as it riſes, into his Poſſeſſion by EjeQ- 
ment, which is the proper Remedy to recover ihe Poſſeſſion. Wt 
Se 8 If a Man grants a Rent-charge to J. S. his Heirs and Aſſigns; and if it 
811, £12, ſhall happen that the Rent be behind and unpaid, that then The ſaid J. F. 
2 Rol. Rep his Heirs and Aſſigns, ſhall enter into the Land, and have and enjoy the 
2. Rents thereof, until the Arrears be fully ſatisfied; and the Grantor cove- 
2 126, nants to levy a Fine to the Uſes of the ſaid Deed; if aſter the Fine levied 
8 zo, the Rent be Arrear, the Grantee may enter into the Land, or make a Lealc 
Havergile for Years to try his Title in Ejectment; becaule by the Fine there is an 
and Hare. Eſtate veſted in the Conuzees, to raiſe an Uſe in the Grantee, of the Rent- 
BAL = charge, when the Rent is behind; and whenever the Rent becomes Arrear, 
cn the Poſſellion is executed to that Uſe, and conſequently the Grantee hath a 
hat if the Right to take ard keep that Poſſeſſion, till the Uſe for which it was exe- 


Kethe Ar- cuted be ſatisfied ; and that was till the Arrears of Rent be paid by the Per- 
cat bu fore 0 ception 
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ANNUITY axo RENT-CHARGE. 


ception of the Profis; and therefore though the greateſt Intereſt in the THE: 
Land be uncertaia (vecauſe it is uncertain when the Rent will be paid out; ed, yetihs 
of the Profits) ye! while his Intereſt remains, if his Poſſeſſion be diſturbed pine jevied 
or din ted, he may reſtore it by Ejectment, which is the proper Remedy afterwards 
to recor er the Pol ſion; and if the Grantee aſſigns over the Rent, the ſhall be ſuffi- 
Aſſignec may likewile enter, and maintain a Title in Hjectment 3 for though ug! INS 
me Uic ariles out of the Eſtate of the Coauzee only, AS the Rent is in At- graute * 
rear, and, till the Rent be behind and unpaid, there is nothing more than enter into 

a bare PoTeilion of a Uſe, which in its Nature is not alſigaable ; yet bythe Land 
the Conveyance of the Rent it ſhall pals, becauſe it is nothing more than a for theReco- 


: . ' - _yery of theſe 
Renne or Security for the Rent; and therefore hall attend that into \ — 4-1 


whale Hands ſoe ver it comes. cauſe the 
Fine is guid- 
ed by the Deed of Grant, and both amount but to one Aſſurance. Cro. Jac. 512. 


An Adion of Debt does not lie for the Arrearages of an Annuity, if the ce Lit. 162. 
Grantee be ſeiſed ot it in Fee, Tl, or for Lite, 4 Co. 4y. 4, 
"TY But where 


an Annaity was granted by Deed for two Years, and the Grantee brought an Action of Debt for the 


Arrears; on Demurrer it was held, that Debt would lie upon the Contract, it being granted by 
Decd, and for Years. Cro. Eliz. 268. For the Remedies which Heirs and Executors have oy Diſ- 
trels or Action of Debt, vide Head of Rents, and the Statutes 32 H. 8. c. 37.“ 8 Ann. c. 14. 
4 Geo, 2. c. 28. 11 Geo, 2. C. 19. | 


* Sce a good Comment on this Statute of H. 8. Co. Lit. 162. a. b. 


Rent out of his Lands, in this Cafe the Heirs, being comprehended in the Ct back 
Contract, are bound to make good the Grant lo tar as they have Aſſets by Poph. 8). 
Deſcent from the Grantor, 

It a Rent be granted in Tail, the Grantee cannot alien it while it con- Poph. 87. 
tinues a Rent; becaule as ſuch it may be intailed within the Statute De Co. Lit. 19. 
donis ; but if the Grantee brings his Writ of Annuity, it is no longer within e FR 
the Statute, bekauſe then it is become a Charge meerly perſonal, without Nevil'sCaſe. 
any Relation to the Land out of which it was fiſt granted, and therefore 
is become a Fee-fimple conditional, as ſuch a Gift of Lands had been be- 
fore the Statute ; and therefore the Annuity not being within the Statute, 
may be aliened. | 

But in ſome Reſpects the Writ of Annuity is the better Remedy; as if Annuity 
a Termor for Years grants for him and his Heirs a Rent-charge out of his where bet- 
Land to another and his Heirs ; in this Caſe, if the Grantee diſtrains, and ps, Ls 
thereby has thrown the Charge intirely off the Perſon upon the Land, upon PP: 57. 
the Expiration of the Term, the Rent is gone; becauſe the Grantor could 
not charge the Land longer than his own Intereſt in it continued; but if 
* Grantee had brought his Writ of Annuity, the Charge upon the Per- 
loft had been perperual, fo long as the Heirs of the Grantor had any s- 
fets ; Lecauſe the Grant was for him and his Heirs, EE : 

| = the 


* 


— — — — 


ANNUITY AND RENT CHARGE. 


Lit. . 219. The next Thing to be inquired into is, what AQ of the Grantee are 
— Abr. ſufficient to determine his Choice; and this Det. ination muſt be by 
cin. 146 ſome ſolemn Act in a Court of Record, that it US Sppear tõ be the AR 
: of the Grantee himſelf, and not of a Stranger, without his Permiſſion or 
Authority; and therefore if the Grantee dittrains for the Rent, that is ng 
Determination of his Election; neither is the ſuing forth a Writ of An. 
nuity any Derermination, becauſe theſe may be done by a Stranger, with- 
out the Grantee's Knowledge or Conſent ; or rather, becauſe the Deſian of 
the Law being to help Men to the Recovery of their Rights, in the 9 
. beneficial and beſt Method, the Grantee ſhall not be forecloſed of cite 
his Remedies, by any raſh or unadviſed Act of his; but if the Graves 
counts in the Writ of Annuity, or avows the taking of the Diftrets, (|- 

Count and Avowry is a repeated Determination, or plain Confirmation + 
his firſt Choice and Election; ard this, being entered on Record, ist 
to be the deliberate Act of his Mind, and therefore he ſhall not be allo 

to recede from what he has done in fo folemn a Manner. 

Dyer 344 b. But if a Man grants a Rent-charge in Fee, without ſaying, for him and 
Hob. 53. his Heirs, and the Grantor dies, and the Grantee brings a Writ of Annuity 
againſt the Heir, though he counts thereon, and proceeds to Judgment, yet 
that does not forecloſe him of his Diftreſs on the Land out of which the 
Rent iſſues ; becauſe, by the Death of the Grantor, the Gtant, as an Annu— 
ity, was determined, and conſequently the Grantee had no Election, hav- 
ing but one Remedy for the Recovery of it, which was by Diftreſs ; but 

the Diſtreſs in this Caſe ſtill remained, becauſe the Grantee loſt his Election 
by the Act of GOD, for which no Man ought to ſuffer. | 
Poph. 86. 90 it is if Tenant pur auter die grants a Rent-charge for ten Years, 
Co. Lit. 148. and the Cuſtuy que wie dies, in this Caſe the Charge is determined as a 
Mo 301. Rent, becauſe the Eſtate for Life, out of which it ifſued, is ended; 
s: Co. 36. but the Grantor is ſtill liable to a Writ of Annuity for the growing An- 
Page 121 * nuity, becauſe the Grantee had not by any Act of his determined his 
Choice, and therefore the Election being taken away by the Ad of God, 
and not ay any Act of his own, he may purſue the other Remedy by Writ 

by. 


of Annu 


Co. Lit. 148. But if the Grantee of a Rent-charge, before he has made his Election, 


(4) Bo . purchaſes Part of the Land, in this Cale he is (a) without any Remedy, 
Ci © either againſt the Land or ag inſt the Perſon of the Grantor, the Land is 
not be ſo cir. not liable becauſe the Rent is extinQ by the Purchaſe, and it being in its 
cumſtanced original Creation a Rent-charge, though the Law gave a double Kemedy 
as to intitle for it, yet when the Grantee has by his own AQ diſcharged the Land, 
him toRelief and extinguiſhed the Rent, he can have no Remedy for the "Thing which 


in Equity . DE og b 
N Ven. he has wilſully deſtroyed, and therefote he can have no Writ of Annuity 


143, 144. aàgainſt the Perſon. 


. — 
* 


r A . 


N Appeal is the Pariy's private Action, ſeeking Revenge for the 

A Injury done him, and at the ſame Time proſecuting for the 
Crown, in reſpect of the Offence againſt the Publick. 

Though this be a legal Suit, and therefore to be carried on in a 


teaſonable Way, yet as none of the Statutes of Amendment or r 
EXLEl 


11 n 4a k 


extend to it, the utr © Exactneſs is required in the Proceedings, eſpecially 

where the Life of a s brought into Danger; but as the nice Diſtinc- 

tions made and allowed of in the ſeveral Kinds of Appeals, are accurately 

treated of by Mr. Serjeant Hawkins, it may be ſufficient to ſet down here 2 Hawk. 
what ſeems to have been moſt materially ſaid by him relating to Appeals, F. C. 155. 
under the following Heads. 


(A) Ok the different Kinds of Appeals: And here- 


in, 122. 


1. Of an Appeal of Death. 122. 
2. Of Appeals of Larceny. 122. 

3. Of an Appeal of Rape 123. 

4. Of an Appeal of Mayhem. 123. 


(B) Jn what Courts an Appeal may be bzought, 
123. 
(C) Uho map bring an Appeal, 124. 
(D) 1 — : what Time an Appeal muſt be 
zought. 125. | 
(E) In what Tounty an Appeal muſt be tried. 123. 
(F) aw the Appellant is to appeal and pꝛoſecute. 
I 20, 
(G) How the Foꝛm of the TUrit muſt be, and fo2 
what Faults it map be abated, 126. 
(H) How the Foꝛm of the Declaration muſt be, Page 122 
127. 
(1) Uhat may be pleaded in Bar to an Appeal. 128. 4 
(T) How the Appellant is to be puniched koz a 
falſe Appeal. 128. | 


(A) Df the different Kinds of Appeals. 


TY EG were anciently ſeveral Kinds of Appeals which ſeem obſolete 2 laſt. 132. 
at this Day, as Appeals of Treaſon, which might be ſued before the Bract. 118. 
Parliament and other Courts of Law, as well as before the Conſable and}, 8 
Marthal, and were determinable by Battle. e 
But Appeals before the Parliament are taken away by 1 H. 4. cap. 14.2 Inſt. 132. 


and thoſe before other Law Courts are become (a) obſolete. (4 de we 
' to the uri. 


diction of the Conſtable and Marſhal, in relation to Treaſons committed out of the Realm, it ſeems 
to continue ſtill in Force; for in the ſeventh Year of Charles the Fiiſt, an Appeal of Trealon {ups 
poſed to be committed beyond Sea, was attually commenced before the Conſiable and Marſhal, who, 
tor want of ſufficient Proof to clear the Truth, awarded that a Duel ſhould be fouzht between the 
Parties, for the final Determination of the Matter. Ruſhworth's Collect. Part 2. Vol. 1. tol. 112. 
between Denald, Lord Rea, and David Ramſey, Eſq, 


Appeals de Pace, de Plagis and de Impriſonamento, are out of Uſe, and 4lnſt. 182. 
have been turned to Actions of Treſpaſs for many Hundred of Years paſt ; Co. Lit, 126. 
alſo the whole Learning of Appeals of (5) Ar/on ſeems obſolete at 1 Co. Lit. 

ay. 288. a, | 

The kinds of Appeals therefore that ſeem to require any Conſideration at 
this Day, are thote of Death, Larceny and Rape, which are capital Appeals, 
and that of Mayhem, which is conſicercd as a trefpaſs: And therefore. 


Lol l. | N 1. Of 


K 
1. Of an Appeal of Death. 


An Appeal of Death, which is now chiefly in Uſe, is a vindiQive AQion 
which the Law gives a Wite againſt her Huſband's Murderer, and to the 
Heir at Law againſt one who kills his Anceſtor, which being the Suit of 
the Subject the King cannot pardon ; but as the ſeveral Matters ſet forth 
in the tollowing Part of this Head more particularly relate to this kind of 
Appeal, it ſeems needleſs to inſert them here. 

\ 


2. Of Appeals of Larceny. 


HP.C.18, An Appeal of Larceny is an Action which a Perſon robbed of Good; 
Latch 1275, may bring againſt the Felon, in which there ſhall be (c) a Reſtitution of the 
(e) Where Goods, and the Offender to ſuffer ſuch Puniſhment as if he were convicted 


freſh Suit is at the Suit of the King. 
requ red in 


order to intitle the Party to a Reſtitution, vide 2 Hawk. P. * 9. 


: In every Appeal of Larceny it is neceſſaty to ſet forth whoſe the Good; 
1 * were that were ſtolen, and (4) what the Price of them was, and that the 
(4) 8 Words Felonice cepit be made uſe of. 


2 Hawk. | | . 

P. C. 177. This does not ſeem neceſſary for any other Purpoſe, than to ſhew that the Crime amount: 
to Grand Larceny, and to aſcertain the Goods, in order thereby the better to intitle the Appellant to 
a Reſtitution, 


*Page 123 They who are robbed of Goods in which they have a ſpecial Property, 
2 Hawk, 2s Churchwardens, Carriers, c. may maintain an Appeal of Larceny, and 
P. C. 167, (a) may either bring it generally for their own Goods, or ſpecially tor the 
(a) Kar. Goods of F. S. Ec. in their Cuſtody, | 

70. Pl. 7. | 


3. Of an Appeal of Rape. 


2 Inſt. 180, By the Common Law, any Virgin, Wife or Widow, might bring an 

Co. Lit. 123. Appeal of Rape againſt any one who had raviſhed her, though ſhe were 
his Nief ; but a, lawful Wife could never bring ſuch Appeal without her 
Huſband ; and by the Common Law the Raviſher was to ſuffer Death. 

2 Hawk. But by the Statute of Weſtm. 1. cap. 13. the Offence of commirting a 

P. C. 172. Rape was reduced to a Treſpaſs, and punithable in the fame Manner with 
other Treſpaſſes, till the making of the Statute of Weſtm. 2. cap. 34- by 
which it is enaQed, That whoever raviſhes any Woman, where ſhe did nt 
conſent before or ofter, ſhall have Judgment of Life and Member ; and 
though jhe de conſent after, he ſhall have Judgment if attainted at the 
King's Suit; but it is obſervable, that this Statute does not reſtore the old 
Common Law in relation to ſuch Appeals, as it would have done if it had 
only repealed the faid Statute of Neſim. 1. but makes a new Law concern- 
ing them ; from whence it follows, that all Appeals of Rape, which arc 
impliedly given by this Statute, muſt conclude contra formam flatuti. 


4. Of an Appeal of Mayhem. 


Hob. 131. An Appeal of Mayhem lies for any Hurt done to a Man's Perſon, 

2 Jones * he is rendered leſs able in F ighting to annoy others or defend 
unſelf. 

Fide 2 In this Action the Words Felonice Maybemiawit are neceſſary, though 

Hawk. P. C. the Defendant is not ſubje& to the Loſs of Member, 


156. . (B) In 
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(B) Jn what Courts an Appeal may be bzought, 


 PPEALS are commenced either by Ys which is an Original out, Hank. 
of Chancery, returnable in the King's Bench only, or by Bill. P. C. 158, 
Appeals by Bill may be ſued in the King's Bench againſt any Perſon in El. og 
actual Cuſtody, or by (5) having Bail filed for him there, (6) But not 


againſt one 
who is mainpriſed de die in diem. Cro. Eliz. 694. 2 Hawk. P. C. 155. and note, That if the Ap- 
pellee be arraigned and tried the ſame Term, there is no Neceflity to file a Bill againſt him. Jones 
425. Cro. Car. 532. Rol. Abr. 336. But vide Skin. 634. pl. 3. where notwithſtanding, the Court 
ordered a Roll to be made, and a Copy of it to be delivered to the Appellee, and gave bim a Day to 


plead. 


If a Man be brought into Court either by a void Writ of Appeal, or bya Hawk. 
a voidable one, which is afterwards abated, he may be arraigned by Bill P. C. 155, 


2 72 Skin. 634. 
in Cujtodia Mareſchalli, Vida Ciel. 


| 625g, 695. 

A Bill of Appeal lies before Juſtices of Eyre, and before Juſtices ſpe- PTY 
cially aſſigned, and before Juſtices of Gaol-Delivery, and for the fame 
Reaſon, as ſome ſay, before Juſtices of Aſſize; who by the Furport of 
ſeveral Statutes are authorized to deliver Gaols without any ſpecial Com- 
* miſſion ag-inſt any Priſoner in the Goal, which they are to deliver, or as*Page 124 
it is generally holden, againſt a Perſon whom they have bailed. Vide 2 


Hawk. P. to 
1:6, and the Authorities there cited, for Appeals before the Sheriff and Coroner, and Appeals of Fe- 
lonies done out of the Realm, before the Conſtable and Marſhal, vide 2 Hawk. P. C. 157. And 
that they cannot be ſued before Juſtices of the Peace. dem. 


lf ſome of the Accomplices only be in Priſon, a Bill of Appeal lies2 Hawk. 


againſt all, which, after the Trial of thoſe in the Priſon, ſhall be removed C- 156. 
into the King's Bench, where the Reſt ſhall be proceeded againſt, 


1 


(C) Aho map-bring an Appeal, ; 


N (c) Infant may bring/an Appeal, but he muſt proſecute it by Moor 461. 
Guardian, and ſhall be ndaſuited upon ſuch Guardian's Non-appear-H.P.C. 183. 


| ance at a Day whereon he is demandable ; but it the Infant comes into 11Mod.216, 


| Court, and ſays, that he will relinquiſh the Suit, and the Guardian infiſts * — Raym. 
| to continue it, the Court may diſcharge him and atlign another. 18 


Holt 35 8. 
WE (% Allo an 
Appeal lies againſt an Iaſant. H. P. C. 183. 2 Hawk. 168. 


But an Ideot, or Perſon born deaf and dumb, or one attainted of Trea-H. p. C. 183. 
{on or Felony, or outlawed in a perſonal Action, fo long as ſuch Attainder 2 Hawk. 
or Outlawry continues in Force, cannot bring any Appeal whatſoever, C. 162. 

The (4) Wife only (unleſs ſhe had a Share in the Guilt, in which Caſe Vide Title 


Jin ſhall be brought by the Heir) can bring an Appeal of the Death of hei Baron and 


Huſband, but ſhe muſt have been his lawful Wife; which are to be tried, ing. 68 
by the Biſhop's Certificate, (d) That an 


Appeal may 
be bronght againſt a Teme Covert, vide 2 Hawk. P. C. 168. 


K 2 | Alto 


AP -Þ;:. B&B; A. Js 


1 Alſo a Woman divorced from her Huſband, though by a voidable Sen- 
p. C. 164. tence, (c) cannot maintain an Appeal. 


(c) For this 
at leaſt is implied in the old Rule, that a Woman ſhall have an Appeal de Merte Mariti inter brachia 


u inter fecti, & non aliter. 2 Hawk. P. C. 164. Vide 2 Inſt. 68. 


2 Hawk. But a Wife who elopes from her Huſband, and the Wife of one attainted 

P. C. 164. of High Treaſon, may have an Appeal of his Death; though ſuch a Wiſe 
cannot have Dower, for the Statutes, which take away — in thoſe 
Caſes, ſay nothing as to her Right of bringing an Appeal. 

A Hawk. If the Wife take another Huſband ither before or pending the Appeal, 

P. C. 164. ſhe puts an End to it for ever; and if ſhe marry after Judgment (4j ſhe 


(4) But Ny ; 
whether the Cannot pray Execution, 


Court may 
not award Execution againſt him either ex Ofſicic, or at leaſt at the Demand of the King, Q. 2 Hawk, 
P. C. 164. : 


Vide Head For the Death of an Anceſtor who leaves no Wife, the Heir only can 
of Deſcent. bring an Appeal, and ſuch Heir mugt himfelf be (e) innocent of the Fact, 
(e) But iſ he he mutt be Heir // General according to the Courſe of the Common Law, 
have aShare and alſo Heir (g) Male, and in his Count muſt ſet forth how he is Heir tg 


in the Gui! 
the 3 the Deceaſed. 


ſhall have a 

an Appeal againſt him. H. P. C. 182. 2 Hawk. P. C. 163. (f) Therefore the Father cannot 
bring an Appeal for the Death of his Son, nor the youngeit Son in Br ovgh Engliſh for the Death of 
his Father; and if the Deceaſed have two Sons at the Time of his Deceale, the eldeſt attainted of 
Treaſon, neither of them can bring the Appeal, Co. Lit. 8. Leon. 326. Dyer so. (g] This ge- 
pends upon Magna Charta, which ordains, that none hail be impriſoned on the Appeal of a Woman 
for the Death of any but her Huſband; and therefore if ſhe brings ſuch Appeal, the Court ex Offi; 
will abate the Writ ; but no other Appeals by Women are excepied, beſides the Appeal for the Death 
of an Anceſtor, 2 Hawk, P. C. 168, 166. 


Vide 2 If an Heir die, pending an Appeal commenced by him, it feems agreed 
SIGs * that no other Heir can proceed in ſuch Appeal, or commence a new one 
5 G De a it ſeems the ſtronger Opinion, that if the Right of bringing an Appeal 
8e 125 be once velted in an Heir, who a without bringing any, the Right of 
Appeal is gone for ever; and if) an Heir die after Judgment given againſt 

the Appellant, it is queſtionable whether his Heir can ſue Execution, 


(D) Within what Time an Appeal muſt be 
bzought. 


2 1 320. Y the Statute of Glouceſter, cap. q. which has been conſtrued to ex- 
, Co. —5 b. tend only to Appeals of Death, An Appeal ſhall not be abated for De- 
2 Hawk, fault of freſh Suit, if the Party ſue within the Year and Day after ite 
P. C. 162. Deed done, the Computation whereof, as the Law is now ſettled, ſhall be 
7 oo; 38. made not from the Day when the Wound was given, but from the Diy 
22 NC when the Party died; alſo the Year and Day ſhall be computed from the 

te "Beginning of the Day, and not from the preciſe Time when the Death hap- 


71 Mod. 70.-pened, becauſe regularly no Fraction ſhall be made of a Day, 


7 '75* An Appeal of Repe may be brought in any reaſonable Time, the Judg- 
(6) $21 ment whereof lies in the (q) Diſcretion of the Court; for, as has bee" 
Lar.eny, faid, the above Statute of Glouceſter, cap. 9. extends only to Appeals of 


2 Hawk. Death, 


P. C. 168. (E) In 
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c In what County an Appeal mult be tried. 


LL Appeals are local Actions, and regularly to be tried in the County Dyer 38. 
A wherein the Offence was committed. 

But it is ſaid, that if a Perſon had died in one County of a Wound given 2 Hawk. 
in another, the Appeal might be brought in either of them, ard the Trial F. C. 163. 
be at the Bar by a Jury returned from the Body of each of thoſe Counties; 
but fince the 2 & 3 E. 6, cap. 2. which enaQs, That the Party may ſue an 
Appeal in the County where the Perſon feloniouſly firicken, &c. ſhall die, 

&c, it ſeems the Trial may be from ſuch County only. | 
So an Appeal of Larcency is a local Action; yet if one 10b me of Goods Dyer 39. 


in the County of A. and carry them into the County of B. I may (a) either 7 _ - 


bring an Appeal of Robbery in the County of A. or an Appeal of Larcenyp C. 168. 
in the County of B. (a) Rut if one 
take me 


from the County of A. into that of B. and there rob me, he ſhall be appealed of Robbery in the Coun- 
tv of B. only, for he was only a Treſpaſſer in A. 2 Hawk. P. C. 168, So in Rape, if a Man takes a 
Woman by Force in one County, and carries her into another, and there raviſhes her, the Appeal ſhall 
be brought in the latter only. 2 Hawk. b. C. 174. 


(F) How the Appellant is to appear and pzoſe-+paze 126 
cute, 


T Common Law neither Plaintiff nor Defendant in any Appeal what- 2 Int. 313. 
ever, could make an Attorney (b) except in ſome ſpecial Caſes ; but Hawk. 
now by the 3 H. 7. cap. 1. it is enacted, That the Appellant in any Ap-| OE - 
feals of (c) Murder, or Death of a Man, where Battle by the Courſe of the Defendane 
Common Law lies not, may make an Attorney, and appear in the ſame, in the prayed his 
ſaid Appeals, after they be commenced, to the End of the Suit and Execution ＋ gy after 


is Convic- 
of the ſame. tion, and the 


Plaintiff replied Bigamy; in which Caſe he was allowed to make his Attorney, in order to procure 
the Biſhop's Certificate, 2 Hawk. P. C. 1753. Allo after a Defendant is acquitted, he may appear 
by Attorney, in order to recover Damages from the Abettors. 8 E. 4. 3. pl. 5. (c) Cannot ap- 
pear by Attorney in an Appeal of Mayhem, Carth. 395. 


But it ſeems that the Appellant cannot make an Attorney till he has Skin. 48. pl. 
once appeared in proper Perſon ; and that if the Plaintiff'or Defendant ap- !: $79 pl. 9. 
pear or plead by Attorney where they ought nor, and the Court receive the rep age 
Plea, and adjourn the Cauſe, it ſeems that the Appeal is diſcontinued, be- 8 
cauſe ſuch Appearance was merely void in Law, ; 

The Appellant may be nonſuited for not appearing when demanded, at Noy 88. 
any Day of Continuance, except a Verdi& hath been given againſt him; in Loy 173. 


3 4 oor 407. 
which Caſe by the 2 JI. 4. cap. 7. he cannot be nonſuited. Cro. El. 465. 


Where an Appeal is commenced in the Court below, and removed into Rol. Abr. 
the King's Bench, the Appellee is to be arraigned de novo on the ſame Bill 131. 
of Appeal, and it is not neceſſaty to exhibit a new Bill againſt bim i» * Bulle. 19. 
Cuftodia Mareſchalli ; and if the Appellant will not appear to proſecute his,, . 
9 . in. 670, 
Appeal, the Appellee may ſue out a Scire facias reciting the whole Matter, „. 9. 
| warning 


„ 


Carth. 394, warning him to appear at a certain Day; and if he make Default on that 
395 · Day, the Court on Demand will nonſuit him; but the Appellant may ap- 
pear gratis, and proſecute without any Scire facias. 


„ Amn 


(G) how the Foꝛm of the Ulrit mult be, and fo 
what Faults it map be abated. 


Abr. Eq. TE Writin an Appeal is an Original iſſuing out of Chancery, returg- 
416, able into the King's Bench only; before the Return thereof the Court 
of Chancery only can . or ſet it aſide, where it appears to have 


iſſued erronice or improvide, by ſome Error extrinſick to the Writ itlelf, 
but for any Error or Defe& on the Face of it, it may be quaſhed after iti 
returned into the King's Bench. | h 


2 Hawk. The Court (a) ex Officio will quaſh the Writ for apparent Faults appeat- 


P. C. 184. ing on the Face of the Writ ; as where the Senſe is defective for want of 
Where it a material Word, or where it wants thoſe Words of Art which the Law has 
might be appropriated for the Deſcription of the Offence. 
quaſhed for ; 

(a) But the Appellant is firſt to demand Oyer of the Writ, and this he 


falſe Latin, vide Danv. 252. 
mult do in open Court, 2 Hawk. P. C. 184. 


2 Hawk. So if ina Writ of Appeal brought by Huſband and Wife, the Conclu- 


F. C. 185. fon is in the Name of the Wiſe only; or if the Writ owits either the 

Page 127 * Name of Baptiſm, or Surname of the Appellant or Appellee being under 
the Degree of Nobility, it ſhall be abated. 

Vide Hawk. Alſo the Court will abate the Writ when the Declaration varies from the 

P. C. 184. Writ in ſome material Point, either as to the Reign of the King, or as to 

and where the County wherein the Fact is laid, &c, 


ſuch Faults 
in the Declaration are not fatal, if the Writ on the File be right, 8 Co. 162, and Title Amendmey! 


and Jeofail. 


Salk. 63. On the Exception of the Party the Court will abate the Writ; as if he 
pl. 4. ſhews that there are nat 15 Days between the Tele and Return of the 


— „ Writ ; but this he muſt do before he has pleaded in Chief, without taking 


$2Mod.q16, Advantage of it. 33 i 
448, 451. If the Writ or Declaration miſtake either the Name of Baptiſm, or Sur- 


Vert name or Addition of the Appellant or Appellee, the Appellee before Im- 
For this vide parlance may plead it in Abatement. 


Title Miſno- | 
mer and Addition; and 2 Hawk. P. C. 184 to 193. 


2 Hawk, But the Omiſſion or Inſufficiency of an. Addition is ſalved by the Ap- 
P. C. 190. pellee's coming in and pleading, without taking any Advantage of ſuch 
Defect, but not by his bare Appearance. 

The Defendant may at the fame Time plead as many Pleas in Abate- 
1 ment as he pleaſes, together with Matter in Bar, and the General Iſſue, 
184. 9" if he can do it without Repugnancy ; and if he be (4) ſuffered to plead 
7% Vide any ſuch Plea without pleading with it the General Iſſue, the Finding 
Carth. 56. jt againſt him doth not conclude him from pleading the General Iſſue 


That he afterwards. 
muſt plead 


the General Iſſue at the ſame Time that be pleads in Abatement, 


(H) Pow 


as 


—w _— » 
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41) Pow the Foꝛm of the Declaration mult be. 


HE Declaration muſt ſet forth the Offence with the utmoſt Certainty, 2 Hawk. 
and likewife deſcribe it by ſuch Words of Art as the Law has appro- 3 177. . 
priated to the Purpoſe ; therefore if the Words Felonice in any Appeal, k — 
Murdravit in an Appeal of Murder, Rapuit in an Appeal of Rape, Cepit 
in an Appeal of Larceny, Maybemiavit in an Appeal of Mayhem, be 

omitted, they cannot be ſupplied by any Circumlocution. 

The Declaration mult ſet forth in what Part of the Body the Wound 2 Hauk. 
was given ; and therefore if it oniy ſays, that the Wound was given circa *. C. 157. 
Pe#4s, it is vicious; but it is certain enough by ſhewing that the ound 178. Mut! 
was given in the Left Part of the Belly, or of the Side, or in the Lett Leg, W 


Tf, 


CT i; 


; 8 
* + 


the Wound, if practicable. 2 Hawk. FP C : 7 


« By the Statute of Glouceſter, cap. 9. If an Appeal declare the Deed. (E“ + 
„the (5) Year, the (c) Day, the (4) Hour, the Time of the King, and is iutic 41 7 


„the (e) Town where the Deed was done, and with what (f) Weapon, 3 


© it ſhall ſtand in Effect.“ Year of is 

| King with- 
gut adding that of the Lord, or ſaying that it was in ſuch a Year of the Reign of the King. 3 Inſt. 
318, 2 Hawk. P. C. 181. (c) Mutt not only ſhew the Day of the Hurt, but alſo he Day of the 
Death; aud if done in the Night time, proper to alledge n@e ejaſdem diei; but a Miltuke of the Day 
is not material on Evidence, 2 Hawk. P. C. 180. (4) Circa Horam Primam ſufficient. 2 H:wk. 
P. C. 180. Cart“. 333. S. P. But a Miſtake of the Hour on Evidence is not material. te) It a 
Place be generally afledged, the Law will intend it a Vill, unleſs it be mentioned with ſome Addition 
which ſhews the contrary. 2 Hawk. P. C. 182. Skin. 554. Carth. 333. But upen Evidence the 
Place is not material, io as the Fact be proved any where within the County. 2 Hawk. P. C. 182. 
(Alt it were by other Means, as by poiloning, drowning, ſuffocating, burning, or the like, the Cir- 
cumſtances mult be (pecially ſet forth z but i; the Count be for killing with one Weapon, and the 
Fvideace of killing with another, the Variance is not material, if the Means made uſe of may any 
way come under the Notion of a Weapon. 2 Hawk. P. C. 179. 3 Mod. 168. | 


* (1) That may be pleaded in Bar to an Appeal, * Pager 28 


F the Appellant wants any of thoſe Requiſites required by Law in a2 Hawk. 
Perſon who brings an Appeal, it will be a good Plea ; as that a Woman P. C. 193. 
was never lawtully married, that 4 B. is Heir at Law, and not the Ap- 
pellant, Cc. | 
Auterfoits convit of Manſlaughter is a good Plea to an Appeal of Mur-Carth. 19. 


der for the ſame killing. Where the 
Appellee 


pleaded that he was before indicted of Murder and convicted of Manſlaughter, and prayed his Clergy, 
ans the/ Court would not allow him, vide 3 Mod. 101. Carth. 16, 19. Salk. 61. Skin. 670. 
us / 


A Retraxit of one Appeal is a good Bar of another for the fame Thing Salk. 64. 
and ſo alſo is a Nonſuitz and according to ſome Opinions, ſo is a Diſcon- Pl. 5 
[nuance after Appearance, but not before. 605. 


Sid. 32. Bulſt. 141. Cro. Jac. 283. Yelv. 204. 


A Releaſe of all Manner of Actions, or of all Actions Criminal, or ofz Hawk. 


all Actions concerning Pleas of the Crown, or of all Appeals, or of all 10 P. C. | 158. 
mands, 


* 


——— 
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K 
mands, is a good Bar of any Appeal; but a Releaſe of all Perſonal Actions 
does not Bar an Appeal of Felony, being an Action of an higher Nature, 
2 Hawk, If the Appellee pleads a ſpecial Plea, which does not amount to a Con- 
F. C. 196. feſſion of the Fact, be muſt at the ſame Time plead over to the Felony, 


except in ſpecial Caſes ; as where ſuch Plea would be prejudicial to him, or 
where ſuch Plea declines the Juriſdiction of the Court. 


ꝙ— 
T „» 


(*) how the Appellant is to be puniſhed foz a falle 


Appeal, 


Co. Lit. 283. NV the Common Law a Defendant may recover Damages for a falſe and 
malicious Appeal againſt the Appellant and his Abettors, by a Writ 

of Conſpiracy or Action on the Caſe. 
And by Weſtm. 2. cap, 12. it is enacted as followeth, For as much 
as many through (a) Malice, intending to grieve others, do procure 
« falſe Appeals to be made of (5) Homicides and other Felonies, by 
« Appellors having nothing to fatisfy the King for their falſe Appeal, 
nor eto the Parties appealed for their Damages; it is ordained, That 
when any being appealed of Felony ſurmiſed upon him, doth (c) ac- 
quit himſelf in the King's Court in due Manner, either at the Suit of 
© the Appellor of of our Lord the King, the Juſtices before whom the 
* Appeal ſhall be heard, ſhall puniſh the Appellor by a Year's Impri- 
$* ſonment, and the Appellor ſhall nevertheleſs reſtore to the (4) Parties 
*« appealed their Damages, according to the (e) Diſcretion of the Juſ- 
Page 129 * tices, having teſpect to the Impriſonment or Arreſtment, that the Party 
(d) The\ _** appealed hath ſuſtained by reaſon of ſuch Appeals, and to the Infamy 
veal mc „ that they have incurred by the Impriſonment, or otherwiſe ; and ſhall 
appear to nevertheleſs make a grievous Fine unto the King; and // if peradven- 
have been © ture ſuch Appellor be not able to recompence the Damages, it ſhall be 
brought ma- jnquired by whoſe Abetment by Malice the Appeal was commenced, if 
2 e the Party appealed deſite i: ; and if it be found by the ſame Inqueſt, that 
in an Appeal any Man is an Abettor through Malice, it ſhall be diſtrained by a Judi- 
of Murder cial Wiit, at the Suit of the Party appealed, to come before the Juſtices ; 
the Delen- “ and if he be lawfully convict of ſuch malicious Abetient, he ſhall be 
_ be «©. puniſhed by Impriſonment and Reſtitution of Damages, as before is ſaid 

ound guilty of the Appellor.” 


of Man- 
ſlaughter or 
Homicide ſe defendend), neither the Appellor nor his Abettors can be puniſhed, 2 Hawk. P. C. 198. 
(5) In the ConttruQtion of the Wo:ds Homicides and other Felenies, it has been held, that they extend 
to Offences made Felony by ſubſequent Statutes. 2 Inſt. 384. (c) But neither an Acquittal by an 
Abatement of the Appeal by a bare Nonſuit on a Plea, which ſhews that he is not intitled to the Ap- 
peal, nor a Judgment on a Demurrer, nor an Acquittal on an inſufficient Original, nor any other 
Diſcharge of the Appellee, which does not finally Bar all other Proſecutions againſt him, either at the 
Suit of the Party or of the King, for the ſame Felony, does intitle him to his Damages. 2 Hawk. 
P. C. 199. (4) If there are leveral Appellees, Damages ſhall be aſſeiſed according to the different 
Circumſtances of their ſeveral Cafes. Dyer 129. pl. 10. 2 Inſt. 386. (e) Therefore if the Jury 
give too [mall Damages, the Juſtices may increaſe them, and in like Manner abridge them when they 
appear to be exorbitant. 2 Hawk. P. C. oo. The Abettors are only liable in caſe the Appei- 
lors be inſufficient ; but if the Appellor be found ſufficient to render only Part of the Damages, the 
Judgment againſt the Abettors ſhall be for the whole. 2 Hawk. 202, 203, 


2 Hawk. Alſo at Common Law, an Appellant ſhall be fined for an ill-grounded 
P. C. 204. Appeal, at the Diſcretion of the Juſtices, in Caſes not provided againſt by 
this Statute ; as upon a Nonſuit after Appearance, or where the Appeal 

| abates 


: — C% . $A * 
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APE: AE 


abates by the Folly of the Appellant, or where a Feme Covert ſues an 
Appeal known by her to be groundleſs ; as for the Death of a Huſband 
whom ſhe knows to be alive, 


APPROVER. 


N Approver, oy in Latin, Probator, is one who being indicted . H. p 6 
A of 'I reaſon or Felony, for which he is in Priſon, confeſſes the 192. "© 

Indictment; and being ſworn to reveal all the Treaſons and Fe- 3 loſt. 129. 

lonies he knows, enters before a Coroner his Appeal againſt all his Part-S. FP. C. 142. 


. - 3 2 H. H. P. C. 
ners in the Crime within the Realm. 225, 226, 


227, 229. 


All Perſons may be Approvers, except Peers of the Realm, Perſons at- 
tainted of Treaſon or Felony, (5) outlawed, Infants, Women, Perſons Loft. 12 
Non Compos, or in Holy Orders. i. H. P. C. 

. : f 19. (% Whe- 
ther diſabled by being outlawed in a perſonal Action, vide 2 Hawk, P. C. 205, And whether In- 
fants and Women may not be Approvers, as they may bring an Appeal at this Day, though they 
cannot wage Battle, vide 2 Hawk. 205. And that a Man above the Age of ſeventy, or maimed, 
may be an Approver, though he cannot wage Battle. H. H. P. C. 192. 


The Court is not bound of Right to admit any Perſon whatſoever to be 
an Aprover, nor will any Perſon be admitted, unleſs he be actually in- 
died of Treaſon or Felony, and (c) coufeſſes the Indictment; neither 
ſhall a Perſon indicted of Felony continue to be an Approver after an A 
peal exhibited againſt him for the ſame Felony ; neither ſhall the Appellee 
of an Approver be himſelf an Approver ; for it would falſify the Appeal of 
the firſt Approver, in ſuppoſing that he had omitted fome of his Partners ; 
but alſo becauſe it would cauſe an infinite Delay; for the Appellee of ſuch page 130 
an Approver might as well become an Approver of others, and ſo on. ft. 139. 
S. P.C.1 
2 Hawk. P. C. 29g, (c) That if he hath once pleaded Not guilty, he cannot be an Approver, — 
ſhall be hanged, becauſe it is found falſe, and his Confeſſion contradicts his former Plez, 3 laſt. 129. 
H. H. P. C. 193. S. P. C. 144. But vide Finch 387, cent. and 2 Hawk. P. C. 203. 2, | 


A Man can only approve others of the very fame Crime with that forz Inf. 629. 
which he is indicted; and therefore no Man can approve another with hav-Fitz. Coron. 
ing been an Accefſary to himlelf, becauſe it is an Offence of which it is not oy 
poſſible that he himſelf can be guilty ; but inaſmuch as an Approver isp. C. 206. 
ſworn to reveal all the Treaſons and Felonies he knows, if he accuſe Per- 
ſons of Crimes different from his own, ſuch Accuſation ſeems a reaſonable 
Ground to carry on a Profecution againit them for ſuch Crimes, though 
it be not of itſelf ſufficient to put them on their Trials. 

If it appear either by the Confeſſion of the Approver, or by the Return Hawk. 
of the Sheriff, or the leſtimony of Perſons of Credit, that there are no P. C. 209. 
ſuch Perſons as ſome of thoſe appealed in rerum Natura, or in the Nea, 21 O05 At 


or in the County whereof they are named in the Appeal, he ſhall be here cited. 
hanged, unleſs the Court in Mercy ſpare him, 
The 


AP. PR OV PT 


The Juſtices of the King's Bench, and Juftices of Gaol-delivery, and 
Juſtices in Eyre, may admit a Man to be an Approver, becaule ſuch Juſ- 
3 loſt. 130. tices may aſſign a Coroner to take the Appeal; but Juſtices of the Peace 


Heb 194-cannot admit a Man to be an Approver, becauſe they cannot aſſign a Co. 


the Lord Toner. 

High Stew- : 

ard, or Juſtices of Oyer and Terminer can do it without a ſpecial C lauſe in their Commiſſion, autho- 
rizing them to affign a Coroner, , & wide 2 Hawk. P. C. 207. 2 H. H. P. C. 229. is expreſs, 
That a Man cannot become an Approver before Juilices of Oyer and Termine, becaule they cannot 
aſſign a Coroner, 


3 Inſt. 129. As ſoon as a Perſon has confeſſed the Inditment, with an Intent to be- 
H. P. C. 144.come an Approver, he puts it in the Diſcretion of the Juſtices, either to 
: — nz give Judgment and award Execution againſt him, or to reſpite them till 
p. . he hath convicted his Partners; if the Juitices think fit to admit him to be 
an Approver, they will aſſign a Coroner io receive his Appeal, and will 
take his Oath to diſcover all the reaſons and Felonies he knows, and will 
aſſign him a certain Number of Days to make his Appeal in, during which 
he ſhall be atLiberty, and ſhall have from the King a (a) Penny a Day; alſo 
(a)SeeAnci. he muſt make his Appeal before the Coroner on each Day during the Lime 
Dial. of Ex- limited, and mutt at laſt repeat it verbatim in Court; and if the Coroner 
cheq. 426: record his Failure of making his Appeal on any of the Days, or the leaſt 


Whe- I IC "AIG 
_ mal Variation in his repeating it in Court, he ſhall have Judgment of Death. 


have the 
Penoy till he has made good his Appeal, by convictiag the Appellees, 2 Hawk. P. C. 207. 


2 Hawk. The Coroner may award Proceſs againſt the Appellee, to the Sheriff of 
P. C. 298. his own County, till he come to the Exigent, from awarding whereof he 
ſeems to be reſtrained by Magna Charta, cap. i7 The King's Bench and 
_ Juftices in Lyre, and Juſtices of Gaol delivery, may award Proceſs into any 
County to apprehend and iry the Appellee ; but it ſeems queſtionable, 
Whether Juſlices of Gaol-celivery can award Proceſs of Outlawry into a 
foreign County, as the King's Bench and Juſtices of Oyer clearly may. 
2 Hawk. It is at the Election of the Appel'ce, either to put himſelf on his Coun- 
F. C. 208. try, or wage Battle with the Approver ; and if ſeveral Perſons be appealed 
by one Approver, every one of them has his Election, either to put him- 
ſelf on his Country, or to wage Battle with the Approver, who muſt fight 
them all, or at leaſt till one of them hath vanquithed him; after which, he 
cannot maintain his Appeal againſt the Reſt ; but it a Perſon appealed of 
the fame Felony by ſeveral Approvers vanquiſh one of them, he ſhall be 
: diſcharged againſt all the reſt. | | 
2 ee It the King pardon either the Approver or Appellee, pending the Ap- 
SPC. x 29. Peal, the Approvement ceaſes, and the Appellee ſhall be diſcharged ; in 
the firſt Caſe, becauſe by the Pardon the Felony is extinct, and the Ap- 
page 131* prover is no longer liable to be condemned; in the ſecond, becaule the 
Appravement is, in Truth, the Suit of the King; and therefore as much 
in his Power to pardon as an Indictment. 
Neither the Approver's Confeſſing his Appeal to be falſe, nor the Con- 
viction of the Appellee, exclude him from the Benefit of Clergy. 
2 Hawk. If an Approver convict all the Appellees, whether by Battle or Verdict, 
F. C. 209. the King, ex Merito Juftitie, is to pardon him as to his Life, and alſo 
os Kan. give him his Wages from the Time of the Appeal to the Time of the 
hea. 426. Conviction ; but antientty he was not ſuffered to continue in the King- 
cheq. 42 thc ; | 65 
As it is in dom. It is recited by 5 H. 4. cap. 2. That divers notorious Felons, tor 
the Diſere- 1 Safeguard of their Lives had become Provers, to the Intent, in the 
my * mean Time, by Brokage and great Gifts, to purſue and have their Par- 
ther they ©* dons; and then, after their Deliverance, had become more notorious 
will ſuffer “ Felons than they were before; and thereupon it is enacted, that if any 
one to be an Perſon pray or purtue, or cauſe to be prayed or purſued, for mr 
| | nf „F elon 


2 Hawk. 
P. C. 208. 


APPROVE R. 


e Felon ſo attainted by his own Confeſſion, to have any Charter of Par- Approver, 
« don, the Name of him that purſues ſuch Charter, be put in the ſame this Method 


« Char'er, making Mention that the ſame Charter is granted at his In- of late has 
been ſeldom 


« ſtance; and if he to whom ſuch Charter is granted become a Felon been te 
. 6 a 2 practiſed; 
« again, the Party who purſued the Charter ſhall forfeit 1004. and in many _ 
| Caſes we 
have what ſeems to amount to the ſame, by Statute ; where pardon is aſſured to Offenders, on diſ- 
covering and convicting their Accumplices. Burn 43. There ſeems however ſome Objection to the 
Form in which the Pardon to the Accomplice is promiſed, viz, upon the Criminal's being appre- 
hended and convicted. The Teſtimony of ſuch an Accomplice would be leſs liable to Exception, if 
the Pardon was granted upon his giving Evidence generally, let the Event of the Trial be what ic 


may. Obſervat. on Stat. 141. 2 Edit”, 


Arbitrament and Award. 


N Award is the Determination of Matters in Controverſy, by 
Submiſſion to Perſons indifferently choſen by the Perſons con- 


tending. | 


Under this Head we ſha)l conſider, 


(A) The Patter in Controverſy. 132 
(B) The Submiſſton; and therein of the ditfe⸗ 
rent Kinds, and the Revocation thereof, and 
of the Stat, 9 & 10 Ul. 3. touching Awards. 


173. 

(C) The Parties to the Submiſſion. 136. 

(D) The Arbitratozs oz Umpire. 137. 

E) The Award itſelf, 62 final Determination of 
the Arbitratozs oz Umpire. 139. 


1. That it be made according to the Submiſſion. 139. 

2. It ought to be certain. 142. 

3. That it ought to be equal, and mutually fatisfac- 
tory. 144. | 

4. The Award muſt be of a Thing lawful and poſſi- 
ble. 146. 

5. That the Award mult be final. 147. 


*(F) The Conſtryftion and Effet of the Award, *Page :32 
and herein of the Perfozmance thereof, 148. 
(G) Of tbe Pleadingsin Awards. 150. 


(A) The 


ARBITRAMENT and AWARD. 
4 


(a) The Matter in Controverſy. 


Rol. Abr. HERE the Right of Freehold is in Debate, the Property cannot 
242. be transferred by an Award; for the Arbitrators are in the Room 
14 H. 4. 19-of the Parties themſelves, and act in their Stead, as far as commiſſioned ; 
** 6. 6, Whatever, therefore, the Parties can do, may be done by the Arbitrators ; 
: H. 4. 6. but the Parties (a) cannot paſs corporeal Inheritances without ſolemn Livety. 
11 H. 4. 12. 


Keilw. 99. Leon. 228, Rol. Abr. 244. 9 E. 4. 44. (a) But if the Condition of an Obligation iz 


to ſtand to the Award of J. S touching ſuch Lands, and the Arbitrator awards the Lands to one, 
and that the other ſhould releaſe to him, if he does not do this, the Obligation is forteited ; if the 
Arbitrator awards the Land to one, it ſeems the Obligation is not ſorteited, though the other do not 
convey to him to make him a good Title; tor the Arbitrator hath not awarded any Act to be done 
by the Party; and the Award itlelf cannot transfer the Right, and ſo muſt be void; and then the 
Condition of the Obligation cannot be forfeited ; for the awarding the Lands to one cannot be ex- 

unded, that the other ſhall infeoff him. It, where there is no Bond, the Arbitrator award that one 
ſhall infeoff the other, it ſeems an Action on the Caſe may be maintained for not doing it; for the 
Award in itſelf is as good as if there were a Bond, and then there is the fame Reaſon an Action 
ſhould lie, as that the Condition of the Obligation ſhould be forfeited ; for if ſuch an Award were 
void, then the Condition of the Obligation to perform it could not be broken. Vide the Authorities 


ſupra. 


9 H. 6. 66. An Annuity is not determinable by Award, for it is reckoned in Nature 

4 19-of a Freehold, and therefore cannot paſs without the Deed of the Party. 

Al. + Oy Partition cannot be made by Award, for a Freehoid cannot paſs with- 

266. Out Livery and Seiſin. | 

Rol. Abr. 5 

242. It has been (5) doubted, Whether Leaſes for Years, being Chattles 
Real, could be transferred by Award ? Therefore it ſeems ſafeſt, when the 
Controverſy relates to theſe, that the Parties be bound in mutual Obligati- 

Rol. Abr. ons to perform the Award, and then if the Arbitrators award that one 


5 78 ſhall aſſign, transfer, Ic. the Leaſe to the other, if he refuſes, he forfeits 
? Co. 41. his Obligation. EA 
Leon. 104. 


(5) An Award of the Arrears of Rent reſerved on a Leaſe for Years, is good. Rol. Abr. 264. 
Where an Award may be made in Waſte, 6 Co. 44. 9 Co. 78. Cro. Jac. 100. Rol. Abr. 266. 


9 H. 6. 6. The detaining a Charter of Feoffment, as it relates to a real Thing, can- 
not be ſubmitted, but an Action of Treſpaſs for taking the Charter may 
be ſubmitted ; for Damages only can be recovered for ſuch Taking. 

6 H. 4.6. Debt, on Arrearages of Account before Auditors, ſhall not be diſcharg- 

"= 5 45 ed by Award, becauſe it appears of (c) Record, and muſt be diſcharged 

Rol. Abr. by Matters of as high a Nature. 


264. cont, 
2 H. 4. 18. (c) An Award may be made in Attaint, becauſe not barely founded on the Record, 
but alſo on the ſuppoſed falſe Oath, 13 E. 4. 1. - 


\ 


Cauſes Criminal are Cd) not arbitrable, becauſe they ought to be pu- 


Welt. 1 : 
* niſhed for the common Good. \ 


Part 2. 1.33. 
(6) Though | 5 f 
the Submiſſion be by Bond, yet the Obligation is void, and the Parties may be puniſhed for entering 
into ſuch Bonds. 2 Vent. 10g. 


Page 33 * Alſo Cauſes matrimonial ſeem not arbitrable, becauſe Marriage ought 
to be free, and Religion diſallows the ſevering thoſe whom the Church 
Weſt. Symb. bath joined, | 
Part 2. 1.33. | 
Rol. Abr. 252, But the Damages a Perſon ſuſtained by à Promiſe of Marriage, or any Thing re- 
lating to a Marriage Portion, may be ſubmitted. 16 E. 4. 2. Debt 
f ebts 


Le. i adit ad 


ARBITRAMENT AN D⁵U AWARD. 


Debts due by Specialty cannot be diſcharged by naked Award; but if! H.. 16. b. 
the Submiſſion were by Bond the Award would be a good Bar, for one Spe- 2 gl. 
cialty may be diſſolved by another, | | Cro. 7 995 
. 447, 647. 
A certain and fixed Debt is not diſcharged by an Award, for the End WIN 
and Deſign of an Arbitration is to reduce uncertain Debts and Duties to a 


Certainty ; and to award a Man a certain Debt is to give him no more, 3 H. 4. 4. 


nor do 2ny greater Thing for him than was done before, for now he can4 H. 7-6. 


have but an Action, and that he might have before; and to give him leſs 2 
than he had before is to do him a manifeſt Injuſtice, which the Arbitrator 264. 


cannot do. But if 40 l. 

| 2 be due to 4 
Man, and he and another ſubmit all perſonal Things, Cc. to Arbitration, there if the Arbitrator 
award 10 l. it is a good Award, becauſe there were other uncertain Things ſubmitted, and the Ar- 
bitrator had Confideration of all, and ſet one againſt the other in making the Award, fo as perhaps 
the Debt of 25 J. was diminiſhed in Conſideration of ſome Treſpaſſes done by him to the other Party, 
10 H. 7. 4. Allen 82. for this vide Lev. 292. 2 Sand. 190, 2 Mod. 303. In Debt on Arbitra- 
tion, whereas the Plaintiff claimed 40 l. pro diverfes negotiis, and lets out the Award; and it wag 
held that the Action lay, for the Debt being pro diverſus negatiis, it was uncertain what was due for 


Buſineſs, Cro, El. 422. 


It is held clearly, that all Chattels Perſonal, and Perſonal Actions, ſuch 22 H. 6. 39. 
as Treſpaſs, Conſpiracy, Maintenance, &c. may be determined by Arbi-9 Co. 78. 
tration, and the Right transferred by naked Award, though the Submiſſion c. Rol 
were not by Deed ; for theſe being transſerrable by the Party himſelf with- Abr. 242. 
out any Solemnity, whatever the Parties themſelves could do, may be done O Submifli- 
by the Arbitrators, who are their Subſtitutes, and ſtand in their Place ;ons made 
and if on theſe Submiſſions without Deed the Arbitrators award one Party Purſuant "= 
a Sum certain, he may bring an Action of Debt for it; but if they award Cour 8 
the doing of ſome other Thing, which is beneficial to him, he muſt bringe, Let. (Bj. 
his Action on the Caſe. 

The Arhitrators cannot make an Award of Matters different from thoſe Keb. 600. 
which were ſubmitted ; therefore if the Submiſſion be of Ewes with Lambs, 2 Welt. 
and after the Submiſſion the Lambs are yeaned, they cannot arbitrate con- Sand. 7. 20+ 


cerning the Lambs. 


Pas 


(B) The Submiſſion ; and therein of the dif- 
ferent Kinds, and the Revocation thereof, 


Th Submiſſion is the. Authority given by the Parties in Controverſy Weſt.Symb. 
to the Arbitrators, tg determine and end their Grievances ; and this Part 2. ſ. 1, 
being a Contract or Agreement muſt not be taken ſtrictly, but largely, and* 
according to the Intent of the Parties ſubmitting. 

This Submiſſion may be by Word or Deed ; if the Submiſſion be by, x. , 7 
Word, there is no Remedy to enforce the Party to perform the Award ; Keb. 600. 
but reciprocal Actions on the Caſe, and an Action of Debt will lie, if Mo- 2 Keb. 238. 


ney be awarded, tor it is in Nature of a ſimple Contract. 3 Keb. 64. 


If the Submiſſion be without Deed, it may be revoked without Deed, vx 6. 10 
and rhe Party ſhall loſe nothing, for ex nude ſubmiſfione non oritur aftio. 8 Co. 81 ba. 


But the Par- 
ty mull give Notice of the Revocation. Sid. 281. 


Alſo 


ARBITRAMENT and AWARD. 


page 134 Alſo if the Submiffion be by Deed, it is of its own Nature (a) counter.. 

mandable, though made irrevocable by the expreſs Words of the Deed, 
8 Co. 32. for the Arbittators being conſtituted and put in the Place of the Parties, by 
Sid. 281. their Conſent, to act for them, they ean no longer act than they have ſuch 


Brownl. 61. 
2 Brownl. 

290. (a) But 
it cannot be countermanded without Deed, quia ſolvitur, &c. Brownl. 62. If you plead gnod eve. 
cavit, without giving any Notice to the Arbitrators, the Party may take Iſſue upon the Revocation ; 
for not to let them know you have revoked is no revoking ; for de non apparentibus & non exi/len- 
tibus eadem eſt ratio; but it need not be ſhewn in Pleading, that Notice was given, for there qued 


rev:cavit neceffarily implies Notice. 8 Co. 82, 290, 291. 


* 


Conſent. 


8Co, 82,83, But where a Man obliges himfelf to ſtand to an Award, if the Party re- 

Brownl. 62. „okes it according to his Power, he hath forteited his Obligation, for the 
making the Award becomes impoſſible by his own Default, and therefore 
the Obligation is ſimple ; but if it be without Obligation he forfeits 
nothing. 

38 H. 6. 6. If ere Plaintiffs or Defendants ſubmit themſelves to an Award, one 

Brownl. 62. cannot revoke the Submiſſion without the other, for joint Acts are conſi- 
dered as the Acts of one Perſon, and there can be no Revocation without 
the Act of that Perſon that made the Submiſſion, 

2 Keb. 865. If a Feme Sole ſubmits to Arbitration, and afterwards marries, this is a 

Jones 388. Revocation of the Submiſſion; and if it be by Bond the Bond is forfeited. 

T. Jones If one have Judgment in an Ejectment, and then they ſubmit the Con- 

134. troverſy to Arbitration, but before any Award be made he ſues out Execu- 

tion, it is a Forfeiture of the Bond, for he is the (5) Cauſe no Award can 


9 be made. 


Was referred 


by Conſent 
to the three Foremen of the Jury, and before the Award was made, one of the Parties ſerved the Ar- 


bitrators with a Subfæœna out of Chancery, which hindered them from proceeding in the Award; and 
the Court held this a Breach of the Rule, and granted an Attachment N. Salk, 73. pl. 10. 


Sid, 290. In Debt upon a Bond to perform an Award, and Oyer of the Condition, 
the Defendant pleads no Submifir, the Plaintiff need not aſſign a Breach, for 
the Defendant puts the whole Streſs of his Cauſe upon a Matter antecedent 
to the alledging a Breach ; for it there was no Submitlion there could be no 
Award, and conſequently no Breach of it. | 

Alſo a Submiſſion may be made a Rule of Court, purſuant to the Statute 
12. (c) 10 V. z. c. 15. and it is faid, that although the Submiſſion be by 
(c)Viae Sid. Bond, yet the Party may have it made a Rule of Coutt; in which Caſe, it 
is ſaid, he may proceed on the Bond, and likewiſe have an Attachment for 


£4. 
R . . * 
dere ich not performing the Award. 


where tuc 
Rules have 
been betore this Statute, 


Stra. 1. By the 9 & 10 W. 3. cap. 15. it is enacted, That it ſhall and may 
10 Mod, « be lawful for all Merchants and Traders, and others deſiting to end any 
336 «« Controverſy, Suit or Quarrel,. for which there is no ocher Bentacdy but 
by Perſonal Action, or Suit in Equity, by Arbitration, to (4, agree that 
4 1 their Submiſſion of the Suit to the Award or Umpirage of any Perſon or 
Bond had theſe Words, and if the Obligor ſhall conſent that his Submiſſion ſhall be made a Rule of 
Court, that chen, &c. Upon Motion to make his Submiſſion a Rule of Court, it was objected, that 
theſe Words did not imply bis Conſent, but if he would forfeit his Bond, he need not let it be made 
a Rule of Court; yet becauſe this Clauſe could be inſerted for no other Purpoſe, the Court took thele 
. Words to be a ſufficient Indication of Conſent. Salk. 72. pl. 8. Loid Raym, 674. Com. 


* 


„ Perſons 


; 4 


-" 
x 
* 


ARBITRAMENT and AWARD: 


« Perſons ſhould be made a Rule of any of his Majeſty's (e) Courts of 
„Records, which the Parties ſhall chuſe, and to infert fuch their Agree- 

« ment in their Submiſſion, or the Condition of the Bond or Promiſe, 

« whereby they oblige the 1telves reſpeQtively to ſubmit to the Award or 

« Umpirage of any Perſon or Perſons ; which Agreement being ſo made 

« and interted in their Submiſſion, or Ptotniſe or Condition of their refpec- | 
« tive Bonds, thall or may upon producing an Affidavit thereof, made by *Page 135 
« the Witneſſes thereunto, or any one of them, in the Court of which the,,, 41 
« ſame is agreed to be made a Rule, and reading and filing the ſaid Af. fer W 
« fidavit in Court, be entered of Record in fuch Court, and a Rule ſhall ferred by 
e thereupon be made by the ſaid Court, that the Parties ſhall ſubmit to, Rule of 


and finally be concluded by the Atbitration or Umpirage which ſhall rag oc 8 


* * 7 * * - F 
„ made concerning them by the Arbitrators or Umpire, purſuant to ſuch, ;nation of 


« Sybmifſion ; and in Cafe of Diſobedience to ſuch Arbitration or Um the Judges 
© piraze, the Patty refuſing ar neglecting to perform and execute theof Affze, it 
« fame, or any Part thercof, ſhiil be 22 ſubject to all the Penalties gs 
® contemning a Rule of Court, where he is a Suitor or Defendant in ſuch* 


: « : Judges De- 
« Court, and the Court, on Motion, thall iſe Process accordingly, which — 


* Proceſs ſhall not be ſtopped or delayed in its Execution by any Order, might be 
« Rule, Command or Procets of any other Court, either of Law or Equi- made 2 


« ty, unleſs it ſhall be made appear on Oxth 10 ſuch Court, that the Ar ES go 
* bitrators or Umpire (g) miſbehaved themf-lyes, and that ſuch Award, y Hit, 

« Arbitration or Umpitaze, was procured by Corruption o other undue Where 4 
„Means: And that any Arbitra-ion or Utapirage procured by Corruption Matter is 
or u»due Means, ſhall be judged and eſteemed void ard of none Ef *<ferred to 


„ fe, and accordingly be ſet aßde by any Court of Law or Equity; ſo 1 


« az Complaint of ſuch Corruption or undue Practice be made in the Court Coun, and 
** where the Rule is made for Sui ſſion to fuch Ar bit ation or Umpirage, they make 
before the laſt Day of the next '1erm after ſuch Arbitration or Umpiragetheir g 
„ made and pub ithed to the Parties.“ ax yes ute 
a Performance ©. it, s muchas iſthe Award were Part of the Rule, fo a new Rule is needleis. Salk, 
711. pl. C. Arte; the conſiant Practice is to make the Rule at N privs a Rule of the Court above, 
which 1s always granted on Motion, (f) 1: one of the Parties revokes the Submiſſion, or hinders 
the Arbitrators fre m proceeding in the Award, the Court will grant an Attachment. Salk. 73. pl. 10. 
But if the Pacty dies, there is no Remedy by Attachment againft his Repreſentatives, for the Con- 
ternpt des with him. 2 Vern. 444. It the Party excepts to the Award, though it be affirmed, an 
Attachment wii! not be granted; for the Nonperlormance of it, white the Matter was /ub jadice, was 
no Coatempi, Salk, 73. pl. 11. 2 Ld Raymond 857. 3 Keb. 446. Allo the Pariy mult be re- 
quiced pertpally to pefform the Award, and ſuch perſona] Demand mult be made out by Aſſidavit, 
otherwile tne Court vill not grant an Attachment. Salk. 83. pl. 1. (g On Motion to ſet aſide 
an Award, becauſe the Arbitrators went on without giving the Party Time to he heard, or produce a 
Witnels, Holt aid, That the Arbitrators being Judges of the Party's own chuſing, he ſhall not come 
aud fay, that they have rot done him Juſtice, and put the Court to examine it; aliter when they ex- 
ccd their Authority, Salk. 73. pl. 11. But Awards have been frequently ſet aſide, eſpecially in 
Equity, where the Arbitrators have appeared to have been miſtaken, or have been guilty of Cor- 
rupt on or Partiality; as if they have an late:eſt in the Thing in Controverſy. 2 Vera. 251. 80 
where there are three Arbitrators, and two of them by Fraud or Force exclude the other, or if they 
have private Meetings, and admit one ot the Parties, and give no Notice to the other, 2 Vern, 514. 
So where they awarded 495 l. againſt one of the Parties, for calling the other, wh» was a Butcher; a 
Bankrupt Knave, to repair his Honour, as they called it. 3 Chan. Rep. 76. 2 Vern 251. Vide 
Vern. 157, So where the Subiniflion was to Arbitrators, and they had Power to chuſe an Umpire, 
which they did by throwing Cres and Pile who ſhould name him; and for this the Court ſed aſide the 
Award. 2 Vern. 485. This Statute does not extend to Submiſhon by Rule of Court. Stra. 301. 
See 2 Bur, Rep. 501. | 

* This Motion will not be received before Submiſſion be made a Rule of Court. 2 Stra. 1198, 


Submiſſions are likewiſe general, as of all Controverſies, Debts, Dues, Cro. Elis. 
Sc. and here the Arbitrators are not obliged to determine all Matters diſ- 39. 
cloed, but their Arbitration of ſome Things will be good, though they A 
leave other Things undone ; but where the Submiſſion is ſpecial or condi- g 9 
tonal, 1% guod an Award be made of all Controverſies depending, they Dyer. 216. 
ought to determine all Matters whereof they have Notice, becaule here, by Rl. Abr. 
the expreſs Words of the Authority, I do not own his Determination . 37. 


2 MAGS, coI A + coir ee CHEE 2 nory Worm Ins 7 TE. > 9, 29 
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ARBITRAMENT anv AWARD. 


Sand. 32. all Matters in Controverſy are ſettled ; and therefore to determine one with- 
Brownl. 63. out the others, is to act contrary to the Authority; but if upon ſuch a Sub- 
Fide paſtea, miſſion the Arbitrators make an Award but of one Thing, it ſhall be in. 
that Awards tended there were no others to make an Award of, unleſs the other Side 


now receive 
a more fa- 
vourable In- 
terpretation than formerly, vide 9 Mod. 232. 2 Stra. 1024. 


ſhew there was, and that the Arbitrators had Notice thereof. 


— — 


*Page 136 * (C) The Parties to the Submiſiton, 


9 E. 3. 23. DERSONS that cannot contract cannot ſubmit to Arbitration, there- 
10 H. 6. 14, 1 fore Femes Covert, Perſons compelled by Threats and Impriſonment, 
18 UE Perſons profeſſed in Religion, cannot ſubmit. BS 


Stile. 351. The Huſband may ſubmit the Chattels he hath in Right of his Wife 
March 77, to an Award, for he may diſpoſe of them. 

78. If the Huſband ſubmits to Arbitration the Chattels, the Wife has as Exe- 
21 N. 7. 29. cuttix or Adminiſtratrix, this ſhall bind the Wife, becauſe the Wife cannot 


— __ (a) perſonate any one without the Huſband during Coverture, 


Cro ſac. | 

(a Yor re, by ſome Opinions the Wife, in this Caſe, may ſubmit to an Award without the Huſ- 
band, for when the Huſband allows her a Power of Adminiſtration, he muſt ſuffer her to ac purſuant 
to the Truſt repoſed in her, and his expreſs Conſent to her Adminiſtration is a tacit Conſent to all 
future Actions of that Nature, and conlequently are his own Acts; but whether this makes him liable 
to a Devaſtavit is a greater Queſtion, becauſe they are not propet:y Acts of Adminiſtration, and con- 
ſequently he never conſented to them. Vice to H. 7. 30. Andr. 117, 181. 5 Co. 27. 


13 H.4.12 If an Infant ſubmit to Arbitration, he may execute or avoid it at his 
10 H. 6. 14*EleCtion, as he may all other his Contracts. 


March 111, 


141. Jones 164. Lev. 17. Rol. Abr. 730. 


3 H. 6. 26. Perſons attainted or outlawed cannot ſubmit to Arbitration, for they 

5 H. 7. 16. have no Property, and cannot by the Law controvert any Thing. 

n 7 A Dean without the Chapter, a Mayor without his Commonalty, the 
++ Maſter of a College or Hoſpital without his Fellows, cannot ſubmit to an 

Award, for the Submiſſion has the Force of a Contract, and they cannot 
contract without them. | | | 

Dyer 21. If one Party and the Deputy or Attorney of the other Party ſubmit 

—_ Abr. to an Award, this is well enough, for the Act of wy Deputy is my on 

2 Mod. 228-AQt. | 

Salk. 70 pl- 

3. Ld. Raym. 246. Skin. 679. 2 Salk, 787. 12 Mod. 129. Carth. 412. Comb. 439. 


40 H. 6. 12. If ſeveral Perſons do a Treſpaſs, and one of the Wrong-doers and the 
3 Party to whom it is done ſubmit to Arbitration, and an Award is made, 
— the other Perſon ſhall take Advantage of it by Way of Extinguiſhment of 
the Treſpaſs ; the fame Law where the Party releaſes to one of them; for 
in both Caſes a Satisfaction really is, or is preſumed to be made, and 2 

Man cannot receive a double Compenſation for the ſame Wrong. 
2 Rich, 3. If ſeveral Perſons on the one Part, and ſeveral on the other, ſubmit ge- 
18. nerally to any Award, the Arbitrators have not only Power to determine 
2 Keb. 886. Matters between them jointly, but ſeverally and diſtinctly alſo; and an 
pate 8 Award between one only of the one Side and another of the other Side is 
Rol. Rep. ; good ; for this is not doing leſs than the Commiſſion warrants, ſince there 
298. is an Authority in it to determine Matters diſtinctiy between thein, for the 
6 | | Submiſſion 
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ARBITRAMENT axd AWARD. 
Submiſſion is of all Matters, ſo that it contains as well all Things ſeverally 


between each of them, as jointly between them all, and perhaps there may Brown. 112. 


de no Cauſe of Award between the others. 5 r 


Cro. Car. 
433. Stile 471+ Rol. Abr. 261. Hard. 399. Fs da. 


* (D) The Arbitratozs oz Umpire, —Page137 


HE Arbitrators are Perſons indifferently choſen, to determine the Weſt.Symb. 
T Matters in Controverſy according to their own Minds, whether they fat 2. 
be Matters of Law or Fact; Infants, Perſons excommunicate, outlawed, galk. 8 
c. may be Arbitrators, for every Perſon mult uſe his own Diſcretion in 
the Choice of his Judges, and b__ at Liberty to chuſe whom he likes 
beſt, cannot afterwards object the Want of Honeſty or Underſtanding to“ But ſee 
them, or that they have not done him Juſtice “. ante 135. 8. 

The Arbitrators are perſonally truſted with the Authority, and it is not PRI 
within their Power to atlign it ; therefore if an Award be to ſtand to the Noi 2 
Determination of a Stranger, this is void; but if the Award be, that an agi. 
Arbitrament made by J. F. ſhall ſtand, this is good, becauſe it is their own Cro. Eliz. 
Award, though it refers to the Act of another; but though the Arbitrators 7*6- 
cannot-transfet their Power, yet they may award that others ſhall do a * 2 
miniſterial Act in Subſerviency to their Award ; for what is done by ſuch 214. 
Perſons, is done by them as Servants and Inſtruments of the Arbitrators, Sid. 258. 
and is the Act of the Arbitrator himſelf ; as that ſuch a Conveyance ſhould Hard. 45. 


be made as Counſel ſhould direct, ſuch Coſts paid as the Prothonotary if Ys 8 
ſhould tax, is a good Award, Randelphus 
S. and the A- 


ward is made by Randulphus S. the Award is not good, becauſe they cannot be taken to be the ſame 
Perſon, being different Chriſtian Names. Rol. Rep. 271. Sed. gu. It a Court would ſet afide the 
Award for this trifling Miſtake, if it appeared to be the Perſon meant? Þ But Re ereuces, by Rules 
at Nif prizes, are frequently made to à particular Perſon, or to ſuch ether, as he ſhall name, 


The Arbitrators cannot reſerve to themſelves a further Power, fince that Cro. Jac. 
would enable them to make a double Award, without the Interpoſition of 12 327 
thoſe who impowered them at firſt. | | + 98 ; 

The Arbitrators cannot make their Award by Parcels at ſeveral Times, , mg: b 
for when they have made an Award they have executed their Authority, Rol. Abr. 
and can do no more; and therefore if two ſubmit al! Debts, Treſpaſſes, 250. 

Sc. and the Arbitrators one Day make an Award of the Debts, and of 

the Treſpaſſes another Day, this is not good as to the Treſpaſſes, but they 

may deliberate of one Thing one Day, and of another the other Day, and 

then make an intire Award of the Whole; alſo an Award made in the 

Night is good, for the Party's Attendance is not requiſite ; but where an Cro. Elis. 
Act cannot be done without perſonal Attendance of a third Perſon, ir can- 676. 

not be in the Night. 

If a Submiſſion is made to A. and B. when their Occaſion will permit, Sid. 281. 
convement Time mutt be given, after Requeſt ; and if no Arbitration be 2 Keb. 10. 
then made, the Parties may revoke. | 

If there be a Submiſſion to Arbitration, and if they cannot agree before Rol. Abr. 
the firſt of May, then the Submiſſion is made to J. S. to be the Umpire, to 61. 
be made before a certain Day then next to come ; if the Arbitrators never 
diſcourſe about the Matter, ſo as there is not any Diſagreement between 
them, yet if they don't make an Award before the Day, the Umpire may 
determine the Matter ; for theſe Words, if they cannot agree, are not to be 
257 5 but only that if they don't make an Award, that then, 5 
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ARBITRAMENT axod AWARD. 


Rel. Ab. Tf the Condition of an Obligation be to ſtand to the Award of certain 
261, 262. perſons, A. and B. and J. S. being Umpire for both Parties, in this Caſe 


ee 0 Award by A. and B. is (a) good; for Umpire, in the common Signifi- 
(eh If a Sub- cation of the Word, denotes a Perſon that is to make an End of the Mat- 
miſſion be to ter, if the others cannot. 

four, and to : 

the Umpirage of J. S. the four and J. S. may Join in making of the Award; otherwiſe if their Power 
had been divided in the Submifũüon; as if it had been to the four, and if they could not agree, then 


to J. S. Built. 184. Vide Hard. 44. Sed, qu. In this laſt Caſe, if the five Join in the Award, is 


it get the Award of the tour ? 


page 138 If the Condition of an Obligation be to ſtand to the Award of A. B. C. 
and D. 11a quod the ſaid Award before ſuch a Day be made in Writing by 

Yelv. 203. the ſaid A. B. C. and D. or any two of them, under their Hands, Oc. 

Saliow> any two of the Arbitrators, without the Reſt, may make an Award; for 

ve. — though by the firſt Part they are bound to ſtand to the Award of thoſe 

— 7. four, yet their Power is divided by the ſubſequent Words, and the ita quad 

Vent. co. i' but an Explanatioa of the Condition, and the Whole makes but one 

2 Keb. 57. Sentence. | 

Cro. Jac. 

409, Moor 349. Rol. Rep. 223, 375. 3 Bulſt. 62, 68. 


2 Saad. 131. If the Arbitrators and Umpire have the ſame Time allotted them to 
Sid. 429, make their Award in the Submiilion, as to the Umpire it is not abſolutely 
* WS 8 void ; for if one of the Arbiiratots die, or abſolutely reſuſe to meddle, then 
T. jones the Umpire may determine the Matters, ocherwiſe not; for two different 
168. cent. Judges cannot have a concurrent Juriſdiction of the ſame Thing; and a 
Raym 187. Diſagreement between the Arbitrators at their firſt Meeting, gives no 
lev. 185. Power to the Umpire to interpoſe, becauſe, though they do not agree at 


3 
1 Vent. their firſt Meeting, they may at the next. 


Rol. Abr. The Arbitrators may chuſe the Umpire before their own Time is ex- 
261. pired, for that is no relinquiſhing the Arbitration, but a prudent Proviſion 
— Car. in Caſe they ſhould diſagree; and therefore an Award by them at any Time 
ne of * 32, beſore their Time expired is good, and an Award by the Umpire in that 
Raym. 206. Time is void. 


Cro. Car. 


263. Lutw. 544. Salk. 70. pl. 2. S. P. per Helt cent. Vide 2 Mod. Rep. 169. Ld, Raym, 222, 


671. 12 Mod. 129, $12, 512. 2 Babes 83. 


Mod. Rep. The Condition of a Bond was, if the Arbitrators make an Award on or 


74. Daur before 19 Feb. Cc. and if they do not make it before, Sc. their Authority 


Abe: £4% ' doth not determine till after the 19th, and the Award cannot be made by 
the Umpire before the 2oth. | | 


Rol. Abr. If the Arbitrators have Time to the 10th, of Tune, and if they agree not 
261. to nominate one to determine it by the ſaid 10th, here if the Athitrators 
Sid. 4:8. chuſe an Umpire, that determines their Power; for it ſeems plainly the 


Godd, 241. f S pf 
824. 152. Deſign of the Parties, that either one or the other may determine it by that 


Fide Saik, Time, and not that both ſhall have concurrent Juriſdictions. 
70. ar... 


Vide Lev. 174. and Salk, 72. pl. 2. where it is ſaid, that if the Umpire be named in the Submiſſion, 


he _ make his Umpirage before the Time given to the Arbitrators to make their Award be 
expired. | | 


Rol. Abr. If the Arbitrators make an Award of Part during their Times, the Um- 
262. pire cannot make an Award of the Reſt, unleſs the Submiſſion be, that if 


the Arbitrators make an Award of Part, or of none, then the Umpire may 

2Vent. 113, make an Award of the Part remaining or the Whole. 
114. Tryp- If the Condition of an Obligation be to ſtand to the Award of A ard 
pit and Z. ſo as the ſaid Award be made before ſuch x Day; and if they make 5 
| a Awaid, 
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Award, then to ſtand to the Award of ſuch Umpire as the faid 4. and B. 

ſhall nominate, ſo as the ſaid Umpire do make his Award before another Eyres: ad- 

Day, and the Arbirrators before the firſt Day make no Award, but aſter- Judged by 

wards name C. to be Umpire, who thereupon EY refuſes, ard the — 
Arbitrators afterwards nominated D. who before the laſt Day makes an jexfen Ch. 

Award ; this is a good Award, for the Nomination of C. to be Umpire did Juſt. who 


not make him ſo; but when he refuſed, it amounted to no more than a held that C. 


bare Propofal to him; and the Form of Pleading always is ſuſcepts ſuper m—__ or 
ſe onere Arbitri, ſo that it is the Acceptance makes him Umpire. — 


ſtanding his 
Refuſal ; and there could not be two concurrent Juriſdictions in ſeveral Perſons, 3 Lev. 263. S. C. 
Vide Salk. 70. pl. 2. where per Helt, If the Arbitrators chuſe an Umpire who refuſes, they cannot 
revoke or chuſe again, for they have executed their Authority; alter if they chuſe him on Condition 
he do accept ; but ſy doubted whether an expreſs Condition would make a Difference, becauſe 


it ſecmed to be implied. 


ff the Condition of an Obligation be, That whereas A. and his Son of Page 139 
one Part, c. have ſubmitted to the Award of B. and C. ita quod, Ofc. 
before 1 May, and if they make none, to the Award of ſuch Umpire as Lev. 139, 
they ſhould chuſe, to be made before the 1 June, and the Arbitrators make 2 Bean 
no Award, but chuſe an Umpire who makes an Award, but gquead the Son 3 
awards nothing ; this is a void Award, for though the ita quod be in the Keb. 590, 
Clauſe referring to the Afbitrators, and the Award is made by the 832, 857. 
Umpire, yet the ita qued relates by Conſtruction to the Umpire as well ag & 


the Arbitrators. 


(E) The Award itſelf, oz final Determination 
ok the Arbitratozs oz Umpire. 


[TERE we muſt obſerve that the Courts of Juſtice have of late been 21 E. 4. 39. 
more liberal in the Conſtruction of Awards than formerly, and that b. 
many of the nicck Diſtinctions to be met with in the Books, are by no — Co. 57. 
Means to be admitted as Precedents in expounding Awards at this Day ; 1243. 
and tais the Courts do in Furtherance of Juſtice, and for Quieting of Con- 
troverſies ; however, as an Award is a Judgment, and can only be ex- 
pounded by itfelf, without the Aid of an Averment of Matters debors to 
explain the Meaning of the Arbitrators, it is neceſſary that it ſhould appear 
on the Face of it. 


1. That it be made according to the Submiſſion. 


If an Award be made of any other Thing than what is contained in the Plow. 396. 
Submiſſion, it is void; for no Act is my own, or binding on me, unleſs Pyer 243. 
done by me, or by Commiſſion from me. Moor 3,3*9. 

If Achitrators award to do an Act to a Stranger, this is good; for the 10 Ce. 131. 
Stranger is put by the Arbitrators in the Place of the Party, and they have 3 Leon. 62. 
Power to award this AR, ſince it is not impoſſible or unequal, and it is re- Rol. Abr. 
lating to the Submiſſion. | 2 46 


Dee Leon. 316. 
But an Award that an Act ſhould be done by a Stranger, is void, becauſe " 2 
ard. 46. 


ke is not within the Submiſſion. But if he. 
5 ; hath any Re- 
meqy in Law or Equity to compel the Stranger to do it, the Award is good. Rol. Abr. 248, 249, 263. R 


Sile 182. Where they award that one of the Parties ſhall be bound with Suredes. 3 Mod. 2-2. - 
Show, Rep. 82, 8 Mod. 212. 10 Mod. 203. 12 Mod. 129, Ld. Raym. 123, 246. Skin. 679. 
Selk. 70. 2 Salk, 797. Carth, 412, Comb. 439. Vern. 259, 2 Will. Rep. 450. Comyns 183. 


1 2 : If 


10 H. 6. 18. 
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It two ſubmit to an Award all Actions, and the Arbitrators award a Re. 
8 131, leaſe of all Actions till the Time of the Award, ſome Books have faid that 
132. this is void for the Whole, becauſe it extends to | hings partly in the Sub- 
Rol. Rep. miſſion and partly to Things out of it, and it is one intire Act; for ſa 
45,162,270. they, to do that Act they are not obliged, becauſe not within the Submit. 
e © fion; and to do an AR relating only to Things contained in the Submiſſion, 
Rol. oh is another Act from what is awarded; (a) others have faid that this is not 
2.4%. void, unleſs there are ſhewn on the other Side Cauſes of Action ariſing be- 
Cro, Eliz. tween the Lime of Reference and of making the Award, otherwiſe none 


ö 


244 ſhall be intended; and then the Releaſe only relates to the Things in 


_ *”  Subwiſſion®. 


137. | 
Sid. 365. 2 Mod. 169. (a) Hob. 190. Sid. 154. Moor 835. Hutt, 29. * The Releaſe 
ſhould only be extended to the Time ot the Reference. | 


. #Paget40 But it has been reſolved, find feems now ſettled, that the AQ is not 


3 Lev. 188. intire, for he may releaſe all Actions to the Time of the Submiſſion ; 
2 Mod. 169. for though there is one Deed of Releaſe awarded, yet that Deed relates 
Salk. 74 to ſeveral Things that are dividable in their own Nature one from the 
pl. 14 other, and ſo it ſhall be good for what is in the Submiflion, and void for 


: 2 3 the Reſidue. 


9 E. 4. 44 The Arbitrators cannot bind a Man's Liberty or Right to real Things, 
Rol. Abr. where perſonal Things are ſubmitted ; and therefore if they award Service 
24Z- for two Years, or a Releaſe of the Right of Lands in Satisfaction for a 
Iteſpaſs, this is void; for no Body can be ſuppoſed to ſubmit more than 
his perſonal Eſtate to anſwer a perſonal Injury, for that only might be 
taken in Execution for it by the Common Law; but his perſonal Eſtate 
| may be bound to anſwer it ; therefore if the Arbitrators award a Horſe, 
6 Mod. 224« Money, a Quart of Wine, in Satisfaction for a Treſpaſs, this is good; for 
8 76. here a new perſonal Duty is raiſed inſtead of the former, and to ſatisfy out 
Rol Abr. Of the perſonal Eſtate is neceſſarily implied in the Submilion, for this is a 
243. cent, Means neceſſary to quiet the Matters. 
Palm. 1079, If two ſubmit to award all Quarrels concerning 'Tithes in a Place certain, 
Rol. Rep, and the Arbitrator awards that one ſhall pay to the other 20/. and the other 
262. ſhould releaſe to him all Actions; this ſhall be intended all Actions con- 
Cro. Jac.66. cerning the Tithe, unleſs the contrary appear on the other Side, and the 
Actions may be ſevered ; and this ſhall be good for the Adds in the Sub- 
miſſion, and void for the Reit. | 
Sand. 19. A Snbmitlion of all Debts and Demands, and a Releaſe of all Judg- 
e a and ments, Executions, and Extents awarded, is a good Award. 
eg A Submillion of all Matters between the Plaintiff and another, and an 
3 Bulit. 6, Award made of Things that the Party hath in Right of his Wite, is gocd ; 
tor thefe Things are comprehended under the Words al Matters, 
3 Bulit.zzz, A Submiſſion of all Injuries, an Award of all Debts, Duties and Trel- 
313. paſſes, a good Award; for Whatever is againſt Law is an Injury. 
| A Submiſſion of all Actions now depending, and an Award of all Ac- | 
tions, good; for it ſhall be intended Actions depending. 


Cro.Fliz.66, 

8:8.” Where the Words de & ſuper premiſſir reſtrain the Award to the Things ſubmitted. Cro. Elix. 
801. 8 Co. 97. Cro. Jac. 200. Rol. Abr. 257. Sand. 32. 6 Mod. 232. A Submiſſion of all 
Controverſies touching Money laid out tor his Wife when ſhe was Sole, at her Requeſt, and ihe 
Award ot 340 I. for all Sums laid out for the Wife when Sole, omitting at her Requeſt ; this is void, 
becau e they award ancther Thing than that which is contained in the Submiſſion, Cro, Jac. 640.“ 


® Dy. If the Submiſſion be recited in the Award, whether the Award ſhall not bear Reference to 
the Terms ot the Submiſſion, and be conſtrued accordingly ; #. ?. to mean, at her requeſt, and be good ? 


Ro!. Abr. There is a Controverſy between A. and B. on the one Part, and C. D. and 


244. E. on the other Part, and C. for himſelf, and D. and E. ſubmits the Mat- 
ter, 


ARBITRAMENT any AWARD. 
romiſes to ſtand to the Award; if the Award be that C. ſhall 


d . 
— 3 in Satisfaction of the Controverſy, it ſhall bind him, though 


** concerns D. and E. who are Strangers to the Submiſſion, in ſmuch as 
the Thing awarded is to be done by him, and not by the Strangers to the 


ubmilſion. 2 
* pm be a Controverſy between the Parſon and his Pariſhioners, whe- Rol. Abr. 


ther Tithes ſhall be paid in Ypecie or not, and they ſubmit all Controverſies, 254- 
and the Arbitrators award that they ſhall pay ſo much a Year for Tithes; 


this is good, for that was the (a) Debate on the Award, (a) If the 
Submiſſion 


de of a Suit depending in an Ejectiens fir me, and the Award be of the Right of the Land, it is aot 
good. Rol. Abr. 246. * It the Submiſſion be of all Actions Perſonal, Sets & Querelir, they 
cannot make any Award of any Real Suit, for the Word Ferſenal refers to all that comes after the 
Copulative; but if the Submiſſion be of all Actions Perſonal, ac Sectit & Nuerelis, they may; for 
the Word ac makes a plain Diſtinction between the ſeveral Parts of it. Rol. Abr. 246. If the 
gubmiſſion be of a Term, and all that belongs to it, and the Award is made o the Rent, which ſhall 
become due next Michaelmas, the Award is not good, becauſe it may be extinguiſhed by Surrender, 
Eviction, &c. before Mitharimas. Rol. Abr. 248. It the Submiſſion be of ail Actions, they cannot 
make an Award of Cauſes for Actions; but otherwiſe if the Submiſſion be of all Actions and Quar- 
rels, for the Word Querrels comprehends Cauſes of Action. Rol. Abr. 245. 

* A Caſe of this Kiad muſt depend on the Words of the Reference, and the obvious Meaning of 


the Partics. 


* If the Submiſſion be of all Controverſies to the Time of the Submiſſion,*Page 141 
and the Award be that one of them ſhould deliver up an Obligation made Rol. Abr 
fince the Submiffion, in Satisfaction of all Matters, &c. this is good, be- nk 


cauſe the Bond is given only in Satisfaction, I: the Sub- 
miſſion be of 
ail Actions depending between A. and B. an Award cannot be made of any Action depending by A. 
and his Wife againit B. being out of the Submiſſion. Rol. Abr. 246, This muſt depend on the 
Intention of the Parties, where that can be collected with Certainty, | 


An Award may be good, though Part of it be made of a Thing not For this vide 
within the Submitſion ; as if an Award be to pay 1000l. and to procure a Leon. 304, 
Stranget to be bound to pay 224. per Ann. the Plaintiff muſt lay the Breach 88. | 
in not paying the 10094. for as to the other Part it is wholly void, 149. 


| Poph. 134. 
10 Co. 131. 5 Co. 78. Kelw, 43, 64. Rol. Rep. 437. Cro. Eliz. 758, Soo, 809, 839. 


If an Award be good for Part, And void for Part, the Plaintiff may aſſign 2 Rol. Rep. 
the Breach, that the Defendant did not perform the Thing ſubmitted, nec 46+ 
fer for mu wit in aliquy ; for it ſhall refer only to that in the Submiſſion, for 
the Reſt is void, and not to be performed. 

It the Arbitrators award on one Side an AQ contained in the Submiſſion, Poph. 134. 
and on the other Side an AR out of it, this is a void Award for the Whole; Cro. Jac. 
for this is unequal, becauſe there is ſomething on the one Side awarded“ 
only, and nothing on the other; for what they intended to ballance it with 
on the other, appears to be void. 

If the Arbitrators award 101. to one of the Parties, and 5]. to a Stran- g,,q 493. 


ger, this is good as to the Patty himſelf, and void for the Stranger. So if a Lede 
de awarded 
to the Party for Life, the Remainder to J. S. the Remainder is void to the Stranger. Cro. Eliz. 958. 


An Award may be good, though made of leſs than is contained in the 
Submiſſion ;- as if the Submiſſion be of all Actions, Treſpaſſes, Demands Hob. 49. 
and Controverſies, and the Award be made of ſome only, this is good 5 Ss 90. 
for no more ſhall be ſuppoſed to be made known to the Nabe z and if 1 1 
there be other Cauſes of Action in Being, and they be made known to the For thisvide 
Arbitrator, they muſt be ſhewn on the other Side; and this as well where etiam Sand, 
the Submiſſion is conditional by ita god, as where it is abſolute ; for the 327. 
Award being made de Pre miffis ſhall be ſuppoſed to ſettle all Things. 4 wn, 


310. Sid, 12. Dyer 216, 24%. Hard. 4. 


Dyer 243. - 
2 Rol- Rep. 


24. 


Bulſt. 110. 


Rol. Abr. 
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If the Award be conditioned to be delivered in Writing under Hand and 
Seal, the Circumſtances muſt be obſerved, or the Award is void; and 


therefore if it be delivered under Seal only, it is not ſufficient. — 8 


24g. Cro, Jac. 25). 2 Mod. Rep. 7, that che Arbitrator, if he cannot write, ought to ſet his 
Mark on the Award. Bulit. 110. - | | 


If two ſubmit all Actions till the ninth of June, ita quod Arbitrium fiat 


Rol. Rep. de Premiſſis, and an Award is made of all Actions till the ſeventh, ſome 
. 1 have ſaid this is leſs than the Submiſſion, and void; but the better Opi— 


12, 193. 


Cro. Car. 


216, 217. 


e. nion is, that this is well enough, eſpecially unleſs there be ſhewn on the 
8 P y 


other Side an Action ariſing between the ſeventh and ninth, 


Cro. Jac. 538, Cro, Eliz, 839. 


page 142 * 2, It ought to be certain, 

5 Co. 77. As an Award is in Nature of a Judgment, it ought to be wholly deciſive; 
3 for if it doth not determine the Matter, it becomes the Cauſe of a new 
Cro.Eliz, Controverſy ; therefore if the Arbitrators award a Bond for Quiet Enjoy- 
432. ment of Lands, without appointing a certain Sum, this is a void Award, 
Rol. Abr. and the Party is not obliged to give Bond to the Value of the Land ; for 
— then the Senſe of the Award muſt be ſupplied by Averment ; now if it 
Rol. Reb. hath the Credit of a Judgment, there can be no Interpretation made of the 
271. Award, but by the Words of the Award itfelf ; for if it receives its Mean- 
Dyer 242. ing from any Matters out of the Award, the Mind of the Arbitrators is 
. Yelv. 78. only gueſt at, and not exprefſed ; but the Parties intended to be obliged 
Bur. 1. only by what the Atbitratots themſelves declare to be their Award; and 
*77» 279. were the Bond to be according to the Value, they cannot aſſign their Pouet 

to any Perſon to aſſeſs the Value. 
| So if the Arbitrators award that one Party ſhall give Security to the other 

_ Jae. for the Payment of 16“. this is not a good Award, becauſe it does not 
. ind appear what Sccurity, whether by Bond, or otherwiſe. 

Rigby. An 


Award to enter into an Obligation for the Payment of a Sum of Money, without mentioning the 
Sum, is void for Uncertainty, Lev. 88. Sid. 270. 


Rol. Abr. If the Condition of an Obligation be to ſubmit to an Award all Contro- 


. verſies between A. and B. and an Award is made that A. ſhall permit B. to 
aſſey and 


Aubrey. 
Stile 365. 


Rol. Abr. 
263. 
March 18, 
8. C. 


enjoy certain Leaſes of Lands purchaſed from J. S. and that B. ſhall pay 
the Rents, and perform the Covenants, and deliver to A. a true Copy of 
the Leaſes, and pay the Arrears to the Time of the Purchaſe from J. S. 
this is a good Award as to the Rents and Covenants, though not particular- 
ly ſpecificd ; for tho' generally it is true that an Award is to be interpreted 
by its own Words, and not by any Matter out of the Award, which doth 
not appear in the Words; yet when the Words of an Award have Relation 
to Things certain, out of the Award, theſe Things may be averred ; for 
that is the expreſs Mind of the Arbitrators, which they have expreſsly te- 
ferred to ; but as to the Arrears the Award is void ; becauſe they have not 
referred to any Matter that falls within the Cognizance of B. ſor he cannot 
compel A. or J. S. to ſet the Time of the Putchaſe; and an Award of 
what cannot be certainly done is not a certain Determination. 7 

If an Award be that one ſhall acquit the other of an Obligation of 200!. 
aut eo circiter, and the Party is bound in an Obligation of 1054. aut eo cir- 
citer, this is a good Award. | 

If an Award be that one ſhall pay the other 61. on the twenty-fiſt of 
May, aud that the other ſhall releaſe his Right in certain Lands præ did 

| Fey | prima 


\ 
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„ino die Maii, omitting viceſimo, not good, becauſe there was not anyRot. Abr. 
ſuch former Day before-mentioned, and fo the Mind of the Arbitrators notz63. 


Markham 
underſtood. and Jen- , 


N nings. Yelv. 97. Browhl. 92. Cro. Jac. 149. S. C. 


If an Award be made between A. and B. touching certain Quarters of Rol. Abr. 
Malt delivered by A to B. that B. ſhall pay to A. ſo much for every Quar- — * Hure 
ter, as a Quart of Malt was then fold for, this is void; becauſe not faid ah, idge. 
what Market Price; for one Market may be much dearer than another. 

If A. and B. Merchants, and C. and D. with all the other Owners and Rol. Abr. 
Mariners, ſubmit to the Award of F. S. concerning a Ship taken by Way 249. 
of Reprizal, and A. and B enter into an Obligation on one Side, and C m_ 2 
and D. on the other Side, and 1000/. is awarded to C. and D to the Uſes*c 5 E 
„of themſelves and the Reft of the Owners and Mariners, this is a good *Page 143 
Award, though every Man has not a certain Allotment, for C. and P. ſub- 
mit jointly in the Name of the Reft ; and therefore an Award of any Thing 
to them as one Perſon, without Subdiviſion, is good; and C. and D. being 
iatruſted for the Reſt, they are bound to make a reaſonable Diviſion; if not b 
at Common Law, at leaſt in Chancery. | "I 

If an Award be made that A. ſhall pay B. his Days Work and Taſk 2 ang. 292. 
Work, and B. ſhould then pay 25 J. to A. and then they ſhould make Fope and 7 
exch other general Releaſes, this is a void Award, and cannot be helped 3 * 
by Averment that he paid ſuch a certain Sum for Days Work and Taſks C. a4 
Work; becauſe the Award is void in itſelf, by not ſettling the certain 
Sum; and if that is void upon which the ſubſequent Payment and Ke- 
leaſes are to be made, the whole Award muſt be void. a 

An Award is made of 40 / and mutual Releaſes; but if it ſhall appear Cro. Jac, * 
to the Arbitrators that one of them ſtands obliged, c. that then ſo much 5%: 

{hall be deducted, this makes the whole Award void; for it is uncertain how 

much will he due; but it the Award had been that if any Bill of Debt ap- 

pears, it ſhould be deducted, this it ſeems would be a good Award; and 

though he awards mutual Releafes, which would make a final End of all, 

yet it appears it was to be after Payment; and therefore that Part of the Cre Jas. 
Award mall not ſtand alone, tor that is contrary to the Intent of the Award 33 1 
ta if the Arbittatots make an Award with a Proviſo at the End of it, That Sd. <9. os 
it they do ſuch an Ac the whole Award ſhall be void, the whole Award is Hard 45. 
yoid ; for the Award ought in Preſent to be certain. 

An Award that one ſhall pay Part of the Charge of the Voyage, and al- 


iow his Part of the Loſs that thall come to the Ship upon Account, * 1 
good; for it may be reduced to Certiainty. | Award that 
one ot the 


Parties ſhall account with the «ther, not good, hecauſe the Matter not ſettled. Fitz. Abr. Tit. Aard 
*. An Awaid that one ſhall pay a Moiety cujuſdam debiti, Cc. beld not good, for the Uncertainty, 
Rol. Abr. 263. Quere And vide 6 Mod. Rep. 231. | 


It the Submiſſion be of 200 Acres, called Kelſterne Ling, and the Award Dyer 242. 
be concerning the Waſte Lands in the Town of K. this Award is void, and Ro. Abr. 
cannot be helped out with an Averment ; ſo if Money be awarded to be 293» 231. 
paid by one, and it is not ſaid in Satisfaction of what he owes the other, 
that cannot be averred. : 

If an Award be that one of the Parties ſhall pay to the other fo much as Stile 28. 


is due in Conſcience, this is a void Award. Five Pounds. 
awarded tor 


Quit Rents and other ſmall Things, void for the Uncertainty. March 144. An Award to pay ſo 
much Money as ſuch Land is worth, void for Uncertainty. Skin. 248. 1 


* 2s, If it is @ final Payment ? 


ARBITRAMENT and AWARD. 


Man If 4. commits a Nuſance to B. by erecting Scaffolds on his own Ground. 
ko ep. and the Arbitrators award that the Scaffolds ſhall be removed, it muſt be 
Salk. 76. underſtood that they are to be removed by A. on whoſe Grounds they are; 
2 Salk. 498. for though any Perſon may by Law remove a Nuſance, yet the Arbitra- 
2 Ld. Raym. tors, who are Judges of Equity as well as Law, muſt be underſtood to in- 
$070. tend it of him who committed the Nuſance, and therefore the Award not 

Arnote and . 
Breame ; by void for Uncertainty. 


three Judges | 
againſt Holt, Ch. Juſt. who ſeemed of a contrary Opinion, 


N 
b 
E.; 
* 
5 
7 
1 
CY 
4 


An Award to pay the Charges of ſuch a Suit, is good ; becauſe it is the 
_ Car. Intent of the Arbitrators it ſhould be reduced to a ertainty by the Attor- 
- » 42, ney's Bill, who is the only Perſon that can know the Certainty “. | 


Lev. 18. 
ry 12. but vide 3 Lev. 414. where the Award was to pay all Expences of 2 Suit, and all reaſona- 
le Expences circa Scam fred, and it was admitted per Cur" to be void for Uncertainty; but to pay 
ſuch Coſts or Charges as the Maſter or Prothonotary ſhal tax, has been always held good. Sid. 358, 
Carth. 156. And the proper Officer of the Court may tax it. 


*Page 144 An Award was, that one of the Parties, he, or his Executors, ſhould I 
releaſe; and my Lord Holt inclined to think that it may be conſtrued that | 

Salk. 69. be and his Executors ſhould releaſe, 8 

pl. 1. Ld. | | 

Raym. 247. Carth. 378. Lutw. $24. 3 Mod, 331. March 18. W. Jo. 431. Cro. Car. £41, 


3. That it ought to be equal and mutually ſatisfactory, 


Rol. Abr. Awards muſt not be on one Side only; this muſt be underſtood thus; 
283. That all Controverſies being between two Parties, that which is awarded to 
S Co. 98. de done to one muſt be an Advantage to both, ſo as to end the Controverſy, 

and diſcharge one, as well as give SarisfaQion to the other ; for if it doth 
not, it is manifeſtly unjuſt; and therefore, whenever it appears to the Court 
that, notwithſtanding the Award, the Thing remains a Duty as before, 
and is not diſcharged, that apparently is an Award on one Side, and con- 
ſequently is void; not that where one Party is by the Award to have ſome- 
thing paid him, or the like, and not the other, that that Award ſhould be 
naught; for perhaps nothing may be due to him, and he might be the 
only Treſpaſſer in the Caſe. 
Rol Abr. Thus in Caſe of a Treſpaſs ſubmitted, the Arbitrators award that one 
283, 25:4. ſhall pay the other 3/. this is void, becauſe only on one Side, for it is not 
Hob. 49. faid for what, and fo the Treſpaſs is not diſcharged, and then the other 
Party hath no Advantage by the Award ; but if it were awarded de & ſuper 
Pra miſſis, it would be well enough; likewiſe if the Award had been that 
* he ſhall pay 3/, for a Treſpaſs, it had been good, and yet one only was 
(s) 2 a to do an AQ, but then the Treſpaſs by that Award had been (a) diſ- 
that the Charged. 
Obligor ina 
ſingle Bond ſhall pay the Money, that had been no Award, without ſaying that he ſhould be 4 


charged; for Payment, without à Diſcharge and Acquittance, will not diſcharge 2 fingle Bond. 
Hob. 40. : 


7 H.6. 40. A. and B. ſubmit all Actions had by A. againſt B. and all Actions by B. 
againſt A, and the Arbitrators award that 4. ſhall go quit of all Actions 
had by B. againſt him, this is naught ; becauſe they ſay nothing as to the 

other Actions. | 
© Cro. Jae. An Award that one ſhould have ſuch Trees, and that the other ſhould 
314 An give him Security to pay 169. is void; becauſe it is not certain what Secu- 
rity; 


Rol. Abr. 
253, 


Award was 


wo. 
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ty; and then that Part of the Award being void, the other Part muſt 
Coeds too ; for elſe it would be an Advantage to one only. — 


Parties 
Hould be bound with Sureties, ſuch as the other ſhould approve, in the Sum of 1501 to be paid him at 
ſuch a Time, and that they ſhould ſeal mutual Releaſes ; and the Court inclined that the Award was 
void; for if the Party did not like the Sureties, he was not to ſeal a Releaſe, ſo it is but an Award of 
one Side. 3 Mod. 272, 273. 8 Mod. 212. 10 Mod. 205. 12 Mod. 129. Ld. Raym. 123, 246, 
Vern. 259. 2 Wms. 450. Comyns 183. e 


If one Party alone be ordered to do ſomething, and nothing elſe appears Rol. Abr. 
to the Court, it ſhall be preſumed that he alone was the Wrong-doer, and 53. 
the Award is good, if it appears that he is by the Award diſcharged of all 
Actions that might be brought againſt him for that Wrong; but when it 
appears that they deſign both Parties Satisfaction for the Wrong done each 
of them, there, if the Satisfaction deſigned one be not well awarded, the 
whole ſhall be void for the Partiality. w_ 

A naked Award is no good Plea in Treſpaſs, unleſs ſomething be award Brownl. 63. 
ed to the Plaintiff in Amends ; for if there be no Treſpaſs, there is nothing Cco. Eliz. 
about which an Award can be made; and if there be one, and they do N. Abe 
not award Satisfaction, they do not act according to the Deſign of their 231. 
Inſtitution, for they are not indifferent, and ſo there is no good Award. 

If Treſpaſs be of Beaſts taken and detained, and they arbitrate that the“ Page 145 
Owner ſhall have the Beaſts again, this is void, for it is againſt natural 
Juſtice to give him his own again without Satisfaction for the unjuſt Tak- . Abr. 
ing and Detention. | 251, 


| MT So an Award 
that the Owner fall have Parcel of his own Goods. Fide 1 Rol. Abr. 252, If an Award be, that 
whereas the Parties are indebted each to the other 40 l. they ſhould acquit each other, a good Award; 
the ame Law where each have doge the other a Treſpaſs. Rol. Abr. 252. : 


+ | 

An Award that one ſhall go to Rome or Paul's, not good, becauſe to noRol. Abr. 
Body's Advantage. | | 252. 

An Award that two ſhall intermarry, no good Award, for that ought tog E. 4. 44 
be at the Parties Choice; and the Bodies of the Parties are not ſubmitted Rol. Abr. 
to the Power of the Arbitrators. 182. 

If the Award give Satisfaction for ſlanderous Words ſpoken of a Man Sid. 178. 
about a Crime which it appears was pardoned, that Award is void ; for if If there be 


the Crime be pardoned, no Harm could come to him by ſpeaking them, e Award 
therefore the Award is unequal.* ſhall pay ſo 
| much Mo- 


vey for Coſts in 2 Suit for Words, the Words muſt be ſhewn, otherwiſe it doth not appear that the 
Award is juſt and equal. Sid. 12. ide 2 Vent. 242. this Cale cited; and there the Court ſeemed diſ- 
ſnicfhed with this Opinion, and ſaid that Syderfix was but a young Reporter. “gut it ſhould be 
plexded. | 


that then he ſhall gn quit, not good, for that cannot be pleaded in Bar of 19H 6.37. 
an Action; for it fuppoſes, contrary to the Submiſſion, that there was no 267. e 
1reſpaſs ; neither can it be averred that the Award was for the fame Trel- Dyer 356. 
pals the Action was brought for, for it ſuppoſes no Treſpaſs. 

There are Controverſies between A. and B. and 4 and C. as Attorney carch. 412. 
0 B. ſubmit to an Award, the Arbitrators award fo much Money to A. and Bacon and 
that I and C. ſhall releaſe to each other, to the Uſe of each other; this is Yubarry, 


void, becauſe the Award is on one Side, for B. cannot take Advantage of Salk. 70. 
1 2 T pl. 3- 8. Go 
the Releaſe, for that is to the Uſe of C. Li Bain. 
246. Skin. 


679. Comb, 439. 12 Mod. 129. 
The 
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 ARBITRAMENT AND AWARD. 


3 Leon. 62. The Award may be beneficial to the Party, though a Thing is awarded 
N.Dyer242. to be done to a Stranger to the Submiſſion ; as if the Arbitrators award that 


— of the Parties ſhall pay Money to the Servant of the other, 


Money to 2 a 
mere Stranger is ſaid to be void, Rol. Abr. 247. But vide Salk, 74. pl. 13. where by Holt it is good, 


and ſhall be intended for their Benefit. But an Award that the Parties ſhall in ſuch Proportion dif. 


charge a Debt by Bond in which they are jointly bound, is good, though the Obligee be no Party ty 
the Submiſſion. Rol. Abr. 247, If two Brothers ſubmit to Arbitration, and one of them is awarded 
to pay ſo much to his Mother yearly, this is good; for the Payment being to be made to his Mother, 
ſhews it to be a Benefit to him. Salk. 74. 


2Rol.Rep.1. If an Award be to pay ſo much Money in Diſcharge of all Actions, 2 
Ana ward is Releaſe ſhall be intended to be awarded, unleſs the Contrary be thewn cn 
made fel the other Side 

FPræmiſſis, 5 | 


that one | 
ſhall pay 201. to the other at Michae!mas next, and then the other ſhall releaſe to him all Actions per. 


ſonal ; this ſhall be underſtood a Releaſe to the Time of the Award, not till Michaelmas next, Roi. 
Abr. 256. | 


*Page 146 * 1. The Award muſt be of a Thing lawfu! and poſſible, 
205 . If the Arbitrators award a Thing (a) impoſſihle ex natura rei, it is void 


(a) If they but if they award a Thing which cannot be done, but is not in the Natuc: 
award aSum of the Act itſelf (5) contradictory or repugnant, this may be a good Award . 


— tg for there ts no Conſtruction to be made of the Award, but by the Word: 
Day paſt, it thereof. | | k 
is void. 8 E. | 

4. 1. b. If they award that a Man ſhall make an Obligation immediately, this is no good Award; 
for Time is required to the making. 18 E. 4, 21. but Quere, and vide 2 Brownl. 311, and Salk, 
69. pl. 1. See Ld. Raym. 247. Carth. 378. Lutw: 524. 3 Mod. 331. March 18. Jo. 431. Cro. Cu. 
$41. that it ſhall be done in rcaſonabie Time. (5) As an Award that one ſhall pay 201. where be 
hath not 20 d. is good, for no Contradiction apprars in the Award itſelf. 19 E. 4.1. Awards that one 
ſhail turn the River of Thames, kill, ſteal, forge a Deed, &c. are void. Co, Lit. 206, 


Rol. Abr. Tf an Award be that one ſhall mike a Feoffment to another of an Acre, 
246, and immediately after deliver the Charters ; this is good, becauſe they may 
Mov 3.359. be geliveted in the ſame Inſtant. | 

An Award that a Stranger ſhall (c) do an AQ is void, becauſe another 


Leon- 316. in his natural Freedom is not ſuppoſed within my Power. 


3 Leon. 62. 
Hard. 46. _ . 
(c) But an Award to do an Act to à Stranger is good, becauſe it obliges only to an Endeavour; and this 
ſhall be ſuppoſed to be for the other Party's Benefit. Leon. 140. 10 Co. 131. Rol. Abr. 249. Rol. 
Rep. 270. An Award to be obliged by Sureties, void as to the Sureties. 2 Sand, 337. 2 Bulſt. 262. 


Rol. Abr. An Award to levy a Fine is good; for though it is an AR of the Court ; 
249. yet by the Law and publick Juſtice of the Kingdom, it is not to be refuſed 
80 an A- to any Man; but if the Award be to command the Juſtices to do it, this is 
ae * no good Awald, for the Parties in Effect pray Leave to agree from the 
jurrendet King himſelf, which is quite different from the Nature of a Command. 
his Copy- 

hold — the Hands of two of the Tenasts of a Manor, who ſhall prefent it, is good. Rol. Abr. 247. 


Rol. Abr. An Award to pay ſo much ud domum J. S. good; for he is not bound 
BS es. a it in the Houſe, but as near as he can to it; or it ſhall be intended a 
Oro. Car common Inn, and if the Party will not let him pay there, it has been ſaid 
226. that the Endeavour is ſufficient, for they cannot Award any Thing that 
2 Bulſt. 39. will make the Party a Treſpaſſer. 

3 Lev. 153. 

Jones 431. An Award that one of the Parties ſhould diſcharge the other of a Bond 
Cro. Car. in which both were bound to a Stranger, this is a good Award; for it ſhall 


841. de intended that the Money was to be paid at a Day to come; and therefore 
| ; he 


- ARBITRAMENT axnyd AWARD. 


he might then tender it and acquit the other ; and if the Day of Payment 
be paſt, he may pay the Penalty, and compel the other to give a Keleaſe 
in a Court of Equity “. 8 Wer aej 
by Stat! 4 
Ann. c. 16. f 12. Payment after the Day of Principal and laterelt is gocd, 


An Award that one of the Parties ſhall diſcharge the other from his 
undertaking to pay a Debt to a third Perſon, a good Award; for by the !Mod. Rep. 
Award he is ſet in the Place of the other Perſon, and the Creditor upon 2 


Payment is compellable in Equity to give a Releaſe. 10Mod.200. 
Ld. Raym. 


123, 246. Skin. 679. Salk. 70. 2 Salk. 797. Carth. 412. Comb, 439, 2 Ld. Raym. 898, 964, 
65, Comyns 114, 183, 328, 547. 12 Mod. 8, 116, 129, 130, 234, 423, 537. Cub. Eq. Rep. 202. 


Fitzgib. 54, 168, 270. 


An Award the tenth Day of the Term to ſtay the Suit, and Judgment Yelv. 38. 
iven in the Action that Term, in an Action for Non- performance, and _ paged 
Non Aſſumpfit pleaded, it was moved in Arreſt, that every Judgment given DR 
was as of the firſt Day of the Term, and ſo the Award to ſtay the Suit then 
was altogether impollible ; but it was held that though this * ha ve 
been a good Objection upon a ſpecial Demurrer, where it is ſhewn for 
Cauſe, yet now the Court muſt give Judgment on this Record only ; and 
it doth not appear on this Record when Judgment was given on the other. 

* If 4. and B. ſubmit to the Award of J. S. and he awards that A. ſhall Page 147 
pay to B. 30 J. within two Months next following, and that upon Payment, vent 2 8 
theteof they ſhall give mutual Releaſes to one another, and within the ſaid 
two Months B. dies, the Money ſhall be paid to his Executor, who there- 
upon muſt; releaſe, for the Award creates a Duty. | 


5. That the Award muſt be hral, 


An Award may be good for Part only, but then it muſt be final as to 95% 6.36. 
| i 26 


chat Part. Bar. Reg. 


An Award that all Suits ſhall /a) ceaſe is a final Award ; ſo an Award 25 . 4 
that one of the Parties ſhall not (+} ſue an Obligation; for this amounts to 227. 
an Lxtinguiſhment of the Debt. An Award that a Suit in Chancery ſhall oF Caf, 
be (c diſmiſſed, a final Award; fo if the Arbitrators award a (4) Retraxit, 2 4 8 
- _— * Al, ayms 
an Awaid that one ſhall not (e) proſecute nor proceed in ſuch a Term, g64. 
ſeems to be good ; but an Award that one of the Parties ſhall be (/) non-2Will. Rep. 


ſuit is not good, becauſe the Party may begin again; fo that each Party 459- 


ſhall (g) ditcontinue their Actions which they have aga inſt each other; 9 
this is not a final Determination. 1 pk — 
2 Str. 1024, 


1992, Andr. 28. Lev. 68. S. P. 6 Mod. 34. S. P. 65% Rol. Abr. 64. e) Falk. 75. pl. 19. 
6 Mod. 282. (4) 5 H 7. 22. (e) Cro. Jac. 525. ) 19 H 6. 36. Rol. Abr. 540. 6 Mod. 
262, S. P. admitted. (g) 5 H. 3. 22. 


A conditional Award not good, becauſe not final to determine Matters Sid. $9. 
in Difference ; the fame Law where any Thing is referred to the Arbitra- n 


tots future Judgment or Expoſition. Palm. 110 


If the Arbitrators award general Releaſes within four Days after the Poph. 15, 16, 
Award, and if in ten Days after the Releaſes ſo made the Party diſlike the Sherry and 
Award, upon Payment of ten Shillings, the Award ſhall be diſcharged 228 
here the Award is good, and the Proviſo to make void the Award after g Ba 
luch Releaſes, is altogether void and repugnant ; for if the Obligation be Grove ard 
once forfeited by Non-performance of the Award, it can never be dif- Saunders, 

charged 
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ARBITRAMENT axnn AWARD, 
charged by the Award itſelf; but if the Arbitrators award general Relea ſe, 


within four Days after the Award, and if ten Days after the Award made 


the Parties diſlike the Award, Cc. the Award ſhall be void; this Award i, 
not good, becauſe not final and decifive ; for the Parties may diſlike the 
Award within the four Days. 


If the Arbitrators award that A. hall beg B. Pardon in ſuch Manner 


Salk. 71. and ſuch Place as B. ſhall appoint ; as to this Part the Award is void, for 
pl. s. the Arbitrators ought to have made a final Determination of the Matter 
Glover and themfelves, and not to have leſt the Manner and Place of begging Pardon, 


— 4.12 Which in this Kind of Satistaction makes the mott conſiderable Part, to the 


That an a. Judgment of B. 
ward that | | 
one of the Parties ſhall make his Acknowledgment beſore the Mayor of C. is good, 


Palm. 146. When the Arbitrators award a Thing not ſubmitted, with a Reſervation 


Cro. Jac. to themſelves of a future Power of judging of the Matter, and they award 


. 4. Thing within the Submiſſion, this is good for the Thing within the Sub. 


miſſion, for as to that it is final, and void for the Reſidue. 
Cro. Jac. if they arbitrate that all Controverſies ſhall ceaſe, except that concern. 
277» 400. ing one Bond; this is final, for as to the Bond they arbitrate that it ſha! 
continue in Force. 


” 


— — 


page 148 (F) The Confiruftion and Efett of the Award; 
aͤnd herein of the Perfozmance thereof, 


2 Browvl. N Award, as has been ſaid, is to receixe a liberal Conſtruction, and to 
A 69 be governed by the Intent of the Arbjtrators, where no Inconvenierce 


pl. 1. will enſue ; therefore, if the Arbitrators award a Thing to be done, with- 
Ld. Raym. out ſaying within what Time, the Party ſhall have reaſonable Hime, be— 
247. cauſe they muſt intend all 'I hings neceſſary to the doing the 1 hing they 
Carth. 378. award. | 

2Vent. 249. If the Award be to pay Money to F F. if he dies, the Money ſhall 
Rol. Abr. be paid to his Executors ; a Submiſſion of all Actions, and an Award of a 
— Releaſe of all Actions, except a Bond, this is an Award that the Bond hall 

ro jac. 277. 1 | 


bn An Award that one ſhall enjoy ſuch a Houſe, and pay the Rent, or eſſe 
Rol. Abr. the Award for enjoying the Houle to be void, is a good Award; for the 
250. like Award is abſolute, unleſs upon his own Fault; and the Thing is referved 
Caſe, to the future Judgment of the Arbitrators. 

$ Bulſt. 421, If a Battery is ſubmitted, and the Award is, That one ſhall releaſe, and 
1179, the other pay him 10/. the Releaſe mult only be underſtood of the Battery, 
21 H. 7.28. and muſt be firſt performed before the 10]. ſhall be paid. | 
Moor 3. If an Award be, that one ſhall make a Leaſe to the other, rendring Renf; 
Cro. Elia. the Leaſe is made, but the Rent not paid, the Obligation is not forfeited, 


211. ©. for the Award did not reach to the Payment of the Rent, which muſt be 


Cro. Jac, 


423. recovered by Diſtreſs or Action cf Debt; but if the Award had been that 


he ſhould pay the Rents at ſuch ſet Times, the Obligation would have been 
forfeited if they had not been paid; and in ſnch Caſe it is a Sum in 
Groſs, and payable without Demand, for the Party muſt offer it to fave 
| his Obligation. \ : 

* 2 It is an eſtabliſned Rule, that an Award may be good in Part, though 
Rol. ow” void as to other Parts of it; and that the Party is obliged to perform ro 
g62. „ | whſc 
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ARBITRAMENT any AWARD. 
which is well awarded; and excuſed, as to that only which is void ; but 


it an Award is good as to one Party, and void as to what is awarded to the Rol. Abr. 


other Party, the Award is void in the Whole. . 7 K 
Leon. 72. Rol. Abr. 244. Hob. 218. 2 Lev, 3. 3 Lev. 413. Ceo, Els. 758. 


If the Arbitrators award one Thing on the one Part, and the Time ex- 36 H. 6. 12. 
pites before they award any Thing on the other Part, this is altogether void, 7 H. 6. 40. 
and contrary to their Authority, becaule it doth not finally determine the 
Things contained in the dubmiiſion equally on both Parts. | 

[f it be provided by the (a) Submiſſion that the Award ſhould be noti- 8 E. 4. , t. 
fed or delivered to the Parties in Writing, it is no Award till notified or ! H. 7. f. 


elivered, becaule it is not according to the Power in the Submiſſion. 2 
bete be no ſuch Proviſion, the Parties mult take Notice of it at their Peril; and if they do not the 


Act awarded, it is a Forfeiture of their Obligation. 8 E. 4.18, 21. 1 H. 7. 5. Hob. 51, 8 Co, 
„ b. Jide Keilw. 175. cont. 


If ſeveral Perſons of the one Part, and ſeveral of the other Part, Dyer 218. 
ſubmit themtelves to Arbitrament, provided the Arbitrator deliver the 
Award to the Parties, or one of them, he is not obliged to deliver the 
Award to one of each Party, but it is ſufficient to deliver it to any of the 
{4d Parties. - 

* But if two onthe one Part, and one of the other ſubmit to an Award, * Page 149 
ia quod arbitrium fiat & deliberetur utrique partium prædict', the Delivery * 
of the Award to one on the one Part, and to the other of the other Part, s Co. 103. 
is not ſufficient ; for each Party is each intite Party; for each, by Non- Moor 642. 
performance, incurs the Penalty, and each provides in order to his Per- 2 
ſormance, that it ſhould be made known to him, if the Submiſſion be by Cro. Elz. 
two, fo that it be delivered to either Party, that is to be underſtood to 885. 
both ; and a Delivery to one only is not good. 

[ft two Men ſubmit to an Award, ſo that it be paratum deliberari parti- Hard. 399. 
bus ſuch a Day, it need not be avetted that it was paratum deliberari, Cro. Car. 
Sc. at the Day, for the Publication of the Award itſeff is ſufficient. 541. 

If the Submiſſion be general, that the Award ſhall be delivered before Dyer 218. 
ſuch a Day, it may as well be delivered by Word as by Deed ; and there- Salk. 75. pl. 
fore non deliberavit in ſcriptis, in ſuch Caſe, no good Plea. 15. S. P. 

Debt upon an Award by Word only, is within the Stature of 21 Fac. 1. 2 Keb. 462. 
cap. 16. of Limitations, and muſt be ſued within ſix Years, it is otherwiſe 
of an Award by Specialty, | 

f there be an Obligation to ſtand to an Award, each ought to perform: H. 9.28. 


ir on his own Part, at the Peril of bis Obligation. : 

| If a Sum of 
Money be awarded one of the Parties, and that they both ſhall give mutual Releaſes, if he who is to 
ceceive the Money refales it, yet, upon a Tender and Refulal, he is as much obliged to ſigu a Re- 
leaſe, as if ke actually received it. Salk. 75, 


[f Money be awarded and not paid, the Party may either have his firſt, H. 6. 1. 4. 
Acton, or Action of Debt; for it there be Payment, the firſt Wrong was 28. b. 
determined; but otherwiſe he cannot plead the Award as a Determination*? H. 7.28. 
and Bar of the Wrong; for ſince the Award of Arbitrators doth not bind _ ne 
any Man's Property, as Judgyentsat Law do, it is fit the Party, when he / $atk. 
pleads it in Bar, ſhould ſhew an Execution at the Time appointed. 69. pl. 1. 


76. pl. 18. 
Carth. 117. and Qzere. 


As to the Performance of the Award, if there be no Time limited, it 2 x. 4. 8. 
is to be performed in a convenient Time. | Where the 


i | Party ſhall 
be excuſed by the Act of GOD, vide 21 E. 4. 70. Where the Thing awarded to be done, becomes 


im poste by the Att of à Stranger, vide 2 Mod, 27, 28, Ld. Raym. 123, 247. Stra. 116. Carth. 


378. 3 Mod. 331. 
Though 


ARBITRAMENT any AWARD. 


8 E. 4.10. Though an Award cannot be made Part at one Time and Part another, 
yet it may be performed Part at one Time and Part at another; for the 
Nature of the Thing may require Performance at different Times and 


Places. 
2 Leon. 110, An Award for one Party to deliver a Releaſe or Bond to the other, if 


181, that one Party delivers it to A. who delivers it to B. who tenders it to the 


1 other Party, who refuſes, this is a good Performance of the Award. 


for pertorm- 7 
ing an Award, by which Award the Parties were to give mutual Releaſes, the Defendant pleaded 


that he made a Releaſe to the Plaintiff, and delivered it to J. S. for his Uſe; and this was held a 
good Perſormance of the Award, for the Defendant could not plead Ngn eff fattum, neither could he 
countermand it; and as the Arditrators had not appointed any Place where the Releaſes ſhould be 
delivered, if the Plaintiff ſhould abſent himſelf it would be very inconvenient, Cro. Eliz. 54, 


* 


Rol. Rep. 7. If the Submiſſion be of a Chancery Suit, and the Arbitrators award that 
Ae. the Suit ſhall ſtay, and that one be quit againſt the other for all Matters in 
96. 93 the Bill, it is ſufficient Performance to ſay that the other fetit quietus, and 
Co. ac. though he did not procure an actual Diſcharge; but where one by Deed is 
349. obliged to acquit another of ſuch a Debt, or ſuch a Suit, it is not ſufficient 
to ſave him harmleſs, but he muſt procure an actual Diſcharge ; but the 
Award here being 9 flaret quietus, means no more than that the Party 
ſhould be acquitted by Force of the Award itſelf, and not that another Dit- 
page 150 * charge ſhould be procured ; and in this Caſe if a new Bill be exhibited, 
yet that is no Diſturbance to forteit, without Proceſs iſſuing out, as the 

Sub na, for 1ill Proceſs the Party is not actually moleſted. 
2 Bulſt. 96. But if a Man ſubmits a Rent charge to Arbitration, and the Arbitrator 
If the Award award quod ſtaret quietus of the Rent, he who hath the Rent ought to 
is qued fare? teaſe the ſame to the other, in Performance of this Award, tor to be quit 


5 rmang 
3 In- of the Rent ſuppoſes the Demand not in Being. 


formation, 
this is not good unleſs it be actually releaſed, becauſe the King may proſecute it. 2 Bulſt. g6. 


Cro. Jac. An Award that the Plaintiff ſhall not proſecute or proceed in a Suit the 
525 fame Term, the Entry of a Continuance is no Breach of this Award, for 


an Award . a 5 : 
3 otherwiſe the Party can never afterwards go on in this Action. 
continue the Suit, if the Party continue it by Attorney, this is a Breach; but if the Attorney conti- 


nue it without his Knowledge, it is no Breach. Cro. Jac. 525, 


3 Bulſt. 63. An Award is made to infeoff J. S. J. F. comes and deſires the Party to 
infeoff F. M. and him to the Uſe of himſelf; (and it is done) this is a good 
Performance of the Award, for though the Conſtruction of the Senſe of the 
Award 1s to be taken on the expreſs Words, yet what is a Performance of 
the Award is to be taken according to the Intent of the Arbitrators. 

Moor 3. A Man cannot plead generally the Award performed, but he ought to 

pl. 9. ſet forth the Award, and therein how he hath performed it. 


(o) Df the Pleadings in Awards, 


40 E. 3. 3. IF the Athitrators award Money to be paid at a Day to come, this is a 


Rol. Abr. good Plea in Bar in an Action of Treſpaſs before the Day, becauſe it is 
Lit There Jebitum in preſenti, though ſolvendum in future; and if he might have an 


is a Biffer- Action of Treſpaſs before the Day, and recover, he may have an, Action 
ence be- of Debt after the Day, and fo a double Satisfaction for the ſame Thing. 


tween an It 
Accord with 
Satisfaction and an Award; for in an Accord a Man muſt plead preſent Sati faction, and it is no Plea 


in Bar to plead an Accord with SatisfaQion at a Day to come, for in all perſonal Injuries the Law gives 
Damages as an Equivalent; and when the Party accepts vi 4% Equivalent, there is no Injury or we 
0 


ARBITRAMENT AND AWARD. 


ſt was formerly held, That in an Award of a Releaſe, a Horſe, a Quart Rol. Abs. 
of Wine, to enter into an Obligation, or any other collateral Matter in Sa- 266, 


tisfaction, without Performance, was no good Plea in Bar; for were it a 
ood Plea in Bar, he could have no Remedy afterwards to compel the 

Party to do the Thing awarded, for by the Bar the Treſpaſs would be 
llified. ; 

"But it has been fince held, in an Action on the Cafe upon a ſpecial Pro- 

miſe made by the Defendant to deliver a Parcel of Hops to the Plaintiff 


+ on ſuch a Day and Place, on a certain Price agreed on, c. to which. the“ Page 151 


Defendant pleaded in Bar, that after the Promiſe made, both he and the 
Plaintiff referred all Matters, and that the Arbitrators awarded that the De- 
fendant ſhould releaſe the Plaintiff, and that he ſhould releaſe the Defen- 
dant of all Actions and Demands whatſoever ; and alledged, that from the 
Time of the Award hitherto, he was always ready, and yet is, to releaſe 
the Plaintiff according to the Award, &c. And upon Demurrer to this 
Plea, after ſeveral Debates, it was adjudged, that this Award was no Bar to 


the Action, becauſe nothing was awarded but only mutual Releaſes from cath, 378. 


Salk. 76. 
pl. 19. 


each other, ſo that the Award itſelf is no Bar, but the Thing awarded, detween 


when executed, would be a Bar ; and a Difference was taken where any 
Thiog is awarded in Satisfaction, there the Award itſelf is a Bar before it is 
performed; but where nothiug eis awarded but Releaſes on both Sides, 
there, when the Award is exccuted, the Releaſe will likewiſe be a Bar: And 


Freeman 
and Bernard 
ad} udged, 
Trin.g . z. 
Salk. 69. 


the Court held, that the Defendant may bring his Action againſt the Plain- pl. 1. 
tiff for not releafing — the Award, and therein ought to recover _ Ra 


all his Damages und Coſts loſt in the Action againſt him. 


awarded, which created no new Duty, Yide Carth. 188. 


The above Caſes muſt be underſtood where the Action was brought be- Keilw. 12, 
fore the Time for performing the Award was expired; for if an Award be Rol. Abr. 


to pay Money at a Day to come, and the Money be not paid at the Day, 


an Excuſe for another; but if the Party tender it at the Day, and the 


he hath till a Remedy for the Money. 

If in an AQtion of Debt upon an Award, the Plaintiff declares that the 
Arbitrators did make an Award that the Defendant ſhould pay unto the 
Plaint:tf 100, this is a good Declaration, though nothing is ſhewn to have 


Defendant will impeach the Award for any Thing, he muſt ſhew it ei- #'was 
ally on his own Part. Lit. Rep. 
312. 


U e 


3*Mod. 331. 
: ; | S. C. and the 
Difference there taken, that by awarding a collateral Thing to be done, a new Duty is raiſed, and the 


old diſcharged, and then it may be pleaded in Bar, the ugh not executed; /ecus if a Rejeaſe only be 


67. 


8 "EE" » Dy , 
and afterwards an Action of Treſpaſs be brought, this is ng good Plea in ag 75 


Bir, for no Man can plead this in Bar without ſhewing he has paid theRaym. 480. 
Morey ; for it is againſt natural Juſtice to make one Default and Wrong Salk.69.pl.r. 
| Ld, Raym, 
. 1 . 2 . 247. 
other refuſe it, then it is a good P ea in Bar, it being his own Fault, and art 278. 


3 Mod. 331. 


b. 49. 


con. 72, 
That the 

- ** a * Plaintiff 
beer 2warded on the other Side; for it is ſuhcient fer the Plaintiff to ſet may declare 


forth that Part of the Award uhich intitles him to his Action; and if the that inter 


de Mod. 36. Comyns 328, 547. 2 Will. Rep. 450. 3 Will. Rep. 187, 190, 361. Sid. 161. S. P. 


of Complaint, and therefore a preſent Satisfaction is a good Plea; but where the Wrong- doer pro- 
miles a future Satis ſaction, the Injury continues till Satisfaction is made, and conſequently there is a 
Cauſe of Complaint in Being, and if the Treſpaſs were now barred by this Plea, he can have no Re- 
— Satisfaction, for that ſuppoſes the Injury ſtill to have Continuance; but where 
Perſons ſubmit to Arbitration, the Arbitrators are Judges of the Injury; and if they award Money 
payable at a Day to come, that is a good Award, and may be a good Plea in Bar to an Action of 
Treſpaſs brought in the mean Time, becauſe this thereby becemes an immediate Debt attainable by 


medy for the 


Law. 5 E. 4. 7. Plowd.'s, b. 


ARBITRAMENT anv AWARD. 
Sand. 326. In an Action of Debt upon a Bond conditioned for the Performance of 
Veal and an Award, the Defendant pleaded that the Arbitrators did make an Award 
— — that the Defendant ſhould pay to the Plaintiff 3 1001 and ſhould give to 

the Plaintiff a general Releaſe, and pleaded that he had paid the oney 


would not 


give Judg- and given a Releaſe accordingly, but did not ſhew what on the Part of the 


ment tor the plaintiff was awarded to be done; and the Plaintiff replied without ſhew- 
4 — aing the other Part of the Award in his Replication, and took Iſſue that the 
the Plaintiff Defendant had not paid the Money; and the Defendant put in an inſuff- 
to dilcomi- cient Rejoinder, upon which the Plaintiff demurred ; and per Cur the Plain- 
nue, becauſe tiff cannot have Judgment, becauſe the Award as ſer forth and agreed in 
they appre- Pleading is void ; but if the Plaintiff would have helped himſelf, he ought 


bended it to % have ſhewa the other Part of the Award beforche had taken Ifue. 


be only a 


Trick in the | 
Pleading, for which the Chief Juſtice reprehended Sandert, who excuſed himſelf by Reafon of the Se- 


verity of the Award. 2 Reb. 568. S. C. 


ky 

If inf Debt upon an Obligation conditioned for the Performance of an 
Award, the Defendant pleads nullum fecerunt arbitrium; and the Plaintiff 
replies, and ſhews the Award, he muſt alſo ſhew the Breach, without 
which he hath no Cauſe of Action, tor the Obligation is guided by the 
Condition, and though the Defendant can make no Anſwer to the Breach, 


Page 152 yet it ought to appear to the Court that the Plaintiff hath Cauſe of Ac- 


tion. 


Yelv. 152. | 
Cro. "2.4 220. Sand. 102, S. P. arguende, vide Stile 42g. where it is ſaid that the Plaintiff can af- 


ſign only one Breach. | 


Sid. 290. But if in Debt upon Bond to perform an Award, and Oyer of the Con- 
(So if the dition, the Defendant pleads non ſubmiſit, the Plaintiff (a) need not aflign 
Defendant Breach, for the Defendant puts the whole Streſs of his Cauſe upon a 


_ 805 Matter antecedent to the alledging a Breach ; for if there be no Submiſſion 


N 90. there could be no Award, and conſequeatly no Breach of it. 

ſelv. 79. 

Leon. 304. If in Debt upon an Obligation conditioned {or the Performance of an 
Owen 153. Award, the Detendant ſhews that the Arbitrators did make an Award, 
_ vues that the Defendant before ſuch a Day thould pay to the Plaintiff 100/. ot 
— oy otherwiſe ſhou!d procure one A. being a Stranger, io be bound to the Plain- 
gainſt two tiff for the Payment of 12/ per Annum to the Plaintiff for his Life; and 
who held the Defendant pleads that he hath performed the ſaid Award, and the 
that the Plaintiff replies, that the Defendant hath not paid the ſaid 100/. without 
1 ſaying, nor hath procured A. Cc. yet this is a good Replication, for the 
ſhewn the Award as to that Part is merely void, and therefore the Plaintiff () need 


whole A- not take Notice thereof, 

ward, and : 7 

thereupon the Law would have adjudged one Part void, and not to be done. Leon. 140. S. C. “ 
(5) So if the Award be, that the Detendant together with a Stranger, ſhall enter into a Bond, in the 
Aſſignment of a Breach the Plaintiff muſt not ſay that the Defendant and Stranger did not enter intos 


Bond, for though both did not, yet the Defendant alone might enter into Bond. Codb. 165. 2 Rol. 


Rep. 40. | | 
* It would have been better if the Plaintiff had ſhewn, that neither the one Thing nor the other 


; had been done. a 


2 Browal, In an Action of Debt upon an Award, it is not (e) neceſſary ſot the 
137 Plaintiff in his Declaration to wy Time or Place where the Award or Sub- 


— miſſion were made; but if the Defendant denies either, the Plaintiff may 


Award is TEPIY, that the Award or Submiſſion was made at ſuch a Place. 


pleaded in | | 
Bar of a Treſpaſs, a Place muſt be laid where the Submiſſion was made. Cro. Eliz. 66. The Plain* 
tif need not let forth the Profert in Curia, becauſe it is no Deed Stile 459. Þ 


＋ Sed ge. At belt, the ſafeſt Way would be with a Prefert, 


if 


— - 
— - ; : 9 


— 


ARBITRAMENT ANW AWARD. be. 
If there be a Submiſſion to the Award of J. S. fo that the ſaid Award be Cro. Jac, 
made under his Hand and Seal at or before the 5th Day of September fol- 37. 
lowing, ready to be delivered at the Shop of J. V. in the Exchange, Lan- BI t % 
don, and in an Action of Debt upon an Award made thereupon, the Plain- TT te 
tiff declares that the ſaid J. S. under his Hand and Seal the 4th Day of Sept. Chief, whe ' 
following, apud Caſtrum Eborum, did make an Award ad tune & ibi- held the 
Jem parat' to be delivered at the Shop of the ſaid J. M. in the Exchange, 1 


* 


Lindon; this is no good Declaration, for the Parties are not bound to — 2 
Cognizance of the Delivery elſewhere than at the Place appointed. — 42 


ready to be 
delivered at the ſaid Shop in Lenden, was well enough; but it was adjourned, 1 Rol. Rep. 1 3. 
5. C. adjourned, 3 Mod. 331. S. C. cited as if adjudged. Vide 2 Lev. 68. * . ; E-- 


The Opinion of the Chief Juſtice ſeems beſt. 


If in Debt upon an Obligation conditioned for the Performance of an sid. 350. 
Award, ſo as, Ec. the Detendant pleads no Award made, and the Plain- | 
tiff replies, that ante eæhibitionem billæ, ſcilicet the 24th of June (which 
was a Day within the Submiſſion) the Arbitrators made an Award, Ofc. 
and the Defendant demurs generally, the Plaintiff ſhall have Judgment, 
for though the Plaintiff ought to have replied, that the Arbitrators made 
their Award before the Day limited to them, yet this is Form only, and 
helped by a general Demurrer. | 

If in Debt upon a Bond conditioned for the Performance of an Award, 3 Med. 3 30. 
ſo as it be made, Ec. and ready to be delivered to the Parties, or to ſuch 11Mod. 170. 
of them who ſhall deſire the ſame ; the Defendant pleads nullum fecerunt '* Mod. 4, 
arbitrium, and the Plaintiff repl:es, and ſets forth the Award, and ſhews a — 234 
Breach, but doth not ſay that it was ready to be delivered to the Delend- Ld. Raym. 
ant, yet this is a good Replication; for when the Award is made it is rea- 116, 222, 
dy to be delivered to the Parties, or to ſuch of them who defire it, ſo that 247,8 28. 2d. 


it muſt be deſired ; and if denied, the Party may plead that Matter ſpe- 992 1939. 
cially, | | 109, 514, 
* 705. 3 Will. 


Rep. 187, 190, 361. Comyns 114, 328. Barnes 41, 2 Barnes 335 85, 140. But for this vide 
Letter (F) pr. ot h | 


* If in Debt upon an Obligation conditioned for the Performance of an»page 153 
Award in Writing, or by Word of Mouth, the Defendant pleads no Award 
made, and the Pleintif replies, that at the Time of the Bond and Award z Vent. 244. 
he had an Action againſt the Defendant for ſcandalous Words, and that the yrs" _ 
Arbitrator ore lenus did declare and publiſh his Award in Manner following. 
viz, That the Defendant ſhould phy to the Plaintiff 12 Guineas, and all 
ſuch Money as he had expended circa proſecutionem placitat' pred', c. 
this is a good Award, and well ſet forth, although the Award doth not 
mention any Suit before; for he that ſets forth a parol Award is not (a) eb - 
tied to the very Words, but it is ſufficient to ſhew the Effect and Suſtance (2)But tithe 
of what was awarded by Word of Mouth. FO been in 

Writing ia 


ſuch Form of Expreſſion, it had not been good. 2 Vent. 242. agreed fer Curiam, 


A Man cannot plegd generally the Award performed, but he (5) ought 
to ſet forth the Award, and ſhew how he hath performed it. : 78212 
bg, | Award beto 


Pay the Rent mentioned in ſuch an Indenture, the Defendant in pleading Performance need not ſet 
toth the Indenture, but refer generally to it. 1 Vent. 87. But if it be to be paid in ſuch Manner 
and a: ſuch Times as is expreſſed in the Indenture, then it muſt be ſet forth at large. Vent. 87. 
Soif an Award be to pay Money given by Will, Vent. 87. | 


In pleading a Countermand to a Submiſſion to Arbitration, it need no: 8 Co. 88, 
be alledged that the Party gave Notice to the Arbitrators, tor without that 
or. 1. 8 it 


* ARBITRAMENT AY AWARD, 
it is no Countermand, and therefore if no Notice be given, Iſſue may be 
joined upon the Point quod non revorawit. . ö 
| It the Submiſſion be by Word, though the Award be by Deed, the Party 
Co. Lit.295. may (c) wage his Law; for though a Deed cannot be diſſolved without 
4 65. Deed, yet a verbal Contract may be diſſolved by Word only; and this in 
therefore an its Original is a verbal ContraQt, | = | 


Action of | | 
Debt will not lie againſt the Adminiſtrator whoſe Inteſtate was Party to ſuch an Award. Cro, Eliz.600, 


Salk. 5a. pl. 9 If in Debt on a Bond for Performance of an Award, the Defendant 
Ld. Raym. pleads no Award, and the Plaintiff ſets forth an Award with a Profert in 
Tis. Cur, ahd the Defendant craves Oyer, and then demurs for Variance be- 
— tween the Award ſet out in the Replication and the Oyer, and the Vari- 
— ances appear material, the Defendant muſt have Judgment * ; otherwiſe if 
hed. the Varzance had been as to thole Parts in which the Award was void; 
(481. 161. and though, Debt on an Award the Plaintiff (4) need not ſet forth more 
Lev. 162. than takes for him, yet it is otherwiſe in Debt on a Bond, for there the 
| Os prom Plaintiff muſt reply the whole Award; and if ſuch Replication be without 
(e)VideStiteR Profert, the Defendant (e) may reply nul tiel agard. 


459. where | | 
it is ſaid, that the Plaintiff need not ſet forth a Profert therefore in Curia, becauſe it is go Deed, 
But it is the ſafeſt Way. * But the Court would probably give Leave to amend. | 


Silk. 76. pl. If an Award be made, that certain Buildings erected on a Wharf, which 
18. were a Nuſance to the Plaintiff, ſhould be pulled down within thirty-eight 
2Ld. Raym. Days from the Date of the Award, Cc. and upon nul agard pleaded the 
— i Plaintiff ſets forth an Award, but without Date; yet this is well enough, 
Ae avs for the Date ſhall be computed from the making the Award, as a Deed 


Breame, takes its Date from the Delivery, though actually dated on another Day. 


*Pope 154 #64 08 Aſſault and Batter v. 


(A) Chat ſhall be ſaid to be an Aﬀault. 154. 
(B) TUhat thall be ſaid to be a Battery. 154. 
(C) In what Caſes they map be juſtiffed; and 
herein ot the Manner of ſetting: fozth ſuch 
% 
D/ In what Manner they are to be puniſhed. 156. 


. 


th. — FI " _- . 1 ag A 


- * 


() What ſhall be ſaid to be an Afrault. 


Pulton 4. a. M N Aſſault is an Attempt or Offer with Force and Violence to do 
6 Mod, 173. A a corporal Hurt to another, as by ftriking at him with or with- 
2 Rol. Abr. out a Weapon, or preſenting a Gun at him at ſuch a Diſtance 
— 2:6, to which the Gun will carry, or pointing a Pitch-fork at him, ſtanding 
Hawk. B. C. within the Reach of it, or by holding up one's Piſt at him, or by draw- 


133 ing a Sword and waving it ina menacing Manner. y 
| | ; | ut 


— 


Ae turr AN'D' BATTERY. 


But if 4. lays his Hand on his Sword, and fays, that if it were not Miod. 3. 
Ae Time I would not take ſuch Language from you ; this is no Aſſault, — "I 
for it is plain he did not deſign to do bin an corporal Hurt at that Time, 2 Keb. 5455 


and a Man's Intention muſt operate with his AQ in conſtituting — — 
A. ' Gilb.Law of 
| Evid. 256. 


[t ſeems agreed, that at this Day no Words whatſoever, be they never Hawk. P. C. 
ſo provoking, can amount to an Aſſault, notwithſtanding the many antient 134- 
Opinions to the comraty *. Bot if verx 


provoking _ 
Language is given, without reaſonable Cauſe, 2nd the Party offended is tempted to ftrike the 
and on Action brought, and the general [ſue pleaded, few . would give en to carry 
od few (if any) Judges would certify, 


Every Battery includes an Aſſault, therefore, if the Defendant be found Salk 3b. 
guilty of the Battery, it is ſufficient f. ak, p. e. 


4 7 
unleſs 40 8. Damages are given, or the Judge certifies, the Plaintiff will not have more Colts than 
Damages. | 


(B) What ſhall be ſaid to be a Battery, 
Af Injury whatſoever, be it never ſo ſimall, being actually done to = 

the Perſon of a Man, in an angry or revengefol, or rude or infolent 6 Mod. Line 
Manner, as by ſpitting in his Face, or any Way touching him in Anger, 7% 


or violently joſtling him out of the Way, are Batteries in the Eye of 4: Ram. 


62, 231, 
the Law r. Salk. 405. pl. 


EEE 2. Sid. 441. 
Mod. 3, 35. 3 Lev. 404. Hawk, P, C. 134. I So is treading upon the _ or 09 Kind * 
corporal Injury, deſignedly done. | 


But to lay one's Hands gently on another whom an Officer has a War- 2 Rol. Abr. | 
tant to arreſt, and to tell the Officer that this is the Man he wants, is not 25 
a Battery. w more 

So if two by Conſent play at Cudgels, and one happens to hurt the Dale. e. 22. 
other, as their Intent was lawful and commendable, in ery Courage Bro. Coron, 
and Activity, it does not ſeem to amount to a Batte 229. 5 

* Soif one Soldier hurts another by diſcharging a Gun in Exerciſe, this y Page 153 
cannot amount to a Battery, though if it be done without ſufficieat Caution Hob. 134. 
he i liable to an Aion at the Suit of the Party injured. __ Reb. Abr, 

5848. 


_ 


(C) Jn what Caſes they may be j 1 1 


herein of the Manner bt letting 2th fuch Ju: 
ed a 


5 AX 


F an er, having a Warrant againſt one who will not ſuffer bimſelf ag Rind 
to be arreſted, beat or wound him in the Attempt to take him, he may P. C. 30. 


juſtify i it. So if a Parent in a reaſona ble Manner chaſtiſe his Child, or a atd ſeveral” - - + 


de hiring al Bi See tu Tin, or Short 


— 


* 


ASSAULT and BATTERY. 


®* This muſt miſter his Scholar, or a Gaoler his Priſoner ®, or even a Huſband his Wife, 
mean where or if one confine a Friend who is mad, and bind and beat him, &c, in ſuch 
the Priſoner, Manner as is proper in his Circumſtances ; or if a Man force a Sword 
— e from one who offeis to kill another; or if a Man gently lay his Hands on 
extremely another, and thereby ſtay him from inciting a Dog againſt a third Perſon , 
unruly and if ] heat one (without wounding him, or throwing at him a dangerous 
violent, and Weapon) who wrongfully endeavours with Violence to diſpoſſeſs me of my 
— Land or Goods, or of the Goods of another delivered to me to be kept for 
Bed, &c. in him, and will not deſiſt upon my laying my Hands gently on him and 
due Time, diſturbing him; or if a Man beat, wound or maim one who makes an 
but makes, Aſſault upon his Perſon, or that of his Wife, Parent, Child, or Maſter ; 
an Uprozr, or if a Man fight with, or beats one who attempts to kill any Stranger; in 


. theſe Caſes it ſeems the Party may juſtify the Aſſault and Battery. 
great Diſ- 
. turbance of thoſe within, Ec. 5 


6 Mod. 172. And on an Inditment the Party may plead Not guilty, and give the 
panty * in Evidence; but in an Action of Treſpals he muſt plead 
it ally. | 

— Addon of Battery the Defendant pleads that he was Maſter of a 

Sid. 444. Ship, and that the Plaintiff being his Carpenter and Servant in the 3 6 

8 neglected his Duty, and gave him faucy Language, and that therefo 

8. C. Aubrey moderate caftigavit ; Plaintiff replies non moderate caftigavit, and Iſſue 

and James: joined, and Verdict for the Plaintiff; and in Arreſt of Judgment it was 

But tor this inſiſted, that moderate caſligavit was not a pertinent Negative, the proper 

need Ed being immoderate caſtigavit ; but the Court held it well enough, eſ- 

Pleutdings, pecially after Verdict. l 


and Velv. 89. | 
Brownl. 20s. Godb. 261, 4 Bulſt. 215. Hob. 221. Yelv. 157. Goldf, 3. Cro, Eliz. 93, 268. 


Rol. Rep. 19. Moor 846, 2 Lutw. 1481. Carth, 280, 491. Ld. Raym. 213, 252, 484. Salk. 
144. See Comyns 76. 12 Mod. 386. Salk, 397. 


* The general Replication, De injuria propria, alſgue tali cauſa, is the proper Replication. 


Sid. 246. In an Action of Aſſault and Battery, ard Wounding, it was laid with a 
Keb. 884. mutilavit & finiftr' Brach' fregit ita quod uſum finijlri brachii amifit ; to 
21. S. C. this the Defendant pleaded 4 fon Aſſault demeſne ; and on Demurrer it 
— was ſhewn for Cauſe, that this being a heinous Battery, and amounting to 
Lucy. a Mayhem, he ſhould have ſhewn to the Court that the Aſſault was wih 
Vide Cro. ſuch Violence, that he could not otherwiſe defend himſelf but by maiming 
Jac. 251. the Plaintiff z and the Pleading ſhould have been, that the Plaintiff May be- 
+ a> maſſet & wulneraſſet the Detendant Nifi, £c. But the Court held the Plea 
good, and that it was Matter upon Evidence, whether the Aſſault were 

89 proportionable to the Battery; for if it were not, the Iſſue would be for 
2 Taft. 316. the Plaintiff, although the Plaintiff did make the firtt Aſſault; for every 
2 Hawk. Aſſault will not juſtify every Beating, but it muſt be ſuch a one as may 
F. C. 159. _ a. probable Danger and Fear upon the Perſon upon whom it is 

made. _ | 

Page 156 In Aſſault, c. the Defendant pleaded {= Aſſault Demeſne, and the 
Lev. 282, Plaintiff replied, that he was ſtanding at his Gate, and that the Defendant 


Sid. 441. being on Horſeback offered to ride over him, whereupon he molliter affault- 

Med. 36. ed the Plaintiff in Defence of himſelf, gue eft eadem, Ic. and on Demur- 

2 to this Replication it was adjudged to be ill, becauſe he thereby had 

. ym. feſſe ; - * : , ded 
confeſſed that he had made the firſt Aſſault; for he ſhould have plea 


62. 
| 2 Keb- 597. moliter manus impeſuit to hinder the Riding over him. 


* 


. C. be- 
tween Jones and Treſilian. 


— 


ASSAULT any BATTERY. | 

In Treſpaſs for Aſſault and Battery, the Defendant juſtifies by a nolliter Sid. 1786. 

manus impoſuit for due Correction of the Defendant as his Servant, and Ked. 2 
ds over, that ſince that Time the Plaintiff exoneravi & relaxavit * F _ 

(without ſaying per ſcriptum) to the Defendant the ſaid Matter; to this 

Plea it was demurred for Doubleneſs ſpecially ; and the Opinion of the 

Court was, that it was double ; for though the Releaſe be not ſufficiently 

pleaded, yet it is pleaded fo as Iſſue might be taken upon it, which will 

make it double “. | | n '® Defen- 

dants, in 


ſuch Caſes, may now plead as many different Pleas, as may be requiſite, by Virtue of the Statute 
4 Ann. c. 16. ſ. 4. i , : 


» % — % 
by 


— 
1 


» 


OD) Jn what Manner they are to be puniſhed. | 


VERY Perſon guilty of an Affault or Battery, is ſubje& both to an Hawk, F. c. 
Action at the Suit of the Party, wherein he ſhall render Damages, 134. 


Vc. and alſo to an Indictment at the Suit of the King, wherein he ſhall that mans 


fined according to the Heinouſneſs of the Offence T. „5 „ 
SER, to ſpecial 

Bail, unjeſs the Battery be grievous; in which Caſe the Writ may be marked for ſpecial Bail. 
Carth. 238. An Action of Aſſault and Battery is within the Statute which gives no more Coſts 
than Damages. Vent. 256, Por the Penalty tor aſſaulting of a Servant of a Knight or Burgeſs in 
Parliament, vide the Statute 3 H. 4.c 6. For puniſhing thoſe who aſſault any coming to Parlia- 
ment, or to the King's Council, 11 H. 6. c. 11, - Concerning an Aſſault on a Privy Counſellor-in 
the Execution of hit Office, 9 Ann. c 11. For which vide Tit, Felony, For beating or challenging 
to fight for Money won at Play. 9 Ann. c. 14. and Tit. Gaming, For the Offence of aſſaulting in a 
Church or Church- Yard, ſees & 6. E. 6. C 4. And that Churchwardens who whip Boys for play- 

ing in the Church, or put off the Hats of thoſe that fit there with them on, or who gently lay their 

Hands on an excommunicated Perſon to turn him out, are not within the Statute. Sand. 13, 1 4. Sid. 
301. For ſtriking within the King's Palace, fee Hawk. P. C. 57, Fla trifling Caſes, and per- 
haps in molt, the Attorney-General will grant a Nee Preſegui, unleſs the Party will diſcontinue his 
Action, if brought, or if not, undertake not to bring an Action: If Inditments, tried, and Defen- 
fant found guilty, the Court will in general, ſet but a (mall Fine, unleſs the Party undertakes, not 
to bring an Action. a 


* ASSIGNMENT. xy 

N Afignment is the Transferring and ſetting over to another ſome 

Right, Title or Intereſt in Things, in which a third Perſon, not 

a Party to the Aſſignment, has a Concern and Intereſt. How far 
the Privity of Contract is deſtroyed by the Aſſignment, and what Remedies + 
the Parties may have againſt each other, is ſet down under the Head of 


Covenants ; and therefore I ſhall here only conſider, | 


* 


; c @ What 


— 


4 


ASS IO NME NT.. 


| () That Things are aſſignable. 


Co. Lit. 214. A - Poſſibility, Right of Entry, or Thing in Action “, or Cauſe of Suit, 
Rol. Abr. A or Title for a Condition broken, cannot be granted or aſſigned over 
376. 6. pl by Law; for if this were permitted it would promote Maintenance, and 
7. — pl. 1. Prove prejudicial to ſuch as, being able to contend with thoſe with whom 
the original Contract was, might find themſelves depreſſed by a powerful 
® Bills of Adverſary. | h | 5 | A OWE x 

Exchange 
are aſſignable by the Law of Merchants, and Notes, by Stat. 3 and 4 Ann. c. 9. 


„ 


it in the | 
Name of the Obligee, as his Attorney; but there ſhould be an expreſs Authority, inſerted in the 
Aſſigament. 8 ö | oe | 4 
2 Vern.s9s. Alſo in Equity a Bond is aſſignable for a valuable (5) Conſideration paid, 
(5) There and the Aſſignee alone becomes intitled to the Money, fo that if the Obli- 
uſt be a 8 * 
Conſiders. gor after (c) Notice of the Aſſignment pays the Money to the Obligee, he 
tion paid. Will be compelled to pay it over again. 
ZChan. Rep. 2 | | 
= 2 (00 2 Vern. 40. But Payment to the Obligee without Notice of the Aſſignment, is good. 
Chan, Ca. 232. See Ld. Raym- 683. | LK 


2 2Vern. 428, An Aſſignee muſt take it ſubject to the ſame Equity that it was in the 
. 692. S. P. Hands of the Obligee; as if on a Marriage - Treaty the intended Huſband 
764. S. P. enters into a Marriage-Brokage Bond, which is afterwards aſſigned to Cre- 
ditors, yet it ſtill remains liable to the ſame Equity, and is not to be carti- 
| ed into Execution againſt the Obligor. | | | 
3 Lev. 312. If the Adminiſtrator of a Conuzee of a Statute extends the Lands, and a 
Stephensand 7 ;2-2e is returned, and before Entry or Recovery of the Poſſeſſion the 
ps g. Adminiſtrator aſſigns his Intereſt, the Aſſignment is void, for by the Libe- 
Show. * rate he has accepted the Poſſeſſion, and is eſtopped to ſay the contrary, 
2 Salk. 563. and then by ſuffering the Owner of the Lands to continue in Poſſeſſion, 
8. C. pl. 1. this turns his Poſſeſſion into a Right, which is not aſſignable before the 
Poſſeſſion be I; by Ejectment or Rowdy, or ſome lawful Means. 
6 b . If there be a Deviſe of a Term to A. for Lite, Remainder to B. B. can- 
Por chis %% not in the Life-time of A. aſſign his Intereſt, becauſe he has but a bare 
Sid. 188. Poſſibility, for A. may outlive the Number of Years. 


Chan, Ca. f. 
2 Vern, 563. and vide Duke of Norfell's Caſe, 3 Chan. Ca, fo, 1. 


*Page 158 »A Perſonal Truſt which one Man repoſes in another, cannot be (d) 
| 1 R aſſigned over, however able ſuch Aſſignee may be to execute it. 
} Troftee $5 
cannot aſſign his Truſt. 4 Inft. 85, vide Head of Truſt; nor a Guardian. Vaugh. 180. Whether 
2 Pawnbroker, by reaſon of the ſpecial Property be. has in the Pledge, can afliga it, 2, & vide 
1 Bulſt. 31. Owen 124, * | > 


As the Owner cannot recover the Poſſeſßon of the Goods, without tendering Principal and legal 
Intereſt, why cannot the Pawnbroker aſſign bis Intereſt ? 


| Fide the Several Things are aſſignable by Acts of 8 which ſeem not 


| | ſeveral aſſignable in their own Nature; as Promiffory Notes, by 3 & 4 Ann. cap. 9. 
= Heads. AN | Bail- 


a 4 


A 8 8 1 G N. MEN F. we 75 1 3 
hmai-Bonds by the Sheriff, by 4 Aan. rap. 16. ſec. 20. 4 Judge's Certifcate 
ihr taking and proſecuting a Felon to Conviction, by 10 1, z. 
cap. 23. Jeck. 2. a Bankrupts Effects by the ſeveral Statutes of Bak 
ruptcy. 9 4 | | A 0 


S F $53. 


N (a) Aſſiſe is a Remedy which the Law hath appointed for the Re- (a) For the 
A ſtitution of a Freehold, of which the Party has been diſſeiſed, and Verirstion 


appears to have been in Natute of a Commiſſion to put the Diſſei- aden gr. | 
ſe in Poſſeſſion by I rial at one Aſſiſes. * ” "Wee. 


Co. Lit. 163. 
b. 154. l 159. b. It ſeems ta have been of Norman Extraction, vide Cuſtomier 16. and to have bees 
introduced in the Reign of H. 2, to be a more ealy and expeditious Method of recovering the Free- 
hold than was obſerved in the Writ of Entry; hence the Writ of Entry was afterwards called a Writ 
of Entry in the Nature of an Aſſiſe. Jide Fleta 214, 216, Clanvil ſays it was Regale guaddam Be- 
nefecium clementia Principis de concilis Procerum Populis indulium, Glanvil, c. 9. fol. 17. 


Aſſiſes are now ſeldom made uſe of except for the Recovery of Offices, 
being ſupplied by other Actions leſs perplexed, and which yield a more ex- 
2 Remedy ; but as they are ſtill in Force, it may be proper to con- 

er the Nature of them a little, under the following Heads: 3 


(A) Df the Nature of an Adliſe, and the Fozm 
of the Pꝛoceedings on it. 159. 
(B) In what Caſes an Action lies. 160. 
0 r Seiſin is lufficient to maintain an Aſ- 5 
E. . 5 5 8 | 2 | 
(D) pom the Demandant muſt ſet fozth his Ti- | 
E. 102. . Os * 


2 — 
— 


* (4) Df the Nature of an Afliſe, and the Fozin ot · g 
the Pꝛoteedings on it. Gs 


A SSISES (b) are twofold. Firſt, An Aſſiſe of a Man's own Poſſeſ- F. N. B. 155. 
fon, and that was called an Aſſiſe of Novel Diſſeiſin, which was a Flets, lid, 4. 
Commiſſion to the Sheriff to reſerve the Tenements with the Chattels (3 For Af. 
found in them, and put them in Peace till a Jury had tried the Cauſe, gi, in conf. 
who were by ſuch Writ authorized to. be returned at the Aſſiſes by the gie Comita- 
Sheriff; and by the original Practice in this Aſſiſe, the Sheriff uſed to take tan vide Co, 
the Tenements, together with the Chattels found in them, into his own eise 
Poſſeſſion, till the Right was tried; but becauſe this proved inconvenient, ) R LD 


for that the Sheriff could not keep ſuch Poſſeſſion, and turn it to — beſt Kelw. 98. 
| | . Van» 


| AK 3 $$ 18-78, | 

Booth 211. Advantage, eſpecially where ſuch an Aſſiſe was long in Dependance, there. 
(A methodi-fgre the Practice altered, and the Tenant was continued in Poſſeſſion until 
— Judgment; and by ſuch Writ the Jury were impowered to inquire of Da- 
on the Sub- mages, becauſe the Sheriff was to reſeize the Chattels as well as the Frank- 
Jject of real tenement; and therefore ſuch Damages being aſſeſſed by the Jury were 
Actions.) awarded to the Tenant that recovered, as well as the Frank-tenement, 
. N. B. 193 The ſecond Sort of Aſſiſe is an Aſſiſe of Mor:danceftor, which was, where 
2 loſt. 308, the Father, Mother, Brother, Siſter, Uncle, Aunt, wy ty or Niece died 
Booth 206. ſeiſed of the Lands, and a Stranger abated ; then the Heir had ſuch Writ, 
and to ſuch Writ was required an immediate Deſcent, as from Father to 
Son, or from Brother to Siſter originally ; and it ſeems by the Statute of 

Glouceſter, cap. 6. it extended to — and Aunts, Nephews and Nieces, 

becauſe Abatements had frequently happened upon the Death of ſuch Re- 

lations; but the more remote Relations were left to purſue their Writ of 
| Entry as at Common Law. | : 3 3 
0 The firſt Proceſs in this Action is an original Writ iſſuing out of Chan- 
Form of thecery, directed to the Sheriff, commanding him to return ay, (who are 
Writ, vide called the Recognitors of the Aſſiſe). 


leg. 197. | | | 
Pie, -— 415. F. N. B. 178. Booth 210, 267. The Demandant is to find Surety to proſecute, 
and this he may do before the Sheriff, or in Court, if the Sheriff returns that he hath not found 


Pledges. Booth 267. 


F.N.B.117. Aſſiſes are to be taken in the King's Bench or Common Pleas for the 
Booth 265. County in which they fit, and for all others are to be arraigned in their 


G 22 proper Counties, but are to be adjourned for Diffigulty into the Common 


g. 12. Al. Pleas, as the Court which has JuriſdiQtion in all Civil Actions. 

ſiſes are ap- 

pointed to be taken in propria Cami tatu; thereupon an Adjournment in Banco prepter difficultatem, 
Sc. is given; but it was held no Adjournment could be made by Virtue of this Act, unſeſs the Ju- 
rors gave a Verdict; whereupoa by Weſtm. 2. c. 3. an Adjournment is given in Cafe of a foreiga 
Voucher in an Afſhile of Mordantceftor, within the Equity of which are all foreign Pleas, Demurrer:, 
znd other Pleas and Proceedings, either before or after Verdict in an Aſſiſe. 2 lalt. 26, 423. 
Vide Rol. Abr. 131. | 


An Aſſiſe is (c) Feſtinum remedium, and to be (4) arraigned on the 

page 160 Day the Writ is returnable, on which Day the Demandant is to (e) count, 
* and the (f) Tenant is to appear and plead (g) inſtantly, unleſs the Court 

Pty le Reg. thinks proper to a low him an Imparlance, which it is ſaid cannot be with- 

(c)It is call-Out ſhewing good Cauſe, | 

ed Feſtinum 

remedium. 1. Becauſe the Tenant ſhall not be aſſoined, 2. Shall not ciſt 4 Protection. 3. Shall 

not pray in Aid of the King. 4. Shall not vouch any Stranger, except he be preſent, and will enter 

- preſently into Warranty; ſo of Receit. 5. The Parol ſhall not demur for the Nonage of the Pſain- 

tiff or Defendant. 8 Co. go. Booth 262, For the Manner of atraigning an Aſſiſe, vide 3 Mod. 


273. Keb. 3. Comb. 173. (4) But where neither the Recognitors nor Plaintiff appeared on the 
firſt Day, the Court adjourned the Aſſiſe to the next. Salk. 82. pl. 1. (e) Otherwiſe he will be 


nonſuit. Salk. 82. pl. i. (f) If there be ſeveral Defendants, and any one of them do not appear 


the firſt Day, the Aſſiſe ſhall be taken by Default againit them. Salk. 83. (g) That the Defen- 
gant may pray Oyer of the Writ and Count, vide 2 Bulſt. 160. and ſhall have an Impatlance Go 4 
ſhort Day. Style's Reg. 88. But it mult be on ſhewing good Caule. Salk, 83. pl. 2. 


71 When the Plaintiff eounts, the Defendant may plead in (6) Abate- 
ny luch ment. and (i) over in Bar, or may take the General Iſſue Nut Tort nul 


* 1 
* 


lea is not e ˙&N. hes 
peremptory, 
tho found againſt him, vide Finch of Law 385. Dyer 310. Jones 413. Cro. Car. $20, (i) Muſt 
plead over in Bar at the ſame Time that he pleads in Abatement. Salk. 83. pl. 2. 


Booth 313, If the Tenant pleads a Plea, which ſhews that the Aſſiſe ſhould not be 
314 taken, and ſuch Plea is triable by a Jury, the Recognitors of the Aſſiſe may 
N ery 


A 8 8 IS E. Fo 


try it, and then the Aſſiſe is ſaid tranfire in Jurata', and the Aſſiſe and 
Record adjourned into the Common Pleas. 7 9 
If a flat Bar be pleaded to the Aſſiſe, and Iſſue is joined thereupon, the Booth 214. | 
Jury never inquire of the Seifin or Diſſeifin, but of the Matter pleaded in 
Bar, and of Damages if the Plea be found a ainſt the Defendant. ; 
But if the Defendant pleads a colourable Plea, then they are to in- 


quire of the Seifin and Diſſeiſin, which is called the taking the Aſſiſe at /ide Booth 


214, 215. 
Large- | 7 : And for co- 
| | lourable 
Pleas, vide Head of Pleas and Pleadings ;, and where the Aſſiſe may or may not be taken at Large, 
10 Co, 90. Finch of Law 416. Rol. Abr. 271 to 275. : FS | 


Alſo if an Infant pleads a flat Bar, and the Bar is. found againſt him, Rol. Abr. 
et the Aſſiſe ſhall be taken at Large, becauſe the Law not allowing the *75- | 
Parol to demur in this Action, which was feffinum remedium, the Seiſin 
and Diſſeiſin was inquired of, that the Infant's whole Title might appear 
before the Court, | 3 
By Weſtm. 2. cap. 25. a Certificate of Aſſiſe is given, which is a Writ Lide Booth 
for the Party grieved, by a Verdict or Judgment given againſt him in an &, wr © 
Aſſiſe, when he had ſomething to plead, as a Record or Releaſe, which? laſt. 26. 
could not have been pleaded by his Baily ; or when the Aſſiſe was taken 
againſt himſelf by Default, to have the Deed tried, and the Record brought 
in before the Juſtices, and the former Jury ſummoned to appear before 
them at a certain Day and Place, for a further Examination and Twal of 


the Matter. bh 


” * 


(B) In what Caſes an Aſſiſe lies. 4 


N Aſſiſe lies for any Thing a Precipe quod reddat may be brought? _ w_ 
for at Comiaon Law, therefore it lies for an (a) Office. (a) Aale 


of lies for the 
Office of Regiſter of the Admiralty ; for though their Proceedings are according to the Civil Law, yet 
the Right of their Offices is determinable at the Common Law. 8 Co. 47. 2 Inſt. 412.S. P. Of 
the Maſterſh'p of an Hoſpital being a lay Fee. 11 Co. gg. b. Of the Office of Filazer. Dyer 114. b. 
And if a Man be diſſeiſſed of Parcel of the Profits of an Office, he may have an Aſſize of that Parcel 
only. 8 Co. 49? b. 2 laſt. 412. S. P. But for an Office of Charge and no Profit, an Aſſiſe does 
not lie. 8 Co. 47. b. 49. b. 2 laſt. 412. S. P. (See however pt D. 162.) An Aſſiſe lies for aa 
Office for Life as well as in Fee, Co. Lit. 47. 4. 


* It lies for one ſeiſed of Lands, Tenements, (5) Rents in Fee-ſimple, Page 161 
Tail, or for Life, and for Tenant by (c) Elegit, Statute- Merchant, Staple, 
or Tenant by Recognizance in Nature of a Statute-Staple, Y Does not 
lie of an An- 
nuity. 1 H. 3. 2. Boo h 263. 8 Co. 50. (c) By the Statute of 13 E. 1. e. 18. which fee en- 
plained. 2 laſt, 327, 395. 


It lies of Tithes, Penſions, and other Eccleſiaſtical Duties in Temporal „ F 
Hands; but of a Rent iſſuing out of Tithes barely, no Aſſiſe lies. | 2 
| H. 8. c. 7. 
Vaugh. 204. Vide Da 578, = 


Ed ton. A ͤ A ² me ans con. Da ROE 


There were at firſt but two Forms of Writs of Aſſiſe of Nowel Diſſeiſin, 
0 4 . 2 Int. 411. 
either an Aſſiſe (4) de Libero Tenemento, or (e) de communia Paſturæ. 4 7 So at 

| | | this Day for 
2 Profit apprender the Writ muſt be general de libero Tenemente, and the Plaint ſpecial. 8 Co 47. 
Co. Lit. 159. Becaule no Special Writ is given by the Statute. Dyer 83, (e) In antient Time 
5 held themſelves ſtrictly to the Forme in the Regiſter; and therefore becauſe there was no Writ 
of Common of Turbary, c. it was held no Aſſiſe lay thereof. 6 Co. 48. 4. b. 


ED 
5 tins DM 


& 8 $ 3-8. 


2 Inſt, 411: The Aſſiſe de Libero Tenemento did lie of Houſes, Lend, 3 other 
Things which lay in Render, but for Profits apprender, which conſiſted i» 

. Capiendo, Colligendo, Habendo, Recipiends & Exercendo, (a) no Aſſiſe 

n but a Quod permit tat, in which there was great Delay, and they who 

dae of had but an Eſtate for Liſe could not maintain that Writ. 

Weſtm. 2. | 

c: 25. a ſpeedy Remedy is given in theſe Caſcs de Preficurr, Cc. in certo lece Capiend*, Cc. An AL. 

ſiſe does not lie of a Way over certain Land, but a Quod permittat, for it is but au Eaſement ; but 

otherwiſe if it were appurtenant to Land. 8 Co. 46. 34 Aft, 13. For an Aſlife a ſovent Diſtreſs, 

wide Keilw, 20. 2 Inſt. 413» 414. F. N. B. 178. 


1 


(C) What Seiſin is 1 to maintain an 
| e. TY 


Vide 2 Rol. S the Writ of Aſſiſe reſtores the Party to the actual Seiſin of his Free- 

Abr. 463. hold, for ſo are the Words of the Writ, facias Tenementum illud 

feifiri, c. conſequently the Party that brings this Writ muſt found it up- 

on an actual Seiſin, which he has been diveſted of, for otherwiſe this Re- 

5 medy is not commenſutate to his Caſe. 5 

Lit. Sect. Therefore if there be Lord and Tenant by Rent-Service, and the Lord 

— 31 g. grants the Services to another, and the Tenant attorns by a Penny, this be; 

4 Co. 9. ing given by Way of Attornment, is not ſufficient Seiſin to ground an Aſſiſe 
10 Co. 127. on; ſecus if the Penny had been given by Way oi Seiſin of the Rent. 

If the Leſſor dies, and after the Leſſee for +) Years is ouſted, the Heir 

Vide Rol. of the Leſſor ſhall have an Aſſiſe of Nove Diſſeiſin, and not of Mortdanceſtor, 


_ 7% for the Leſſee's continuing in Poſſeſſion after the Death of the Leſſor, was 
Kelw.-110. in Right of the Heir. | 5 
(6) If Te- | 


nant at Will be ouſted, the Leſſor may have an Aſſiſe. 21 E. 3. 34. 


Kelw. 109. If a Man leaſes for Years, the Remainder over in Fee, and after the Te- 

nant for Years is ouſted of his Term, he in the Remainder may have an 
| Aſhſe, becauſe the Freehold was in him at the Lime of the Dif.ifn. 

Rol. Abr. he taking of 3d. of A. for a Capias againſt B. is a ſufficient Seifin of 

270. the Office of Filazer de Banco. 

* Paget62 If one be committed by the Houſe of Commons to A. who before and 

2 Lev. 108, long after was in Poſſeſſion of the Office of Serjeant at Arms to the Houſe, 

Cragg and and the Priſoner compounds with B. for the Fces, and gives him twenty 

Norfolk. Shillings, this is a good Seiſin of the Office by B for he cannot be diſſeiſed 
thereof but at his Election; adjudged, and held likewiſe, that proving that 
B. being in the Lobby of the Houſe of Commons, took hold of the Door 
of the Houſe, and laid his Hands upon the Mace, then being in the Hands 

of A. to take it, but hindred by A, was good Evidence both of a Seiſin and 

Diſſeiſin. | cok 

Lev. 18. The Serjeant of the Mace to the Honſe of Commons in an Action upos 

1 the Caſe for a Diſturbance, recovered Damages; and whether this was a 

(c) If a Ter ſufficient Seifin, the Damages being recovered in (c) Satisfaction of the Fees, 

nant refuſes and be then being out of Poſſeſſion of his Office, was doubted ; ſome of the 

to do Suit of & 

Court, and the Lord recovers Damages againſt him, this is a ſufficient Seiſin of the Suit, becauſe the 

Damages are given as an Equivalent, ard in Satisfaction for the Suit. 4 Co. 9. b. So if a Return 

irrepleviſable be awarded, that is a gocd Seiſin of the Rent for which the Diſtreſe was taken; becanſe 


ſuch Return is an abſolute Condemnation of the Pledges; and being given as an Equivalent for the 
Rent, ſhall be looked upon a: the Rent itſelf. 4 Co. 9. b. 2 Rol. Abr. 464. 


| Judges 


F 


„ F-6- 


udges inclining one Way, and ſome the other; and it was intended to 
have been found Specially ; but the Plaintiff being unwilling to ſtand to it, / 
was nonſuit. : 


—— 


O) How the Demandant mult ſet forth his 
Title. 


T is a common Learning, that in an Aſſiſe the (5) Plaint (c) need not 
] be ſo certain as in other Writs, becauſe the Judgment is to (4) recover Dyer 84. 


per viſum recognitorum ; and if the Plaint be but fo (e) certain that the Re- Of Rev be. 
cognitors may put the Demandant in Poſſeſſion, it is ſufficient, Afviſe is as 
Count in 


ether real Actions, and mult ſet forth Seiſin and Diſſeifin within 30 Years, purſuant to the Statute 
42 H. 8. c. 2. Booth 212. (c) Stile 30. Like Point per &a. Ch. Juſt, (4) So though by 
Default, and the Damages releaſed; for by Intendment they had dhe View before the Aſſiſes. 2 
Bulſt. 159. Godb. 247. Cro. Jac. 334. (e) But a Plaint de uno Tenemen!'s is not good. Stile 97 
le is uncertain, being a Genus.) But in an Aſſiſe the Plaint may be de anne redditu unius robe wel 
20 t. Dyer 84. 2 


In an Aſſiſe of Rent in D. the Tenant cannot plead that in the ſaid | 
County there are two D.'s, without any Addition to diſtinguiſh them, E an 
becauſe the Plaintiff ſhall recover per wiſum Furatorum. | —— of 

England. 
 (f) Soiftwo D. u, and none without Addition, per Dyer ” b, 
| 7 


In an Aſſiſe for an Office newly erected and conſtituted, the Demandant 8 Co. 49. 
in his Plea muſt ſhew what Fee or Profit is granted for the Exerciſe thereof, Webb's 
for this Office cannot have a Fee or Profit appurtenant to it, as an ancient“ 
Office may; and for an Office without Fee or Profit no Aſſiſe lies. 

Hut in an Atliſe for an antient Office, the Demandant in his Plaint needs Co. 49. 
not ſhew what Fee or Profit is belonging to it; for it ſhall be intended 
there is ſome Fee or Proht. | 

In an Aſlliſe tor a Rent-charge or Seck, the Demandant (g) muſt make a 
Title in his Plaint, otherwiſe in an Aſſiſe of Land, for there Poſſeſſion en 44 
without any other Title is (5) ſufficient. ö. S. Þ 

| s / | | 6Co.c6.S.P. 
(5) Where in a Writ of Entry in Nature of an Aſſiſe, the Demandant counted of a Gift in Tail to 


himſelf, and of his Seifin and Diſſeiſin; but was compelled to declare upon a Seiſin and Diſſeiſin 
only, becauſe that was the ancient Form. Jide 2 Ander. 100. 


POSSE WH on A 4 


Land 
— 


* 


* r 


— 


In an Aſſiſe for a Portion of Tithes, the Demandant in his Plaint muſt *Page 163 : 
make a Title, for the Seiſig only is not ſufficient, no more than in the Caſe | 
of a Rent, or other Profit in the Soil or Fee of another, which commences 
againſt common Right; for in all theſe Caſes of Neceſſity the Commence- Dyer 53 
ment thereof muſt be alledged by him who will make Title thereto, whe-Judged. 
ther he be Privy or a Stranger ; for it is againſt Reaſon to charge the Inhe- 
ritance or. Frechold of another, without ſhewing ſome ſubſtantial Founda- 
tion thereof. 

In Aſſiſe for an Office, the Demandant in his Plaint muſt ſet forth a Title. Mod. 373. 

Savier and 

Lenthal ; by which Book it appears, that the Demandant not being ready to ſet forth a Title, the 
Aſſiſe was adjourned till the next Day, when he appeared and ſet forth a Title, and Proceſs was 
prayed againſt the Defendants ; but by Salk. 82. S. C. the Demandant was nonſuſted the ſecond Day 
tor not counting; and the Court told him he might bring a new Afiie. Comb. 173. S. C. and the 
Plaintiff aonſuited. Vid Dyer 114. pl. 63. 149. Pl. 81. 152. pl.g. 8 Co. 45. b. See 10. Mod. 125. 


ASSUMP SIT. 


eM s T F. 


Breach or Nonperformance of a Contract legally entered into; it is 

founded on a Contra&t either expreſs, or implied by Law, ard 
== the Party Damages in Proportion to the Loſs he has ſuſtained by the 
( iolation of the Conttact. 

But here it muſt be obſerved, that the Law diſtinguiſhes between a Ge- 
neral Indebitatus Aſſumpſit and a Special Aſſump/it ; for though they come 
under the Denomination of Actions on the Caſe, and the Party is to be te- 
compenſed in Damages alike in both, yet the fiſt ſeems to be of a ſuperior 
Nature, and will lie in no Caſe but where (a) Debt will lie ; but for a par- 


3 —na ir ticular Undertaking, or collateral Promiſe to diſcharge the Debt or Duty 


will not lie Of another, a Special Aſ/umpfit muſt be brought. 
upon a Wa- 


ger, nor againſt the Acceptor of a Bill of Exchange, for his Acceptance is but a collateral Engage- 
ment; but it lies againſt the Drawer himſelt ; for he was really a Debtor by the Receipt of the Mo- 
ney. Salk. 23. pl. 3. 6 Mod. 128, 2 Ld. Raym. 1034. 3 Salk. 14, 195. Holt 329. 12 Mod. 81. 
5 Mod. 14. 2 Show. 82. Carth. 336. It will not lie againſt a Father, at whoſe Requeſt the Plain» 
tiff lent Money to the S n. Carth. 446. Salk. 23. pl. 5. S. C. but if it had been an Indebitatus tor 
ſo much Money paid by the Plaintiff at the Requeſt of the Deſendant, unto his Son, it might have 
been good; for then it would have been the Father's Debt: Per Helt Ch. Juſt, Carth 446. If two 
come to a Shop, and one buys, and the other, to gain him Credit, promiſes the Seller, It he does not 
pay you, will; this is a collateral Undertaking ; but if he ſays, Let him have the Goods, 1 will 
be your Pay-maſter ; or, 1 will ſee you paid, this, is an Undertaking for himielf, and he ſhall be in- 
tended to be the very Buyer. Salk. 72. pl. 14. 2 Ld. Raymond 1085, Barnard. K. B. 13. Fitzeib, 
302. pl. 7. Hide Title Agreements, where ſeveral ContraQts and Promiſes are made void by the Sta- 
tute of Frauds and Perjuries. 29 Car. 2. cap. 3. “ | 


4 Co. 91. \ N Afumpfit is an Action the Law gives a Party injured, by the 


* And ſee in the Explanation of this Stat. 2 Ld. Raym. 1585. See alſo Com. Dig. 1 V. 157, 8, 
and 6 V. 13. F. 3. 


Under this Head we will conſider, 


(4) Jn ont Caſes an Aſſumpſit is the pꝛoper 
| 10N, 1 4 | | 
(B) What TWozds create ſufficient Certainty in 
a Pꝛomiſe. 168. 
page 164 (C) That is a ſufficient Tonſideration to 
— 4 _  _ create an Aﬀumplit, 170. 
D) Where the Conſideration ſhall be ſaid to be 
executed, oz continuing. 17 3: 
E) Where the Pꝛomiſe ſhall be void, the Con- 
ſideration being —_ Law. 174. 
(F) Where the Contideration and Piomile ſhall 


be ſaid to be ſufficiently ſet fozth and averred. 


\ ta "2 
(G) That may be pleaded as a good Diſcharge 
and Perfozmance, of the Pꝛomiſe. £4 \7 
8 | n 


HEE EEE LC. Ro. 


(a) Jn what Caſes an Aſumpſit is the proper 


F 4.and B. having Dealings with each other, make J their Accounts, mY * 2 


and B. is found in Arrear, and promiſes to pay the Ballance, an A, Y 
ſumpfit lies againſt him, and A. need no: bring a Writ of Account. ew 
; ; £ Rol. Abr. 7. 


S. P. Rol. Rep. 396. Bult. 208. Moor 854. 


So if A. gives (a) Money, or delivers Goods to B. to merchandize there- 

; / : f : . Salk. 9. pl. 1. 
with, and B. promiſes to render an Account, Mumpſit lies on this expreſs {a)Where it 

Promiſe, as well as Account. was object- 
ed, that 2 
sum of Money given to merchandize with, conld not be demanded of the Party as a Duty till he had 
neglected or refuſed to apply it according to the Truſt, held, that it was aided aſter Verdict. Sall. 
g. pl. 2. If a Man receives a Sum of Money to lay out to a particular Ule, and lays out Part of it 
zccordingly, an Action of Account only lies; but if no Part of it is laid out, an Afſumpfit lies. 2 Show. 
391. pl. 394. Ruled on Evidence by Juſtice Zones, in the Abſence of the Chief Juſtice®, Fide Head 


of Account, 


* Sed L Why not Aſump/it F and vide paſt 166. 


- 


So if a Tenant, being in Arrear for Rent, ſettles au Account of the Ar-y 1 Abe 9. 


rears with his Landlord, and promiſes tu pay him the Sum in which he is Bro. Ac. 


found in Arrear, an Aſumpſit lies on this Promite. count 81. 

| N Raym. 211, 
2 Keb. 813. de Style 131, 283. Cro, Jac. 602. A Diverſity where the Account was for Rent 
atone, and where for that inter alia, and vide Allen 73. Style 473. 4 Lev. 110. Vent. 268. 
Where it is laid, that the Account alters the Nature of the Debt.“ | 


Nu. If in all Caſes where an Account is ſettled and the Balance ſtruck, ſuppoſing the Demand 
does not ariſe by Deed, will not the Law imply a Promiſe, whereon an Action of Aſſumpfit may be 
maintained within an expreſs Promiſe ? And will not Aſumpfit lie, in every Cale, on an Account 
ſtated, where there is au Expreſs Promiſe to pay, if the Plaintiff preters that Mode of Action? 


But if the Obligor in a Bond, without any new Conſideration, as For Rol. Abr. 8: 
beatance, c. promiſes to pay the Monev, an Aſumpfit will not lie, det denn 34. 


the Obligee muſt ſtill purſue his Remedy by Action of Debt x, * — 
So if a Man leafes for Years, reſerving Rent, an Aſumpſit will not lie, ee 
becauſe it fayours of the Realty. Rol. Abr. 7. 
\ So though 


the Leaſe be dezermined. Rol. Abr. 7. Q, If there be an expreſs Promiſe to pay the Rent? and 
vide Cro. Eliz. 669. Style 463. Sid. 279. 2 Keb. 8. Cro. Car. 343. Lev. 179. and 3 Lev. 180. 
where it is relolved, that on an expreſs Promiſe A mit will lie, but not on a Promiſe in Law. Vide 
Ro). Abr. 8. where it is held clearly, that an Aumpſit will lie on a Promile to pay a Sum in Groſs. 


I Is not Forbearance a good Conſideration, whereon to maintain Aſumpſit? Though Debt oa the 
Bond is preicrable. rhe | 


If <4. is poſſeſſed of a Term for Years in certain Lands, under a cer- Leon. 43. 
tain Rent, the Inheritance whereof is in the Wife of B. and C. in Con- 

hideration that B. will procure A. to aſſign this Leaſe to him, aſſumes 

and promiſes that he will pay the Rent to B. during the Remainder of 

the ſaid Term; if B accordingly does procure A. to aſſign, and the 

Rent is afterwards Arrear, B. upon this Promiſe may have an Action p 6 
* againſt C. in his own Right, notwithſtanding the Rent grew due in the C482 195 
Right of his Wife . a tl, — on 


taking, and the procuring the Afigament, 2 new Conſideration. 


If 


A Pa — 


—— 


—— _ _— - 
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Ds. 
Cro. Jac. If in an Action on the Caſe the Plaintiff declares quod locaſſet to the 
598. Deſendant a certain Warehouſe, the Defendant promiſed to pay 8 s. for 
every Week he occupied the fame, and avers that he occupied the ſame 
for 2y Weeks, and had not paid, Oc. the Action lies, for this is nota 
+Where the Rent, but a mere Promiſe in Conſideration of the Occupation f. 


Demiſe is 2 1 
not by Deed, the Rent may be recovered in an Action on the Caſe. 11 Geo. 2. c. 19. f. 14. 


1. 2 If a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad- 
huttle- mittance, and dies, his Executor upon the Aumpſit in Law may bring an 
worth and Action for it, becauſe it depends not upon the Inheritance, but is quaſi a 
Garret. Fruit fallen; adjudged by three Judges againſt Holt Ch. Juſt. who faid, that 
3 Mod. 239. it being a Duty ariſing out of an Inheritance, Cuſtom and "Tenure, it was 


"ap not fit to be thruſt into a Declaration in an Aſumpfit I. 


5 Mod. 439, | 
440, 444- Comb. 151. Show. 36. 3 Mod. 239. 3 Lev. 261. Carth. go, S. C. 1 2s. If the 
Opinion of Het Ch. J. was not right? | 


8 


2 Lev. 174. An Indebitatus Aſumpſit lies for Money by Cuſtom due for Scavage ; 


1 adjudged upon a ſpecial Verdict, by which it was found, that the dum 


Gory. demanded was due by Cuſtom, but that there was no expteſs Promiſe to 
Carth. 92. Pay It, g 
S8. C. cited as | 


good Law, though the Duty might be ſaid to be the Inheritance of the Lord Mayor: But per Holt, i: 
ariſes out of Things in the Perſonalty, Vest. 398. S. C. adjudged; though objected, the Cuſtoms ef 
the City are confirmed by Parliament, and fo this is a Duty by Record. An Aſſignee of Commiſſion- 
ers of Bankrupts may bring an Aſſumpfir, and yet the Debt is afligned by virtue of an AQ of Parlia- 
ment. Vent. 298. Per Cur*. 3 Keb. 677.“ 


* The Aſſignee ſtands in the Place of the Bankrupt, 
2Leon. 179. 


esd, 255. If a Man by Grant of the King hath Fines pro licentia concordandi, and 
S. C. cited. one will not pay a Fine, he may have an [ndebitatus Aſumpjit for it, 

Hard. 48s, Neither Debt nor a general Indebitatus ¶ſumpſit will lie agaĩnſt the Ac- 
486. And ceptor of a Bill of Exchange, for his engaging is but a collateral Promiſe, 


+ per Hale, if on which a ſpecial Action on the-Caſe lies, founded on the Cuſtom of Mer- 


Debt lay an * 
15 3 chants, but Debt on a general Indebitatus may be brought againſt the 


would lie. Drawer, as for Money received for the Uſe of the Party. 
Salk. 23. pl. | 1 4 


3. S. P. Mod. 285. Ld. Raym. 176. 2 Ld. Raym. 753, 7<9. Lev. 298. 2 Keb. 696, 713, 
758, 822. S. C. Salk. 125, S. P agreed. 2 Lutw. 1594. S. P. agreed. 


Vent. 153. Alſo if A. delivers Money to B. to pay over to C. and gives C. a Bill of 


Exchange drawn upon B. and B. accepts it, C. may have an Indebitatus 
(g) 80 if Aſſumpfit againſt B. (a) as having received Money to his Uſe, but muſt 
* are not declare only on the Bill of Exchange accepted. | 


received. 


Rel. Abr. 32. Vide Title Merchant and Merchandize, 


3 Lev. 118. The Plaintiff declared upon an Indebitatus Aſſumpfit for 201. quas ei Sol- 
x yr viſſe debuiſſet pro denar' per ipſum ad (b) jocum worat” Chartas Piaas de De- 
(3) 38 fendente per Querent lucrat' & acquifit' ; and whether ſuch a general Inde- 


an Indebita-bitatus lay for Money won at Play, dubitatur, upon a Writ of Error in Cam. 


tus was FScacc. upon a Judgment by Default; and though a Caſe was cited wherein in 


brought for B. R. 32 Car. 2. it had been adjudged that ſuch Action lay, and the greater 


e Part of the Juſtices now inclined to be of that Opinion ; yet ſome of them ſaid, 


led Hazard, they would give no more Encouragement to ſuch Actions than needs muſt, 
2 Vent 175. - | * 2 | 

It was ad) udged it lay, and that it might as well as if pro opere and labere. Fide Salk. 23. that 2 ge- 
neral Indebitatus will not lie, though 2 ſpecia] Action on the Caſe will; and Title Gaming . 

+ N. If any Kind of Action will be for Money won at any Game prohibited by Law, eſpecially 
ſince the Statutes of 9 Ann, c. 14. and 18 Geo, 2. c. 34. which vide; or for Mone won at any 
Game in thoſe Statute: ? | þ 

1 


ASSUMPS IT: 
An Indebitatus Aſumpfit lies for 20 J. forfeited by the Ordinances and 


Conſtitutions of a Company, tor not ſerving in the Office of Steward of the 20k 
Company, according to a By-Law by them made. bea -oigtÞ 
| | 3 London and 


Pelſon, adjudged upon Demurrer. - 


elf the King grants the Office of Comptroller of the Cuſtoms to A. and #Page166 
g. durante beneplacito, and A. dies, and atterwards the King grants the + 
ſaid Office to C. and yet . under Pretence of Survivorſhip exereiſes the 3 
{aid Office, and receives the Profit thereof, C. may have an {ndebitatus* Mod. 260. 
for { h M had and received to his Uſ adjudged 
A umb ſit or ſo much Money had and received to his Ule. upo.e fag. 

ü cial Verdict 
between Artis and Stukely. 2 Jones 126, 127, 2 Lev. 245. S. P. between Howard and Wood, ; 
where the Defendant, under Pretence of Title, received the Fees belonging to the Plaintiff, as 
Steward of a Court Baron. , 


So if one receives my Rent under Pretence of Title, 1 may have an In- ,.. 

OR J. : 2 Mod. 263. 
debitatus Aſſumpfit againſt him. and there 

8 | ſaid perCur*, 
That wherever an Account lies, an Iadebitatus will lie. 


So where A, took out Adminiſtration to a Perſon ſuppoſed to have died Salk. 25. pl. 
inteſtate, and appointed J. S. his Attorney, who received Money, &c. and'+ jo. - 
paid it to the Adminiſtrator ; afterwards a Will appearing, the Letters of Gülldball, 
Adminiftration were called in, and the Executor brought an Indebitatus Af coram Tre- 
ſumpſit againit the Attorney; who objected, 1. That he acting only as At- vor Ch. Juſt. 
torney for him, who in Fact was Adminiſtrator, the Receipt ot the Money 
was not his, but the Adminiſtrator's: And 2dly, That the Action ought to 
have been a ſpecial Aſumpſit, the Money being received by ſpecial Autho- 
rity, and that expieſly to the Uſe of another. But the Court held, that the 
Authority being void, it was a Receipt of ſo much Money for the Uſe of 
the Plaintiff on an implied Conttact, for which an [ndebitatus Aſſumpfit 
well hes. | . 

If a Feine Sole marries a Mzfi, who in Truth is married to another Salk. 28. pl. 
Woman, and he makes a Leaſef her Lands and receives the Rents, ſhe 18. adjudg- 
may bring an Indebitatus Aſſumpſit againſt him for ſo much Money received © Nil. : 
to her Ute: Adjudged after Verdict, though objected, that he having no 3 | 
Right to receive, the Tenant remained ftili liable, and he had his Remedy and Wallis. 
over againſt the Huſband ; but the Court held, that he being viſibly a | 
Huſband, the 'Tenant was diſcharged, at leaſt that the Recovery in this 
Action would difcharge the 'Tenant, as it would be a Satisfaction to the 
true Leſſot. N | 

If a Sheriff levies Monty upon a Fieri Facias, the Plaintiff may (a) . 


have an {ndebitatus Afſump/it againſt him for ſo much Money received 0 % . 2 


his Uſe. 5 Ch. Juſtice. * 

| 6a) So it the 
Sheriff dies, an Action lies againſt his Executor. Salk. 12. pl. 2. Ld. Raym. 4% 4 Mod. 403. 
vide Cto. Cat. 297. i f 25 


If Hrs an Apprentice, and receives 30 J. with him, for which he isComb. 341. 
to teach him his Hande, and make him Free of the City of London, and 3 
being no Freeman himfelf,” the Boy is bound likewiſe to a Freeman; ad- _ * 
mitting that by the Cuſtom of London the laſt Binding will not make him 
Free without actual Service; yet an Indebitatus Aſumpſit will not lie, or 
has the Party any Remedy, Unleſs for the Cheat, or on a ſpecial Action on 
the Caſe for not making him a Freeman. 5 

If three are bound in an uſurious Obligation, and one of them pays Part galk. 24. pl. 
of the Money, and afterwards the-Obligee brings Deht againſt one of the 2. Ruled by 
Obligars, who avoids the Bond for Uſury, yet the Obligor who paid the Treby Ch. 

| Money Juſtice, at 


ASSUMPS IT. 5 
Guildhall, Money cannot Ca) maintain an Indebitatus Ae for it, for he is 
3 rr Particeps criminis, and having parted with his Money freely, he comes 
* ao within the Rule volenti nen fit Injuria. p 
Skin, 411. pl. | | CY 
7. S. C. 6 Mod. 16 1. S. P. Comb. 447. 8. P. ta) So where one was employed as a Solicitor, 
and had Money given him to bribe the Cuſtom-houſe Officers, which he laid out accordingly; and ag 


Aſſampfit, being brought againſt the Solicitor for this Money, it was held it lay not. Salk. 22. pl. 2. 
cited to have been adjudged, Skin. 412. S. P. 


*Page167 * Byt if 4. pays Money to B. upon a Miſtake, as thinking that there was 
ſo (6) much due on Account, &c, he may maintain an Aſump/it for it. 


Salk. 22. 


pl. 2. (6) Vide Comb. 447. Where a Pe: ſon pays Money for Fees which were not due, and where 
one ſellr Goods that were not his own Kc. 


An Action for Money had and received will Ile. 


So if a Man pays Money upon a Policy of Aſſurance, (c) ſuppoſing a 
„ + pe Loſs, when in Truth there was not any, he may bring an Indebitatus Aſe 
S.P. ſumpſit for ſo much Money received to his Uſe. | 
% And 93 8 Kg 
! annie Ks he fra 


4 Mod. 161. 80 if A. gives Money to B. to pay C. upon C.'s delivering up Writings, 
per Holt. tc. and C. will not do it, an Indebitarus will lie for A. agaiaſt B. ſor ſo 


2. much Money received to his Uſe, 


That many 
fach Actions have been maintained for Earneſts in Bargains, Cc. N 


Carth. 208. If one be named a Commiſſioner to examine Witneſſes in a Caufe de- 
Hil, = pending in Chancery or Exchequer, who officiates accordingly, he may 
— ® bring an Aſump/it for his Labour and Pains ; for though he is to be con- 
Collingſon. ſidered as an Officer of the Court, yet he is not compellable to attend 
Corb. 186. againſt his Will, nor does the Truſt repoſed in him make his taking a Re- 
8 C. ward Bribery, for the Party is to take Care to name ſuch as will ſerve, and it 
| is but reaſonable it ſhould be at the Charge of him for whom he officiates, 
_— 9” The Gentlemen Uſhers and Daily Waiters to the King brought an 
Gel Afumpſit againſt the Detendant, in which they declared, That all Gentle- 
Show. Rep, men Uſhers, Daily Waiters, &c. Time out of Mind, had uſed to have a 
78. 8. C. Fee of 5 J. of every Perſon who voluntary accepted the Honour of Knight- 
Lies forFees hood, and that the Defendant (on ſuch a Day) had voluntarily accepted 
gue toe Knighthood, and thereupon became indebted to them in 5 J and in Con- 
0 e . . . 
Blick Rod. ſideration thereof had promiſed to pay the Money, which he had not per- 
2 Stra\ 7547. formed; and upon a Demurrer to this Declaration, it was adjudged this 
See. 12Mod. Action would lie for this Duty. | 
e Where a Man comes to buy Goods, and they agree upon a Price and a 
Lide Title Day for the Payment, and the 1 * takes them away, an ¶umpſit for the 
22 and Money is the proper Action, for Trower will not lie tor the Goods, becauſe 
verſion. r 
5 the Property was changed by a lawful * — and by that Bargain the 
Buyer was to convert the Goods before the Money was due; but if a Man 
comes to buy Goods, and they agree upon a Price for preſent Money, and 
the Buyer takes the Goods away without Payment, Trover lies, becauſe 
the Property.is not altered, and therefore the Taking away the Goods 
without Payment of the Money, is an injurious Taking, for which the 
Action lies; but if a Man ſells Goods on Payment of Money on a Day to 
come,” and the Money be paid, and the Goods not delivered, Trover lies, 
. becauſe the Property is in the Buyer. 2 
Carter 233. If a Man and a Woman, being unmarried, mutually promiſe to marry 


Dickenſor gach other, and afterwards the Man marries another Woman, by which he 
and Hole- WEE > 2 | | fer- 


ASSUMP $I T. 


* renders himſelf incapable of performing his Contract, an Aſumpſir lies, in *Page 168 
which the Woman ſhall recover Damages; for though Matrimonial Cauſes 

are regularly cognizable in the Spiritual Courts, yet the Contra in the | 
preſent Caſe being Executory, and revoked by the Huſband by the ſubſe- croft. Rol. 


Abr. 22. 


quent Marriage, could not be inforced by r as a Con- S. P. Leon. 
tract in Preſenti may; hence therefore, there being no adequate Remedy 145. S. P. 
in the Spiritual Couits, and Marriage being an Advantage, and the Loſs of Siile 29. 
it a Temporal Loſs, it is fit that there ſhould be a Remedy in the Tem- F. 
poral Courts, otherwiſe there would be a Failure of Juſtice. 8 Þ 


adjudged. 6 Mod. 172. S. P. Vide Carth. 467. Salk. 24. pl. 5. Ld. Raym. 386. 12 Mod. 214. 
5 Mod. 511. Where on ſuch a Contract the Man brought an Action againſt the Woman ; and it 
was objected that it would not lie, becau'e Marriage was no Advancement to him as it was to a 
Woman; but this Diſtinction was exploded. Such Promiſes are good, though the Time of Marriage 
be not agreed on; but in ſuch Caſe it is neceſſary, to intitle the Party to his Action, to alledge t hat 
he offered to marry her, and that ſhe reſuſed. Carth. 467. * This Action muſt be founded on re- 
ciprocal Promiſes ; and therefore if the Promiſe be on one Side only, it does not bind, being only au- 
dum Patum, Salk. 24. But if a Man of full Age, and a Female of fifteen, promiſe to intermarry, 
and afterwards he marries another, an Action lies againſt him; for though ſuch Promiſe may be ſaid 
to be voidable as to the Iofart, yet it ſhall be good againſt the Perſon of full Age, who ſhall be preſum- 
ed to have acted with ſufficient Caution; otherwiſe this Privilege allowed Infants, of reſcinding and 
breaking through their Contracts, which was intended as an Advancement to them, might turn greatly 
to their Prejudice. Trin. 3 Geo. 2. adjudged between Holt and Ward, 2 Stra. 850, 937. Barnard. 
K. B. 209. Fitzgid. 175, 275. Hide Head of Infants. 


This muſt mean, where the Defendant remains Sole, at the Time of commencing the Action. 


(q) Chat TUozds create ſuflicient Certainty in 
u P2omile, 


LL Promifes and Contracts are to receive a favourable Interpretation; 
and ſuch Conſtruction is to be made, where any Obſcurity appears, 
as will beſt anſwer the Intent of the Parties; otherwiſe a Perſon, by ob- 
(cure Wording of his Contract. might find Means to evade ard elude the 
Force of it, Hence it is a general Rule, that all Promiſes ſhall be taken 
moſt ſtrong againſt the Promiſor, and are not to be rejected, if they can by 
any Means be reduced to a Certainty : Therefore, | 
If A. in Conſideration that B. will marry his Daughter, aſſumes and Poph. 148. 
promiſes to give with-her a Child's Parr, and that at the Time of kay” 5 
Death he will give to her as much as to any of his Children, except his * 
eldeſt Son; this is a good Promiſe, for though a (a) Child's Part in itſelf %) But if « 
is altogether uncertain, yet being to give as much as to any of his Children, C tizen of 


the Promiſe is certain enough, it being averred what the younger — wag pro- 
ad. » ; mies 4 


Child's Por- 


tion, this of itſelf is certain enough; for by the Cuſtom there it is known how much each Child ſhall 
| have, 2 Rol. Rep 104 per Montague Ch. Juſt. ide Rol Abr. 14. S. P. Rol. Rep 43, 193, 
266, Cro. Jac. 404, 417. 3 Bulſt. 236. Several Caſes to this Pur poſe. 


But if there be a Diſcourſe between the Father of A, and B. in RelationRol. Abr. 6. 
to a Marriage between the ſaid 4 and the Daughter of B. and B. runc& | 
tbidem affirms and publiſhes ta the Father of A. guod daret ei qui maritaret 
his ſaid Daughter with his Conſent 100/. and after A. marries the Daughter 
of B. with his Conſent ; yet this Affirmance and Publication of B. Mall 

Vor. I. N | | raiſe 


m 1384S UMPSI1T. 
k raiſe no Promiſe upon which an Action upon an Aſumpſit may be brought, 
(5) But by (5) becauſe theſe Words do not include any Promiſe. 


Noy 11. S. C. ; ; * AA ; 
adjudged, becayſe the Words in the Declaration were Aſſeruit and Publicavit, and it was not averreg 
or ſhewnto whom; and vide Rol. Rep. 275. Cro. Jac. 386. 3 Bullt. 94,95 When a Promiſe firman 
facere, Anglice, to make good a Portion, amounts to a Promile to pay. Vide 2 Rol. Abr. 738. pl. 2. 


Rol. Abr6. If a Bill of Exchange be drawn on a Merchant, and he ſets his Name 


_ ac- to it, this, by the Cuſtom of Merchants, (c) amounts to a Promiſe to 
Oo . * » - 7 

70 Where to PAY it. : 5 

warrant a Debt amounts to a Promiſe to pay it, vide 2 Rol. Abr. 718. 


Pol. Abr. If a Man promiſes another, in Conſideration that he will aſſign to him 
14, 18. Bar- certain Term, to pay him 10/. this is a good Aſumpſit, though the Time 
dard and of Aſſigament and Payment be not appointed; for the 10ʃ. ſhall be paid 
simon. in a convenient Time after the Ailignment, which alſo muſt be done in 
| convenient Time, and he ſhall not have 'Time during his Life. 

* Page 169 ® So if A. be indebted to B. for certain Things to him fold, and C. comes 
to B. and promiſes him that if A. ſhall not pay him the Money, that then 
he himſelf will pay it, an Action upon the Cate lies for B. * C. upon 


Rol. Ab. 15. A. does not pay the Money in a convenient Time “. 


27. S. C. this Promiſe, i 
* 9. If an 

Action will lie, the Conſideration being executed and the Promiſe ſeeming to be within the Statute 
of Frauds, 29 Car. 2. c. 3. Vide Com. Dig. 1 V. 157. F.3. 159. F. 6. and ſee pe 173. D. 


Rol Abr. 13. If A. is indebted to B. in 10/7. and upon this C. promiſes that in Con- 
ſideration that he will forbear A. till ſuch a Day, if A. does not pay him 
the ſaid Day, he himſelf will pay him the faid Day; this is a good Pro- 
miſe, upon which B. may have an Aion againſt C. for though A. had the 
whole Day to pay it, and fo it was impollible for C. to pay it the fame 
Day, if he did not pay it, yet the Subſtance of the Promiſe is to pay, and 
the Time limited being impoſſible, is void, and then it ought to be paid on 


Requeſt. 
Cro. Eliz. If A. is. indebted to B. in 101 by Obligation, and A. dies, and makes 
643- C. his Executor, and C. in Conſideration quad daret diem ſolutionis pro uno 


Anno, promiſes Payment if C. does not pay it; an Action on this Promiſe 
(d) The will lie againſt him, (4) for though in- proper Senſe a Day cannot be given 
Plaintiff de- upon the Bond, yet it ſhall be taken according to common Parlance, viz. 


clared troodeferring the Day of Payment. 


afſiga the | 
Shop of the Defendant, and transferre negetiationem, Cc. All. 67, Stile 111. 


Cro. Car. If A. in Conſideration that B. will marry his Daughter, aſſumes and pro- 
194. = miſes to give B. twenty French Pieces; this is a good Promiſe, for this, 
* 14. according to our uſual Speech, ſhall be intended French Crowns, which 
iudged, ate the common Coin of France, and here known. 
Sid. 20. If the Plaintiff declares, That whereas there was a Communication be- 
Pleaſe and tween the Plaintiff and Defendant, concerning the Bark of certain\ Wo od, 
Palfrey. and that thereupon it was agreed that the Defendant ſhould give“ to the 
Keb. 776. Plaintiff two Shillings per Seam for all the Bark of ſuch Wood as the Plain- 
* tiff {ſhould cut, and that thereupon the Defendant aſſumed and promiſed to 
have ready upon a certain Day Articles purporting the Agreement, and an 
(e) Hob. 69, Obligation for the Performance thereof, &c. the Declaration is not good, 
70, Like becauſe not faid in what Sum the Obligation was to be; and a certain Sum 
Point ad- cannot be intended, becauſe the Number of Seams are altogether uncer- 


| — 11. tain; but being (e) after Verdict upon the General Iſſue, it was adjudged 


S. P. ad- for the Plaintiff; but per Cur', upon Demurrer, or the ſpecial Iſſue, 7 


But 


judged. had been na ught. 


ASSUMPS-1T. 
But if there be an (6) Agreement to enter into an Obligation for Per- Sid, 270. 


formance of a Thing of certain Value, without mentioning in what Sum, fr I 
it ſhall be (c according to the Value. ( 5 —— 
; to enter into 


a Bond that B. ſhall enjoy ſuch Lands, it (hall be intended in a Sum to the Value of the Land, Sa- 
mon's Cafe, 5 Co. 78. a. Cro. Elia. 432. (c) Of double the Value. Cro. Jac. 116. adjudged. 


Hetl, 8g. like Point dubitatur.—— When or Payment of Money. Lev. 88. 


In an Aſumpſit, the Plaintiff declared that the Defendant in Conſiderati- Lev. 33. 
on, Ec. fix Months before the Return of King Charles the Second, aſſumed * 56. 
to pay 20l. to the Plaintiff, if Charles Stewart foret Rex * infra 12 
Menſes tunc prox” ſequent ; and adjudged a good Promiſe, for the Words 
ſhall be taken according to the Subject Matter, vis, that the King that was 
then out of Poſſeſſion, ſhould be in Poſſeſſion within fix Months. 


* 


) Chat is a ſufficient Conſideration to create ; page 17 
an Aſſumpſit. | | 


Onſideration is defined a Cauſe or Occaſion meritorious, that requires Hard. 32. 
a mutual Recompence in Fact or in Law. t Dyer 336. b. 


Therefore if a Min promiſes fo much Money at a Day to come to (4% 
build a Houſe or a Church, without Conſideration, this is a naked Promiſe, Pd 
| » 


and will not oblige. 213, 215, 
Kelw. so. 


Rol. Abr. 9, 10. (d) But if a Carpenter promiſes to repair my Houſe before a certain Day, and he 
does not do it, by which my Houſe fall, | ſhall have an AQtion upon the Caſe. 9 H. 6. 49. Rol. g. 
S. C.—-Soif a Carpenter undertakes to build a Houſe for me, and does it ill, an Ation on the Cale 
lies againſt him. Rol. Abr. 9. Kew. 78. S. P. So if a Perfon unde: takes to remove a Quantity of 
Brandy from Breok- Market to Mater-Lane, ard by Reaſon ef his Neglect, one of the Caſks breaks, 
an Ljſumprit lies againſt him, though it is not averred that he was a common Porter, or that he had 


any Reward, Salk, 26 pl. 1%, 2 Ld. Rayin. gog. Com. Rep. 133. 3 Salk. 11. Coggs and Bare 


nard, Vide Title Batlricnt. 


Alſo idle and infignificant Conſiderations are looked upon as none at all; 2 Bulſt. 269. 
for wherever a Perlon promiſes wichyut a Benefit ariſing to the Promiſor, 


or Loſs to the Promilee, it is looked upon as a void Promiſe, | 
If a Leſſee for Years, in Conſideration the Leſſor will fotbear to diſtrain Stile 30g. 


Corn in the Shocks, aſſumes and promiſes to pay all ſuch Rent as is Arrear, f 
= 1 * * * % * . * ard. 73. 
the Conſideration is void, (e) becauſe ſuch Corn is not diſtrainable. 185 
to have been 


adjudged. ( Y:ide Title Diſtreſs, that ſuch Corn is now diſtrainable,* 


Therefore an Adion would now lie, on ſuch a Promiſe. 


4 

If the Plaintiff declares, that in Conſideration the Defendant was indebted Stile 330. 
to bim in 20/. the Defendant did aſſume and promiſe to deliver ſeveral6Judged 
Cattle to J. §. to the Uſe of the Plaintiff, and that the Defendant had notg, 


delivered the Cattle accordingly, £c. the Confideration is void, becauſe it and Bullin. 


does not appear that the Debt was to be diſcharged thereby; and if not, 


the Plaintiff notwithſtanding might bring his Action for the Money, ſo 
| * See the 


that the Promiſe is but nudum pattum®, * 
Doctrine as 


to nudum pachum, fully entered into and well laid down and explained in the Cafe of Pillans and 


Rye, v. Van Mierip and Hephins, * 1670, Se, | 
=} N 2 — 


, 


ASSUMPS 1 r. 
raiſe no Promiſe upon which an Action upon an Aſump/it may be brought, 


(5) But by (5) becauſe theſe Words do not include any Promiſe. 


Noy 11.S.C. * 3 a 
adjudged, becayſe the Words in the Declaration were Aſſeruit and Publicavit, and it was not averred 


or ſhewnto whom; and vide Rol. Rep. 275. Cro. Jac. 386. 3 Bulſt. 94, 95 When a Promiſe firman 
facere, Anglice, to make good a Portion, amounts to a Promile to pay, Vide 2 Rol. Abr. 738. pl. 2. 


Rol. Abr. 6. If a Bill of Exchange be drawn on a Merchant, and he ſets his Name 


Cro. Jac: to it, this, by the Cuſtom of Merchants, (c) amounts to a Promiſe to 
206 * .* it : 

(c) Where to Pa) Ito E 

warrant a Debt amounts to a Promiſe to pay it, vide 2 Rol. Abr. 718. 


Pol. Abr. If a Man promiſes another, in Conſideration that he will aſſign to him 
$4 15. Bar- certain Term, to pay him 10/. this is a good Aſumpſit, though the Time 
dard and of Aſſigament and Payment be not appointed; for the 100. ſhall be paid 
simon. jn a convenient Time after the Ailignment, which alfo muſt be done in 
convenient Time, and he ſhall not have Time during his Life. 
Page 169 *® So if A. be indebted to B. for certain Things to him ſold, and C. come: 
co B. and promiſes him that if A. ſhall not pay him the Money, that then 
he himſelf will pay it, an Action upon the Gaſs lies for B. * C. upon 


Rol. Ab. 15. ime ®, 


27. S. C. this Promiſe, if A. does not pay the Money in a convenient 
Lg. If an | 

AQtion, will lie, the Conſideration being executed and the Promiſe ſeeming to be within the Statute 
of Frauds, 29 Car. 2. c. 3. Vide Com. Dig. 1 V. 157. F.3. 159. F. 6. and ſee pe 173. D. 


Rol Abr. 1g. If A. is indebted to B. in 107. and upon this C. promiſes that in Con- 
ſideration that he will forbear A. till ſuch a Day, if A. does not pay him 
the ſaid Day, he himſelf will pay him the faid Day; this is a good Pro- 
miſe, upon which B. may have an Action againſt C. for though A. had the 
whole Day to pay it, and ſo it was impoſſible for C. to pay it the ſame 
Day, if he did not pay it, yet the Subſtance of the Promiſe is to pay, and 
the Time limited being impoſſible, is void, and then it ought to be paid on 


Requeſt. | 
Cro. Eliz. If A. is indebteg to B. in 10/ by Obligation, and A. dies, and makey 
643. C. his Executor, and C. in Conſideration quad daret diem ſolutionis pro uno 


Anno, promiſes Payment if C. does not pay it; an Action on this Promiſe 
(d) The will lie againſt him, (4) for though in proper Senſe a Day cannot be given 
Plaintiff de- upon the Bond, yet it ſhall be taken according to common Parlance, viz. 


lard fe codeferring the Day of Payment. 


aſſigu the : 
Shop of the Defendant, and transferre negetiationem, Cc. All. 67, Siile 111. 


Cro. Car. If A. in Conſideration that B. will marry his Daughter, aſſumes and pio- 
194 4 miſes to give F. twenty French Pieces; this is a good Promiſe, for this, 
— or aa according to our uſual Speech, ſhall be intended French Crowns, which 
ointer ad- pay , 
judged, Are the common Coin of France, and here known. 
Sid. 270, If the Plaintiff declares, That whereas there was a Communication be- 
Pleaſe and tween the Plaintiff and Defendant, concerning the Bark of certain Wo od, 
Palfrey. and that thereupon it was agreed that the Defendant ſhould give to the 
Keb. 776. Plaintiff two Shillings per Seam for all the Bark of ſuch Wood as the Plain- 
1 tiff ſhould cut, and that thereupon the Defendant aſſumed and promiſed to 
have ready upon a certain Day Articles purporting the Agreement, and an 
(e) Hob. 69, Obligation for the Performance thereof, fc. the . ha is not good, 
70. Like becauſe not ſaid in what Sum the Obligation was to be; and a certain Sum 
et _ cannot be intended, becauſe the Number of Seams are altogether uncer- 
Bre eal. 11. tain; but being (e) after Verdict upon the General Iſſue, it was adjudged 
S. P. ad- for the Plaintiff; but per Cur', upon Demurter, or the ſpecial Iſſue, “ 


judged. had been naught. 5 
11 


AS Ss UMS I r. 
But if there be an (6) Agreement to enter into an Obligation for Per- Sid. 250. 
formance of a Thing of certain Value, without mentioning in what Sum, (% . 


it ſhall be (c) according to the Value. 3 
to enter into 


a Bond that B. ſhall enjoy ſuch Lands, it (ball be intended in a Sum to the Value of the Land. Sa- 
mon's Cafe, 5 Co. 78. a. Cro. Elis. 432. (c) Of double the Value. Cro. Jac. 116. adjudged. 


Hetl. 8g. like Point dabitatur.— When or Payment of Money. Lev. 88. 


In an Aſump/it, the Plaintiff declared that the Defendant in Conſiderati- Lev. 33. 
on, c. fix Months before the Return of King Charles the Second, aſſumed 2 56. 
to pay 20l. to the Plaintiff, if Charles Stewart foret Rex _— infra 12 
Menſes tunc prox” ſequent' ; and adjudged a good Promite, for the Words 
ſhall be taken according to the Subject Matter, vis. that the King that was 7 
then out of Poſſeſſion, ſhould be in Poſſeſſion within ſix Months. 


* 


) CClhat is a ſufficient Conſideration to create · page 17 
- an Aſſumpſit. ö 


Onſideration is defined a Cauſe or Occafion meritorious, that requires Hard. 32. 
( a mutual Recompence in Fact or in Law. t Dyer 336. b. 
Therefore if a Min promiſes fo much Money at a Day to come to (4) _ | 
build a Houſe or a Church, without Conſideration, this is a naked Promiſe, 8 vary Yong 
; » 


and will not oblige, 213, 215, 
Kelw. o. 


Rol. Abr. 9, 10. (d) But if a Carpenter promiſes to repair my Houſe before a certain Day, and he 
does not do it, by which my Houſe falle, | ſhall have an Action upon the Caſe. 9 H. 6. 49. Rol. g. 
S. Co if a Carpenter undertakes to build a Houſe for me, and does it ill, an Ation on the Cale 
lies againſt him. Rol. Abr. 9. Kelw. 78. S. P. So if a Per ſon undertakes to remove a Quantity of 
Brandy from Broeok- Market to Water-Lan?, ard ly Reaſon ef his Neglect, one of the Caſks breaks, 
an Ajſumprit lies againſt him, though it is av! averred that he was a common Porter, or that he had 
any Reward, Salk, 26 pl. 12. 2 Ld: Rayin. gog. Com. Rep. 133. 3 Salk. 11. Coggs and Bare 


nard, Vide Title Baile nt. 


Alſo idle and . e Conſiderations are looked upon as none at all; 2 Bulſt. 269. 
for wherever a Perſon promiſes wichyut a Benefit ariſing to the Promiſor, 


or Loſs to the Promiſee, it is looked upon as a void Promiſe, 
If a Leſſee for Years, in Conſideration the Leſſor will forbear to diſtrain Stile 30g. 


Corn in the Shocks, aſſumes and promiſes to pay all ſuch Rent as is Arrear, fd. 

he Conſideration is void, (e) becauſe ſuch Corn is not diſtrainabl 3 

the Conſideration is void, (e) becauſe ſuch Corn is not diſtrainable. r 
to have been 


adjudged. (e) Yide Title Diſtreſs, that ſuch Corn is now diſtrainable.“ 


Therefore an Adlion would now lie, on ſuch a Promiſe. 


If the Plaintiff declares, that in Confideration the Defendant was indebted Stile 330. 
to bim in 20/. the Defendant did alſume and promiſe to deliver ſeveralpJudged 
Cattle to J. S. to the Uſe of the Plaintiff, and that the Defendant had not geen 
delivered the Cattle accordingly, Cc. the Confideration is void, becauſe it and Butlin. 
does not appear that the Debt was to be diſcharged thereby; and if not, | 
the Plaintiff notwithſtanding might bring his Action for the Money, ſo 


that the Promiſe is but nudum patum®, * See the 


Doctrine as 
to nudum paum, fully entered into and well laid down and explained in the Cafe of Pillans and 
R'fe, v. Van Mierep and Hopkins, 3 Burr. * Se. | If 

2 | 


* 


ASSUMPS.1I T. 


Leon, 297). If A, in Conſideration that H. will deliver to him a Recogniſance to read 
Cro. El. 138. over, aſſumes and promiſes within ſix Days to re-deliver the ſame to B. ot 
bee. vat pay him 10001. this is a good Promiſe, upon which B. may have an Ac- 
8 tion ago inſt 4 for the Conſideration is ſufficient, 

592 If A. demiſes certain Lands to B. rendring Rent, and B. aſſigns to D. 
Cro. EI. 67. after which Rent becomes due, and D. in Conſideration that 4. will ſhe w 
= 8 him a Deed, by which it may appear that ſuch Rent is due, aſſumes and 
bt. promiſes to A. forthwith to pay the ſame; if A. does ſhew D. the Inden- 
Promiſe ture of Leaſe, by which it appears that ſuch Rent is due, A. ſhall have an 
there was in Action upon this Promiſe againſt D. for when any Thing, though never ſo 
1 ſmall, 1s to be done by the Plaintiff, it will be a Conſideration falkcien to 
pay a Rent- ground an Action. | 
charge. 

Cro. Car. 70. like Point adjudged. -- 


Leon. 103. If A is Lord of a Manor, and a Controverſy ariſes between A. and B. 


A \<on- 3t- concerning a certain Copyhold which B. claims to hold of the ſaid Manor, 
- «) Note . whereupon they ſubmit to the Judgment and Award of J. S. and in Con- 
A pro- fideration that A. (a) had promiſed to abide thereby, B. aſſumes and pro- 
miſes muſt miſes that if the ſaid J. S. ſhall adjudge the Copy inſufficient, that then he 


be made at the ſaid B. will forthwith deliver up to A. the Poſſeſſion thereof; this is a 
the ſame In- 


ſtant, elfe Sood Conſideration, the Promiſe being (6) reciprocal, and to avoid Va- 
they will be riances and Suits, 

auda pacta. | | ; 
Hob. 88, Cro. El, 137. 2 Jones 168. (6) 4 Leon. 3. the like Point. March 75, like Point, per cur. 
Cro. El. 543. like Point adjudged, 889. like Point per Cur'. Hob. 88, like Point adjudged. 2 Mod. 
23, like Point adjudged, Comyns 89. pl. 59. gb. pl. 67. Ld. Rzym. 235, 662, Salk. 171, pl. 3, 
Gilb. Eq. Rep 252. Ld. Raym. 620, 664. 8 Mod, 42. 10 Mod, 153, 223. 12 Mod. 214, 421, 


455, 460, Sc. 503. Will. Rep. 288. 3 Will. Rep. 65. pl. 16. Vern. 83, 223. 2 Vern. 222, 478, 
560, 721. Ch. Prec. 388, Stra. 645, 653. Salk. 140. pl. 6. | 


o Page 171 lf the Father of A. and B. lying ſick, declares his Intention to de- 
Leon. 192, viſe a Rent of 41. per Ann, to lis younger Son during his Life, and 
adjudged, thereupon A. the eldeſt Son, in Conſideration that the Father will not 


8854,“ charge his Lands therewith, aſſumes and promiſes to B. to pay the faid 


1c, Rent; whereupon the Father forbears to charge the Land, and dies, and 
dil a Land deſcends to J. diſcharged of the ſaid Rent, this is a good Con- 
ſideration. | 


Rol.Abr.1g. If B. the Daughter of A. be Heir apparent to C. and D. promiſes to 
Moor 857, A. the Mother, in Conſideration that_ſhe would (c) conſent and agree 
S.C.a0Ju0g-that the ſaid B, her Daughter ſhould marry his Son, that he would give 
ed by chree to the ſaid A. 1001. upon which 4. conſents, and the Marriage takes 
againſt one. Een - this ; : ; | . 

Brownl, 18. Effect; this is a good Conſideration, for Nature has given the Power 
S. C. adjudg- of diſpoſing to Parents, and in Nature their Children are bound to obey 
ed, Hob. them. 

10. S. C. 

adjudged by three againft one. Hut. 39. S. C. cited. (c) In Conſideration the Plaintiff would give 


his good Will and Furtherance to a Marriage, Moor 598. pl, 808. Where Marriage Brokage 
Bonds, and other,Confiderations, to procure Marriages are made void in Equity, vide Abr. Eq. 89, 
90. and Tit. Marriage. ln Conſideration the Plaintiff would procure the Conſent of her Maſter 
tor the Defendant to have a Shop in his Houſe, &c. a good Conſideration. Godb. 216.—la Conſiders- 
tion the Plaintiff would procure the Conſent of the Leſſor, that the Leſſee might aſſign his Term, &. 


Hut. 39. adjudged a good Conſideration, ln Confideration that the Mother of A. would permit her 
Son to ſerve him for ſuch a Time. Rol. Abr. 20. adjudged, | | 


Rol. Abr.21, If A. being on a Treaty with B. for the Purchaſe of certain Lands from 

44 adjudg- B. comes to B.'s Wife, and promiſes her in Confideration that ſhe would 
not hinder the Bargain, that he would give her 10/7. or a Riding-vuit ; 
this is a good Conſideration, and the Huſband and Wiſe may have an 4/- 
ſumpſit on this Promiſe. 


it 


ASSUMPS 1 T. | OY 
If B. in Conſideration that A. at the ſpecial Inſtance and Requeſt of B. Rol. Abr. 23. 
would permit B. to have and hold a Meſſuage and Land, then in the Oc- 
cupation of B. una cum proficuis & commoditatibus inde pr ovenientibus io 
his own Uſe, promiſes to pay him 135. at Michaelmas aiter, tor Rent for 
the Premiſſes, and alſo at the faid Feaſt to deliver the Poſſeſſion ol tne 
Premiſſes to 4. in as good Repair as it was at the Time of the Dennie; 
this is a good Conſideration to maintain an Action, though it does not ap 3 
pear that A. had (a) any Eſtate therein at the T ime-of the Promite, and (a) Cro. El. 
though it appears that B. was then in Poſſeſſion thereof. 856. 8. P. 
cent dut 
2 Rl, Rep. 435. like Point adjudged. Vent. 211,212. like Point adjudged, Hard. 365. S. . 4 ta- 
tur, 4 Leon. 2. like Point adjudged. Vide 2 Keb. 81, $2. Sid. 323. like Point adjudged. 2 Keb. 
i$2, adjorn. Lev. 204. adjudged, and vide 2 Lev. 33. — But upon Evidence it mult be proved 
what Eſtate the Plaintiff had, fo that it may appear that there was 2 Conſideration. 2 Rol. Rep. 438. 
Ku: after 2 Verdict for the Plaintiff, the Court will intend it was proved. Vent. 211. Lev. 175- 


But if 4 in Conſideration that B will make an Eſtate at Will to him, Rol. Abr. 23. 
{ch as Counſel ſhall deviſe, promiſes, tc, this is no good Conlideration, Poph. 183. 
for that he may preſently after the Eftate made determine it. S. C. cited. 

If A. having ſeveral young Children, lies ſick, and B. in Conſidera- 3 Leon 88. 
tion that A, after his Death will commit the Education of his Children,adjudged 
and the Ditpolition of his Goods, during their Minority, to him, aſſumes wen” 4 
and promiſes to A. to procure certain cuſtomaty Lands to be aſſured to one g nith. 
of the Childten; whereupon A. appoints B. Overſeer of his Will, and Videz“Leon. 
that his Goods thould be under the Diſpoſition of B. A. dies, and B. 129. cont. 
by Virtue thereof, takes Poſſeſſion of the ſeveral Goods of 4. if B. does 
not procure ſuch Lands to be aſſured accordingly, yet ſhall the Executor of | 
A. have no Action againſt B. for here is no Conſideration, inaſmuch as | 
the Power which B. had given him, was only pro educatione (iberorum, 
and no (4) Profit to himielf; and though tuch Overſeers do too often Page172 
make their Advantage, yet that is contrary to their Truit, and ſuch a Fraud 
as the Law will not preſume, (5) But if 

one Execu- 


ior, in Conſideration the other would relinquiſh the Executorſhip, aſſumes, Cc. this is good. Buikt, 
185. Hide Rol. Abr. 49. 


If there be certain Controverſies between 4. and B. and they ſubmit to; Leon. 105, 
the Awardof J. S. who among other Things is about to award that B. adjudgee. 
all deliver up to A. two ſeveral Obligations, wherein A. was bound to B. 
whereupon B. in Conſideration that upon the Requeſt of 4. the Clauſe in 
Relation to the Delivery up of the Obligations ſhall be left out of the 
Award, aſſumes and promiſes to A. to deliver them up to A. gratis, fc, 
this is a good Conſideration, the Clauſe being omitted ad ſpecialem inſtan- 
tiam ipſius A. | 

If 4. pawns Goods to B. upon Condition of Redemption at a Day Rol. Rep. 
certain, and after the Day the Goods being not redeemed, B. fays he will 215. adjudg - 
tell them, upon which D. ſays, if he will ſtay the Sale of them but for 20% Pick, * 
three Days, he will pay the Money and have the Goods; if B. does ſtay ſon. 
the Sale accordingly, B. may have an Action againſt D. upon this Agree- 
ment, for this was in Nature of (c) a Sale; and if D. had paid the Money, (c)So where 
ae might have brought Detinue tor the Goods. 4. in c 


derationthat 
he had paid and delivered to the Defendant twenty Pieces of hammer'd Money, being twenty old 
Soillings, at his Requeſt, he the Defendant promiſed to pay him twenty Shillings new Money; and 
t was objected that the Property was not altered; /ed non allacat'; for a Delivery, in Couſi dr ation 
ot being paid the Value, is a Sale. Salk. 25. pl. 11. 2 Ld. Raym. 895. 


If 4. and B. are both Sollicitors for the Office of Under-Sheriff, and A. Cro. Jac. 612. 


n Conlideration that B. will deſiſt, aſſumes and promiſes to B. that if he Parker and 
the Brown ad- 


Judged. 


ASSUMP SIT. 


the faid A. obtains the ſaid Office, that he the ſaid 4, will pay unto B. 200. 
| for a Horſe, Cc. this is a good Conſideration. by | = 
Winch 8686. 4 has Lands in D. of which Pariſh B. is Rector, and B. in Conſidera- 
tion that A. will plant his Lands with Hops, and ſo better the Tithes, 
aſſumes and promiſes to allow him 40. for every Acre fo planted; and 
whether this is a good Conſideration, becauſe the 'l ithes cannot be bettered 
by the Planting of the Hops, but by. the Growing of thein, dubitatur e. 


2 1 ſeems 2 
ſtrangeRea- 
ſon, Muſt not the Planting imply the Growing P 


Sid. 89. If A. together with B. is bound to C. for the proper Debt of B. Cc. 
ad judged be- and A: pays the Money, and B dies and makes D. his Executor, and D. 
tween Scot jn Conſideration that A. will forbear to ſue him till ſuch a Time, aſſumes 
32 promiſes to repay him ; this (c) Conſideration is good, though D. was 
f. 85 liable in Equity only f. | 


Rol.Rep.27. 

S. P. 2 — (c) So if the Conſideration be that the Plaintiff ſhall releaſe an equitable Intereſt 
only. Welli and Wells, Vent. 40. 1 Lev, 22. — In Conſideration the Plaintiff would forbear to 
ſue for a Legacy. 2 Lev. 3. Vent. 120. ++ Qu. Was not D. liable in an Action of Fſump- 
it, for Money laid out and paid by A. for Teſtator in his Lite-time ? | 


Lev. 257. If the Plaintiff declares that he was poſſeſſed of ſeveral Seamens Tickeis 
— my for Wages due to them, and had ſolicited the Treafurer of the Navy to 
(av rfl pay them, who had ordered the Defendant his Clerk to pay them, and the 
Sid. 392. S. C. Defendant, in Conſideration the Plaintiff would not give his ſaid Maſter any 
adjudged. further Trouble about the Payment thereof, aſſumes to pay them; this is a 
good Conſideration ; for though it does not appear the Plaintiff had any In- 
tereſt in the Money, or Authority to receive it; and it was objected, 
though he might not trouble the Maſter further, yet the Owners might; 
yet after Verdict for the Plaintiff, it was adjudged for him; for it cannot be. 
intended but that the Plaintiff had an Intereſt in the Tickets, or Authority 
to receive the Money, elſe the Treaſurer Would not have ordered the Pay- 
ment thereof. | 

page 173 If I. in Conſideration that B. an Infant, had promiſed to permit A. to 
© Mod. as. ry away ſo much of his Graſs, &c. aſſumes and promiſes to pay B. 6/. 
adjudged be the Conſideration is good, and H. may maintain an Action againſt 4. upon 

tween Smith this Promiſe, notwithſtanding B. may avoid his Promife. 


end Bowen. 
2 Stra. 959. S. C. cited and agreed. Vent. $1. S. C. adjudged. Yelv. 134. like Point per Cur", 
Sid. 41 Keb. 1. S. P. vide Head of Infants, 


If 4. and B. are Churchwardens of D. and C. at the Proſecution of A. 
_ 1 and B. is excommunicated for not paying a Tax for the Reparation of the 
bow Church of D. and C in Conſideration that the Biſhop, at the Requeſt of 
Curtis and Z. and B. would abſolve him, aſſumes and promiſes to pay unto A. and B. 
Coll'ng- ſo much, if C. is accordingly abſolved; 4 and B. may have an Action 
© woed. upon thts Promiſe _ C for it cannot be intended but the Abſolution 
e 2: was at the Inſtance of A. and E. and by Reaſon of the Promiſe to pay them 
D. C. a Jug» h M 
ed, the Con- {NC Money. 


ſideration | ; 
being that the Biſhop would abſolve the Mother of the Defendant at the Requeſt of the Defendant, 
« which the Biſhop would not have done, if the Plaintiffs had not accepted the Promiſe of Payment. 


Rol. Abr. 29. If B is indebted to 4 in 207. and C. is indebted to B. in the like Sum, 
. C promites H. in Conſideration that he is content to accept the ſaid 
Notes there, um by the Hands of C. and to ſtay for this tor four Days, that he will 
9 pay him the ſaid Sum; this is a good Conſideration for 4. to maintain an 

Action upon the Cale againſt C. F 


A'S$SSUMPSIJT, 


If A is indebted 20 J. to B. and dies, and his Executor, in Conſideration Rol. Abr. 26. 
that B. will forbear him for a reaſonable Time, promiſes to pay him the — where a 
Debt; this is a good Conſideration to have an Action, with ag, Averment I 
that he forbure him for a certain Time, | | 4 

| ſtrator, or an 


Heir. to pay on Forbearance, makes a good Conſideration, vide the ſeveral Titles, and Danv. $1, 
525 Ee. a 


— _ — — 
„ 


E 


Ahere the Confideration ſhall be ſaid to be 
executed, oz continuing, 


Conſideration altogether executed and paſt is not good to maintain an Rol. Abr. 
Afſumpfit ; but if it were moved by a precedent Requeſt it is good, 11, 12. 
and doth amount to a Promiſe ; for it is not reaſonable that one Man ſhould Several 
do another a Kindneſs, and then charge him with a Recompence ; for this Pars. 2 this 
: "= . , . . . pole. 
vould be obliging him whether he would or no, and bringing him under 
an Obligation without his own Concurrence. 
Therefore if the Servant of A, be arreſted in London for a Treſpaſs, and Dyer 22. 
7. . who knows A, bails him, and after A. for his Friendſhip, promiſes to Kol- Abr. 11. 
fave him harmlets, and J. S. comes to be charged; yet this is no Conſi Leon. 216. 


2 n Owen 144. 
aeration to ground an Aſſump/it on, becauſe the Bailing, which was the Vel. . 


Coufideration, was paſt and executed before. 2 Stra. 933. 
CE 2 Barnard. 
(a) But it had been otherwiſe if the Maſter had before requeſted him to B. 55: 
become Bail for his Servant, and the Bailing had been after. D 
yer 192. 
t * 
| (a) Hob. 106. 


$ C. and 8. P. cited and agreed, beeauſe the Promiſe is not naked, but couples itſelf with the picce- 
dent Requeſt, and the Act of the Party procured by that Requeſt. 2 Leon. 225. 8. C. cited and 
z2reed, Cro, Car. 40g. S. C. and S. E. cited and agreed per two Juſtices ar guends. 


80 if a Man requeſts another to labour for his Pardon, tc. and after *Page 174 
ne has done his Endeavour, if the other ſays, in Conſideration that he has, 1 
aboured for bis Pardon at his own Charge, he promiſes to pay him ſo Sale — 


much, Cc. this is a good Conſideration, | Dub Bos. 
Moor 866. 
Brownl. 8. Hub. 105. 


If A ſerves B. for a Year, but has (5) nothing for his Service, and after-Leon. 225. 
wards at the End of the Year, B. for his good and faithful Services, afſumes Sodb 32. 


to piy him 107, A. may have an Action upon the Caſe, upon this Promiſe, c Bü- © a 
againit B. for the Conſideration is good “. | | Servant has 
Wagesgiven 


im. and aſter his Service ended, his Maſter ex abundantia promiſes to pay him 101. more, he ſhall not 
have an Action on this Promiſe, becaule there is no precedent Conſideration. 2 Leon. 225. Hutt, 84. 


lu this Caſe the Law preſumed a Promiſe ta pay what was reaſonable, and the Defendant's Sub; 
lequent Promiſe alcertained the Sum. ; | 


If A. leaſes Lands to B. for a certain Term of Years, rendring Rent, Leon. 102. 
and after ſome of the Years expired, and the Rent paid, A. in Conſidera- On _ 
ton that B. had occupied the Land and paid his Rent, aſſumes to ſave him jodged. 5 
harmleſs — all Perſons for his Occupation paſt and to come; if after-Cro. El. 94. 


wards the Cattle of B. are diſtrained Damage-feaſant, he may have anAction 8. C. adjudg- 
| | upon ed, and laid 


ASSUMP $S1T. 


upon this Promiſe againſt A, for the Occupation, which is the Conſidera- 
the Conſide tion, continues, 


ration that 
he was in Poſſeſſion, and had paid, and was to pay his Rent, was a ſufficient Cauſe for A, to defend 
his Poſſeſſion for the Time to come. | 


Leon. 111. If there be a Communication between A. and B. concerning a Marriage 
— to be had between A. and the Daughter of B. upon which B. offers him 
March ang 200 J. with his Daughter in Marriage; but they cannot agree upon the 
Rainsford. Day of Payment, and afterwards A. ſteals away the Daughter of B. and 
Leon, 102. marries her without the Conſent or Knowledge of B. and after B. agrees 
8. P. thereto, and in Conſideration of this Marriage aſſumes to pay 100 J. to 4. 
() A good this is a good Promiſe, upon which 4. may Cove an Action againſt B. for 
— (a) natural Affection of the Father, and the (5) Advancement of the 
as Uſc, but Daughter, makes this a Conſideration (c) continuing. 


not an A/ 

ſumfpfit. Iden. Eliz. 756. agreed per Cur'. Cart. 141. erguende. (6) Marriage is always a continu- 
ing Conſideration. 2 Leon. 224. per Anderſon, Godb. 31. Cro. Car. 40g. Hut. 84. Cro. Eliz, 
741. (e) A Serjeant at Law gives Counſel to A. who afterwards, in Conſideration thereof, aſſume: 
to pay him 20 l. an Action lies thereupon. | 2 Leon. 111. per Popham,” Cro. Eliz. 59. ſaid. 


2 Keb. 99. In Conſideration that he had paid Money for the Deſendant, and ob- 
| tained a Releaſe of his Debt, was held a continuing Conſideration, becauſe 
the Benefit of it was continuing to the Party, 
IE | 


(E) There the Pzomiſe ſhall be void, the Con⸗ 
| ſideration being againſt Law, 


S all Conſiderations are deemed inſignificant and void, that are not of 
\ ſome Benefit to the Promiſor, or Loſs to the Promiſee ; ſo if they 
are wicked and ill in therſclves, or unlawful by being prohibited by ſome 

AQ of Parliament, they are void; therefore, 
Rol.Abr.16. If an Officer, who by the Duty of his Office is obliged to execute Writs, 
| _ Rep. promiſes, in Conſideration of Money paid him, to ſerve a certain Proceſs, 
$.P.adjudg- an Aſſumpfit will not lie on this Promiſe; for the Receipt of the Money was 


ed, the Con. Extortion, and the Conſideration unlawful “. 
ſideration 


being, that he would ſerve a Ne exeat Regnum. ® Obſerve the Terms of the Propoſition : © Who 
by the Duty of his Office is obliged.” Qu. If it might not be otherwile, it he was not obliged, or 
if he was to uſe extraordinary Labour, Care, Attention, ©c, or be at any extraordinary Expence ? 


page 195 #So if an Executor ſues Execution by Elegit, and B. a Stranger, as « 
Friend to the Executor, in Conſideration that the Sheriff would forthwith 
execute the ſaid Elegit, and of 64d. to him by the Sheriff paid, promiſes 
Rol. Abr. i. to pay him 607. upon which the Sheriff executes the Writ ; yet no Ac- 
Cro, Jac. tion lies, becauſe the Conſideration is (4) againſt Law z for the Sheriff 
193-5. C. ought to do his Duty without Reward, and this 68 J. is no Diſcharge of 


one that he | 
has arreſted to eſcape, on the Promiſe of a Stranger, to be paid ſo much Money, yet no Action lies 
on this Promite, Salk. 28. pl. 17. Vide Head of Vera (e) Otheryile where given by the 


Flaintiff himſelf. Rol. Abr. 26. Sed qu, 
| But 


ASSUMPS IT. 


© But if a Man brings a Capias that he has againſt A. to the Sheriff, and Rol. Abr. 16. 

ys him that he will make F. S. his ſpecial Bailiff, and promiſes him that ** 132. 
Ehe will make him his ſpecial Bailiff, that if A. eſcapes from the Bailiff, that & 5 
he will bring no Action for the Eſcape againſt him; this is an Alumgſit Owen 97. 
upon which an Action lies, if he brings any Action againſt the Sheriff for S. C. ad- 


the Eſcape. Judged. 


So where the Sheriff takes Goods in Execution upon a Fiers facies, andSalk. 28. pl. 
a Stranger promiſes the Officer to pay him the Debt, in Caſe he will re- '7-29judged 
ſtore them; this is a lawful Confideration, far by the Fieri facias he may Þ 
ſell the Goods, and this in Effect is doing no more. Love's Caſe. 


If 4. in Conſideration of ſome Benefit, promiſes not to ſet up or follow Yide Rol. 
the ſame Trade with the Plaintiff in ſuch a Town, this is a good Promiſe; Abr. 16, 17. 


but if the Promiſe were not to ſet up or follow the ſame Trade in any Part 26. = 
of the Kingdom, it would be void. * — 
Jones 13. 


Forteſc. 297. March 77. 2 Rol. Rep. 201, 2 Ld. Raym. 1456, 2 Stra. 739. 


If A. being a Clerk, promiſes B. in Conſideration that B. will procure Rol. Abr. 18. 
him to be Rector of a Donative Church, with Cure of Souls, to pay 101. Cro. Car. 
to B. this is no good Conſideration to maintain an Action, for this is 7 35s 
Simony, and an Offence againſt the Laws of GOD and Man *. * 9», If the 

. Promiſe is 
made to any one but the Patron, and the Patron is not to have any Benefit, Whether an Action would 
not lie, as it might be intended as 4a Reward, for Labour, Cc.“ 


If A. levies a Plaint in the Court of Stepney againſt B. upon which a Jones 341. 
Precept is directed to C. the Bailiff there, to attach the Goods of B. S. C. ad- 
and thereupon C. attaches certain of the Goods of B. and A. in Conſi- Psi. . 
deration that C. will deliver thoſe Goods to him to deliver at the next Mead and 
Court, aſſumes and peng to ſave C. harmleſs, Cc. the Conſideration is Bigot ad- 


void, being againſt Law ; for the Bailiff ought not to deliver them to theJudged. 
Plaintiff. 12 — 


judged. 

If 4. being ſeiſed of Lands in Fee, enters into a Recognizance to B Pn. El 581. 
after makes a Feoffment of thoſe Lands to C. who, in Conſidera tion that B. Barrow and 
will aſſign to him the Recogniſance, aſſumes and promiſes to pay hun 801. Gray. 
this is a good Promiſe, for the Conſideration being to aſſign to the Ter- 
tenant, it operates by Way of Diſcharge, and is cicarly lawful ; otherwiſe 
of an Aſſignment to a Stranger ““. % Ou. A 


to what is 
alledged, refpeQiing a Stranger? 


If 4. brings B. to a common Inn, of which C. is Hoſt, and affirms to Hut. gg. ad- 
C. that he hath arreſted B. by Virtue of a Commiſſion of Rebellion, and judged be- 


in Conſideration that C. will keep B. as a Priſoner by the Space of Ga, tera on 


Night, aſſumes and promiſes to ſave C. harmleis, tc, it B. recovers againſt Harcourt. 
C. in an Action of falſe Impriſonment, C. may have an Action againſt 4. Winch 48. 
upon this Promiſe ; for though the Conſideration, vis. the keeping of B. S. C. adi udg- 
was unlawful, yet becauſe it did not appear to C. to be fo, the Promiſe to 9 192 
ſave him harmleſs was good. perhaps 


| there maybe 

2 Diverſity where a Public Officer, and where 2 private Man (as in the principal Caſe) makes the 
Arreſt ; but becauſe the Defendant had pleaded Nen Aſſumpſit, which implied that the Impriſon- 
ment was la wiul, he agreed judgment ſkculd be given for the Plaintiff, n x 
9 ut 


ASSUMPS1I 1. 


Page 176 * gut if it appears that the Act which is to be done is unlawful; as if 
A. in Conſideration that B. will beat C. promiſes to fave C. harmleſs, the 


Hut. 56. Conſideration is void. 
Winch. 49. | 


8. C. and S. P. per Hutton. 2 Lev. 174. like Point adjudged, where the Defendant, in Conſideration 
of 205, aſſumed to pay 40 8. if he did not beat J. S. out of ſuch a Cloſe. 


Yelv. 1979. If A. is in Execution at the Suit of B. and C. in Conſideration that the 
adjudged Gaoler will permit A. to go at large, aſſumes and promiſes to (a) him that 
_ A. ſhall pay the Debt at a certain Day, and that he the ſaid C. will ſave the 
Blithman, Gaoler harmleſs, the Promiſe is void, becauſe the Confideration is againſt 


2 Bulſt. 213. Law. 
and Godb. 


260. S. C. adjudged, the Promiſe being to pay the Gaoler Money. Het. 175. S. P. 10 Co. 102, 8. p. 


agreed per Wrey Ch. Juſt. ana that if ſuch Promiſe was not void by the Common Law, it is made void 
by the Statute 23 H. 6. c. g,——Cro. Eliz. 199. adjudged, 3 Leon. 208. adjudged. (a) But ſuch 
Promiſe to the Plaintiff is good, for he may lawfully diſcharge him. Cro. EMZz. 190. adj udged. 


Sid. 132. If 4, is arreſted, and C. in Conſideration that the Bailiff will ſuffer A. to 
* 463. continue in the Houſe of C. till the next. Morning, aſſumes and promiſes 
Lev. 98. S. C. then to deliver him in ſafe Cuſtody to the Bailiff - the Conſideration is law- 
adjudged, ful, for it ſhall not be intended that the Bailiff was ever abſent from B. ſo 
N, the Pro- that it could be no Eſcape. | 

miſe being 

to deliver him or pay 10l. and the Action being brought by the Plaintiff himſelf, who declared upon 
a Promiſe to the Bailiff ex parte gueren'; ſo that if he was out of Cuſtody, it mult be intended by 


the Aſſent of the Plaintiff, becaule the Promiſe was made to the Bailiff ex parte querentis ; and by 
bringing the Aion he hath affirmed his Aſſent. 


Mod. 166. If the Father of A. was indebted to B. and A. promiſes B. that if he 


_ Evid. will bring two Witneſſes before a Juſtice of Peace, who upon their Oaths 


Cro. Eliz, ſhall depoſe that the Father of A. was ſo indebted to B. that then he will 
469,470-bis. pay it 3, if B. does 97 * his Witneſſes, Ic. he may have an Action upon 
Like Point this Promiſe againſt A. for the Conſideration is not unlawtul, nor the Oath 


ous — prophane ; adjudged by two Judges againſt Vaughan, who held that ſuch 
_ = wa an Oath, illegally adminiftred and taken, was within the Statute of pro- 


take ſuch phane Swearing. 
Oath before 


the Mayor of Lenden. Bret and Prettman like Point, Sid. 283. adjudged. Raym. 153. adjudged, 


Keb. 26, 44. adjudged; where the Conſideration was to take ſuch Oath before a Maſter in Chancery, 
2 Sid. 123. like Point adjudged; where the Oath was to be taken before a Maſter in Chancery; and a 
like Point there cited to have been adjudged, where the Oath waa to be taken before a Judge of 


Alſſiſe. 


Sid. 212. If A. obtains a Judgment againſt B. in the Marſhal's Court, and after- 


Keb. 744- wards, in Conſideration of Money in Hand paid, aſſumes and promiſes to 


aſſign this Judgment to C. this is a good Promiſe, for it is lawful ſo to do, 
and the Intent mult be that it ſhall be aſſigned according to common Uſage, 
viz, by Letter of Attorney, ſo that C. may take out Execution in the Name 
of A. which may be done without any Maintenance. | 
2 Jones 284. If A. obtains a Judgment againſt B. and thereupon takes out an Elegit, 
adjudged and delivers it to the Under-Sheriff, who by Virtue thereof ſeizes certain 
3 ad Goods of B. and afterwards the Under- Sheriff, in Conſideration that A. will 
rris A 1 , 0 . . 
Chapman. fake out a new Elegit, and deliver it to him, he promiſes to cauſe and pro- 
Carter 223. cure the ſaid Goods to be found by Inquiſition, and to deliver the ſame to 
58. C. ad- ſuch Perſon as A. ſhall appoint, Cc. this Promiſe is againſt Law, being to 
Judged. do a Thing againſt the Duty of his Place, by which he is bound to return 
an indifferent Jury ; and though Part of the Promiſe was to do a lawful 
AR, yet fince that depended upon the other Part, which was illegal, the 


— Whole is naught “. 
6d in Part. Sce Com. Dig. 1 V. 154. B. 13. ; a 


F) TUhere 


A8 8 VU MP'8:F-T. 


* (F) There the Conſideration and Pꝛomiſe ſhall pagey 
be ſaid to be ſufficiently ſet fozth and averred, 


HE Plaintiff muſt ſet forth every Thing eſſential to the Gift of the But for this 
Action, with ſuch , Certainty, that it may appear to the Court thatvide Head 
there were ſufficient Grounds for the Action; for it any Thing material be pn 5 and 
omitted, it cannot appear to the Court, whether che Damages given by the 8 
Jury were in Froporuon to the Demand, or whether the Party was at all 
intitled to a Verdict. 
Ih berefote in an Action upon the Caſe, the Plaintiff (4) cannot declare f Co. 35. 
quod cum the Defendant was indebted to the Plaintiff in ſuch a Sum, and For this 


that the Defendant, in Conſideration thereof, ſuper ſe Mumpſit to pay, Ic. Point vide 
without (5) ſhewing the Cauſe of the Debt. _— Is 


Cro. Jac. 297, 213, 642. Hob. 18. Moor 854. pl. 1167. Hetl. 106. Rol. Rep. 391. Bulſt. 67. 
3 Bull. 207. Cro. Jac, 397. Hard. 132. but Palmer 171+ per Crete and Chamberiain, there is a 
Diverſity where the Promiſe js to pay at a Day to come, and where not; for the Promiſe to pay at a 
Day to come, implies a Forbearance in the mean Time; and wide Rol. Rep. 396. (a) Such, a 
Declaration is not made good by Verdict. Cro. Car. 6, 31. Sid. 182. and vide Brownl. 14. Poph. 
31. Jenk. 293. (6) The Plaintiff declared that the Detendant was indebted to the Teſtator of the 
Plaintiff in 201. guas ei ſelviſſe debuit ſecundum agreement” inter eos habit.” 2 Lev. 162. Judgment 
was ſtaid after VerdiQ, tor the Agreement might be by Deed. Jide Carth. 276. 


So if in an Aſumpſit the Plaintiff declares that, in Conſideration guod; 
* Ss Sid. 246. 
procuravit J. S. to ſurrender a Meſſuage, c. the Defendant ſelveret to adjudged: 
the Plaintiff 101. the Declaration is not good, for there is no Promile laid, Lev. 164. 


ſuper ſe AJumpſit, or agreavit being omitted; and nothing here that im- 3 * 
ports a Promiſe or Contract. | an "= 


adjudged N. Keb. 878. 


Super ſe Aſumpfit on an Inſimul computaſſet was left out, and a Difference 2 Keb. 97. 
was endeavoured to be taken wherethe Law raiſes the Promiſe, and where Sid 326. 
itis a ſpecial Promiſe ; and that in the firſt it ſhould not be needful; but (©) _ 
the Court held it neceſſary in both, for the Law does not (e) create a Pro: er Holt. 


iſe in any Caſe in Pleading, but gives ſufficient Evidence to a Jury to find Vide Head 
a Promiſe. . of Pleas and 
Pleadings. 


But in this Action the Law requires no greater Certainty in the Allega- 
tions than the Nature of the Thing requires; therefore it a Contract be 
made in gener Terms, the Declaration may likewiſe be general. Hence 
a Quantum Meruit for diverſa veſtimenta & omnia alia materialia adinde 
ſpectantia, is good. 

So if in an Aſumpſit the Plaintiff declares that, in Conſideration the; Bulft. 31. 
Plaintiff would find and provide for a ſick Man all ſuch Neceflaries as he adjudged 
ſhould want; the De feydant aſſumed and promiſed to pay, Ce and avers —_— 
that he had found him Neceſſaties amounting to ſuch a Sum, c. this is I 
good Declaration, without ſhewing in particular what thoſe Neceſſaries Rol. Rep. 


were, for that would make the Record too prolix. | | 173. S. C. 
: adjudged ; 


and that rather becauſe it was after Verdict. Vide Tit. Errer.— Tais Manner of declaring is cer- 
tainly good, and every FREE 


If in an Indebitatus Yſumpfit the Plaintiff declares that the Defendant Hob. g. ad- 
was indebted to the Plaintiff in 10/. for the (4) Feeding and Agiſtment otJudged and 


affir med up- 


on a Writ of Error in Cam. Scacc. Rol. Rep. S. C. adjudged and affirmed. 4) Indebitatus ior 
Tithes, Fright and Beol, Lev. 141. Sid. 223, atter Verdict adjudged good, and intended ſevered, 


upon a ſpecial Comract. 
33 | Beaſts, 


/ 
7 
= 
8 
741 
4 
z 


_y „ 


ASSUMPSEIT. 
* Pager78* Beaſts, and for Wheat & aliis (a) merci noniis per prædidꝰ the Defendant 
So an habit & recept'; this is a good Declaration, for though it be not ſufficient 
Tndebitatus to ſay that he was indebted generally, becauſe that may be for Rent upon 
lies pro epere Leaſes, or Debts upon Specialties, yet this is certain enough, for as well 
per antes the Wares and Merchandizes, as the Paſturing and Wheat, are Perſonal 


=> Sid. Things, for which an Aſſumpſit may be brought. 


Vent. 44. 2 Keb. 552. Mod, 8. adjudged. ——Pro premic, on a Policy of Inſurance. 2 Lev, 153, 


Carth. 276, So in an Aſump/it the Plaintiff declared pro opere & labore generally, 
* without ſetting forth what Sort or Manner of Work or Labour it was; and 
— l. ah H. though it was objected that it ſhould be ſet forth particularly, ſo that it may 
between Appear to the Court to be lawful Work, yet the Court held it well enough; 
Hibbert and and that the only Reaſon why the Plaintiff is obliged to ſhew wherein the 
Courthope. Defendant is indebred, 1s, that it may appear to the Court that it is not « 


Vent. 44. Debt on (5) Record or Specialty, but only upon ſimple Contract; and an: 
S. P, . 
Sid. 418. general Words, by which that may be made to appear, ale ſufficient. 

S. P. 2 Keb. : 

552, Mod. 8. S. P. 10 Mod. 81, 29g. 12 Mod. 16, 25a, 308, 324. Fitzgib. 302. (6) Fer 
Damages recovered in an Aſſumf/it, will be no Bar to an Action of Debt grounded on a Record or 
Specialty. Cro. Car. 6. Leon- 155, Cro. Eliz. 242. 


Moor 8545 If in an Aſſumpſit the Plaintiff declares, that whereas the Defendant had 
adjudged. received 247. of ſeveral Perſons, to the Uſe of the (c) Plaintiff, in Con- 
_ rd deration thereof the Defendant did aſſume and promiſe to pay, Cc. this is 
adjudged. a good Declaration, without (4) ſhewing of what Perſons in particular he 
(c) So an Ja- received the Money, (e) becauſe the Conſideration is executed, and nor 
debitatus fortraverſable . 
Money re- : 

ceived by the Hands of J. S. to the Uſe of the Defendant, Mod, 42. adjudged good after Verdict; 
and ſaid they would intend it Money lent, 2 Keb. 615. adjudged, and vide Rol. Rep. 391, Cro. 
Jac. 690. (4) So an Indebitatus lies for 40 l. pre divetſis denar* ſummit ei præſlitis ac pro diverſis 
denariorum ſummis de cad the Plaintiff recep?" & habit” ac pro quedam pecuniæ ſumma, by the Plain- 
tiff, at the Requeſt of the Defendant, to J. S. ſclut”, without ſhewing in particular how much he was 
indebted for each Cauſe, for that is not material, he being indebted lo much in tete. Cro. Jac. 246. 
Yelv. 87. Brownl. Ent. 71, (e) Where the Conſideration is executed, it is only Inducement, and 
needs not preciſcly be alledged as to Time or Place Cro. Eliz.715. 


* The common Method now uſed is to declare for Money had and received by the Defendant, to 
the Uſe of the Plaintiff, without mentioning of whom, or by whoſe Hands received, and this is the 
beſt Method of declaring ; As the Plaintiff may give in Evidence all Money received, which under a 
particular Declaration could not be done, if any of the Payers were omitted, This general Form of 
Action is, in many Caſes, equivalent to a Bill in Equity, for an Account, Ec. 


CroCar. 116. If in an Aſumpfit the Plaintiff declares guod cum there were ſeveral 
1 Reckonings and Accounts between the Plaintiff and Defendant; and at 
judged. ſuch a Day, Cc. inſimul computaverunt' for all Debts, Reckonings and 
Hetl. os, Demands ; and the Defendant upon the ſaid Account was found to be in 
113. S. C. Arrear the Sum of 201, in Conſideration whereof the Defendant promiſed 
adjudged. to pay, Cc. this is a good Declaration, without ſhewing it was pro mer- 
* 177. cimoniis, or otherwiſe, wherefore he ſhould have an Account; for an Ac- 
atch 141. . 4 
Palm. 442, count may be for divers Cauſes, and ſeveral Matters and Things may be 
Yelv. 50, included and comprized therein, which in Pede compoti are reduced to a 
Rol. Rep. Sum certain, and thereupon being indebted to the Plaintiff, it is ſufficient 
596. S. F. to ground an Action. 

1 if in a Quantum Meruit for Meat, Se. the Plaintiff declares upon a Pro- 
adjudged. miſe, to pay ſo much Quantum rationabiliter walerent ; this is a good De- 
s Mod. 70 | 

140, 42 380. 10 Mod. 146, 185, 210, 239, 300, 313. 11 Mod. 273. 12 Mod. 434. La. 
Raym. 148, 284, 406, 669. 2 Ld. Raym. 836, g82, 1222, 1517. Salk. 24. pl. 7. Com. Rep. 
115. 12 Mod. 512, Salk, 22, 2s. pl. 10. 2 Salk. 422, 7 Mod. 143. Hob, 216, 3 Keb-469- 
S. P. adjudged, | | 


claration, 


ASSUMP 8 1. 
claration, though general; and though objected that it ought to have been La — 
walebant 7. : Way will do. 
If in an Aſumpſit the Plaintiff declares, that the Defendant, in Conſide - All. 5. ad- 


ration of, c. inter alia, did aſſume to pay, Cc. this is no good Declarati-Jydged. 4. 
on, becauſe he ought to ſet forth the whole Promiſe, which is intire. OY 


If in an Aſumpſit the Plaintiff declares, that in Conſideration the Plain- 3 88. 


tiff had promiſed to deliver a Cow to the Uſe of the Detendant, the De- 
* fendant did aſſume and promiſe, tc. this is a * Declaration, without *Page 179 
(a) any Averment of the Delivery of the Cow, () becauſe there is (e) Pro- 
miſe for Promiſe. 8 (a) And if 
in ſuch Caſe 
the Plaintiff doth aver a Performance, the Defendant can take no Iſſue thereupon. Cro. Eliz. 543. 
And an ill Averment will not hurt. Lev. 88, 293. (5) Where there are mutual Promiſes, the 
Plaintiff need not aver a Performance of his Part. Yelv, 134. Rol. Rep. 336. Vent. 41. Hard, 
102, 103. March 75. Cro. Elz. 03. Lev. 20, 293. Cro. Eliz. 137. Leon. 186. Salk, 29 pl. 


zo. (e) Both theſe Promiſes ought to be made at the ſame Time, elle they will be nuda Facta. 
Hob. 88. Cro, Eliz. 137. Leon. 186. 


— em 1 ** FI 


6) What map be pleaded as a good Diſcharge 
and Pertozmance of the Pꝛomiſe. 


N Afumpfit is an Action founded on a Contract, the Non-performance j7;JHead of 
of which is a Fraud and Injury to the Plaintiff; and therefore the Pleas and - 
Deferdaat muſt ſhew that there was no Contract, or that the Contract wasPleadings. 


void and without Conſideration, or that he hath performed it, and is there- Where lu- 


fore diſcharged, ATE 


Releaſe, the 
Statute of Limitations, or more Money loſt at Gaming than the Statute allows, are good Bars, vide 


the ſeveral Titles; and where they mult be pleaded, or may be given in Evidence, Title Evidence. 


If in a Quantum Meruit for Medicines, the Defendant pleads that he had March 77. 
paid the Plaintiff (4) tot i tantas denariorum ſummas, as the ſaid Medi- (% In an 
cines were worth, without thewing what Sum in (e) certain he hath paid , Aſſ«mpfitfor 


* *Fecs and 
this is no good Plea *, p Money laid 


; | out, the 
Plaintiff avers that he had laid out 27s. and the Defendant pleads that he had paid all Fees and Mo- 
ney laid out, without ſhewing what he had paid. Rob. Ent. 86. (e) Where the Defendant may 
plead generally, that the Plaintiff exoneravit eum of the ſaid Promiſe. Cro. Car. 383, 2 Rol. Abr. 
408. pl. 1. 


*. If on ſpecial Demurrer, ſuch Plea is not bed, as amounting to the general [{ſue? 


If in an Aſumpſit the Plaintiff declares that the Defendant did aſſume March 100. 
and promiſe to pay to the Plaintiff ſo much Money, and alſo to carry away adjudged, 
certain Wood before ſuch a Day; the Defendant as to the Money cannot and after a 
plead that he paid it, and-as to the Carriage of the Wood non Aſſumpfit z he pls — 
(Vor the Promiſe being (g) intire cannot be apportioned f. 1 


upon non 
Aſumpfit, 2 
Repleader was awarded. %) Brownl. Ent. 68, cg. In an Aſumpſit to pay 248. per Hogſhead 
for Ale, Cc. the Plaintiff ſhews, licet 48s. was due to him /-cundum ratam prædict', Cc. and the 
Detendant quead 248. de, Cc. pleads nin Aſumpfit, and as to the Reſidue a Tender, and thereupon 
Iſſue is joined ; and vide Thomp. Ent. 66. Rob. Ent. 40. {-) The Defendant pleads the Pro- 
mile 38 and traverſes that it was abſolute, as the Plaintiff had declared. Thomp. Ent. 
74 ob. Ent. g7. | 

T 2s. Therefore, if he ſhould not have pleaded non Aſſumpſit to the whole? * Non Aſumpſit 
to Part, and Tender to the Reſidue is good. ! N ſuch Plea is good, if it does aut amount to 
the general Iſſue, and if the. gegeral Iſſue would not have been the proper Plea ? 


If 


1 


8 If the Plaintiff declares upon an Indebitatus ¶umpſit, and upon a Quan- 
2 Mod. 43, um Meruit, and the Defendant pleads, That after the ſaid ſeveral Pro- 
on dſods- miſes made, and before the Action brought, the Plaintiff and Defendant 
12Mod.214, came to an Account concerning divers Sums of Money, and that the De. 
460, 519, ſendant was found in Arrear to the Plaintiff 3ol. and thereupon, in Conſi- 
$37- deration that the Defendant promi'ed to pay the ſaid 30/ the Plaintiff like- 
Ld. Rem. viſe promiſed to releale and acquit the Defading of all Demands ; this is 


* . good Plea, for by the Account the firſt Contract is merged. . 


6.171. pl. 3. 
Carth. 467. 3 Mod. 278. 5 Mod. 411. Fitzgib, 202, 302. Comyns 98. Ld. Raym. 122, 235, 664, 


666, 733 2 Ld. Raym. 968. Stra. 422, 426, 573, 615, 648, 653. Milward and Ing am, 1 Mod 20s, 
and the ſame Authorities, S. C. adjudged ; But Nerth Chief Jult. there ſa d. That ii there had been 
but one Debt between them, the Entry into an Account for that would not determine the ContraQ, 


*Page 180 *The Defendant cannot plead that he revoked his Promiſe ; as if A. is in 
Execution at the Suit of B. and J. S. deſires B. to let him go at large, and 

 _ that he will ſatisfy him; to which B. agrees, though J S. before any Thing 

Rol. Abr. 32. is done in Purſuance of this Promiſe and Agreement, comes to B. and tells 
2 Rol. Rep him, that he revokes his Promiſe, and that he will not ſtand to it; yet 


_— "ſuch Revocation cannot be pleaded in Bar to the Action. 


Cro, Jac. 
483." S. C. adjudged. 


3 Lev. 244. So if in an Aſumpſit the Plaintiff declares, that in Conſideration the 
adjudged” Plaintiff would tolicit a Buſineſs for the Delendant, Which he had with 
_ Be. , F.S. & finem adinde poneret, the Defendant did aſſume, Ec. and that he 
upon a Writ had ſolicited and employed much Care and Pains, Ac. but before he could 
of Error in finem inde ponere, the Defendant countermanded him, the Action lies ; 
Can Scacc though it was objected, that ſuch En:ployment is always counteru-andable ; 
and the fiſt and it the Plaintiif had beſtowed Pains, and in Part done the I hing before 


— Countermand, he might have had a Quantum Meruit for what he had 
cordingly, done, but not an Afſump/it for the Whole; yet it was reſolved by the Court, 


that if after Part done the Detendant countermands it, the Plaintiff ſhall 
have an Action for the Whole, and upon the Trial the Jury ought to give 
as much in Damages as the Buſineſs done deſerves. 
Yelv. 22. If A. being poſſeſſed of a Horſe, lends him to B. and B. aſſumes and 
Shelbur and promiſes to te- deliver the Horſe to A. by a Day, before which Day the 
Scotford ad: true Owner of the Horſe contra voluntatem B. (a) takes him from B. this 
Judged. Matter, by Reaſon of the precedent Property, is quaſi an Eviction of the 


CIO brag Horſe from the Poſſeſſion of B. and ſhall (5) diſcharge B. of his Promiſe. 


dubitatury, | | 
(a) So if the Horſe dies. Jones 179. (b) If one aſſumes to purchaſe Lands at the beſt Price he 


can, the Promiſe to purchale is abſolute; but the Piice muſt be as reaſonable as he can. Lev. 3. 
per Twijden. But per F:ſter Ch. Juit. he is not bound to Purchale unleſs the Owner will fell. 


— 


ATTACHMENT. 


Lamb. N Attachment is a Proceſs that iſſues at the Diſcretion of the 
' Eireo, lib, 1. Judges of a Court of Record, againit a Perſon for ſome Con- 
cap. 16, tempt, for which he is to be committed, and may be awarded 
by them upon a bare Suggeſtion, or on their own Knowledge, without 


any Appeal, Inditment or Information ; for though by the Statute of 
this Magna 


ATTACHMENT. 


* 
na Charta, none are to be impriſoned Sine Judicio Parium, wel per . 
gem Terre, yet this ſummary Method of Proceeding being abſolutely Fide 2 
neceſſary to the Furtherance and Execution of Juſtice, ſeems to have been Weſtm. 2. 


long praQtiſed, and is certainly now eftabliſhed as Part of the Law of the 3 
Land. | 


As ſeveral Matters relating to this Head fall more properly under 
others, I ſhall only in this Place conſider, 


(A) In wont Caſes an Attachment is to be grant⸗ 
£0, 181. N 

(B) how the Perſon againſt whom it is granted 
is to be pꝛoceeded againſt, and how to be 
diſcharged, 182. | 


— 


— 


« (A) Jn what Caſes an Attachment is to be ®Page 18: 
granted. | 


L L Courts of Record have a Diſcretionary Power oyer their own, 218 
Officers, and are to ſee that no Abuſes be committed by them, which , doug : 
may bring Diſgrace on the Courts themſelves ; therefore if a Sheriff, or P. C. 142. 
other Officer, ſhall be guilty of a corrupt Practice in not ſerving a Writ ; ide Head 
as if he refuſe to do it unleſs paid an unreaſonable Gratuity from the Shetiff. 
Plaintiff, or receive a Bribe from the Defendant, or give him Notice to 
remove his Perſon or Effects, in order to prevent the Service of any Writ; 
the Court which awarded it may punith tuch Offences, in fuch Manner as 
ſhall ſeem proper, by Attachment, 
But if there be no palpable Corruption, nor ex'raordinary Circumſtance Hob. 62, 
of wilful Negligence or Obſtinacy, the Judgment whereof is to be left to 264: 
the Diſcretion of the Court ; it ſeems not uſual to proceed in this Manner, Pz. "ot: g 
but to leave the Party to his ordinary Remedy againſt the Sheriff, either by piach — : 
Action, or by Rules to return the Writ, or by an Alias and Pluries, which 
if he have no Excuſe for not executing, an Attachment goes of courſe, 
Alſo Sheriffs and other Officers are liable to an Attachment for an op- 11 H. 6. 42 · 
2 or illegal Practice in the Execution of a Writ ; as uſing needleſs 
Force, Violence or Terror, treating Perſons under an Arreſt baſely and in- 
humanly, extorting Money from them, Cc. or making an Arreft without 
due Authority, as by Colour of a Blank (a) Warrant, filled up without the ca) Maron 
Privity or ſubſequent Agreement of the Sheriff, Moor Tk : 
2 Rol. Abr. 
278. But there may be ſome ſpecial Circumſtances which may induce the Court to excuſe it, ae 
that the Practice was ſo, and that it was done to prevent the Party's having Notice of the Arreſt, 
2 Hawk, P. C. 143. 


Alſo an Attachment is grantable for a cortupt Practice, in not executing 2 Hawk. 

a Writ effectually; as if a Sheriff having levied a Debt on an Execution P. C. 143. 
imbezils the Money. 

Alſo an Attachment is grantable in Diſcretion for a falſe Return to a Hawk. P. C. 
Writ, but this is not (5) uſually done without ſome viſible Corruption, or ( Ty 3 
extraordinary Circumſtances of Malice, Hardſhip or Oppreſſion. S 

2 . the Caſe hes 
againſt the Sheriff; vide Title Sheriff. 


Attornies 


_ detain Mo- 


Granted vn 


ATTACHMEN T. 


Fide Tile Attornies are liable to an Attachment, and have been puniſhed in this 
Attoraies. Manner in numberleſs Inſtances ; as for proſecuting or defending a Suit 
— without Directions from the Party, ſor baſe and unfair Dealings towards 
148. + their Clients, in the Way of Buſinels; as for protracting Suits by little Shifts, 
demanding Money for Buſineſs never done, (c) detaining their Clients Writ- 
/ ings, or their Money recovered and received by them; tor barely attempting 
ney or Writ- to (4) forge a Writ, or other Matter of Record; for giving (e) Directions to 
iogs till paida Sheriff what Perſons he ſhall return on a Panel ; or for endeavouring to 
his juſtFees. impoſe on the Court; for putting to Proceſs Name of Attorney of K. B. 
Salk. 87. pl. without Authority. Bur. Rep. 20. Againſt an Under-Sheriff, for impro- 
Decca. perly executing the Rule of the Court. 2 Bur. Rep. 797, Oc. 

74. Pyer 


241. pl. 50. 244. pl. 58. (e) Moor 882. pl. 1237. 


1 Alfo all other Officers of Courts of Record are in like Manner puniſhable 
3 for diſobeying the Commands of ſuch Courts, or for executing them op- 
168. Ang preſſively, or otherwiſe miſdemeaning theinſelyes in their Offices. 


how Jurors % 
are puniſhable, vide Head of Jurtes, 


(c) But ma 


page 182 Gaolers are puniſhable in this ſummary Way, for groſs Miſbehaviour 
2 Hawk. in their Offices, by the Courts to which they more immediately belong; 
_ — F= Hg alſo by diſobeying a Habeas Corpus iſſuing out of a Court which has Au- 
Gaol ary thority to award it; and by the Court of King's Bench, tor uſtng Priſoners 
Gaoler. ' barbarouſly and inhumanly. | 
The Court of King's Bench, as it hath a Superintendency over all Infe- 

— 484. rior Courts, may grant an Attachment againſt the Judges of ſuch Courts, 
er for oppreſlive, unjuſt, or irregular Practice, comrary to the obvious Rules 
wide Title Of Natural Juſtice ; as for denying a Defendant a Copy of the Declaration, 
Courts, and or going on to Trial without giving him Notice, or lime to make his De- 
their Juriſ- fence, or for compelling him to give exorbitant Bail, or for taking unrea- 
N ſonable Diſtreſſes, or for taking Money for vitious Pleading; for proceed- 
5 ing after a Prohibition, Certiorari, fc. l 
Salk\8 4. pl. Attachments have been granted for ſpeaking contemptuous Words con- 
4. cerning the Rules of the Court, and that in the firſt Inſtance, without any 

Rule made on the Party to ſhew Cauſe why ſuch Attachments ſhould not 

be granted; for it would be in vain to ſerve him with a Second Rule, who 

had deſpiſed the Firſt. | | 
. An Attachment is the proper Remedy for Diſobedience of the Rules of 
Mod. 333. Court; as of thoſe made in Ejectment, Arbitrament, c. So where a 
12 Mod. 23 4j, Defendant in Account, being adjudged to account before Auditors, refuſes 
257, 317, to do it, unleſs they will allow Matter diſallowed by the Court before ; or 
5 53% where one refuſes to pay Coſts taxed by the Maſter, whoſe Taxation the 
Stra 6g. Law looks upon as a Taxation by the Court. 


Barnes 40, 41. 2 Barnes 55,.140. Sa k. 71. pl. 6. 


Salk. 84. pl. But an Attachment is not uſually granted for Diſobedience of a Rule of 

3. Miſi Prius, unleſs it be firſt made a Rule of Court; nor for Diſobedience of 
| a Rule made by a Judge at his Chambers, unleſs it be entred ; nor for Dit - 

* But if a Obedience of any Rule without Perſonal Service *. 

Party ſe- 1 50 | 

aches himſelf, and chere is great Reaſon to believe it is to avoid being ſerved with 2 Rule, the Court 

will on Affida vit grant a Rule to ſhew Caule why Service at the laſt Place of Abode, ſhould not be 


deemed good Service, and permit ſuch Rule N.,, to be ſerved, by leaving the ſame at the laſt 
Place of Abode. 


2 Hawks Alſo an Attachment is proper for Abuſes of the Proceſs of the Court 2s 
3 g, for . a Execution where there is no judgment; bringing an Appeal 

e for the Death of one known to be alive; making uſe of a oo of a 
uperior 


ATTACHMENT. 


an inferior one, and then dropping it; uſing ſuch Proceſs in a vexatious, op- on for — 
preſſive, or unjuſt Manner, without Colour of ſerving any other End by it. the Proceſs 

| of the Court 
contemptuouſly. Stra. 185, For Caſes of Contempt, ſee Stra. 384, $10, 5g3. 2 Ld. Raym. 4364. 
2 Strange 899, 1000, 1094. Andr. 275, 8 Mod. 245. *. TE 


For trifling Contempts the Court will not grant Attachments. 


92 —— 


1 


(B) how the Perſon againſt whom an Attach- 
ment is granted is to be proceeded againſt, and 
how diſcharged, * 


Ttachments are uſually granted on a Rule to ſhew Cauſe, unleſs the 2 Hawk. 
Offence complained of be of a flagrant Nature, and poſitively ſworn — 8 
to; in which laſt Caſe the Party is ordered to attend, which he muſt do inn pl. 
Perſon ; as muſt every one againſt whom an Attachment is granted; and if jones 178. 
the Party attending the Court upon ſuch a Rule to anſwer it, or appearing | 
upon an Attachment, be apparently guilty, the Court in Diſcretion, on 
Conſideration of the Nature of the Crime, and other Circumſtances, will 
either commit him immediately, in order to anſwer Interrogatories to be 
exhibited againſt him, concerning the Contempt complained of, or will ſuf- 
fer him to enter into a Recognizance to anſwer ſuch Interrogatories ; 
which if they be not exhibited within four Days, the Party may move to 
have the Recognizance diſcharged; otherwiſe he muſt anſwer them, 
though exhibited after the four Days; but in all Caſes, if he fully anſwer 
them he ſhall be diſcharged as to the Attachment, and the Proſecutor ſhall 
bs left to proceed & againſt him for the Perjury, it he thinks fit; but if he Page 183 
deny Part of the Contempts only, and confeſs other Part, he ſhall not be 
diſcharged as to thoſe denied, but the Truth of them ſhall be examined, 
and ſuch Puniſhment inflicted, as from the Whole ſhall appear reaſonable ; 
and if his Anſwer be evaſive as to any material Part, he ſhall be puniſhed 
in the ſame Manner as if he had confeſſed it. 


* 


ATTORNE RR 


N Attorney is one ſet in the Place of another, and is either Publick, Co. Litt. 52. 
- as an Attorney at Law, whoſe Warrant is Talis ponit loco ſuo talem Ars 58. 
Attornatum ; or Private, who has Authority given him ito act in Rol. Rep. 3. 
the Place and Stead of him by whom he is delegated, in private Con- Of a Reſpon- 
tracts and Agreements; which Authority muſt be by Deed, that it may ſalis and bis 
appear that the Attorney has purſued his Commiſſion. Of this all Perſons rome — 
are capable, and therefore may be executed by Monks, Infants, Feme Co- eas — 
verts. Perſons attainted, outlawed, excommunicated, Villains, Aliens, &c. veral St - 


7 


Vor. J. \ -.- for tures that 


3 
£ TE Nn. 


have given for this being only a naked Authority, the lLxecution of it can be attended 


Tower to with no manner of Prejudice to the Verſons urder ſuch IncapiCities or 
make Attor- 


nies: wvideC. Diſabilities, or te any other Perſon, who by Law may claim any Intereſt of 
Lit. 128 a, fuch diſabled Perſons aftePtheir Death. | | 

(a) For pri- But the Perſon (a) here treated of is an Attorney at Law, who is ap- 
vate Attor- pointed to Proſecute and Defend for his Client, and is conſidered as an 
niesvideTit. Officer bx onging to the Courts of Jullice ; concerning whom thete are 


Auth "rity fyyeral Statutes and Reſolutions” 
and Power. p 


(A) Of admitting Pezſons to att as Attoznies. 
and the Quäliäcations neceſſary koz ſuch 
Perſons. 184- 

(B) Tho may appcar by Attoznep, and in what 

_ Cafes. 185. 
(C) Of Retaining an Attoznep, what ſhall be an 
Appearance; and therein of the Tarrant of 
Attoznep. 186. | 
D) Ok the Power of an Attoznep, when ap- 
pointed; and the Regularity of his Po: 
ceedings. 188. ; 
(E) Ok the Determination of his Power; and 
herein of — * 02 changing im, 189. 
(F) Of his Fees and Digburſements, and the 


, Remedy fo2 the Recovery of _ 190. 
(G) Df the Puvileges which an Attoznep has. 
IQI 5 


(H) Df Offences and Misbehaviours fo2 which 
he is puniſhable ; and herein of the Fozm of 
the Pꝛoceedings againſt him. 192. 


— — — 
i. 


- : 
* 


*Page 184 * (A) Df admitting Perſons to at as Attopnics, 
and the Qualitications neceſſary koz ſuch Per 


| tons, 
Vid: 2 Inſt. EFORE the Statute /7e/?m. 2. cap 10. all Attornies were made by 
2497 377. Letters Patent under the Great Seal, commanding the Jultices to adult 
Cg. Lit. 121 P 


8 Co. 58. the Perſon to be Attorney to ſuch an one; ſince which there have been ſe- 


2 Mod: 83. veral (6) Statutes and Rules made for the better Regulation of Attornies. 
When firit : 


of Record, vide Statute 4 H. 4. c. 18. and Rol. Rep. 3. (b) 3 E. 1. c. 41. which fee explained % 
laſt. 249. 6 Ed, 1. c. 8, explained 2 Inſt, 311, 13 Ed. 1. c. 10. explained 2 Iaſt. 377. 27 Ed. 1. 
7 R 2.14. 3 H. 7. 1. 23 H. 8. c. 3. 29 El. c. 3. 31 El, c. 10. Relating to Cales in which Per- 
ions may proſecute or deferd by Attorney; by the 4 H. 4.c. 18. ae toe inrolled, and ſworn to exe. 
cute their Office tfuly. By the 1 H. 5. c. 4 no Under-Sheriff to WB an Attorney. 33 H. 6. 


c. 7. For reſtraining the Number of Attornies in Verfelt, Suffolk and Whwich, vide 2 loit. 259. 


32 H. 8. c. 4. 18 E. c. 14. 4 An. c. 16. Relating to the Filing of Warrants o Attorney, By the 3 
2 1. C 7. are to ſivn Bills of Fees, and produce Tickets of Money given to Counſel; vide alles 

etter (F. 100.) By the 4 W. and M. c. 4. muſt enter common Bail for his Client; vide Title Bas. 
By the 13 W. 3. c. 6. muſt take the Oaths, By the 12 C. 1. c. 29 made perpetual by 21 C. 2. c. 3. 
acting as an Aitorney ater a Conviction for Forgery or Perjury, to be tranjported, 


B 


e 


4 
ATT O R W EY. 


By the 2 Geo. 2. cap. 23. made perpetual by 30 Geo, 2. cap. 19. ſe, 75. Vide theSta- 
it is enacted. That no Perſon from and after the Firſt Day of December tute, and the 
« 1730, Who was not duly admitted as an Attorney, purſuant to the Di- 1 
« rections of the Statute, ſhall be permitted to act as an Attorney, or to ſue 10 Solicitors 
out any Writ or Proceſs, or to cominence, carry on, or defend any Ac- practiſing in 
« tion or Actions, or any Proceedings, either before or after Judgment ob- Courts of 
« tained in the Name or Names of any other Perſon or Perſons, in any of —— ; and. 
« his Majeſty's Courts of Record, unleſs ſuch Perſon ſhall have been bound, ,} 2 8 
« by Contract in Writing, to ſerve as a Clerk for and during the Space of whereby So- 
five Years, to an Attorney duly and legally ſworn and admitted; and un- licitors may 
lets ſuch Perſon ſhall have continued in ſuch Service during the ſaid Term be admitted 
« of five Years ; and unleſs ſuch Perſon ſhall be allowed ot, admitted and — 

« inrolled by a Judge of the ſaid Courts, and ſhall have taken the following Stamp, or 
« Oath, . I A. B. do ſwear, that I will truly and hone/ily demean myſelf in Fee. Taking 
« the Practice of an Attorney, according to the beſt of my Knowledge and * Turnkey 
« {biltity. And in caſe any Perſon ſhall in his own Name, or in the Name'v a2 art 
« of any other Ferſon, ſue out any Writ or Proceſs, or commence, proſe- 2 | 
« cute or defend any Action or Suit, or any Proceedings in any of the and the Ar- 
„Courts of Law or Equity, as an Attorney or Solicitor, for, or in Ex- ticles can- 
pectation of any Gain, Fee or Reward, without being admitted and in- celled. 
rolled; every ſuch Perſon for every ſuch Offence ſhall forteit and pay _ 88 
« gol. to the Uſe of ſuch Perſon who ſhall proſecute him for the ſaid Of- mY 

« tence, and is hereby incapable to maintain any Action or Suit in any 

Court in Law or Equity, for any Fee, Reward or Diſburſements, on ac- 

count of proſecuting, carrying on or defending any ſuch Action, Suit or 
Proceeding ; and that no Attorney or Solicitor ſhall have more than two 

* Clerks at a Lime, except the Proihonotaries and Secondary of the King's 

* Bench, who may» have three Clerks. Alſo a ſworn Attorney ſuffering 

* any to act in his Name, ſhall himſelf be difabled to act in any Court, 

and his Admitrance in any Court ſhall from thenceforth ceaſe and be 

void: Provided (32) That an Attorney or Solicitor ſworn in any one 

Court, may, by the Conſent of an Attorney or Solicitor ſworn in any other 
„Court, which Conſent muſt appear in Writing, ſigned by the Attorney 

* or Solicitor, in the Name of *{uch Attorney ſue any Writ, Proceſs, or 

* commence, carry on, * proſecute or defend any Action or Actions, or Page 185 
* any other Proceedings in ſuch Court, notwithſtanding ſuch Perſon is 


not {worn or admitted to be an Attorney ot ſuch Court,” | 
znother Leave to practice iu his Name, is anſwerable tor what he does in his Name. 12 Mod. 666. 


(a)Attoraey 


An Attorney (worn and admitted in any of the Couits at H'e/tminfeer, ee 11. 
may Practice in any Inferior Court, uvlefs ſuch Court by Charter or Pre. 2; 


ſcription is reſtrained to a certain Number of Attornies, and has a Power 


io exclude all others. | ; 

Alſo if an Attorney of any Inferior Court is refuſed the Privilege of Lev. 75. 
ating, or turned out by the Judge or Steward, a Mandamus will lie BE 96. : 
teltore him. | — 


wide Tit. Mandamvs. 


2 — — * 


(B) Tho map appear by Attozney, and in what 
| | Tales, | 
HE Stature of Men. 2. cap. 10. gives to all Perſons a Liberty of z Inſt. 249. 


appearing by Attorney without any Letters Patent, which it ſeems C0.Lit- 128, 


lary wete formerly obliged to take out, otherwiſe they were io appear 6 24 
O 3 each 


1 


2 * 


a 


who gives 


ATTORNEY; 
2 Mod. 83. each Day in Court in their proper Perſon ; for the Command of the Wit 
- — nu being bo appear, Was always intended to be in proper Perſon. | 
Perſon, by | | 
Guardian or Attorney, vide Head of Infants. 


„ 


(e) 2 Hawk. But in a (a) Capital Caſe the Party muſt always appear in Perſon, and 
F. C. 273. cannot plead by Attorney; alſo in Criminal Offences, where .an AQ of 
— _ Parliament requires that the Party ſhould appear jin Perſon; ſo in (6) — 
p . Appeal, or on an (c) Attachment. | 

(5) 3 loſt. | - 

312. That the Apellant and Appellee muſt both appear in Perſon. 3 Mod. 268. Fitzgib, ge, 
10 Mod. 86, 11 Mod. 216. pl. 4. 12 Mod. 20, 65. 2 Ld, Raym. 1288, 1289. Holt 255, Co- 
myns 257. 4 Mod. 99. 2 Jones 210, (c) 2 Hawk. P. C. 141, and vide Title Appeal. 


On an Inditment, Information or Action for any Crime whatſoever 
Lev. 146. under the Degree of Capital, the Defendant may, by the Favour of the 
- wy AP Court, appear by Attorney ; and this he may do as well before Plea 
Dy ogf a '* pleaded, as in the Proceedings after, till Conviction. 


46%. - 
3 Inſt. 128. 2 Hawk.-P. C. 276. March 113. A Clerk in Court may confeſs an Indictment for hi 
Clicat. 6 Mod. Rep. 16. : 


By the 18 Eliz, cap. 5. par. 1. it is enacted, That every Informer 
„upon any penal Statute ſhall exhibit his Suit in proper Perſon, and pur- 
s ſue the fame only by hiniſelf, or by his Attorney in Court, and that he 
*« ſhall not uſe any Deputy or Deputies at all. 

By the 29 Elisg. cap. 5. par, 21. it is recited, ** That divers of her Ma- 
jeſty's Subjects dwelling in the remote Parts of the Realm, had been 
many Times maliciouſly troubled upon Informations and Suits exhibited 
in the Courts of the King's Bench, Common Pleas and Exchequer, upon 
penal Statutes, and had been drawn up upon Proceſs out of the Countries 
where they dwell, and driven to attend and put in Bail, to their great 
Trouble and Undoing ; and for Reformation thereof it is enacted, 'I'hat 
if any Perſon or Perſons ſhall be ſued or informed againſt upon any pe- 

nal Law, in any of the ſaid Courts where fuch Perſon or Perfons are hail- 
* able by Law, or where by the Leave or Favour of the Court ſuch Perſon - 
or Perſons may appear by Attorney ; in every ſuch Caſe the Perſon or 
„ Perſons io to be impleaded ot ſued, ſhall and may, at the Day and 
Time contained in the firſt Proceſs ſerved for his Appearance, appear by 
*Page 186“ „Attorney of the fame Court where the Proceſs is returnable, to anſwer 
* and defend the fame, and not be urged to perſonal Appearance, or to 
put in Bail for the anſwering ſuch Suits.” 

— — If one be cutlawed upon an Indictment for not repairing a Bridge, and 
ir William 5 . 
Read's Caſe, thereupon admitted to bring a Writ of Error, he (4) muſt appear, and in 
(4) But if an Perſon aſſi u his Error; ſo adjudged and agreed«by all the Clerks of the 
Adminiſtra- Crown-Ofhce in Sir William Read's Caſe ; and though the Court greatly 
3 „ Pitied Sir Milliam, becauſe he was ninety Years of Age, and very infirm, 
— Thu) — and had kept his Chamber for a Year and more, yet they held that it could 
of his Imeſ- not be done by Attorney, being againſt the Courſe of the Court, and 
tate forMur- doubted whether the King's Privy Seal would help him ; and he was there- 
der. he may upon brought from his Houſe ten Miles from London, in an Horſe-Litter, 
—_ upon Mens Shoulders to the Bar, and came into Court and aſſigned his 
for though Error, and put in Bail to proſecute. 

the Party | 


himſelf muſt have appeared in Perſon, that he might have ſtood Refus in Curia, and anſwered the 
Matter of Fact; yet in this Caſe, that Reaſon fails, March 113. vide the Statute 7 H. 4. c. 13. ) 
which a Judge may examine into the Inability of a Perſon outlawed, to appear, and the Court dil- 
enſe with a perſonal Appearance; and Cro, Jac. 462. where on Affidavit of Sickneſs, the Court 21 
wed of an Appearance by Attorney; vide the 4 and 5 W. and M. c. 18. That Perſons outlawed 


may appear by Attorney, except for Treaſon or Felony, and reverſe the ſame withogt Bail. J,. 
Tale Outlarory.,” | 1 
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If Huſband and Wife are ſued, the Huſband is to make an Attorney , gang. 213. 


for het: Bridg. 73. 
See Title Baron and Feme. Hide 6 Mod. 86. 


* 


If an Ideot doth ſue or defend, he cannot appear by Guardian, Procbein Co. Lit. 136. 
Amy, or Attorney, but muſt appear in proper Perſon ; but otherwiſe of®- 3 
bim who becomes Non compos mentis, for he ſhall appear by Guardian if, — . 2095 


within Age, or by Attorney if of full Age. a Palm. $20. 
2 Sand. 335. Vide Title Ileots and Lunaticke. 


In an Attachment of Privilege by the Marſhal, he ſhall have no Attorney 6 Mod. 16. 
tecauſe preſent in Court. | | 


/C) Of Retaining an Attozney, what ſhall be an 
Appearance; and herein of the Tarrant of 
Attoꝛne ng. , 


N Attorney is not compellable to appear for any one, unleſs he take Salk. 87. pl. 


his Fee, or back the Warrant ; after which the Court will compel 4+ An At- 
| torney, on 


him to appear, Sight of a 
| | Writ again(t 

- Huſband and Wife, undertook to appear for them, but afterwards would not do it; 2 Declaration 
vas delivered, which he received de bene eſſe, and Judgment was entered for want of a Plea; and 
the Court ſet it aſide for Irregularity, but ordered the Attorney to be laid by the Heels; and it was 
faid, That if an Attorney undertakes to appear, and afterwards will not do it, upon Summons before 
2 judge he ſhall be compelled to do it. 6 Mod. 86, Str. 693. 12 Mod. 251.* Bound by hi: 
Undertaking to appear for an Intant. Stra, 114. | 


® Or by Motion in Court. 


If before a Writ be taken out ah Attorney promiſe to appear to it, and 
afrer it is taken out and ſhewed to him, he ought to appear, but that is no © Mod. 42. 


actual Appearance; but if ſugh Undertaking be after the Writ is actually Ja. Fide 
taken out, it is an Appearance. 1 Comb. 299. 
z Will. Rep. 

Y 277. Barnes 1, 32. Stra. 422. 


+ Where ar Attorney takes upon him to appear, the Court looks no“ Page 187 
farther, but — as if the Attorney had ſufficient Authority, and leaves 8 I. 86 pl 

the Party his Action againſt him, 3. per Holt 
laid to be 

the Practice of the Court. 


If an Attorney appears, and Judgment is entred againſt his Client, the Salk. 88. 
Court will not ſet afide the Judgment, though the Attorney had no War- "pF ad . 
rant, if the Attorney be able and reſponſible, for the Judgment is regular, 8 P. That an 
and the Plaintiff is not to ſuffer when in no Default; but if the Attorney Action will 
be not reſponſible or ſuſpicious, the Judgment will be ſet aſide, for other- lie againſt an 


wiſe the Defendant has no Remedy, and any one may be undone by that Attorney for 
Means —_ 


Warrant, 


5 Mod. 205, And for that Reaſon an Attachment denied. Comb. 2 vide infre Letter (H. 192.) 


A Wai- 


ron. 
Rol. Ab.. A Warrant of Attorney may be entered at any Time before Judgment, 


290. or before a Wiit of Error brought. 


For this vide 8 
18 Eliz. c. 14. That after Verdict in any Court of Record Judgment ſhall not be ſtayed or re verſed 


for want of a Warrant of Attorney; and wide 32 H. 8. 30. and 4 An. c. 16.1. 3. That the Plain- 
tiff's Attorney ſhall file his Warrant the fame Term he declares, and the Defendant's Attorney the 
ſame Term he appears, on Pain of forteiting ten Pounds, and alſo ſuffering ſuch Impriſonment, az 
by the Diſcretion of the Juſtices of the Couit, where any ſuch Default ſhall happen to be, ſhall be 
thought convenient. Jide Rol. Rep. 186, March 122. Goldſ, gi, Brownl. 46. Hetley 59. 
Bullt. 21. Cro+ Jac. 277. Tide Titie Errer. | 


Fareſl. 4. No Man, though by Conſent of Parties, can be Attorney of both Sides, 
Per Curiam. for the Conſent of Parties cannot change the Law. 

Salk. 89. If the Attorney in the original Action, acts as Attorney in the Proceed- 
pl. 11. 402. ings againſt the Bail without any (a) new Warrant, this is Error“; for 
pl. 10. though any Perſon may take out a Scire Factas, yet upon the Return a 
2, Salk. 603. Plea coinmences, and a new Warrant of Attorney | ought to have been 


Salk. 36g. 2 
* — entred, becauſe this is a new Cauſe and different Record. 


821, 1482. | 

7 Mod. s Mod. 397. Carth. 4475. Burr. and Atzw22d. (a) Ifthe Tenant makes an Attorne: 
tn Banco, and after Conurance of this Plea is demanded by a Franchiſe, and granted, the Attorney 
ſhall continue Attorney for him in the Franchiſe alio, w thout other making, and he is his Attorney 
there in facte, without other Removal; for the Conuzance is g anted to hold Plca as the Juſlices 
ought, it this had not been granted. 21 E. 3. 45. b. 61. 21 AM. pl. 19. Fitz Tit, Receit 133. Rol. 
Abr. 290. S. C. So if after Conuzarce granted a Re- ſummons be ſued tor the Faller of Right there 
in the Court where this was granted, he continues Attorney for him there allo upon the fi: ſt Retainer, 
Rol. Abr. 290. lt Judgment be given in Banco againſt the Demandant, and this is reverſedin HB. H. 
for Error in the Proceſs, the Attorney which the Tenant had in the firſt Plea, ſhall continue bis 
Attorney now in B. K. to antwer to the Original. Rol. Abr. 290. 


Sed. gu. If the Court on Motion would not give Leave to file a Warrant of Attorney 


2 Show. In Debt on a Bail-Bong, the Principal gave a Warrant of Attorney ts 

_— 161- appear for him'el', and likewiſe ordered the ſame Attorney to appear for 

| 6 the Bail, who were his Neighlours ; the Attorney appeared accordingly, 
and for Want of a Plea, Judgment was had againſt the Principal and Bail ; 
but upon Motion fer aſide as to the al, the Principal's Order not being a 
Warrant to appear for more than himſelf, and it being by Ignorance of 
the Law, and not a wilful AQ, the Judges diſchirged the Attorney as to 

+2u. If the any Contempt f. 

Courts . 


would now ſet aſide the Judgnights againſt the Bail, if they were regularly ſerved with Proce's, unleſt 
they had a good Defence ? . | 


: If there b&a Miſtake in the Attorney's Name, it may be amended by 
_— = the Warrant of Attorney, for the Warrant of Attorney being precedent, 
ks dams will amend the Roll, and the Court will take Notice that it is the ſame 
de no where that appeared, | 


entered, the 


Court cannot amend. 3 Bulſt. 202. Vide Salk. 88. 


»Page 183 * (D) Df the Power of an Attozney when ap- 
| pointed, and the Regularity of his Pro⸗ 


cerdings, 
Corb. 40. HE Authority of an Attorney, when appointed, continues until Judg- 
. Abr. ment, and fora Year and a Day afterwards to ſue out Execution, and 
Rel. Rep. for a longer Time if they continue Execution; but if not, the Judgment 


15 


366. 


ATT O NE 


i; ſuppoſed to be ſatisſied; and to make it appear otherwiſe, the Plaintiff Sule 426. 
muſt (a) again come into Court, which he either does by Scire facias, or an 
Action of Debt on the Judgment, (e) And 


then 2 new 
Authority is neceſſary, Salk. 86. 


By the 2 Geo. 2 cap. 23. ſe. 22. it is enacted, That every Writ and 

« Procels for arreſting the Body, and every Writ of Execution, or ſome 
„Label annexed to ſuch Writ or Procets, and every Warrant that ſhall be 
© made out upon any fuch Writ, Proceſs or Execution, ſhall, before the 
ger vice or Execution thereot, be ſubicribed or indotſed with the Name 
« of the Attorney, Clerk in Court, or Solicitor, written in a common 
„ legible Hand, by whom ſuch Writ, Proceſs, Execution or Warrant re- 
« ſpectively thall be ſued forth; and where ſuch Attorney, Cleik in Court, 
« or Solicitor, ſhall not be the Perſon immediately retained or en ployed 
« by the Plaintiff in the Action or Suit, then alſo with the Name of the At- 
« torney or Solicitor ſo immediately retained or employed, tò be ſubſcribed 
« gr indorſed, and written in like Manner ; and that every Copy of any 
« Writ or Pruceſs that thall be ſerved upon any Detendant, ſhall before 
the Service thereof be in like Manner ſubſcribed or indorſed with the 
„Name of the - Attorney or Solicitor who thail be 1m:nediately retained or 
« employed by the Plaintiff in fuch Writ or Proceſs,” 

Ail Warrants for confefling Judginents taken by any Sheriff or Bailiff Por this vide 
from any Perfon in his or their Cuitody by Arreſt, if not executed in the Salk. 402. 
Preſence of ſome ſworn Attorney ofeither Court, and his Name ſet or ſub- EI. 12. 
ps. 8 ES 6 Mod. 88. 
{ſcribed thereto as a Witnets, ſhall not be good or of any Force, and upon |, | 
Oath made that the ſame was not done, the fame ſhall be ſet aſide, and the Ld. Raym. 
Sheriff or Officer may be puniſhed for ſo doing; and if Judgment be entred 345, 598. 
thereon, the ſawe on Motion will be vacated and ſet afide z and if Execu- Barnes 28, 


tion thereon be executed, the Party will have Reſtitution awarded him. 37» 188, 
2 Barnes 


6, 51, 
Gtr1. $26, 330, 639, 2 Stra. 718, 807. 2 .d. Raym 14632. 2 Stra. 882. Barnard, K. B. 357, 
3:8, 404. 2 S ra. 902, 1245, 1247. 5 Mod. 144. Comb. 76, 224 Fitzgib. 191. 8 Mod. 77. 
Sce Andr. 54, 399. = 


In Aſumpfit the Deſendant pleaded Non Afſumpfit infra ſex annes; the Saik. 86. 
Plaintitt replied, and for Want of the Defendant's joining Iſſue in due Pl. 2. 
Time, the Plaintiff's Attorney ſigned Judgment, but afterwards conſented 
to accept the Joinder in Iſſue; but upon Motion to the Court to compel 
him to accept it, it was oppoſed, becauſe the Plea was a hard Plea, and 
the Client had Notice of the Advantage, and ordered the Attorney to 
inſiſt upon it. The Court faid, I hat fince it was a hard Plea, they would 
not have compelled him if he had not conſerted to waive the Advantage, 
bat now they would hold him io his Conſent ; and for the Client, he 
was (b) bound by the Conſent of his Attorney, and they could take nog) That the 
Notice of him. | Attorney's 

- Coutent to 
dand to ag Arb'tration will bind the Client, vide Carth. 412. Salk. 70. pl. 3. Skin. 679. 2 Salk. 
7%. 12 Mod. 129. Comb. 439. : 


Ila Debt the Plaintiff by Attorney cannot enter a Retraxit, becauſe that Page 189 
a perpetual Bar, and in Nature of a Releaſe. 
8 Co. 88. 
Cro, Jac. 211. Jenk. 283, In Treſpaſs in C. B. there was a Verdict for the Plaintiff, and his At- 
torney entered a Remittit Damna as to Part, and Judgment for the Reſt ;, and it was held, that the 
Attorney, by his being conſtituted Attorney, may remit Damages, and that a Remittitur need not 
de by the Plaintiff in propria Perſona, as a Retraxit mult, Salk, 89. pl. 9. Lamb and Williams, 
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AT TOR N E x. 


*. 52. If a Client deſires his Attorney to put in a Plea, which the Attorney 
Where o knows to be falſe, in ſuch Caſe he may plead guod non fuit veraciter Infor. 
brought® natus, and thereby he diſcharges his Duty. | 


ror, and the : 8 1 
Attorney ſor one of the Parties aſſigned Error, to which the Defendant took Iſſue, and the other 


would plead in Abatement. ide 6 Mod. 40. 2 Stra. 783. Barnard. K. B. 4. Fitzgib, 1. and 
Tit. Error.” 5 | 
Re 


1100 


(E) Ot the Determination of his Power; and 
herein of diſmiſling oz changing him. 


Fd: Fare. Luan Order of the Courts it is provided, That no Perſon without Rule 
30. of Court, Order of the Judge or Secondary, and Notice to the adverſe 
12 Mod, Party or his Attorney, ſhall change or ſhift his Attorney ; or if done by 
440. ſuch Order as aforeſaid, ſuch Attorney newly coming in, is to take Notice, 
og dat his Peril, of the Rules in the Cauſe, whereunto the former Attorney was 
15 4 wn liable to take Notice, and ſhall alſo pay ſuch firſt Attorney, upon Demand, 
| ſuch Fees as the Secondary ſhall tax to be due to him. 
Vide enk. That where the Attorney for the Plaintiff or Defendant dies pending the 
179. \ Suit, and the Party whoſe Attorney is dead, will not retain another At- 
— bs Reg. torney to manage his Cauſe, the Attorney againſt him may proceed, and 
1 is not bound to hinder his Client's Cauſe, ' ; 
Raym. 18. If A. gives a Warrant of Attorney to one to confeſs Judgment in Debt 
to B. by Non ſum Informatus at eight in the Morning, and at ten the fame 
Day A. dies before the Judgment is ſigned by the Secondary, yet the 
Judgment is regular. 
"ST to confeſs a Judgment is not revocable, and the 
Y Court will give Leave to enter up the Judgment though the Party does 
Vide Raym. reyoke it, but it is determinable by the Party's Death; but if the Party dies 
2 3. in the Vacation, the Attorney may enter up the Judgment that Vacation, 
Far. 2, 93. as of the precedent Term, and it is a Judgment at the Common Law, asof 
2Ld. Raym. the precedent "Term, though it be not ſo upon the Statute of Frauds in te- 
766, 849, ſpect of Purchaſers, but from the Signing; alſo ® the Attorney mult bring 
* 0 in the Roll before the Eſſoin of the ſubſequent Term, otherwiſe the Court 
1 will not admit it to be filed. | 


1121. Andr. 
5 309. Barnard. K. B. 357. 358, 404. . 


W i 
—— T 


page 19 (F) Df his Fees and Diſburſements, and the 


Remedy kfoz rhe Recovery of them. 


Vide Cro. Y the 3 Jac. 1, cap. 7. it is enacted, That no Attorney, Solicitor, 
Car.159.and or Servant to any, ſhall be allowed from his Client or Maſter, of or 


ac * for any Fee given to any Serjeant or Counſellor at Law ; or of or for 
fo) IfanAt- any Sum or Sums of Money given for Copies, to (4) any Clerk or 
torney al- | 

ledges a ſpecial Promiſe to pay, the Statute cannot be pleaded. Salk. 86. pl. 1. Comb. 126. Al. 4. 
So if there be three Counts in the Declaration; the firſt for Work done in proſecuting, Cc. 2d. 
Upon an executory Conſideration to proſecute and defend Suits, and alledging a Performance. 3d. 


Upon a general I Computaſſet, Cartb. 57. « Clerk 
„ Clerks, 


AT TOR NE N 


« Clerks, or Officers in any Court or Courts of Record at (5) Weſtminſter, 
« ynleſs he have a Ticket ſubſcribed with the Hand and Name of the ſame 
« Serjeant or Counſellor, Clerk or Clerks, or Officers aforeſaid, teſtifying 
« how much he hath received for his Fee, or given or paid for Copies, and 
« at what Time, and how often; and that all Attornies and Solicitors thallz) There. 
« (c) give a true Bill unto their Maſters or Clients, or their Aſſigns, of all fore does 
„other Charges concerning the Suits which they have for them, ſubſcribed not extend 
« with his own Hand and Name, before ſuch Time as they or any of them!“ Matters 
« ſhall ch their Clients with any the fame Fee or Charges.” wratieRed 
ſhall charge their Clients w y ; ges. in, or where 
n | Part of the 
Buſineſs was done in an inferior Court, and Part in F*uſtminſker. Carth. 1479. (e) Vide Raym. 
245. and 3 Keb. 118, 314. Where this Clauſe of the Statute was pleaded, and held a good Plea; 
but where the Executor of an Attorney ſued for Fees, the Court held that it was not nece ſſaty to 
have the Bill ſigned. Comb. 348. Rep. and Cal. of Pract. C. P. 58. Andr. 276. 3 Vin. Abr. 
208. pl. 7. Nor to an Adminiſtrator. Barnard. XK. B. 433. Nor to a ſpecial Agreement. 2 Bar- 
nard. K. H. 164. nor to conveyancing Buſineſs. Barnes 37. It may be given in Evidence upon ou 
Aſſumpfit pleaded to = Action brought for Fees. Show, Rep. 338. 12 Vin. Abr. 76. pl. 71. 


The Executor of an Attorney brought an Action for Fees and Law Salk. 89. pl. . 
Buſineſs done by his Teſtator; Defendant moved to refer the Plaintiff's Rep. andCaſ. 
Demand to the Maſter, but denied, becauſe all the Buſineſs was done in g“ CF. 
another Court; otherwiſe had the Buſineſs been done in this Court, or 2Stra. 1956, 
partly in this; and beſides, the Plaintiff was an Executor. Andr. 276. 

arnes 91, 


By the 2 Geo. 2. cap. 23. ſed. (d) 23. made perpetual by 30 Geo. 2. cap, 5 
19. ſeck. 75. it is enacted, That no Attorney or Solicitor ſhall commence ba wo A& 
« or maintain any Action or Suit for the Recovery of any Fees, Charges or tend 9 — 
Diſburſements at Law or in Equity, until the Expiration of one Month Bill of Fees 
te or more after ſuch Attorney or Solicitor refpeCtively ſhall have delivered and Di- 

e unto the Party or Parties to be charged therewith, or leit for him, der 
« or them, at his, her or their Dwelling-Houſe, or lad Place of Abode, ares eee 
« Bill (e) of ſuch Fees, Charges and Diſburſements, written in a common ney and So- 
© legible Hand, and in the Engliſb Tougue, (except Law- Terms and Names liciior to 
N of Writs) and in Words at Length, (except Times and (// Sums) which another. 
* Bill ſhall be ſubſcribed with the proper Hand of ſuch Attorney or Soli- Stat. 3 
« citor reſpectively; and upon Application of the Party or Parties charge- „ * 
able by ſuch Bill, or of any other Perſon in that Behalf authorized, un- 
to the Lord High Chancellor, or the Maſter of the Rolls, or unto any 
* of the Courts, or unto a Judge or Baron of any of the laid Courts re- 
* ſpeQtively, in which the Buſineſs contained in ſuch Bill, or the greateſt (g) 
* Part thereof in Account or Value, ſhall have been tranſa&ed ; and upon 
the Submiſſion of the ſaid Party or Parties, or ſuch other Peron autho- 
* rized as aforeſaid to pay the whole Sum, that upon Taxation of the faid 
* Bill ſhall appear to be due to the ſaid Attorney or Solicitor reſpectively, 
it ſhall and may be lawful for the faid Lord High Chancellor, the ſaid 
** Maſter of the Rolls, or for any of the Courts, or for any Judge or Baron 
of any of the ſaid Courts reſpeQively, and they are hereby required to page 191 
refer the ſaid Bill, and the faid Attorney or Solicitor's Demand there- 
upon, (although no (5) Action or Suit ſhall then be depending in ſuch 
Court touching the ſame) to be taxed and ſettled by the proper Officer 

(e) That fo 


the Client may have an Opportunity of look ing into it before he is run to any further Expence. Str. 
633. Prat, Reg. C. P. 36. Rep. and Caf. Pract. C. P. 27. Barnes 28. He.etofore it was a common 
Thing for an Attorney to deliver in his Bill at any Time pending the Suit. Barnard. X. B. 316. 
Taxation cannot regularly be applied for before Bill delivered. Barnes 102. Rep. and Caſ. Pract. 
C. P. 60. (/) Every Attorney, Ec. may write his Bill of Fees and Diſburſements with ſuch Abbre- 
viations as are now commonly uſed in the EngiiſS Language, any Thing in the above Ad to the 
contrary notwithſtanding, Stat. 12 Geo. 2. c. 13. ſ. 5. See Barnes 94. Pract. Reg. C. P. 37. 
(gz) See Barnes 98. Salk. 89+ pl, 10. (+) See Barnes gg, Salk, 89. pl. 10. 
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(a) Hereto - 
ſore no Rule 
could be (0 
made ſor re- 
ferring an 
Attorney's 
Bill deliver-“ 
ed to his « 
Client, un- ; 


10 


leſs there . 
had been an 
Action * 
pendiag 10 
thereon. 10 
Salk. 332. 
pl. 8. Pre- 


vious to this“ 


Statute, 1s, 56 
the very « 
Wear next „ 
before ; the 

late Lord ** 
Chancellor ** 
King dec'ar- cc 
ed, that he .. 
firit intro» 
duced the 
Practice of 


bringing in 


the Money 4 
into the 4 
Courts at 

Law, when 
he was L. C. 


J. C. P. and . 


that the 4 
ſame Rule 
was after- 
wards ob- 
ſerved in X. «« 
B. tor the 40 
Party being, 
ſtopped from 
luing at 


10 


«6 


& FP ANTE . | 
of ſuch Court, without any Money being Ca) brought into the ſaid Court 
for that Purpoſe ; and if the ſaid Attorney or Solicitor, or the Party or 
Parties chargeable by ſuch Bill reſpectively, having due Notice, ſhall re- 
fuſe or neglect to attend ſuch Taxation, the laid Officer may proceed ty 
tax the ſaid Bill ex parte, (pending which Reference and Jaxation, no 
Action ſhall be commenced or prolecuted touching the ſaid Demand ;) 
and upon the Laxation and Settlement of ſuch Bill and Demand, the ſaid 
Party or Parties ſhall forthwith pay to the ſaid Attoiney or Solicitor te— 
ſpectively, or to any Perſon by him authorized to receive the ſame, that 
ſhall be preſent at the (aid Taxation, or otherwiſe unto ſuch other Petlon 
or Perſons, or in ſuch Manner as the reſpective Court aforetaid ſhall gi- 
rect, the whole Sum that ſhall be found to be or remain due thereon ; 


* which Payment ſhall be a full Diſcharge of the ſaid Bill and Demand; 


and in Det:.ult thereof, the faid Party or Parties ſhall he liable to an At- 
tachment or Proceſs of Contempt, or to ſuch other Froceedings at the 
Election of the ſaid Attorney or Solicitor, as ſuch Party or Parties was o; 
were before liable unto ; and if upon the ſaid Taxation and Settlement it 
ſhall be found that ſuch Attorney or Solicitor ſhall happen to have been 
over-paid, then in ſuch Caſe the faid Attorney or Solicitor reſpectively 
ſhall forthwith refund and pay unto the Party or Parties intitled thereun- 
to, or to any Perſon by him, her or them authorized to receive the ſame, 


il preſent at the Settling thereof, or otherwiſe unto ſuch other Perſon ot 


Pertons, or in ſuch Manner as the reſpeQtive Court aforefaid ſhall ditect, 
all ſuch Money as the ſaid Officer ſhall certify to have been ſo over-paid ; 
and in Default thereof, the ſaid Attorney or Solicitor reſpectively ſhall in 
like Manner be liable to an Attachment or Proceſs of Contempt, or to 


* ſuch other Proceedings at the Election of the ſaid Party or Parties, as he 


would have been ſubject unto if this Act had not been made; and the 
faid reſpective Courts ate heieby authorized to award the Coſts of ſuch 
Taxations to be paid by the Parties, according to the Event of the Tax- 
ation of the Bill, (that is to ſay) if the Bill taxed be leſs by a ſixth Part 
than the Bill delivered, then the Attorney or Solicitor is to pay the Coſts 
of the Taxation; but if it ſhall not be leſs, the Court in their Diſcre— 
tion ſhall charge the Attorney or Chient, in regard to the Reaſonableneſ: 
or Unreatonableneſs of ſuch Bills.” 


Law, he thought it reaſonable that the Attorney ſhould have Security for his Money, but refoed ts 
do it in Chancery. Mol. 68. pl. 40. Luere therefore the Reaſcnaviencſs of this Part of the Ack. 


* th ——_—\ 


(G) Df the Pꝛivileges which an Attoznep has. 


4 


Ttornics have (6) Privilege not to be ſued in any other Courts excep! 
thoſe in which they are ſworn and admitted, becauſe of the Prejudice 


that may accrue to the Buſineſs of thoſe Courts in which their Attendance 
2 Leo. 286. is required; neither are they to be held to ſpecial Bail, becauie they are 


Vide Head 


of Privilege and Title Abatement. 


() Bat this Privilege an Attorney ſhall not have at the King's 


Suit. 2 Rol. Abr 274. Bro. Super ſedeat 1. 5 H. 6. 44. Nor unleſs there be the fame Remedy :n1 
his own Court; therefore ſhall not have it when Money is attached in his Hands by foreign Attach- 
ment in the Sheriffs Court in Londen. Sand. 67. Yide Comb. 417. Nor in an Action Rea! againft 
an Atto ney of the King's Bench. Sand, 67. Nor Appeal againit an Attorney of the Cominon 
Pieas. Sand 67. Nor when he ſues, or is ſued in azter dreit, as Executor or Adminiſtrator. 1% 
Mod. 316. Ld. Raym, 533. Hob. 177. Salk. 2. pl. 4. Nor when one Attorney fues another, 
2 Mod 298. 2 Rol. Abr. 274. Barnes 35. Nor when he joins ot is joined in the ſame Action: 
with others. Vent. 298. Dyer 277, Gedb. 10. 2 Rol. Abr. 275. 


obliged 


AT TO ANF, 


obliged to attend, and therefore are preſumed to be always amenable ; 
alſo as Officers of the Court they are intitled to the Proceſs of Attachment, 
and may ſue by Attachment of Privilege. 

* Alſo if an Attorney of any of the Courts of Weftminſ/ter- Hall be choſen *Page 192 
Conſtable, he may have a Writ of Privilege for his Diſcharge, for his At- 
tendance being neceſſary in thoſe Courts, it is apparent that he cannot exe- as” a. 
cute any inferior Office in Perſon ; and this Privilege he ſhall have, not only 283, 389. 
where there is no ſpecial Cuſtom concerning the Election of Conſtables, Vent. 16, 29. 
* but alſo where they are choſen by a particular Cuſtom in reſpe& of their Noy 112. 
Eſtates, or otherwiſe, for that no ſuch Cuſtom ſhall be intended to be more a — 30. 
antient than the Uſages of thoſe Courts, and therefore ſhall give Way to them. 30h. N 88 

Lev. 268. 

Mod. 13. Raym. 179. 11 Mod. 216. pl. 3. 22. pl. 1. 12 Mod. 88, 115, 180, 256, Ld. — 
94. Skin. 669. Fitzgib. 192. 2 Stra. 1050. 


— 


(14) Of Dffences and Misbehaviour fo2 which he 
is puniſhable ; and herein of the Fozm of the 
Pꝛoceedings againſt him. 


Trornies are Officers of the Court, and liable to be puniſhed in a ſum- 
mary Way, either by Attachment, or having their Names {truck out Stile 428. 
of the Roll of Attornies, for any ill Practice attended with Fraud and Cor- — Cars 
ruption, and committed againſt the obvious Rules of Juſtice and common g Nied. 16. 
Honeſty : But the Court will not eaſily be prevailed on to proceed in this 187. 
Manner; if it appears that the Matter complained of was rather owing to 5 Mod. 10g. 


Neglect or Accident, than Deſign, or if the Party injured has other 9 2 
medy provided by Act of Parliament, or Action at Law. ark a x 5 , 
883, 657, 


666. Fitzgib. 191. Barnes 159, 2 Barnes 39, 290. 4 Mod. 367. and the preceding Authorities, 


But if an ( Attorney takes upon him to proſecute or defend a Suit for 38 E. 3.8.b. 
2nother, without any Manner of Directions from him, the Court will grant ( ald 
an Attachment againſt him. 8 

| ing upon 
himſelf to proſecute or defend any AQion, who is no Attorney, is liable to be puniſhed in this Man- 
ner, whether he had any Directions or not. 2 Hawk. P. C. 144. In Strictnets, he is liable to be 
puniſhed unleſs he record his Authority or Warrant of Attorney in Time. 2 Hawk. P. C. 144. 


Attornies are alſo puniſhable for baſe and unfair Dealings towards their 
Clients in the Way of Buſineſs, as for protracting Suits by little Shifts and Raſtal. 93. 
Devices, and putting the Parties to unneceſſary Expences in order to raiſe ®';3: 

2 2 Hawk. 
their Bills, or demanding Fees for Buſineſs that never was done, or for Ce) p. C. 144. 
refuſing to deliver up to their Clients Writings with which they had been (e) But the 
intruſted in the Way of Buſineſs, or (4) Money which had been recovered 22 will 
and received by them to their Clients Uſe, and for other ſuch like groſs nt an 
and palpable Abuſles. Attachment 

for the De- 

ta ger of ſuch Writings or Money, without firſt making a Rule on the Attorney to deliver them to the 
Party; allo it will juſtify an Attorney's detaining ſuch Writings or Money for his Security, till he be 
paid all his juſt Fees; nor will it ever interpole in this Manner, as to any Writings or Money re- 
ceived by an Attorney on any other Account, except only in his Way of Buſineſs as an Attorney, but 
will leave the Party to his ordinary Remedy by Action. Salk 87. pl $5. See St. a. 547, 621. 8 Mod. 
306. 12 Mod. 516, 584. 2 Barnard. K. B. 263. (4) Attornies imbezilling their Client's Money 
excepted out of the inſolvent Debtors Act. 


* 


Attornies 


— — 2. — —  -y- — 27 — — — 
— 
1 K — I 


FH 
F 


AT TOR NE F. 


Cro. Car. 74. Attornies are puniſhable for diſobeying the Rules of Court, of which 
Io 24'- they have Notice, either expreſſy or impliedly ; alſo for forging a Writ, or 
— 12 * any other Matter of Record, or but attempting to do it, or for taking out 
Fitz. At- a Capias which has no Original to warrant it &, or for receiving Money of 
tachment a Client for ſuing out an Original, and alſo for the Fine due thereon to 
3» 7. the King, where in Truth no Original was ſued out, nor any Fine paid to 
1 5 the King, or for endeavouring to impoſe upon the Court, as by cauſin 
lege 43. an Action to be brought againſt one in it, by Colluſion, without any jul 
Ground, in order thereby to intitle the Party to the Privilege of the Court, 
*Page 193 * and afterwards, upon the Examination of the Matter in — giving a 
falſe Account of it, or for giving Directions to a Sheriff concerning what 


8 Perſon he ſhould return on a Panel +. 


PI. Cr. 145 | 
c. 22. ſ. 11. 1 Com. Dig. 475, 20 H. 6. 37. a. 2 Inſt. 216. Lit. Rep. 46. 4 laſt. 101, Hetl. 29, 


* This muſt now be underſtood to relate to Suits by Original, in B. R. 


+ An Attorney ordered to pay Coſts, (as well as his Client) having joined in an Affidavit, to ſup- 
port a frivolous Complaint, and made reſentful Declarations, which ſhewed him to be perſonally 
active in it. 2 Bur. 654.— Where Attornies act properly the Courts will take particular Care .s 


protect and countenance them. 


Audita Querela. 


N Auiita Querela is a Writ to be relieved againit an unjuſt Judg- 

A ment or Execution, by ſetting them aſide for ſome Injuſtice of 

the Party that obtained them, which could not be pleaded in Bar 

to the Action; for if it could be pleaded it was the Party's own Fault, and 
therefore he ſhall not be relieved, that Proceedings may not be endleſs. 


(A) Tho map be relieved by Audita Querela, and 
againt whom. 193. 3 
(B) In what Tales an Audita Querela will lie. 194. 


(A) Mho map be relieved by Audita Querela, and 
| againſt whom, 


2 Inſt. 673, IF an Infant acknowledges a Recognizance, Statute-Merchant or Staple, 


Dyer 232, or Recognizance in Nature of a Statute-Staple, he cannot avoid this 


"64 without an Audita Querela brought before his full Age, becauſe his Nonage 
8. P. * ought to be tried by Inſpection. \ | 


| Judged, 


10 Co. 43. S. P. adjudged. Noy 16, Velv. 88. Cro. Jac. 59. 2 Rol. Abr. 57. 2 Bulſt. 320. 
Vide Reg. 149. F. N. B. og. That an Infant may bring an Audita Qrerels to avoid a Statute lor 
his Nonage, although it be not certified or returned in any Court. Ander. 228. And there ſaid, 
that the common Practice was ſo, elſe the Conuzor might be of Age before the Conuzee would pro- 


cure it to be certified, Vide 3 Bulſt. 307. Vide Title Infant. 
If 


_AUDITA QUERELA, 


If A. being within, Age becomes Bail for B. and after two Scire fa. and 
Nibil returned, Judgment is given againſt A. c. he may have an Audita Yelv. 155. 


Querela and avoid the Recognizance, and ſo the Judgment thereupon of £10 ac 
Conſequence ſhall be avoided, LEP, 
Ent. 87, 88. 


Where an Infant was Bail and taken in Execution, and he brought an Audita Querela, and moved 
to be inſpected; and the Court, as a Matter diſcretionary, refuſed to admit him to Bail till he cor- 
roborated his Allegation by the Oaths of Witneſſes, and a Copy of the Regiſter where he was born 
was produced, and then he was diſcharged ; but if he had brought bis Audit Yuerela before he 
was taken in Execution, he muſt have had a Superſedeas of Courſe. Carth, 278, 279. 


But if A. being within Age enters into a Bond to B. who procures C. 
without any Warrant, to appear for A. and confeſſes a Judgment thereupon, | 
yet A. ſhall not have an Audita Querela, but he muſt take his Remedy“ Page 194 

by 


by Action of Diſceit againſt the Attorney “. Cro. Jac. 
694. Vide 
infra Letter B. Sed gu. If the Court would not, on Motion, have ſet aſide the Judgment ? 


If Tenant in Tail acknowledges a Statute, and dies, the Conuzee ſues * 


Execution againſt the Heir, he may avoid it by Aſſiſe, without being put 
to his Audita Quere la. 8 Jac. 88. 
i Vide Sid. 5 5. 


But the Iſſue at his Election may have an Audita Querela, if he will. Rol. Abr. 305. Cro. Jac. 
8. That this is only an equitable Action, and may be brought by a Reverſioner, or him that has 
but Intereſſe Tarminiz or might have been by Ceſtui que Uſe before the Statute. March 71. 


So if a Diſſeiſor acknowledges a Statute, and the Diſſeiſee enters, the Rol. Abr. 
Conuzee extends the Land, the Diſſeiſee is not put to his Audita Querela 23% — 
to avoid the Extent, becauſe there is not the Appearance of Juſtice in this =—_ Jac. 
Extent, the Conuzor having only a tortious and unlawful Seiſin of the 
Land, and conſequently no Power to charge it. 

But if 4 be Tenant for Life, Remainder to B. his Son in Tail, A. enters Raym. 19. 
into a Recognizance and dies, C. brings a Scire facias, and B. is returned Sid. 54. 
Heir and Tertenant, and warned, but makes Default; he can have no eb. 112, 
Audita Querela to avoid this Execution, becauſe he had a Day given him Lev. 4, 42. 
in Court to ſet aſide the Recognizance, and it was his Folly not to appear S. C. beuween 


when warned, Day aud 
Guilford, 
Vide infra 
Letter C. 

If a Statute be acknowledged to two, of which one is an Infant, and they 8 E. 3. 12. 
make a Defeazance, and after ſue Execution contrary to it, an Audita Que- b. 
rela ſhall be brought 2gainſt both, for it does not appear within the Deed Rol. Abr. 
that he is an Infant; alſo the Deed of an Infant is only voidable, and per-3'* 
adventure he will affirm it. 

If a Statute be made to Baron and Feme, and they make a Deſeazance, 48 E. 3. 12. 
and ſue Execution contrary to it, the Audita Querela ſhall be brought againſt Rol. Abr. 
both, although the Defcazance be void as to the Wife; for this Action is 312 
in Lieu of an Anſwer of the Execution, which is ſued by both ; and this is 
all one as if the Baron alone had made the Defeazance, which would have 
been a ſufficient Diſcharge. i 

If a Statute be acknowledged to a Feme Sole and J. S. and after the 11. 4.8. b. 
Feme takes Huſband, and F. S. releaſes, and after Execution is ſued, the Rol. Abr. 
Audita Nuerela may be. brought againſt the Baron and Feme and F. S. 313. 

If two Executors ſue Execution for Damages recovered by the Teſtator, 21 E. 3. 13. 
where one hath releaſed, an Audita Querela lies againſt both. — FEES 

O. F.nt. 89. 


Rol. Abr. 312. That no Audita Querela lies againſt the King. Noy 26 2 Bulſt, 325. Jenk. 129. 


(3) In 


r 
* - - - — _ 


AUDITA QUEREL A. 


(B) Jn what Caſes an Audita Querela will lie. 


Cro. Elia. 40. F F a Conuzze of a Statute releaſes to the Tertenant all Right, Intere&, 
And. 133. and Demands, together with all Suits and Executions, and afterwards 


722 Abr. ſues Execution, the Tertenant ſhall have an Audita Querela to ſet aſide 


| Co.Lit.265, this Execution, | 


291, 10 Co, . 6 

47. But it may be demanded, How a Statute, which has the Force and Solemnity of a Judgment, 
can be avoided by an Act of lefs Notoricty than itfelf; as a Releaſe, which is an Act im Pars, muſt 
be confeſſed to be; which overthrows the eſtabliſhed Rule unumquodgque ſolvi co Ligamine quo Liga- 
tur. The Anſwer to this is, that notwithſtanding the Releale, &c. from the Conuzee, the Statute 
ſtill continues in Force; but the Law with Rea on conſtruing all Mens Deeds molt ſtrongly againſt 
themſelves, by this Act precludes the Conuzee from Execution; but this muſt be by bringing an Au- 
dita Querela; for without this, nothing appears to the Court deſtructive of the Statute * The Words 
of the Releaſe muſt be comprehenſive enough ide Cro. Eliz. $52. and the Authorities ſupra, * 


* Sce farther, Com. Dig. 1 V. 485, Sc. 


page ig So in Treſpaſs or other Action, if it be found for the Plaintiff at Ni 
prius, and after, before the Day in Bank, the Plaintiff releaſes to the De- 
Rol. Abr. fendant, and after Judgment is given for the Plaintiff, the Defendant ſhall 


$165 have an Audita Querela upon this Matter, becauſe he could not plead the 
—4 Jac, Releaſe at the Day in Bank. 
646. Hob. 


162. Yelv. 126. But if it had been in the Caſe of the King, the Deſendant at the Day in Bank might 


have pleaded it, becauſe no Audita Querela lies againſt the King. Noy 26. If there be Judgment 


againſt the Detendant for Debt and Damages, and before Execution the Money is paid to the Plain- 
tiff, who thereupon releales the Detendant, and afterwards takes him in Execution within the Year, 
yet he ſhall not have an Action for this Vexation, but mult bring an Avdita Querela, 4 Mod. 14.“ 


* Sed. gu. Would not a ſpecial Action on the Cale lie? 


Rol. Abr. If a Conuzee of a Statute gives a Deed a Defeaſance to the Conuzot, 
12 I and afrerwards ſues Execution, contrary to the Form of the Defeaſance, the 
dei Dang Conuzor may have an Audita Querela, becauſe the Defeaſance precludes 
Abr. 633. the Execution, if the Terms or Condition of it be performed by the Conu- 
zor; and the Conuzor may have an Audita Querela, though the Conditi- 
on be not performed according to the Defeaſance, if Execution was ſued be- 
fore the Condition broken, becauſe the Conuzee extended before his Time; 
and therefore the Execution being unjuſtly ſued, muſt conſequently be an 
Injury to the Conuzor. | 
Moor, pl. In Audita Querela the Caſe was this: The Conuzee gave a Defeaſance, 
1097. that if he ſued Execution of the Lands the Contor had in Kent, the 
Statute ſhould be void ; the Conuzee, contrary to his Defeaſance, extend- 
ed the Land in thit County; and it was adjudged this Writ well lay to 
avoid the Execution and vacate the Statute ; for the Defcaſance w no 
way repu.cnant to the Starute, becauſe the Conuzeg might till extend the 
mw ot the Conuzor in any other County, and take his Body and 
oods. 
F.N.B.104, If A. enters into a Statute to B. and pays the Money at the Day aſ- 
ſigned, upon which the Statute is cancelled, and after B. forges a new 
Statute in the Name of A. in this Caſe 4. may relieve himſelf by Audita 
Duerela, for the forged Statute having all the Eſſentials of a true one, the 
Court was obliged to look on it as ſuch till the contrary appeared, which 
the Conuzor could not ſet forth before Excution, having no Day to appear 
judicially in Court, and therefore is put to this Writ to avoid the Execution 
founded on the Injuſtice of the pretended Conuzee. 10 


AUDITA QUERELA. 


If the Conuxee of a Statute, upon Agreement with the Conuzor, delivers Rol. Abr. 
up the Statute in Lieu of an Acquittance, and after ſues Execution, and 3'3: 
the Conuzor prays a Re extent, becauſe that the Land was extended too 
low, and has it granted him, he thall never avoid the Extent by Audita 
Querela, becauſe by his praying the Re-extent, he admits the Statute good 
and executory. 

If upon an Flegit the Sheriff takes an Inquiſition, and there are ſeveral Rol. Abr. 
Linds found ſubje& to the Extent, and ſeveral Values found, and the 305. 
Sheriff returns, that he has delivered ſome of the Lands in particular for 
the Moiety, where it appears according to the Values found, that an equal 
Moiery is not delivered to the Party who recovered, but more than a 
Moiety; yet this is not void, nor is it a Diſſeiſin by the Entry, but only 
voidable by Audita Querela. 

f a Man in Execution upon a Judgment for Debt or Damages, be Rol. Abr. 
delivered out of Execution by the Sheriff or Gaolor who hath him in Exe- 307. 
cution, with the Aſſent of him at whoſe Suit he is in Execution, and after, Se if the 
by Colour of this Judgment, he takes him again and puts him in Prifon, an — 
Audua Querela lies upon this Matter, and thereupon he ſhall be delivered. one Defen- 


| dant only 
fall be delivered out of Execution. Stile 387. So if one of the Bail be delivered out of Execution, 
ne {hall not take the other. 3 Leon. 260. Stile 117.“ 


* [n all theſe Caſes however, the Court would probably on Motion, without putting the Party 
to the Expence and Trouble of an Tadita Querela, ſet an Execution aſide, or direct the Sheriff vo 
co what was proper, where he had levied or extended more than he ought. 


* But if A. be in Execution at the Suit of B. and after A. eſcapes with *Page 196 
the Conſent of the Sheriff, and after 4. returns to the Priſon, and the 
Sheritf keeps him in Priſon upon the faid Execution, A. ſhall not be dil- „, Title 
chalged by Judita Querela, for B. has it ſtill in his Election to have him Execution, 
in Execution at his Suit, and ſhall not be compelled to take his Remedy a d Rol. 
271inlt the Sheriff for this voluntary Eſcape, who perhaps may be worth _ 22. 
nothing. ä | Pl. 


« Cro. El. 555. 
Mocr 57, 2 Leon. 118. 


If the Principal be taken in Execution upon a judgment, and after a #i2e Head 
Sire facias returned according to the Courſe of the Court, Judgment . 
given againſt the Bail, and thereupon he is taken in Execution, and after ng Rol. 
the Principal is delivered upon an Audita Querela, becauſe the Recoverer Abr. 303, 
bad acknowledged Satisfaction, fc. in this Caſe, though the Recognizance 
was forteited by the Bail, by not bringing in the Principal at the Time 
appointed by Law; yet in as much as the Judgment and Execution againſt 
te Bail depends upon the Judgment againtt the Principal, and he was but 
a Security tor the Payment of the Money, of which the Recoveror is ſatiſ- 
hed, the Bail ſhall be diſcharged “. It the 

Principal 1s 
taken ia Execut'on, the Bail may plead it in diſcharge of themſelves, and if by Acaden:, they omit 
' pier it, and Execution iſſues againſt them, I conceive on Motion the Court wou d tet the Exe- 
caution abde, the Plaintiff being ſatisfied, by having the Body of the Principal in Execution. 


ir 4 and B are bound in an Obligation jointly and ſeverally, and Judg-5 Co. 86. : 

ment given againſt each on ſeveral Actions brought, and both taken in B!oomficld's | 

Lxecution, and after 4. eſcapes, yet B. ſhall not be delivered upon an reg 

Audita Querela; tor though the Obligee may have an Action * gr 308. 8 S. 
| heri 
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AUDITA QUERELA. 


. If there Sheriff for the Eſcape, yet till he is actually ſatisfied, the other ſhall not 


be a Diverſi- have an Audita Querela, for perhaps the Sheriff is worth nothing. 


ty where the | 
Plaintiff recovers againſt the Sheriff in Debt, and where in Caſe, Yide Mod. 170. 12 Mod. log, 
598. Danv. Abr. 635. F 5 


Þ+ 1 ſhould conceive there is not any Diverſity, but that Plaintiff being ſatisfied by the Sheriff 
(and not till then) the Court would diſcharge B. out of Cuſtody, on Motion. 


Rol. Abr. If A. leaſes Black-acre for Years to B. and then acknowledges a Statute 
to C. and afterwards another to D. then C. takes a Leaſe of the Reverſion, 
— Jac. and the Rent from A. by which he has ſuſpended the Execution of the Sta- 
» 477- . , b . 
S. C. be- tute during the l erm, and conſequently laid the Land open to the Extent 
eween Har- of D. the ſecond Conuzee, who ſues Execution; if — G. ſhould ex- 
Tington and tend the Reverſion and Rent during his own Leaſe, B. the Leſſee is not 
Garrawsy. obliged to pay him the Rent, but may avoid the Extent by Plea without 
Audita Quere la, becauſe C. hath ſuſpended the Execution of his Statute, the 
firſt in Date, by the Acceptance of the Leaſe from the Conuzor. 
Cro. El. 433, If a Statute is erroneouſly acknowledged, as before one that has no Au- 
22 6 10. thority ; or it a Statute- Merchant hath but one Seal, an Audita Querela (a) 
88 3 lies, and not a Writ of Error, for this is no Record; but if a Statute is 
Dyer 35. Well acknowledged, and the Execution erroneous, a Writ of Error lies. 
L 47. 
(s) That it lies where a Man ought not to be charged, and yet without any Default in himfelf hath 
no other way of avoiding it. Kelw. 28. That it muſt be founded upon a Suggeſtion not contrary 
to, but admitting the Verdict. Sav. 69, yo, Where a Judgment in a Copyhold Court reverſed up- 
on Petition to the Lord, and the Party reſtored to his Damages by Audita Querela, Hob. 34. 
Where after Judgment the Treſpaſs was diſcharged by an Act of Indemnity, 2 Mod. 37. Fitzgid. 
88, 130. Raym. 89. Keb. 634. Where the Party muſt bring a Scire facias, and cannot be re- 
lieved by Audita Querela, vide Title Scire facit. And where a Writ of Error, vide Title Errer, 
and Carth. 282. 4 Mod. 314. Ld. Raym. 27. Salk. 262. pl. 3. And where the Party may be 
relieved on Motion. Salk. 93 pl. 4.“ ; 


* [ think there are very few Caſes where the Court would not relieve on Motion. — The Patty 
moving ſtates the Grounds of his Application on Oath,—A Rule to ſhew Cauſe, being granted, the 
other Party, if he does not anſwer on Oath, admits the Facts. The only Queſtion then is, Are the 
Facts ſufficient for the Court to grant the Relief prayed, or not ?—lf the adverſe Party anſwers on 
Oath, he admits, or he denies the Facts is tete, or in Part.— If all the Facts are not poſttively deni- 
ed, the Court will act according to the Juſtice of the Caſe.—lf the adverſe Party abſolutely denies all 
the Facts, the Party applying cannot of Courſe be relieved on Motion, but muſt bring his Audita 
2uerela, or perhaps an Action; if the Merits are with him, and he would do right to indict the ad- 
verſe Party for Perjury, ſuppoſing his Denial of the Facts, contrary to the Truth of the Cale. 


If a Statue be delivered to B. to be kept in an indifferent Hand, upon 

certain Corditions between the Conuxor and Conuzee ; if B. before the 

*Page 197“ Conditions performed, delivers it to the Conuzee, and he ſues Execution, 

the Conuzor at his Election may either have an Audita Querela upon this 
F.N.B.rog. Matter, or a Writ of Diſceit againſt B. 1 


Rol. Abr. 
308. . 4 Or perhaps a ſpecial Action upon the Caſe, 


| If the Conuzor is taken in Execution upon a Statute, and the Conuree 
Cro. Jac. ©9venants to diſcharge him from the Statute, the Conuzor ſhall not there- 
218, So up- upon have an Audita Querela, but muſt take his Remedy by Action of 
on a Pro- Covenant. h 
mile to diſ- 


charge, Sc. an Action upon the Caſe only lies. Bulſt. 152, 
; | 


Rol. Abr. If a Man makes a Feoffment upon Condition to re-infeoff him, and 
yours aſter the Feoffee, to the Intent to deceive him, falſely and by Covin be- 
tween him and B. acknowledges a Recognizance to B. and after re-infeoffs 
him, the Feoffee may have an Audita Querela upon this Matter; for this 
is grounded upon the Matter of Record, as well as upon the Matter of 


If 


Diiceit, which is Matter in Pais. 


AUDITA QUERELA. 


If a Man acknowledges a Statute, which is uſuriouſly entered into, and Rol. Abr. 
the Conuſee ſues Execution, the Conuzor ſhall have an Audita Querela 310. 


is Matter. An Audite 
upon hes Fs X NQuerela lies 


upon a Suggeſtion that a Statute was made by Dureſs of Impriſonment. Rol. Abr. 310. Owen 
142. Vidian Ent. 10). So upon a Suggeſtion that it is forged. F. N. B. 104 


If 4. hath Lands in ſeveral Counties, and enters into a Recogniſance to 2 And. 170. 
B. and after acknowledges a Statute to C. upon which C. extends the Y*!v- 12. 
Lands in one County, and after B. ſues Execution upon the Recogniſance, **? * 
and hath the Moiety of the ſame Lands delivered to him, but ſued no Exe- 
cution of the Moiety of the Lands in the other County; A. hath no Reaſon 
to complain, becauſe B. hath taken in Execution only a Moiety of his 
Lands, but C. may have an Audita Querela againſt B. becauſe it is pre- 
judicial to him. | 

If the Conuzor infeoffs ſeveral Men of ſeveral Parts of the Land, and, Rol Abr 
after the Conuzee ſues Execution of the Statute againſt one, he ſhall have 31117. 


an Audita Querela (a) upon this Matter. (a) But whe- 
ther there- 


upon the Execution ſhall be avoided, or the Party only have Contribution, vide 3 Co. 14. b. 2 Toft. 
396. Mo. 637. Dyer 331+ Bulſt. 15, 17. But now vide 16 & 17 Car. 2. cap. g. made perpe- 
tual by 22 & 23 Car, 2. cap. 2. by which no Extent upon any Statute, Judgment or Recogniſance 
ſhall be a voided or delayed, becauſe Part of the Lands extendable are omitted, ſaving+to the Party, 
whoſe Lands are extended, his Remedy for Contribution. But note; No Statutes, unleſs conditi- 


oned tor Payment of Money only, nor Extents, unleſs within twenty Years after Judgment, Cc. had, 
are within this Act “. 
* Nor is Extent or Contribution given by the Act, againſt any Heir within Age. 


If A. brings an Audita Querela againſt B. and declares, that whereas 3. 8 Co. 141. 
had recovered againſt A. 20o0/. Debt. c. and thereupon the ſaid A. was O Drut * 
outlawed, and upon a Capias Utlagatum taken, and in Execution at the Nied | 
Suit of the ſaid B. and after from the ſaid Execution was delivered and Keb 491. 
ſuffeted to go at large, Ec. and yet B. hath taken out Execution upon the Rob. Ent. 
faid Judgment, and endeavours, tc, the Defendant may plead and ſhew, %, 
how that after the ſaid Enlargement, and before the Purchaſe of the Au- oor 108. 
4% Querela, the Outlawry was ſet aſide and made void, and ſo conclude LA. Raym. 


Luod non habet ur tale recordum. 439. 
Vent. 34. Salk. 264. pl. 6. 


If 4. hath Judgment againſt B. for Coſts and Damages, and releaſes to Cro. Jae. 
B all Executions, and after B. brings a Writ of Error, and thereupon the N 2 
judgment is affirmed, and further Coſts given for the oy of Execution, 8 C. — 
and A takes B. in Execution for the Whole, upon an Audita Querela B. vide. 
ſhall be diſcharged guoad the Damages and firſt Coſts, but not gubad the 
ſecond Coſts. 

If 4. as Adminiftrator recovers Damages in Trover againſt B. and after Page 198 
his Adminiſtration is repealed, and granted to another, upon a Surmiſe that 
A. intends and endeavours to ſue Execution, B. may have an Audita Que- 2 Sand. 148. 
rela; for by the Repeal of the Adminiſtration the Power of A. is abſolutely 5.4 and 


determined. 1 


2 Keb. 668. Lutw. 343. For this vide Brownl. 29, 91. Yelv. 0 Noy 18. Stile 417. Dyer 
203. Cro . Jac, 394. 6 Mod. 942. Fitzgib. 2c2, 257, 258. 10 Mod. 21, 22, 389. Comyns 180. 
pl. 102, 2 Will. Rep. 576. pl. 188. 3 Will Rep. 88, 89. and vide Tit. Executors and Adminifira« 
ters, and 19 Car, 2. cap. 8. revived and made perpetual, by 1 Jac. 2. cap. 17. ſect. 5, whereby the 
Adminiſtrator de bonis non is enabled to take out Execution upon a Judgment obtained by the Exe- 
cutor or former Adminiſtrator z and note this Aadita Querela was brought only againſt the firſt Admi- 
niſtrator, and does not diſcharge the Judgment, but the Execution at his Suit only, Vide Co. Ent. 
9. 2. An Executor durante minors tate, obtains judgment, and the Infant comes of Age, &c. 


ere if an Audits Querela lies, | Vide 3 Leon. 278. Codb. 104. 
Vor, I P A UTH ©O- 
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AUTHORITY. 


(A) here an Authozity ſhall be ſaid to be given; 
and herein of the Conftruition of the TWWozds 
that create it. 198. - 3 

(B) Tho are capable of executing an Authozity. 


199. 
(C) There an Authozitp is well purſued and exe- 
cuted. 200. 
O) Where an Authozity cannot be transferred, 


207, 
(E) Then it wall be ſaid to be determined and 


(A) There an Authozity ſhall be ſaid to be 


ven; and therein of the Conſtruttion of the 


oꝛds that create it. 


11 H. 4.71. HAT Power of acting which one Man has, being transferted to 
n another, is called an Authority, and this the Law allows of; for 
File — 28 as a Contract is no more than the Conſent of a Man's Mind to # 


Tit. Leaſes Thing, if ſuch Conſent or Concurrence appears, it would be very unrea- 
end Terms ſonable to oblige him to be preſent at the Execution of every Contract, 
For Tears, p. ſince it may be as well performed by any other Perſon delegated for that 
408, pl. 10. purpoſe. - 
co. Lit. 48. b. But ſuch Delegation or Authority muſt be by Deed, that it may appear 
2Rol.Abr.8, that the Attorney or dubſtitute had a Commiſſion or Power to repreſent the 
Salk. 96. Party; alſo that it may appear that the Authority was well Ann 
— IC. I A, by Letter of Attorney conſtitutes and appoints, and in his Stead 
200. and Place puts B. to ſurrender a certain Copyhold, this Authority is ſuff- 
Brownl, g4. Cent, and as full as if ſaid for him and in his Name, &c. 
*Pageigg  * If a Man ſigns and ſeals a Leaſe of Eje&ment indented, but does not 
deliver it, and at the ſame Time ſeals and delivers a Letter of Attorney, 
Rol. Abr. in which he recites, Whereas by Indenture of Leaſe, bearing ſuch a Dale, 
28. &c. bath demiſed to B. ſuch Land Habendum: Now theſe Preſents witneſs, 
c and that he makes J. S. his lawful Attorney to deliver the ſaid Indenture uf 
the Land as bis Deed ; though according to the proper Signification of the 
Words, the Leaſe ought to be taken to be delivered by him, and ſo this 
Letter of Attorney void, to deliver it again; for this cannot be an Inden- 
ture if it was not delivered; yet all Parts of the Letter of Attorney being 
laid together, and the Intent of the Parties, and Proof being made that 
the Leaſe was not delivered, but only figned and ſealed, it appears that 
this was only an improper Expreſſion of his Intent, by calling it an Inden. 


ture and a Demiſe ; for if he had intended that this was an Indenture _ 
l | hx 


£5 = ww 


AV FRE OE FF 
and delivered, this Letter of Attorney to deliver it upon the Land, need 


not have been made. 
If the Authority in a Letter of Attorney be ad petend, recipiend' Eg Rol. Rep. 
recuperand a certain Debt, it is ſufficient to Arreſt, c. becauſe neceſſary 39) 
in order to recover. Hh 394 
If a Steward makes a Deputy hac wice to take a Surrender of a Copy-Cro.Eiiz 8. 
hold, & ulterius ad faciend quantum in ſe eft ; by Virtue of theſe laſt See 12Mod, 
Words the Deputy may take a conditional Surrender. 468. 
An Authority wy ba delegated by Deed indented, though the Attorney, Rol. Abr. 
be not Party to the Deed, becauſe the Attorney takes nothing by the Deed, hep. 
but has only a naked Authority delegated to him; and therefore ſince a Touchſtone 
Man may take an Eſtate in Remainder, though he is no Party to the Deed, 217. | 
a fortiori one not Party to the Deed may receive a naked Authority or 
Power by it, | 


—_— — — 


* 


(B) Tho are capable of executing an Authozity. 


HERE are few if any Perſons excluded from exerciſing a naked co. Lit. 52. 
1 Authority to which they are dclegated ; and therefore Monks, In- a. 

fauts, Feme Coverts, Perſons attainted, outlawed, excommunicated, Vil- Perk. {.187. 
lains, Aliens, Ec. may be Attornies ; for the Execution of a naked Au- 

thority can be attended with no Manner of Prejudice to the Perſons under 

ſuch Incapaeities or Diſabilities, or to any other Perſon, who by Law may 

claim any Intereſt of ſuch diſabled Perſons after their Death. 

A Feme Covert may be an Attorney to deliver Seiſin to her Huſband ; Co. Lit. 52.4, 
and ſo may he in Remainder be an Attorney to make Livery to the Le- Fenk. Sea. 
nant for Life. | 1465 199. 

So if Cejui que Uſe had deviſed that his Wife ſhould fell his Land, ſhe go. Lit 113. 
might fell it to a ſecond Huſband ; for ſhe did it in Auter Droit, and the Yide Lut. 9, 


Vendee was in by the Deviſor. 104 39» 134- 


Jones 137. 
. Noy 80. 


* (C) There an Authozity is well purſued and * Page 200 
executed. 


ERE it is neceſſary to take Notice of a Difference in the (a) old . Lit. 1 1a, 

Books, between a naked Authority and an Authority coupled with 113, 181. 
an Intereſt; for if a Man deviſe that his Executors ſhall ſell his Lands, this (a) But ie 
gives but a naked Authority, and the Lands, till the Sale is made, deſcend bas been 


to the Heir at Law; and in this Caſe ail muſt join in the Sale; and if one held 5 — 
— 2 . ' ge quity, that 
die, it being a bare Authority, cannot ſurvive to the Reſt. if a Man 
£1 deviſes that 
his Lands ſhall be ſold for the Payment of his Debts and Legacies, that though one of the Parties 
who was impowered die, the Survivor and Heir at Law mult join in a Sale. Hard. 204. 80 if 
Lands are deviſed to be ſold, and no Perſog is named for that Purpoſe, the Heir muſt do it, Chan. 


Ca. 177. Chan» Rep. 283. S. P. 


But if a Man by Will give Land to Executurs to be fold, and one er 


them die, the Survivors may ſell ; for the Truſt being coupled with an In- g. p. 


tereſt ſhall ſurvive together with it. Vide Cro El. 
P 2 Alſo 856. ſ 


oer 


Co. Lit. 112. if if Lands be deviſed to A. for Life, and that after his Deceaſe his 
b. Lands ſhiall be ſold by his Exzecutors, and he makes three or four Execu- 
tors, and during the Lite of A. one of the Executors dies, and then 4. dies, 
the ſurviving Executors may 1-1!, b-cauſe the Land could not be fold be- 
(8) So if fore, and (C) the plural Number of Executors remains. 


there had | * 
been but one Executor living. Cro, Car, 382. Jones 352. Fide And. 145. Moor 61. 


Co. Lit. 113. But it is ſaid, that if a Will had given ſuch Power to certain Perſons, 
naming them by their Names ; as 10 J. S. J. N. J. D. and one of them 
died, the Survivors could not ſell, for the Words of the Will in that Caſe 

* Sed gz. could not be fatishicd “. 


and videCro. i 
Car. 382. cent, 1 Leon. 106. c. 186. Moor 147. C. 291. 


2 And. 59g. If A, being ſeiſed in Fee of a Reverſion of twenty Acres ExpeCtant upon 
e . an Eſtate for Life, and of other twenty Acres in Poſſeſſion, and, for the 
at = Pertormance of his own and his Father's Will, deviſes all his Lands and 
Moor-341. Tenemeots io his Executors, and wills that they ſhould take the Profits 
Cro. El. 524. thereof for ten Years, and that after tie Expiration thereof, the ſanie ſhould 
S. C. be ſold by his Executors, or by one of them, and dies, and after the 'Te- 
nant tor Lite dies, and then one of the Executors dies, the other two may 
ſell the tweniy Acres; for as they may perform his Will, ſo they may ſell 
in order thereto, 

Co. Lit. 113, At Common Law, if one of the Executors who was impowered to {ell 
181. Lands refuſed, the others could not ſell; but now, by 21 H. 8. cap, 4. 
notwithitanding Part of thofe to whom ſuch Power is deviſed refuſe, the 
reſt may ſell; and fo may ſuch of thoſe to whom Land is de viſcd to be 
fold, who are willing, though the others refuſe, by a favourable Conſtruc- 
tion of that Statute ; but they cannot in either Caſe ſell it to the Executor 

that refuſed, for he is privy to the Will, and Executor (till, | 
Co. Lit. 113. My I. o d Cale obſerves, that it is ſafeſt, in giving ſuch Power by De- 
viſe, to limit it to the Sutvivois or Survivor, or thoſe that prove the Wil, 
Oc. and when an Eſtate is deviſed to Executors to be fold, it is adviſeable 
to appoint that the Profits raken by them before the Sale ſhall be Aﬀets, 

(e) But vide for otherwiſe they (hall (c) not. 
Head of 


Truft ; that they are now conſidered only as Truſtees, and ſhall have no more than their Coſt: 208 
Charges. | 


*Page201 If a Man deviſes Lands to his Executors to ſell, and dies, the Executo! 
| may ſell Part of the Land at one Time, and Part at another Time, as the} 
Co. Lit. 113. can find Purchaſers. 
A. by Indenture deiniſed to B. habend' a die datus (which was the tenth 
Cro. Jac. of Tune) Indenturæ prædid for his Life, with a Letter of Attorney te 
375 pl. b 6. make Livery ; the Attorney makes Livery the twenty: third of July follow. 
Cro. El. 85 3. ing; and the Livery was held to be void, becauſe the Eſtate for Life being 
Lit. Rep. by the Indenture to commence the tenth of June, the Attorney had no Au- 
144. thority to change the Commencement of the Eſtate, and therefore having 
not purſued his Authority, by not giving Livery, to let the Freehold com- 
mence according to the Deed, what he did afterwards was without any Au- 
thority, and conſequently void; but in this Caſe, if the Deed had not bees 
delivered till after the Day of the Date, and the Attorney had given Live!) 
at the Time of the Delivery of the Deed, this had been a good Delive!)s 
becauſe the Deed of Feoffment was to govern the Livery, but the Deed i. 
ſelf had no Effect till the Delivery; and therefore the Attorney making the 
Livery at the Time the Deed of Feoffment began to operate, which was to 
govern it, ſeems to have well enough executed his Authority, i 


A VFM. KEE 


If a Letter of Attorney be to make Livery upon Condition, fo as to 11H. 4. 3-2. 
make a conditional Feoffment, and the Attorney delivers Seiſin abſolutely, 2 Rol. Abr. 
the Livery is not good, becauſe the Attorney had no Authority to create. And hence 


an abſolute Fee- ſimple; and therefore ſuch abſolute Feoffment ſhall not 3 
bind the Feoffor, becauſe he gave no ſuch Authority, 1 
ed a Diſſei- 


ſor. Co. Lit. 258. Perk. Se. 188. 


Put if the Letter of Attorney had been to make Livery abſolutely, and 26 AC. 39. 
the Attorney had made it upon Condition, this ſeems a good Execution of 2Rol. Abr. 9. 
his Power, and the Feoffment good, beciufe when the Attorney had once 2 258. 
delivered Se ſin, he has fully executed his Power; and the Condition an- 3 
nexed to it being without Authority is void; and therefore ſhall not de- 218. 
roy the Operation of the Livery. | Perk. ſ. 188. 

If a Warrant of Attorney be given to make Livery to one, and the þ 

4 * erk. ſ. 189. 
Attorney uiakes Livery to two; or if the Attorney had Authority to make But if the 
Livery of B/ack-acre, and he make Livery of Black acre and White-acre, Attorney 
though the Attorney has in theſe Caſes done more, yet there is no Keaſon was to deli- 
that ſhonld vitiate what he has don? purſuant to his Power, fince what he“ Seiſin to 
did beyond it is a pertect Nullity and void. ey to mg 

*Livery only 

to one that had been void, becauſe he had no Authority to deliver the whole Poſſeſſion to one exclu- 
five of the other; and therefore it is void tor the Whole. Perk. ſ. 189. ide infra, 


If a Letter of Attorney be given to two jointly to take Livery, and the Co. Lit. 4g. 
Feoffor makes Livery to one in the Abſence of the other, in the Name of®: 
both, this is void, becauſe they being appointed jointly to receive Livery, — mg 
are to be conſidered bur as one. | ; 

But if a Feoffment be made to 4 and B. and the Feoffor gives a Letter Co. Lit. 49. . 
of Attorney to deliver Seiſin, and J. S. gives Livery to A. in the Abſence of 2 Rol. Abr. A 
B. in the Name of both; this is a good Livery, for though the intire®. | 
Poſſeſſion be delivered to one only, yet they being Joint-tenants by the Deed 
of Feoffinent, ſuch Livery to one makes no Alteration or Change in the 
Poſſeſſion, becaule if the Livery had been made to both, each had been 4 
placed in the whole Poſſeſſion ; beſides that, every Man being preſumed to 1 
accept a Gift for his Advantage, A. is looked upon as the Attorney of B. 
to receive the Poſſeſſion for him; and therefore the Livery of A. enutes to 
the Benefit of B. till he diſagrees to it. | 

gut if a Letter of Attorney be made to three conjundim & divijim, and *Page 202 
two only make Livery, this is not good, becauſe not purſuant to their 
Authority; for the Delegation was to them all three, or to each of them Dyer 62. 
ſeparately ; yet if the third was pfeſent at the Time of the Livery made by Rol. Abr. 4 
two, though he did not aQual!y join with them in the Act of Livery, yet © 8 | 
the Livery is good, becauſe when they all three are upon the Land for that Rol. Rep 15 | 
Purpoſe, and two make Livery in the Preſence of the third, there is his299. 
Concurrence to the Act, though he did not je in in it actually, fince he did Yelv. 26. 
not diſſent from it. ; | 

If 4. be diſſeiſed of Black-acre and Whit--acre, and gives a Letter of Co. Lit. 52. 
Attorney to enter into both, and make Livery, it the Attorney enters into? Rol. Abc. 
one Acre only, and makes Livery ſecundum formam Charte, this is not 9: 
good, becauſe the Attorney has not purſued his Authority; for the Eſtate 
of the Diſſeiſor cannot be defeated without an Entry into both Acres ; and 
till the Eſtate be defeated the Attorney cannot execute his Power in the 
Manner it was delegated, and therefore what he did in this Cafe was void. 
lf a Letter of Attorney be given to 4. to make Livery of Lands already Co. Lit. 52. 
in Leaſe, the Attorney may enter upon the Leſſee in order to make Livery, Pop. 403. 
becauſe whilſt the Lefſee continues in Poſſetlion, the Attorney cannot de- D 118 
liver Seiſin of it; and therefore to execute the Power given him 1 the Bar per R. 

eiter 


—— — — — Q — — 
r ; > 


4aAUT HORI T V. 
Letter of Attorney, it is neceſſary he ſhould have a Power to enter upon 


It is the fafer 
Way for the the Leſſee. 

Feoffor to | 3 

inſert 2 Clauſe in the Letter of Attorney for the Attorney to enter & omnes alios inde expel lend. 
2 Rol. Abr. 8. that an Attorney cannot make Livery within View. Vide Co. Lit. 52. 2 Rol. Abr. g, 


11 Co. 92. If the King grants a Warrant to four Officers of the Exchequer, by 
Rol. Abr. hich he authorizes them, or any of them, to pay out of the King's 
328, 329- Treaſure the Coſts and Expences of any Man who ſhall be employed in the 
Service of the King ; and two of the four give a Warrant for the Payment 
of a certain Sum to J. S. this is a good Warrant, though neither all four 
nor one only did it. 
8 Co. 91. So if a Judgment be aſſigned to the King in Satisfaction of a Debt due 
Rol. Abr. to the King with g Proviſo, that if the Barons of the Exchequer, or any 
326. two of them revoke it, that it ſhall be void; and after three of the Barons 
revoke it, (there being four in all) this is a good Revocati-n. 
Bus if the Words had been that if the Barons, or any two of them, 


? ene *agintly or ſererally revoke it, Ec, there thiee of them could not revoke it, 
AO, AN Co * * * . * 

mY tor this is neither jointly nor ſeverally “. 

* Sed. gu 


an AQ due by three ſhall not be conſidered in this Caſe as 4 proper Execution of the Power? 


0 But if a Shetiff makes a Warrant to four or three, on a Capias jointly or 
2 . ſeverally, to arreſt one, two of them may arreſt the Party, for the greater 
2 Rol. wi Expedition of juſtice. | 

137. Poph. ; 

202. Cro. Elie 913. Noy 47. Velv. 26. 3 Bulft. 209. Rol. Rep. 406. Rol. Abr. 329. But 


2 Commiſſion directed to fix, four or two, cannot be executed by three, becauſe that is a judicial Ad. 
Yetv. 26. Noy 47. 2 Inſt. 380. 


Vide g Co. Where a Perſon is authorized to do a Thing, it is molt (a) regular to do 
76. db. it in the Name of him who gave the Authority. 

Ld Raym. | 

1418. Stra yog., Codd. 389. Rol. Abr. 331. Moor 70, pl. 191, 818. pl. 110. b. (2) But if 
Executors have Power to ſell Lands, they may do it in their own Names. Rol. Abr. 331. Soifa 
Deputy Steward makes an Attorney, or appoints an Under-Deputy to take a Surrender of a Copyhold 
Eſtate, and he does it according!y, without reciting his Power, this is good z for where a Man does 
ſuch an Act as he cannot do, ſo as to be effectual any other Way than by Virtue of his Authority, 
that ſhall be taken to be in Execution of his Authority. Salk. gs, 96. But where a Man has an la- 
tereſt and Authority, and does an Act without reciting his Authority, it ſhall be taken to be done by 
Virtue of his lateieſt, Salk, 96. For this vide 6 Co. 18. a. Sir Edward Cleer's Caſe, Cro. Fl, 
878. Cro. Jac. 31. Co. Lit. 111. b Jenk. 201, 215. Cro. Car. 335. Jenes 327. Noy go. 
Latch 9, 10, 39, 134. Jones 137. Rol. Abr. 330, 


*Page 203 * If the Lord gives Licence to a Copyholder for Life to leaſe the Copy- 
1 hold for five Years, the Copyholder may leaſe it for three Years; for this 
e comprehended within the Leaſe, inaſmuch as he hath given him Licence 
For Autho- to leaſe for more Years. | 

rities that 

are to be firitly purſued, ſee Meor 43. Godh, 39. 2 Rol. Rep. 6. Owen 73. Bulſt. 104, 


2 Mod. 318. Kelw. 43. Lit. Rep. 141. One who hath Power to make a Leaſe for ten Years, 


makes a Leaſe for twenty; decreed good in Chancery for ten Years, Chan-. Ca, 23. vide Head of 
Leaſes and Terms for Years, Vol. 3 p. 418. 


Rol. Abr. So if the Lord gives Licence to a Copyholder for Life to leaſe the Copy- 
WO” ; bold for five Years, if the Copyholder rtamdiu wixerit, and he leaſes it for 
s C. 33% e Years generally without Limitation ; this is a good Execution, and 
Pop. 105. pra to the Licence, for the Leaſe is determinable by his Death, by a 
. imitation in Law, ard therefore as much is implied by Law as if he had 
Cro. Eliz. made an actual Limitation. | 


461. | 
Owen 72, Where 
e. | 


— mn cs wr 


AUT HQETY, 


Where the Mayor and Commonalty of London had conſtituted J. S. their Skin. 413. 
Bailiff to receive their Rents, and to make Demand of them, and to make. led by 


Entry, ſuch general Authority is not ſufficient to authorize a Bailiff to take Holt, inkvi- 


Advantage, and demand a Rent acctued due after the Authority given ſor dence in E- 
it is a new Right attached, and there ought to be a ſpecial Authority for 28 
: 4s 


this Purpole. 


63ꝙ6öä.fͥæ 


(h) Cahere an Authozity cannot be trans- 


NF, who has an Authority to do an AR for another muſt execute it co. 45. b. 


himſelt, and cannot transfer it to another; for this being a Truſt Rol. Abr. 
and Confidence repoſed in the Party, cannot be aſſigned to a Stranger, 330. 
whoſe Ability and Integrity were not ſo well thought of by him tor whom 


the Act was to be done; thereſore an (a) Executor having Authority tof x _ | 


ell, cannot lell by Attorney. ne * 


Execu tert and Adminifiraiess, 


So if Leſſee for Life hath Power to make Leaſes, rendring the ancient 9 Co 76. 
1 2 Rol. Rep. 
Rent, he cannot make then by Letter of Attorney. _ 
| Rol. Abr. 
If A lends B a Horſe to ride to York, B. cannot et his Man ride him; 330. 
tor the Licence is a Matter of Pleaſure annexed to the Perſon of B. and Mod. 210. 
cannot be transferred; adjudged upon a Demurrer, in an Action of Treſ- Bringh and 
paſs, for immoderately riding the Plaintiff's Mare; where the Defendant is. 
pleaded that the Plainuff Iicentia m eidem dedit equitare ; and that the De- — 
tendant and his Servant alternatin had rid upon the ſaid Mare. 8 
; tain Time is 
mit ed for the Loan of the Horſe ; for in that Caſe he hath an Intereft in the Horſe, and may let his 
Servant ride him. So if B. for Money lets a Horſe to A. to ride to York, Mod. 110. Salk. 104. 
pPl,t, 6 Mod. 223. 11 Mod. 7. 2 Ld. Raym. 795 . 913, 915, 916. 5 


* (E) Then it ſhall be ſaid to be determined and ese 20 
revoked. 


HE Authority given by Letter of Attorney, muſt be executed during 7e Rol. 

1 me Lite of the Perſon that gives it; becauſe the Letter of Attorne) Abr. . 
5 tO conſtitute the Attorney my Repreſentative for ſuch a Purpoſe, and Sa 
therefore can continue in Force only during the Life of me that ain to be 
repreſented ; and hence it is, that if J. S. make a Letter of Attorney to 
deliver Seiſin after my Death, it is void, becauſe he cannot deliver Seifin 
during my Life, for that were plainly without any Authority from me; 
nor can he do it after my Death, for the former Reaſon. 

But if any Corporation Aggregate, as a Mayor and Commonalty, or 14 H. 8. 3. 
Dean and Chapter, make a Feoffment and Letter of Attorney to deliver g. = 9. 
deiſin, this Authority does not determine by the Death of the Mayor or Bol. 2 
Dean; but the Attorney may well execute the Power after their Death, be- 12. ; 
cauſe the Letter of Attorney is an Authority from the Body Aggregn'e, 

| bic 


"I 
3 
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AUTHORIT y. 


which ſubſiſts after the Death of the Mayor or Dean, and therefore may 
be repreſented by their Attorney ; but if the Dean or Mayor be named by 
their own private Name, and die before Livery, or be removed, Livery 
after ſeems not good. 
Co.Lit.g2.b. If the Leſſor by Deed licenſes his Leſſee for Years or Life to alien, 
who is reſtrained by Condition not to alien without Licence, and the 
Leffor grants Leſſor (a, dies beiore the Leſſee aliens; yet this is no Countermand of 
e. b El. the Licence, for the Licence exempts the Leſſee out of the Penalty of 
tate, yet the the Condition, and it was executed on the Part of the Leflor as much a3 


Leſſee may could be. 
alien. 


CroJac 103. If the King gives Licence to alien in Mortmain, and dies, yet it may be 


Co. Lit. 5 a. b. executed after. | 
Sid. 6, 7. So if the King licenſes J. S. to ſeil Wines, and dies, 


(a) So if the 


ä * Bail in Civil Cauſes. 

2 Hawk AIL and Mainprize, are often uſed K ng ran in our Law- 
p. C. 88. HB Books, as ſignity ing one and the ſame Thing, (/ agree in this No- 
(6) But in tion, that they {ave a Man from Impriſonment in the common Gaol, 


what they his Friends undertaking for him betore certain Perſons, for that Purpoſe au- 
* ar * thorized, that he ſhall appear at a certain Day, and anſwer whatever ſhall 
God. 339, be objected to him in a legal Way. 


and 2 Hawk. 

P. C. 88, That the chief Difference is, that a Man's Mainpernors are barely his Sureties, and can- 
not impriſon him themſelves to ſecure his Appearance, as his Bail may, who are looked upon as his 
Gaolers, to whole Cuſtody he is committed, and therefore may take him up upon a Sunday, and 
confine him till the next Day, and then rende him. 6 Mod. 231. per Cur." 7 Mod. 77, 8, 98. 
Ld. Raym. 506. 12 Mod. 275, 348, 606, 607, 667.—Againſt him that is mainprized de die in dien, 
no Bill ean be filed; otherwiſe agaiuſt him that is bailed, 4 Inſt. 150. - Alſo it ſeems that before the 
23H. 6 c. 10. the Sheriff was not upon an Arrelt obliged to take Bail, unleſs the Party ſued out 1 
Writ of Mainprize; but for this vide 2 Rol. Abr. 112. Title Marnprize, 


Vin. 839. The putting in Bail in Perſonal Actions ſeems to be in Imitation of the 
* £46. Civil Law, which requires that Cautions ſhould be put in either by Pignora 
Tit. 8. or Fidejuſſores, and the Idoneus fidejufſor was ex arbitrio judicis approbatus, 
EE wel litipantium conſenſu acceptus; for formerly in theſe Actions, if the 
Defendant did not appear on the Summons, the Procels was an Attachment, 
Pooth 9, 10. and the Sheriff might attach him either by his Goods or by Pledges ; and if 
he attached him by his Goods, by his Non-appearance his Goods were for- 
feited ; if by Pledges, and the Party did not appear, they were amerced. 


Under this Head I ſhall conſider, 


(A) n Perſons are authorized to take Bail, 
200. 

(B) In what 'Caſes Special 02 Common Bail 
are required, 208. 


And 


BAIL tv CIVIL CAUSES, 


And herein, 


1. What the Debt muſt amount to for which there muſt 


be Special Bail. 208. | 

2. Where the Demand is uncertain, and ſounds only in 
Damages. 209. 

3- Whether Bail be required in Actions on Penal Sta- 
tutes. 210. 

4. Of Perſons that are not required to put in Special 

. | 

5. Where Special Bail is required on removing a Cauſe 
out of an inferior Juriſdiction before Judgment. 211. 

6. Of putting in Bail on bringing a Writ of Error. 211. 

7. Common Bail in what Caſes neceſſary. 213. 


(C) , Bail ſhall be ſaid to be put in regular- 
. 214+ 


And herein, 


1. Of the Manner of putting in, excepting to, and *Pageze6 


juſtifying Bail. 214. 3 
2. To what Time it ſhall have Relation. 214. 
z. Where a different Action is proſecuted from that to 
which Bail was given. 215. 
4. What Defect or Irregularity may be amended. 215. 


(D) Df the Pꝛoceedings againſt the Bail, and what 
they map plead in their Diſcharge, 216. 


(A) What Perſons are authoziſed to take Bail, 


HEN the Sheriff arreſts any one, he is not only authorized, but gang. gg. 


{Y obliged to take Bail, otherwiſe an Action on the Caſe lies againſt Vent.55,85. 


him. 40d. 33. 
This the Sheriff is obliged to do by the 23 H 6. cap. g. which enacts, * 99: 
That Sheriffs, Coroners, fc. ſhall let to Bail Perſons by them arreſted, La. Raym. 

* or in their Cuſtody, by force of any Writ, Bill or Warrant, in any Per- 428. 


** ſonal Action, or becauſe of any Indictment of Treſpaſs, upon reaſonable 6 Mod 128. 


** Sureties (having ſufficient within the County) to keep their Days in ſuch 
* Place, c. as the Writ, Sc. require, (ſuch as are in Ward by Condem- 
* nation, Execution, Capias Utlagatum or Excommunication, Surety of 
Peace, or committed by Command of the Juſtices ; and Vagabonds re- 
* fuſing to ſerve according to the Statute of Labourers, only excepted.) 
But though the Sheriff is obliged to take Bail, yet if the Plaintiff diſlike 
the Security, and does not take an Aſſignment of the Bail-Bond, he may 
| have 


BAIL i CIVIL CAUSBS. 


(s) 1 Vent. have him brought up; for the Sheriff having arreſted the Party, (a) muſt 
8. return a Cepi Corpus, on which Return it is a Breach of Duty in him not to 


Mod. 33, bring him up, for which the Court amerces him as one of their Officers. 


57% 244+ 
12 Mod. 311, 48g, 494 $16, $27 $57» $19, Ld, Raym. 199. 2 Ld. Raym. 849, 886, 904, 
2 Salk, 625. Comyns 132. Stra. 423, 


Fide Tit. But if the Writ be not returned, and the Court makes an Order that 
Sheriff. the Sheriff ſhall return his Writ in four Days, as is uſual, there the Diſobe- 
| dience is to the pronounced Order of the Court, and conſequently a Con- 
tempt of the Court, for which an Attachment lies. | 

Rol. Abr. If the Sheriff returns Cepi on a meſne Procels, & paratum habes, he ſhall 
807, 803, be only (4) amerced if he does not bring in the Body, though he ſhall he 
Cro. Eliz. attached if he does not return his Writ; and the Reaſon is, becauſe the 
324, 852. Sheriff is bound to bail the Party; and therefore if the Sheriff is miſtaken 
my. 29: ..:. in his Sureties, he is not to ſuffer in his Liberty ; and the returning his Wit 

r . 2” 4 3 
uſual at thisis in his own Power ; but it may not be in his Power to bring in the Body 


Day to ſetve which he was obliged to bail, 


the Sheriff 
with a Rule to bring in the Body before you move to amerce him. Salk, 99g.——lf the Sheriff re- 


turns a Cepi Corpus and Paratum habes, or Languidas, where the Defendant is at large, without any 
Bail taken, he it not aided by the Statute, but an Action for a falſe Return lies agaiaſt him, Noy 
39. Rol. Abr. 807. * 8 


* After the Sheriff has returned a Cepi Corpus, Plaintiff may ſue out a Rule to bring in the Body: 
The Intent of which is, to compel the Sheriff to put in good Bail above, which if not done in due 
Time, the Court, on Motion, will grant an Attachment againſt the Sheriff, the Conſequence of which 
is, generally, Payment, by the Sheriff, of the Debt and Coſts, who ſecks his Remedy over againſt the 
Otpcer, who arreſted the Defendant, or his Sureties; or, in Londow againſt that Secondary, or Officer 
who took the Bail Bond, it any, or his Sureties. 


And if the Plaintiff takes an Aſſignment of the Bail-Bond, the Sheriff is 
not amerciable ; for by accepting of the Bond, the Plaintiff has waived the 
* Page207 * Benefit of the Amercement, and he may now ſue it in his own Name, 
Salk though formerly he could only ſue in the Sheriff's Name; and if the Sheriff 
pl. 6 releaſed the Action, his Remedy was in a Court of Equity. 
6 Mod. 122, 
Ld. Raym. 425, 922, 1564. 10 Mod. 289, Cc. 11 Mod. 170, pl. 7. 12 Mod, 447. Ld. Raym, 
723. Barnes 63, 66. s | | 


But now by 4 Ann. cap. 16. ſect. 20. for Amendment of the Law, it is 
enacted, That if any Perfon ſhall be arreſted by any Writ, Bill or Pro- 
* ceſs, out of any of her Majeſty's Courts of Record at Heftminfter, at the 
*« Suit of any common Perſon, and the Sheriff or other Officer takes Bail 
from ſuch Perſon againſt whom fuch Proceſs is, the Sheriff or Officer, at 
„ the Requeſt and Coſts of the Plaintiff in ſuch Action or Suit, or his 
% lawful Attorney, ſhall aſſign to the Plaintiff in tuch Action the Bail-Bond 
or other Security taken from ſuch Bail, by indorfing the fame, and at- 
«*« teſting it under his Hand and Seal, in the Preſence of two or more cre- 
„ dible Witneſſes, which may be done without any Stamp, provided the 
© Aſſignment ſo endorſed be duly ſtamped before any Action be brought 
«« thereon ; and if the ſaid Bail-Bond, or other Security taken for Bail, be 
« forfeited, the Plaintiff in ſuch Action, after ſuch Aſſignment made, may 
bring an Action and Suit thereupon, in his own Name; and the Court 
«© where the Action is brought, may, by Rule or Rules of the ſame Court, 
give ſuch Relief to the Plaintiff and Defendant in the original Action, 
and to the Bail upon the ſaid Bond or other Security taken from ſuch 
© Bail, as is agreeable to Juſtice and Reaſon ; and that ſuch Rule or Rules 
4 of the ſaid Court ſhall have the Nature and Effect of a Defeaſance to 
* ſuch Bail-Bond or other Security for Bail.“ EE 1 


BAIL in CIVIL CAUSES. 
If the Plaintiff accepts of an Aſſignment of the Bail-Bond, the Defend- ide Salk, 


ant may put in the ſame Bail to the Action that were Bail to the Writ,97 BY 99. 


and the Plaintiff cannot except againſt them“. | Fared. Ca. 
117, 

# This adjudged in B. R. In C. P. it is ſaid in all Caſes wherein Bail-Bonds are taken, and the 
ame Bail is put in above, the Plaintiff may except againſt it, M. 6 Gee. 2,—By z Rule of the 
King's Bench, oo Bail-Bond ſhall be put in Suit till four Days after the Return of the Writ, if the 
Arreſt be in London or Middleſex, Rule of Trin. Term 6 Ges. 3. and not till fix Days after the Return 
of the Writ, if the Arreſt be in the Country, 11 Mad. 2,——Sce farther as to Bail, Harriſon B. K. 


19 73. 


By the 4 ,. Y M. cap. 4. The Judges in each Court, or any two of 
« them, whereof the Chief to be one, may, by Commitſions under the Seals 
« of their reſpective Courts, appoint Commiſſioners to take Recogniſances 
« of Bail in Suits depending before them, and upon Affidavit of the true 
« taking of them, ſuch Recogniſances ſhall be as effectual as if they were 
« taken before themſelves; the Cognizors, unleſs they live in London or 
_* Weſtminſter, or within ten Miles, may juſtify before the Commiſſionets 
« in the Country.” | . | 

Before this Statute, Bail was always taken de bene eſſe before a Judge, 
25 it may, and muſt be till, if the Cognizors live within ten Miles of 
London or Weſtminſter ; the Commiſſioners are obliged by Rule of Court to 
keep a Book wherein are the Names ot the Plaintiff and Defendant, and 
Bail, and the Perſon who tranſmits the ſame, and who makes Affidavit that 
the Recogniſance was duly acknowledged in his Preſence ; on ſuch Affida- 
vit the Judges make a conditional Allocatur, and the Bai! are to ſtand abſo- 
ute, unleſs the Plaintiff except againſt them within twenty Days; and if 
he except, the Bail may juſtify by Affida vit taken before the Commiſhoners 
in the Conatry : 

* If one is arreſted in London by a Serjeant of the Mace, upon a Plaint of EPagezo8 
Debt en red in any of the Counters, the Serjeant cannot take Bail, (a) but 


the Judge in Court muſt “. Cro. Car. 
196. Rol. 


Abr. 5661. S. C. Jones 226. S C. a) Cro. Eliz 97.8. P. agreed, and like Point agreed, where 


in Arreſt was upon a Plaint in the Court of Nottingham, ani the Detendant in Gaol under Cuſtody * 


of the Mayor, and not of the Serjeant, and Cro. Eliz. 168. it is ſaid, that in all Corporation Courts 
the Mayor, who 3 is Gaoler alſo Bail being a Matter of Record cannot be taken before 
— but the Judge of the Court, and not before the Serjeant, though alledged ſecundum cos ſurtudi nem 
ville; but Bail for Appearance only, may be taken by the Serjeant. Cro. Jac. 94. 


* Qs. If the Secondaries, in Londen, and their Deputies are not the proper Officers for this Purpole ? 


(B) In what Caſes Special oz Common Bail is 
required, 
HE it muſt be firſt obſerved that regularly, after Judgment, no Bail Yide Head 


is to be taken; for the Plaintiff having aſcertained his Right, and of Sterrf, 
proved his Demand, the Defendant muſt pay the Condemnation Money r poſe, 


for which Purpoſe a Writ of Execution ifſues, to which the Sheriff can take brings * 
E- 


no Bail. Writ 
| rer, and where vpon reverſing an Outlawry, Title Outlawry and Carch. 459. 


But one in Execution brings an Attaint, ) he may have (c) a Writ top M. B. 106. 


the (a) Juſtices, commanding them to let him to Mainprize. 2 Rol. Abr, 
112. 

40% Cro. Eliz g. per Wray, the Court doth not uſually bail, for the Verdict is intended true till re- 

verſed; hut in ſome Caſes upon good Conſideration they will bail, (e) Reg. 123. à. (4) Dyer 

193. pl. 29. though at firſt it was doubted whether it lay to the Juſtices de B. and a Caſe cited cent. 

where it was commanded to the Warden of the Fleet to have the Body in Court guolibet die, &c. 
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BAIL in CIVIL CAUSES, 


tow ate..." If an Audita Querela is founded upon a Releaſe or Record, the Plaintif 
8 may be bailed. e 

Rol. Rep. 

132. ſaid per Coke, S. C. but ſuch Bail muſt be taken in open Court, Bulſt. 140. Latch 113. 


Rol. Rep. But if upon (e) a Surmiſe of a Matter of Fact only, it is otherwiſe. 


132 per Coke : 

Chief Juſt, Rol. Rep. 384. S. P. per Coke, who ſaid that in the Time of Dyer and Wray, and all his 
Time, che Practice had been never to bail, where grounded on a Matter of Fact only ; but where ups 
don a Matter of Writing in Diſcharge the Plaintiff had uſed to be bailed, the Defendant being called to 
know whether he could deny it. Yrde Sid. 286. Dyer 255. pl. 41, 339. pl. 46. and vide 11 H. 6. c. 
10. 2 Rol. Abr. 113. (e) Yet vide in ſuch Caſes where the Plaintiff was bailed, Cro. Jac, 29. 67. 


Raym. 475. If in an Homine Replegiando an Elongatus is returned, and the Defendant 
— Mod. taken upon a Wijthernam ; though this is no Execution, yet the Defendant 
fd io. _ * bailed unleſs he will confeſs the taking and having the Party in 
uſtody. 
Raym. 475. But if in an Action for a falſe Return of an Elongatus againſt the Sheriff, 
itt is found for the Plaintiff, he may be hailed. 
As to the Caſes in which Special or Common Bail are required, I ſhall 


conſider, 


1, What the Debt muſt _— for which there muſt be Specia! 
all. 


Comp. At- The old Rule in the Compleat Attorney is, that if the Defendant be 
tor. printed arreſted by meſne Proceſs, as Capias, Alias or Pluries, and the Plaia tiff 
4667 fol. 48. holdeth him not ſufficient to anſwer to Debt or Damages contained 

in the Writ, the fame amounting to 201. or upwards, that in this Caſe 
Page zog the Plaintiff, upon the Return of the Writ, by entering a (a) Ve recipia- 

tur with the Filazer, out of whoſe Office the Capias Cid iſſue, may have 

Special Bail to be put in to this Action, which the Defendant muſt put in 
(a) The Ne before ſome Judge of the Court where the Cauſe depends, who will accept 
recipiatur is of ſuch Bail as the Validity or Weight of the Cauſe doth require, or in his 
entered Dy Diſcretion ſhall be thought fit. 


theAttornies 


as Officers of - = 1 ; 3 f 
the Court, after which no Appearance is tobe received till Bail is filed with the Judge. 


This was the Rule that both the Courts of King's Bench and Common 
Pleas went by, but was afterwards ſunk to 10/. which has been long the 

ſtanding Rule of the Courts. : 
YidetheSta- And now by the 12 Geo. 1. cap. 29. it is enacted, That where the Cauſe 
tute, and 21 of Action ſhall not amount to the Sum of 100. in a ſuperior Court, or 
Geo. 2. c. 3. 4% 40g. in an inferior Court, the Plaintiff ſhall only ſerve the Defendant 
2 e with a Copy of the Proceſs, and ſhall not arreſt his Perſon ; and that in 
made PerP®- . all Caſes where the Plaintiff's Cauſe of Action ſhall amount to the above 
Geo. a. c. a). Sums or upwards, Affidavit ſhall be made and filed of ſuch Cauſe of Ac- 
whereby it tion, and the Sum or Sums ſpecified in ſuch Affidavit, ſhall be indorſed 
is explained cc on the Back of ſuch Writ or Proceſs ; for which Sum or Sums fo indorf 


ww _ « ed, the Sheriff or other Officer ſhall take Bail, and for no more.“ 
U 


Geo. 2. c. 14. | ; 
whereby it is extended to Wales. For Caſes of holding to Bail on this Statute, ſee 2 Str. 115), 


1209, 1219, 1226, 1270. 2 Bur. Rep, 655, 1032. 


Howeverthe In an Attachment of Privilege, which is a Capies in the firſt Procels, 
above Stat. the Defendant is held to Bail for any Sum though never fo ſmall ; for this 


— as being a Capias in the firſt Proceſs without Summons, does not ariſe from a 


have ſuper- Suppoſition of a Nibil returned, but ariſes from a Debt due to the Onan 


BAIL in CIVIL CAUSES. 


of the Court, by the Acts of the Court; and therefore another Officer a S 

, ; R n ed this 
ought not to appear without ſeeing a Security given for ſuch Debr, DoAtine, 
| and that at 
his Day an Attorney cannot, any more than any other Perſon, hold Defendant to Bafl, unleſs the 


t 
Demand be 194. or upwards. | 


2. Where the Demand is uncertain, and ſounds only in Damages, 


Where the Action is only for Damages, there regularly the Party is not , 13 Car. 
tobe held io Special Vail ; far there is no certain Sum for which Bail can 2. ft. a. c. 2. 
be aſcertained. 

But in Actions of 4ſ4/t and Battery, Scandalum Magnatum, and for sid. 3oy. 
other pertonal Wrongs, in which it is apparent the Damages will exceed the Rol. Abr. 
Sum of 107. the Curt, or any Judge of the Court, _ and do, on good 335+ 
Cauſe ſhewn, give Lewe to the Plaintiff to ſue out a Writ with the Clauſe 2 6 
of Acetiam billæ, to hold the Defendant to Special Bail“. Sid. 18335 

Ray m. 74. 
* But this muſt be on an Afidavit of the Facts. 


So upon an Affidavit of a great Mayhem, and that he intended to de- 
clare in Treſpaſs, the Court ordered a Special Latitat, with an Acetiam, Sid. 276. 

| that fo there ſhould be Special Bail Ppores Rel 
and tha | . P . ordered per 

, | : | Cur”, inCaſe. 

of 2 notorious Battery. Sid. 307,—So in Caſe of a foul Battery againſt a Man and his Servants. 
Comb, = hut this tees to be diſcretionary in the Court; therefore vide Mod. 2. 2 Ld, Raym. 
767. Sail, 101, pl. 15. 7 Mod 9. 2 Barnes 47, $5, 58. Special Bail denied for putting an Arm 
cut cf joint; and vide Rol. Abr. 335. pl. 14. 


In Debt upon a (4) Bond for Performance of Covenants, the Court will ... 
| - R Sid. 63. 
order Bail according to the (5) Breaches aſſigned F. (e) So Spe- 
5 cial Bail i 
Account, ſerus in Debt upon an Account. 2 Rol. Rep. 53. (5) Noy 88. Lev. % the 
Meaſure of that ſnall be taken from the Plaintiff's Oath, Salk. roo. pl. 11. 


+ This muſi mean accoiding to Breaches ſtated in Plaintiffs Affidavit. 


In an Action of Debt on a Bond, though the Defendant ſays it was by Salk. 100. 
Dureſs, or on an uſurious Contract, yet there ſhall be Special Bail, for the 
Merits of the Cauſe ſhall not be determined on Motion; reiuhert will the 
Court put a Slur upon the Plaintiff's Cauſe, which ought to come down*Page 216 
fairly to 'T'rial, without Prejudice, 


So in an Action for Money won at Play, if the Contract be lawſul, as —_ 100. 
being under 100 J. the Defendant mult put in Special Bail g. n 8 


t There are few Caſes now where ſuch an Action will lie, and query if for any Sum amounting 
to 10 l. on Games mentioned in the Stat. 9 An. c. 14? See that Stat. and the ſeveral Acts of 2 


Geo. 2. c. 28. 12 Ceo. 2. c. 28. 13 Geo. 2.C. 19. and 18 Geo. 2. c. 34. 
3. Whether Bail be required in Actions on Penal Statutes, 


On a Penal Statute the Defendant is not held to Bail, becauſe the Penal- Yelv. «3. 
ty on a Statute is in the Nature of a Fine or Amercement ſet on the Party 2 Browal, 
for an Offence committed; and therefore no Perſon ought to ſuffer any In- . 


convenience by Reaſon of ſuch Law, till he is convicted of the Offence. Gar — 75. 
| : 12Mod.23r, 
See Andr. 71, Gilb, Hiſt. C. P. 37, 
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4. Of Perfons who are not required to put in Special Bail, 


2 Brownl. An Heir, Exccutor or Adminiſtrator, (a) ſhall not be held to Special 
293- Bail; for the Demand is not on the Perſons, but on the Aſſets of the De- 
3 _ 316-ceaſed ; and it would be unreaſonable to ſubjeR their Perſons to an Execy- 
lr an tion for the Debt ot another, | 


Attorney 1 , 
was Plaintiff, and it was pretended be was intitled to have Special Bail by his Privilege. Sid. 64. 


8. P. per Cur”. 
Cro. Jac. So if there be a Judgment againſt an Executor for the Debt de Bonis Te, 


Sec tatoris, and for the Damages only de benis propriis, he may bring Error, 
Lit Rep. and have a Superſedeas, without giving Sureties according to 3 Fac. 1, cap. 
2, 3. 8. For though the Words of the Statute are general, yet it muſt be in- 


tended where Judgment is againſt the Defendant hiniſelf, upon his own 
Bond, or where the Judgment is general againſt the Executors; for it 
would be unreaſonable they ſhould find Sureties to pay the M hole out of 
their own Litate, 

138 Neither is an Executor, Adminiſtrator or Heir, upon the Removal of « 

Sid. 416. Caule out of an interior Court, obliged to put in Bail. 

Lev. Z4<1 : 

268. 2 Jones 82. Salk. gB. pl. 4. S. P. cent. Lit. Rep. 81. 


3 But if there be a Devaſtavit ſuggeſted, which can only be on an Action 
Sid. 63. of Debt on a Judgment, they mult find Special Bail. 


Salk. g8. pl. 
4. Vide Head of Executirs and Adminiſtrators, 


An Attorney or other Officer, whoſe Attendance is required in the Court 
Mod. 10. gg 3 
But for this to Which he belongs, ſhall not be held to Special Bail. 
Jide Title : 
Attorney, and 2 Ld. Raym. 1567, 2 Stra. 864, Barnard. K. B. 300. 12 Mod. 112, 113, 163, 164, 


$35» 536.* 5 
* Secus, If an Attorney of another Court be Plaintißf. 


Fide Tile If Baron and Feme are ſued, the Huſband muſt put in Bail for both; 
Baron and but if the Huſbind does not appear upon the Arreſt, the Wife muſt file 


| _ prox Common Bail betore the can be diſcharged ; for otherwiſe the Plaintiff 
rom Elz could not proceed to obtain Judgment. 

370. Cro. f 

Jac. 445. Stile 475. Mod. 8. 6 Mod. 17, 10g. 10 Mod. 163. Ld. Raym. 73. Salk. 115. pl. 4. 

5 Mod. 69. 12 Mod. 19, 89, 246, 444, 445. 2 Stra. 1167, 1237, 1272. Barnes 39. 2 Barnes 72» 

74, 80. Fareſl. 10. And where one Partner muſt put ia Bail for another. Mod. 45. 


Page 211 5. Where Special Bail is required on removing a Cauſe out of an inferior 
Juriſdiction before Judgment, 


Upon the Removal of a Cauſe by Habeas Corpus out of any inferior 
9 — Court into the Courts above, though the Sum be under 10 J. the Party (5) 
Tile C:urts, mult file Special Bail, ſo that the Plaintiff may not be in a worſe Condi- 
and their tion than he was in the Court below; and the Reaſen hereof is, that thoſe 
Jurijdi@ien inferior Juriſdictions being confined, they cannot follow the Debt out of 
in general. their own Juriſdiction; and therefore it is requiſite that they ſhould be 


Ce n. Bail who live within their PrecinRts f. 


ars to be 
— the Court a bove will conſider the Qyantum of the Sum in which Bail ought to be 
taken. Salk. 101. pl. 15.102, 2 Ld. Raym. 767. 7 Mod. 9. Salk. 108. pl. 8. 134, 294. pl. 3: 
12 Mod. $62, Holt. 494. 6 Mod. 242. S. P. Ld. Raym. 603, 696. 


＋ It Bail is not in within due Time, a frocedends iſſues, and carries the Cauſe back to the inferia” 
Court, | 
li 
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If a Cauſe be removed by Fabtas Corpus out of the Marfbalſea, or any Salk. 95. 
other inferior Court, and the Bail there offer to Bail to the Action in the El- „1. Her 


burt above, the Plaintiff is compellable to take them, becauſe be might, jc” 
but did not except to them below, | 65 Mod. 242. 
2Show.Rep. 


But it is otherwiſe where the Cauſe comes out of London, for the Suffi 421, 488. 
ciency of the Bail there is at the Peril of the Clerk, and he is reſponſible to Comb. 1. 
the Plaintiff ; ſo that the Plaintiff had not the Liberty of excepting againſt Lo. * 
them, and the Clerk is not reſponſible for their Deficiency in the Court Sk. 9). 
above, though he was in London. pl. 1. Per 

Holi Ch. 

If a Cauſe is removed out of an inferior Court by Habeas Corpus. and Juſtice. 
new Bail found, and after in the ſame Term it is remanded by Procedendo, Cro. Jac. 
the old Bail ſhall ſtand ; for when a Cauſe is remanded the ſame Term in 3*3; 

N + R q ; th f Beſton and 
which it was removed, no Record is made thereof. 

Judged, and 
there ſaid, that Brook, Mainprize 96. and Precedende 16 is ſo to be underſtood. Moor 836. 8. C. 
adjudged. 2 Bulit. 286, 287. S. C adjudged. Rol. Rep. 64. S. C. adjudged, not withſtanding 
the old Bail was diſcharged, and new put in; the new Bail being taken off the File and made void 
the ſame Term, while the Record was in the Breaſt and Power of the Court. Fide Cro. Jac. 203, 
$. P. cont. and Velv. 120. S. P. adjudged cent. But per Curiam it is there laid, If the Procedende 
was deleted, Cc. berore Bail given to the ſuperior Court, it ſhuuld have been a Super /edeas to 
the Habeas Corus, and the old Bail ſhould have ſtoad. 


Otherwiſe where it is remanded in another Term. Cro, Jac. 


363. 
Moor 836. pl. 1128. Rol. Rep. 64. 2 Baift. 286. S. C. and S. P. per Cur", and Skin 244. pl. o. S. P. 
Where it ſeems agreed generally, that upon ſuch Removal the Bail below are dilcharged, for they 
declare de weve, 


But where a Replevin by Plaint was ſued in the Sheriffs Court of London, Skin. 244. 
and Pledges were found de retorno babend fi, &c. and this Plaint was * 8 
moved according to their Cuſtom into the Mayor's Court, and after in o 24 22 
the King's Bench by Certiorari; and there Qyer of the Certiorari being de- adjudged. 
manded, the Party declared in B. R. and upon this a Return awarded; and 2Show. 42 U, 
upon an Elongat returned a Scire Facius went __ the Pledges in the 488. S. C. 
Sheriffs Court of London: The Queſtion was, Whether this Cauſe being! uds ed. 
removed by Certiorari, the Pledges in the inferior Court were diſcharged; 


and it was held that they were not. 
6. Of putting in Bail on bringing a Writ of Error. 


By the (a) 3 Fac. 1. cap. 8. it is enacted, That no Execution ſhall be 
* ſtayed or delayed, upon or by any Writ of Error, or Super ſedeas there 
upon, to be ſued for the Reverſion of any Judgment given, or to be 
„given, in ( any Action or Bill of Debt, upon any ſingle Bond for; Cat. 1. c.4. 
Debt, or upon any Obligation with Condition for the Payment of Mo- i 4. and ſee 
* ney only, or upon any Action or Bill of Debt for Rent, or upon any (c) 4 Mod. 245. 
Contract ſued in any of the Courts of Weſtminſter, Counties Palatine, or Barnes 70- 


Great Seſſions in Hales; unleſs ſuch Perſon or Perſons in whoſe Name — king 


page 212 
(a) Made 
perpetual by 


6, 747. 

(5) The 13 Car, 2. ſt. 2. c. 2. par. g. enacts in like Manner, That no Execution ſhall by Nad after 
Verdict and Judgment in AQtions for not ſetting out Tithes, Actions on the Cite on any Promiſe for 
Payment ef Money, Trover, Covenant, Detinue and Treſpaſs. See 4 Med. 7. Cro. Car. 59, 410. 
Hob. 127. 8 Mod. 79, 237.“ The 16 and 17 Car, 2. c. 8. par. 3. extends to Writs of Error on 
vn after Verdict in Dower and Ejectment. Carth. 121. 3 Lev. 275. (e) On this Statute it 

ath been adjudged, that judgment on an Infimul cimpurafſer was not an Action founded on ſuch a 
Contract as comes within the Statute. 2 Bulſt. 83. Velv. 227. So of a Debt due by Arbitration. 
Ibid. per Cur". judgment on a Demurrer, on a Bottomree Bond, for Payment of Money, and Per- 
formance of Covenants, not within any of the Statutes. Show. 14. Comb. 108. 


This Statute does not ettead to judgment by Deus t, in zuy of the AStions pectfied, nor de 
either of the others. - 
; * Or 
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% or Names ſuch Writ ſhall be brought, with two ſufficient Sureties, ſuch 
* as the Court (wherein ſuch Judgment is or ſhall be given) ſhall allow of, 
* ſhall firſt, before ſuch Stay made, or Superſedeas awarded, be bound un- 
* to the Party for whom any ſuch Judgment is or ſhall be given, by Re. 
% cognizance, to be acknowledged in the fame Court, in double the Sum 
© adjudged to be recovered by the ſaid former Judgment, to prolecute 
** the ſaid Writ of Error with Effect; and alſo to ſatisfy and pay (if the 


« faid Judgment be affirmed) all and ſingular the Debts, Damages and 


*« Coſts adjudged, or to be adjudged upon the former Judgment; and all 
* Colts and Damages to be alſo awarded for the ſame delaying of Execy- 

tion.“ 
Crs. Jac. 94. If A. becomes Bail for B, in an (c) inferior Court, and there Judgment 
„ Cur*, is given for B. and thereupon the Plaintiff brings a Writ of Error, and that 
(c) 4. be- Judgment is reverſed, and Judgment given for the Plaintiff againſt B. the 
came Bail Bail is liable; for when the firſt Judgment is reverſed, it is as if that Judg- 


— — the ment had never been, and as it at the firſt the Principal had been con- 
Court of the demned in the inferior Court, 

City of | 

Cheſter, and Judgment was there given for B. and upon a Writ of Error before the Juſtices of the 
Great Seſſions of the County of Che/ter, that judgment was reverſed ; and after upon a Writ of Error 


in B. R. both Judgments were reverled : and it was adjudged, that the Plaiatiff thould recover 501, 


Damages, Cc. and it was urged, that A. was not liable; for by the Reverſal there is no Judgment 
in the inferior Court againit B. and took a Difference where the Judgment of the inferior Court is 
atfirmed, and were reverted. 2 Jones 96. adjernatur. 


Cee. Jae. If 4. brings a Writ of Error upon a Judgment obtained againſt him, 
402. according to the 3 Jac. 1 c. 8. B. enters into a Recognizance, conditioned 
Auften and that A. ſhall proſecute his Writ of Error with Effect, and if Judgment ſhall 
Monk, ad- be affirmed, that he ſhall pay the Condemnation, Etc. and after the Judg- 
— Ar. ment is affirmed, B. cannot render A. the Principal, for this Manucaption 


gument. is not to render the Body, but to pay the Debt. 


Moor 853. 
pl. 1165. S. C. and 8 P. adjudged per totam Curiam. * 


* 'Tis now the known aud eſtabliſhed Doctrine. 


Rol. Abr. If Judgment be affirmed upon a Writ of Error in the Exchequer-Cham- 
335- ber, (4) no Execution ſhall go againſt the Bail in the Original Action for 
Cro. Jac. the Coſts occaſione Dilationis Executionis, and the Party might have com- 
of -afira a pelled the Defendant in Error to put in Bail, purſuant to the Statute 


Noy 18. 3 Jac. E 

Cro. El. 587. 

(d) Ia a Scire facias upon a Recognizance againſt Bail, the Defendant pleaded a Writ of Error brought 
by the Principal; and per Cur', This is no Plea, for the Writ of Error upon the principal Judgment 
doth not affect the Recognizance : But per Holt Ch. Juſt. I have known an Attachment againſt a 
 Town-Clerk for proceeding iu an inferior Court after a Writ of Error here; but I never took it to bs 
right, Corb. 296. || 


Where Error is brought, the Court, on Motion, will ſtay Proceedings againſt the Bail, on Terms, 
according to the Nature of the Cale; 1. e. if they are in Time to ſurrender the Principal, on engaging 
to pay Debt and Coſts, or ſurrender, within a ſpecific Time, after Affirmance. If too late to ſurren- 
der, then on engaging to pay Debt and Coſts, within a limited Time, after Affirmance, if the Judg- 
ment ſhall be affirmed. | | 


In Debt on a Bond in C. B. and Judgment for the Plaintiff, Error was 

brought in B. R. and Bail put in according to the Statute, and Judgment 

*Page 213* affirmed thereupon, Error was brought in (e) Parliament, and the Clerk 

Salk. 97. pl. of the Errors refuſed to allow the Writ, unleſs the Party would give 
2. Tully and | 

. 2 Ld. Raym. 840. 7 Mod. 120. 8 Mod. yg. (e) Vide 2 Bulſt. 162. That one in 

Execution is not to be bailed'on bringing a Wris of Error in Parliament, becauſe of the Uncertainty 


how long the Parliament may continue. 
| | a new 


— — — * — 
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a new Recognizance. It was objected, that it was not required by 
Fac, l. c 8. But per Cur', the firſt Recognizance does not include Pay- 
ment of Coſts to be aſſeſſed in the Houſe of Lords, and theſe Coſts ought 
to be paid, and therefore a new Recognizance ought to be given within 
the Intent of the Statute ; and it is not the Buſineſs of this Court to ex- 
amine whether Bail was put in upon the firſt Writ, for the Want of that 
does not hinder the Proceſs of the Writ of Error, but only makes it no 
Superſedeas. 


If there is a Judgment in B R. and the Defendant is taken in Execution, Co, Jac, 
and after brings Error in the Exchequer-Chamber, and the Record is te- 168. 
moved, he (5) cannot be bailed in B. R. becauſe there is no Record there, Cr. Elis. 
nor can he be bailed in the Exchequer-Chamber, for they have Authority 7A 


8 b)By aRule 
only to affirm or reverſe the Judgment. 1 228 


| ry A'torney 
«ho ſhall ſue out any Writ of Error on any Judgment of this Court, returnable in the Exchequer- 
Chamber, hall forthwith allow ſuch Writ ot Error with the Clerk of the Errors of this Court tor the 
Time being, and in Cale where Special Bail ſhall be required, it the Plaintiff upon ſuch Writ of 
Ercor do not within four Days after Allowance thereof ,put in Special Bail thereon, the Plaintiff in 
the Action may proceed to take out Execution notwithſtanding tuch Writ of Error; and where Spe- 
cial Bail is put in, the Plaintiff or his Attorney mult forthwith give Notice thereot to the Defendant 
in Error, or his Attorney; and if the Defendant in Error do not except againſt ſuch Bail within 
twenty Days atter ſuch Notice given, ſuch Bail ſhall be all-wed. By a Rule in C. B. A. 5. 
6 Ges. 2, in all Caſes where Bail ſhall be filed on Writs of Error, ſuch Bait hall be perteQted within 
four Days after Exception taken thereto; or in Default thereot, che Clerk oF*the Errors of this 
Court hall Nenpros ſuch Wiit of Error.“ 
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* The Allowance of a Writ of Error, before Execution, is, of itſelf, a Superſedeas to Execution; 
41d I conceive the Court would ſet aſide the Execution, if executed after Ailowance of a Wit of 
Frior, though there was not any Notice g ven : The Intent of Notice is, fg lubjeck che Attorney fur 
the Detendant in Error, to an Attachment, it he ſhould dare, atter Notice, to levy an Execution. 
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Upon a Writ of Error of a Judgment in Ireland, the Record being re- palm. 286. 
moved in B. R. the Court took Bail here, and ſent Directions to have the 
D:tendant ſet at Liberty there. 
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7. Common Bail, in what Caſes neceſſary, 


* wc * 


: 'Fhe fling of common Bail ls neceſſary, that it may appear that the gut where 
Court had Conuzance of the Caute: the Want of 
it is Error, v:de Title Error, and Hob. 264. 
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If a Priſoner he diſcharged for Want of being declared againſt within (c) Vak. 98. 
two Terms, or upon Nonprotling the Plaintitt, or if he furrender himſelf pls. and the 
in Diſcharge of his Bail, and is not charged within two 1 ers; in all theſe Sta + 4 and 5 
. 8 ' | W. and M, 
Caſes he muſt file common Bail, that it muy appear by the Acts of the, 21. 

Court that he was actually in Court when diſcharged. ( Formerly 
three Terms. Cro. Jac. 646. 


By the Rules of B. R. no Attorney ſhall be compelled to appear or file 
common Bail for any Defendant, unleſs ſuch Attorney hath by a Note in 
Writing under his Hand f undertaken ſo to do, and ſuch Note produced by 
the Plaintiffs Attorney; but if any Attorney hath accepted a Warrant to S4. qu. If 
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appear for the Defendant, (which Warrant be in no wite revoked) or e 4 

lubleribed the fame, and dg not Cuſe Bail to be filed accordingly, ſuch At- not compel A 

: an Appesr- Y | 

| ance ona Paro! Unde:taking, vnleſs in particular Calcs? 4 
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(4) By the ; torney ſhall be compelled to file common Bail of the (4) proper Term, and 
W. and M. take a Declaration and plead to the fame, or in Default of p eading, Judg- 
e. 21.1 3. ment may be entered by Default, if Rules for Pleading have been given ; 


* for that the Default of the Defendant or his Attorney ſhall not tend to the 


cauſe an Ap- Plaintiff's Prejudice. 


pearance or | : : 
cotncaon Bail to be entered or filed within eight Days after the Return of the Proceſs, on Penalty of 
6 |. to be paid tothe Plaintiff, tor which the Court ſhall immediately award Judgment, and the Plain- 


Titf may take out Exccution, Jide 5 Mod. 392. ＋ 


Þ But this being before the Statute requiring an Oath of the Debt, and ſpeaking of an Arreft, Cn. 
If that Part of the Claule is not virtually repealed, and whether, now, we are not to be governed 
by s Geo. 2. c. 27.? and vide allo 12 Geo. 1. c. 29. If Defendant does not appear, Plaintiff may 
enter a common Appearance. | 


*Page2ziq In an Action upon a Replevin Bond, common Bail ſhall be filed. 
Salk. 99. pl. 8. Carch. $19. Holt. 127. pl. 1. 12 Mod. 320, 380. 


2Show. 249. A Judgment in Eje&ment againſt the caſual EjeQor is erroneous, unlet 
pl. 253. and a Latitat was ſued out, and common Bail filed for him“. 

ſuch aJudg- | | 

ment actu- 

ally ſet aſide. * This is not, now, Law. If Judgment goes againſt the caſual EjeQor, there is not 
any Defendant in Court, to bring Error. If the Tenant, or Landlord, appears, he enters into the 
common Rule to confeſs Leaſe, Entry and Ouſter, and inſtantly pleads the general Iſſue. The De- 
ctaration in Ej ectment is in the Nature of Proceſs only. b 


(C) Where Bail Mall be ſaid to be put in regu⸗ 
larly: And herein, 


1. Of the Manner of putting in, excepting to, and juſtifying Bail, 


Y the priated Rules of the Courts, every Attorney who ſhall appear 
Salk. 98. for any Defendant in any Action in which Special Bail is not required, 
6 Mod, 24, ſnall duly file common Bail for ſuch Defendant, of the Term of which he 
appears (a) and give Notice thereof to the Plaintiff or his Attorney ; and 
where Special Bail is required and put in (b) de bene eſſe, before any 
of the twen. Judge or Commiſſioner on a Cepi Corpus, the Defendant's Attorney ſhall 
ty Days forthwith give Notice thereof in Writing to the Plaintiff or his Attorney, 
without any and of the Names of ſuch Bail, with their Additions and Places of Habita- 
Exception, tion; and if no Exception be taken to ſuch Bail, and entered in the Judge's 
og 's Book within (c) twenty Days after ſuch Notice, then upon Oath thereof 
Court; but Made, for which no Fee is to be taken, fuch Bail ſhall be filed; and if Spe- 
if theDefen- cial Bail ſhall be put in before any Judge de bene eſſe, on any Writ of Habeas 
dant except Corpus or Certiorari. and no Rule for better Bail, or Exception taken, ot 
Ts. entered in the Juoge's Book, againſt the Bail ſo put in, within twenty- 
* — eight Days after — in ſuch Bail, then ſuch Bail ſhall be filed by the 
dant'sAttor- Defendant's Attorney after the End of the ſaid twenty-eight Days. 


ney muſt 
bring up the Bail - piece. and the Bail muſt juſtify in Court; and note, That in the Common Pleas the 
Bail- piece remains with the Filazer till the twenty Days are expired; but in the King's Bench it is 
left with the Judge, becauſe Judges of that Court determine all Matters relating to their Priſoners. 
And for the Difference of the Manner of taking Bail, and the Form of the Recognizance in each 
Court, vide Cro. Jac. 449, 645. Cro. Car. 48 1. 2 Bulſt. 232. Rol. Rep. 387. 2 Show. 335 pl. 
345. 2 Salk, 564. pl. 4. () The like Time to except where the Plaingf puts in Bail up02 
bringing a Writ of Error. Salk; 98. (e) No Notice neceſſary by the modern Practice, but P/ain- 
tiff's Attorney is obliged to ſearch the Clerk of the Bail's Office, 

| It 


25. 
(a) At the 
Expiration 


BAIL in CIVIL CAUSES. 


It is faid, That after Exception to Bail there is no ſet Time to juſtify or g Mod, 24 


exchange them for better, but it muſt be in convenient Time ®, 8 
| See Salk. 9) 
„II Mod, 2, 28 3. Barnes 82. 2 Barnes 60, 83. ide a Rule 3 and 4 Ges. 2. in C. B. if 
ſpecial Bail put in by Defendant be excepted to, the Defendant ſhall perfect his Bail within four 
Days after ſuch Exception taken, in Default whereof the Plaintiff may proceed upon the Bail - Bond: 
And if in ſufficient Bail be put in ſeveral Times, the Court will order Execution. Fareſl. 50. + 


* In B. R. If Notice of Exception is in Term, Bail muſt Juſtify in four Days, or add others that 
will juſtify. If. Exception and Notice be ia Vacation, Juſtification to be the firſt Day of next Term, 
E. 5 Geo. 2. 5 | | GED 


+ lf Notice of Exception in Vacation, Juſtification to be on firſt Day of Term, as in B. R. 


If the Plaintiff accepts the Bail, he may take away the Bail-piece from 
the Judge's Chamber, and file it for his own Expedition ; but after twenty 
Days then it becomes abſolute, and the Defendant takes it away and files it. 


2. To what Time it ſhall have Relation. 


In B. R. though the Bail of the Defendant be taken and entred the laſt Rol. Abr. 
Day of the Term, and the Bill be put in at any Time the ſame Term, this 333. 
is well enough by the Courſe of the King's Bench; though in Strictneſs of Hob. 70, 


Law the Defendant is anſwerable but from the Time of putting in Bail as 50 Gong 


in Cuſtodia Mareſchalli, and not before |. Cro. Jac. 
| 84. 
8. C..adjudged ; becauſe the Bill, whenſoever filed, bath Relation to the firſt Day of the Term. 


0 | 

A Bill is ſeldom filed, unleſs where Judgment goes by Default, and a Writ of Error is brought, 

unleſs filed for the Purpote of amending by it in either Caſe, if the Cauſe of Action accrues in 

Term, the Bill ſhould be'of a particular Day, ſubſequent to the Cauſe, and it would be the beſt Way, 
where Bail is put in on the laſt Day of the Term, to make the Bill of chat Day. 


* If in Trover commenced in Hilary Term, the Converſion is alledged'to®Page 215 
be the 3d of February in the fame Term, and Bail is filed the laſt Day of the 
Term, yet this is well enough, for the Action ſhall not be ſaid to be de- W . 
pending until the Bill is filed ®. adjucged. - 
| wes * But theBill 
ſhould be of a particular Day ſubſequent to the 3d of February. 


Bail is put in one Term, and new Bail is added the next Term after ; Salk. 100, 
and the Queſtion was, If this ſhould be Bail of the firſt Term, or only of Pl. 12. 
the Term when added; about which the Clerks differed ; but the Court 
was of Opinion, that it was only Bail of that Term when the additional 
Bail was put in, for they ſaid it was not Bail till (5) compleated and ac- (5) It ſeeme 
cepted, and making the additional B. il to be Bail of the firſt Term, might Ro to be 
do a (c) Wrong to a third Perſon, who might be a Purchaſer after the 8 
and before the additional Bail was put in. | e ths 

5 | every Bail 

taken before or vpon the Continuance Day ſhall be a Bail, and filed of the precedent Term, and 
every Bail taken after the Continuance Day ſhall be a Bail, and filed of the ſubſequent Term, and 
act otherwiſe : But where any new Bail is added to any other, but ſo as aforeſaid taken on or 
before the Continuance Day, the ſame ſhall be taken and filed as of that Term in which the Bail 
was firſt put in» (sc) For this vide Cro. Jac. 449. 2 Salk. 564. 


2. Where a different Action is proſecuted from that to which the Bail 
was given, 


If there be an Original and Capias in one County, and Bail thereupon 3 Lev. 238. 


fled, and the Plaintiff after declares in another County, and thereupon; — and 
Q 2 obteing* S=tae0- 


\ 
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nd obtains judgment, by this Variation the Bail are diſcharged, and not liab 
— hare to the Dainages upon this Declaration. le 
Prothonota- 


ries, though by the Courſe of the Court the Plaintiff might dgclare in another County, and the Judg- 
ment would be good. * 


® This relates to Proceedings in C. P or B. R. by Original: but if the Proceeding was in B. FR 
by Bill of Middleſex or Lotitat, the Bail would not be dilcharged for ſuch Variation, 


If 4 arreſts B. in an Action of 20/7. ard Bail is put in thereto, and 
Ow. 335- afterwards A. delivers two Declarations, one for 200 J. and another for 
N14 on 500 J. the Bail ſhall be only liable for the 200 J. + 
Motion : but | 
how far the Bill have been held liable in other Actions at the Suit of the ſame or other Perſons, vid: 
Croe Jac. 449, 451. St le 464. 2 Sid. 163. 2 Jones 188. Mod. 16. 8 Mod. 188. Comyns 75. 
pl. 48. 556. pl. 235. 10 Mod. 24, 44, 153, 270, 280. 2 Stra. 922, 2 Barnard, X. K. 44. 


+ By Rule of F. 6 G. 2. B. R the Bail are only liable for the Sum ſworn to and indorſed on the 
Writ and Coſts, though the Plaintiff by his Judgment recovers much more. See Stra. 922. a Cale 
in Hil. 5 G. 2. which probably induced the Court to make the Rule of E. 5, G. 2, 


Salk. 1oz. A. brings a Bill of Middleſex, with an Acetiam for 40 J. and recovered 

pl. 16. 100 J. and the Court held, that the Bail thould not be liable for more than 
the Acetiam, which was the Meaſure of his Undertaking : And per Holt 
Ch. juſt. He is not liable at all, for his Recognizance is to anſwer the Con- 
demnation, and fince that cannot be, he is hound to nothing; and Clerk, 
Secondary, affirmed, That there was a Rule of Court, that where the 
Plaintiff recovers a greater Sum than is laid in the Action, the Bail thall 

+ That Pot be chargeable in Ifta atone f. 

Doctrine is 

now over-ruled. Bail are liable for any leſſer Sum than marked on the Proceſs, but not for were 

than the Sum ſworn to and Colts. Stra. 922. 


4. What Defect or Irregularity may be amended. | 


| If Bail in Debt is entered in this Manner, vis. ſub pana executions in 
adjudicatiome executionis, where it ought to bave been ſub na condemna- 

*Page 210 ;;onis, (e) yet it “ ſhall ſtand as well for the Judgment, as for the Executi- 
on; adjudged upon a Writ of Error, and it was ordered to be amended, 


= Js and made /ub pan executionis Fudicii, as well as for the Execution. 
{e) For Bail | 


cannot be taken for Part, vis, the Execution, and not the Judgment, no more than for Pait of the 
Debt. Bulſt. 427. 


Latch 182. Tf two are arreſted on a Latitat, and one puts in Bail in Michaelmns 
- 4 uled on Term, and the other of the Herm ſubſequent, the Court will allow the Bai 
Vide Goo. put in on the Michaelmas Term to be filed as put in of the ſubſequent 
Eliz. 439. Term; for otherwiſe it would be Error to proceed in a joint Action on Bail 
put in at different Terms. 
6 Mod. 309+ Tfa Writ be taken out in the Name of A. and the Officer takes a Bail- 
3 _ 475 Bond to appear at the Suit of B. and after there is a Reddiait fe, by the 
/4 and Vic fame Name; though this be vitium Scriptoris in not making the Bail-Bond 
Aiddlejex, according to the Writ, yet it cannot be amended, for the Bail muſt be ac- 


vide Title cording to the Bail-Bond, and not according to the Writ, 
Anierdment, 


- 


(D) Of 


BAIL ww CIVIL CAUSES. 


7) Of the Pꝛoteedings againſt the Bail, and 
what Matters they map plead in their 
Dilcharge. 


HE Act of the Court in delivering the Defendant to Bail being of 
Record, intitles the Plaintiff ro a Scire fucias, when it appears that 
the Defendant has not fatisficd the Judgment; hence it appears, that there 
moſt be a (a ) Capias returned againſt the Principal beiore the Scire facias (I Rol. Abr. 
is to i1ſue againſt the Bail. 30b, 333. 
Moot 432. 
Cro, Eliz. 597. Goldfſb. 174. But this is reſolved and admitted in ſo many Books, that it ſeems 
needlets to cite thein, ide 1 Lev. 225, That it mut iiſue and be reterned, but may be filed at 
any Time after ;—and that it mu't be awarded within the Year, ele not till a Serve faα⁰,,p againit 
the Principal, 2 Jones 96. And Note, That every Casas ad Sattsfaciendum to warrant à Scire 
facies againſt Bail, muſt have ſeven Days at the lealt excluſive betwixt the Teffe and the Retwa 
thereot 3 and every ſuch Caprar is to b: delivered and leit with the Sherif!, to whom it is directed, 
font Days excluſive at lealt before the Return. Vide 2 Silk. 6oz, pl. 12. 2 LA. Raym- 1176, 
That the:e ought to be eight Days vetween the 7efte and Return. 


But though on the Return of the Capias the Plaintiff is in- itled to a Scire . 
facias, and the Recognizance in Strictneſs is forteited, yet if the Defendant gl.. yy 
render himſclf at any Time before, or on the Day of the Return of the And for the 
ſecond Scir- fac ia. againſt the Bail, where two Nihils are returned, or on general Un- 
o before the Day of the Return of the firſt (5) Scire facias, where a ferſtaning 


Scire fect is returned ſeente Curia, and Notice of ſuch Render is given to — 
the Plaintiff or his Attorrey, the Bail thall be diſcharged“. | bring in the 
Principal, 


vide Rol. Abr. 333, 334. Cro. Jac. 10g, 165. 2 Brownl. 76. Cra. Eliz. 538. 3 Bulſt. 182. Moor 
8;0. pl. 1186. 2 Rol. Rep. 367, 382. Leon. 88. Godb. 339. Lit. Rep. 194. Stile 134, 324, 
475. Jones 139. 6 Mod. 238, 239. 1 (5) How it is to be returned, and how many Days there mult 
de between the Je and Return, vide Cro, Eliz. 538. 2 Salk. 595. pl. 7. and Title Scire facias, 


® This is ex gratea, not ex debite Inflit. 


f The common Books of Practice contain almoſt every poflible Caſe on this Subjec and full In- 
tuctions, without referring to ſuch a Muititude uf Caſes. | 


If an AQtion of Debt be brought on the Recognizance, if the De- 2 Rol. Abr. 
tendant renders himſelt in Cuitody within eight Days in full Term after 600, 897. 


the Day of the Return of the Proceſs againit the Bail, they ſhall be diſ- Wisch. 6 
charged. 6 
Godb. 334. 


Favm, 14. 2 Show. 77. Salk. 101. pl. 13. 2 Salk. 600. pl. 10. Carth. 618. 6 Mod. 132. 
* Mod. 340. 11 Mod, 2, 253. 11 Mud. 680. Ld. Raym. 156, 159, 721. 3 Salk. 56. pl. 8. 


* If the Defendant dies (c) before the (4) Return of a Capias ad Satisfa- Page 217 

ciendun againit him, his Bail pleading the ſame way be diſcharged. 
Rol. Abr. 

336. Tones 29. Cro. Jac. 97. Moor 432. Hide pl. 607. 776. pl. 1073. Poph. 186. * Hut. 47. 
delle 324. 2 Mod. 28. S. P. {c) They may plead that the Principal died before any Judgment 
igainſt him, becauſe they cannot have a Writ of Error to reverſe that Judgment. Cro. Eliz. 199. 
«judged, But 2 Leon. 101. the whole Court, except Wray, inclined otherwile. And vide Godb. 
377. Kol. Abr. 742, 2 Mod. 308. /d, But if he dies after the Return of the Capi as, this will not 
excuſe the Bail. Rol. Abr. 336——And where the Detendant pleaded that the Principal died before 
de 3re factas brought, and without more, it was adjudged no good Plea, Cio. Jac, 163, Hutt. 47. 


® ide Cro. Eliz, 599. Cro. Jac. 165, 
a It 4. 
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Cro. Jac, If A. as Bail, enters into a Recognizance that B. upon eight Days Warn- 
1 ing comparebit to any Action that ſhall be brought by C. nec non that if B. 
S * ſhall be condemned in the ſaid Action, and does not pay, c. that then he 
three Judges Will anſwer the Condemnation, and C. does bring an Action againſt B. and 
againſt two he is condenined, and does not pay, c. in Debt upon this Recognizance, 
in both it muſt be averred that he gave B. eight Days Warning to appear, &c. for 


= 8 is bound only to anſwer the Condemnation in ſuch Action upon which 


accordingly eight Days Warning was given, for that is the Foundation of the Whole; 
dilcontinued and there is no Reafon that B. by his voluntary Appearance without Warn- 
his Action. ing, ſhould prejudice his Bail. 
If a Defendant gives Judgment with a Stay of Execution until a certain 
Day, the Plaintiff may, notwithſtanding ſuch Stay of Execution, ſue forth 
a Capias ad Satisfaciendum to the Sheriff of the County where the Action is 
laid, and returnable before the Day, to make out a Teftatum againſt the 
Defendant; but no ſuch Capias ad Satisfaciendum ſhall be ſued forth to 
(a) Where Warrant a Scire facias againſt the Bail, (a) becauſe it is to the Prejudice of 
there was aa third Perſon, 
Contrivance 


between the Plaintiff and the Principal to free and diſcharge the Principal, and to charge the Bail, 
vide Bulſt. 43. 


3 Jac. If the Plaintiff does not declare againſt the Principal within two Terms 
Salk. 98. aſter Bail put in, the Bail will be ditcharged, as likewiſe the Principal on 
pl. 5. 99. filing common Bail. | 


3 Mod. 274, But if after Bail put in, and before the Plaintiff hath declared, the 
— .oghl Defendant obtains an Injunction, and this is continued for ſeveral Lerms, 
8 „ and after diſſolved, and the Plaintiff toon after declares and gets Judgment, 
8 Mod. 315, and brings a Scire facias againſt the Bail, they cannot plead that no Decla- 
3'6. ration was delivered or filed againft the Principal within two Terms after 
3 Will. the Action commenced and Bail enticed, for there was no Default in the 


— * <8. Plaintiff that he did not declare ſooner, 


2 pl. J. S. acted as Attorney for the Plaintiff in the original Action, and after 
pl. 10. Judgment in that Action took out a Scire ſacias, and proceeded to Judg- 
7 Mod, 3. ment againſt the Bail without any new or ſecond Warrant; on a Writ of 
3 Salk. 369. Error, as well of the principal Judgnient, as upon that againſt the Bail, the 
* 8 Court held, That any Body might have taken out the Scire facias ; but as 
pork __y to the further Proceedings they were irregular, the Attorney's Authorlty 
Bur. and A- determining with the firſt Judgment, and therefore reverſed the Judgment. 
ewoedad)udg- | | 

ed, and ſaid by the Chief Juſtice, that upon this Writ of Error the Record of the Judgment againſt 
the Principal ought not o have been certified, Carth. 447. S. C. and only ſaid, That the Writ of 
Error was quaſhed qu2ad all that related to the principal Judgment. s Mod. 397. S. C. ſaid in gene- 
ral that it was quzſhed, And vide Stile 154. Cro, Car. 481. Jones 396, Rol. Abr. 749. 


Cro. Car. If Judgment be given againſt the Principal, and after, upon a Scire 
| 24g facias againſt the bail, Judgment be alſo given againſt them, theſe Judg- 
2 245 ments are ſeveral, and they ſha!l not join in a Writ of Error no more than 
S.C. adjudg- Tenant for Life, and he in Re verſion, or the Tenant and Vouchee, may 
ed between join. 

Lancaſter 


and Keyleigh, Hob. 72. Cro. Jac. 384. Rol. Rep. 294. Cro. Car. 498, $74. Jones 360. Bull, 
125, Lit. Rep. 93. Lev. 137. Cora. 198. S. P. | 


page 218 If the Condition of a Recognizance be, that the Principal ſhall ſut- 


m—_ — render himſelf, or pay the Money ; and the Breach aſſigned is, Tous 
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hath not ſurrendered himſelf ; this is naught, for he might have (a) paid judged. 
the Money, and then the Condition is not broken, (a) Whers 

; | * the Bail 
may plead Payment by the Principal, and how ſuch Plea is to be pleaded, vide Kol. Abr. 335, 336. 
2 Lev. 21%. Cro, Eliz. 233. Stile 324. 2 Leon. 213. Cro. Eliz, i32. * Where a Releaſe to the 
Principal diſcharges the Bail, Rol. Abr. 336 | f 


# The Bail pleaded in Scire facias upon the Recognizance, Payment by the Principal, before the 
Return of the ſecond Scire facras; and the Plea held bad; for in Striftaeſs of Law the Rocogni- 


kancè was forfeited, by ſuing out the firit Scrre facias, 1 Ld, Km. 157. In ſuch Cale, if the 


payment had been really made, the Bail ſhould have moved to [tay Proceedings, on Payment of 
Colts incurred againſt them betore the Payment. 


But if in a joint Action againſt two, J. F. is Bail for one of them, and 2 Show. 147. 
there is Judgment againſt the Principals, in a Scire facias againſt J. F. the kl 126. 
Bail, it is ſufficient to alledge, that the Defendant, for whom he was bound, 39 27 
did not pay the Money, and if the other had paid it, he ſhould have judged N,. 

leaded 1t. | 
F A. and B. are Bail to an Action in B. R. where judgment is g ven 
geinſt the Principal, who brings a Writ of Error in the Zxcheguer-Chumber, Rol. Abr. 
pending which the Bil bring in the Principal, or the Principal renders 33 335: 
h1'nfelf to Priſon ; though the Recoveror cannot pray him in Execution, g. 2 
nor can the Court put him in Execution, becauſe the Writ of Error is aCro. }ac. 
"uperſedeas to it; yet this is a good Diſcharge of the Bail, for the Marſhal 492. 


aught to keep him in Priſon as a Pledge till the Judgment be affirmed or3 Bulſt. 19. 

ox; ok « : . Rol. Rep. 

diiatirmed, as he does upon metne Proceſs for Want of Bail. | os 
Raym. 1c0, 


3 Mod. 87. LI. Raym. 156, 157, 721. 2 Ld. Raym. 1097, 1177, 1259, 1482, 1457, 8 Mad. 31, 
79%, 129, 139, i94, 196, 240, 280, 281, 282, 290, 340, 10 Mod. 44, 1c3, 267, 303, 306, 444. 
11 Mod, 2, 33. Pl. 3. 12 Mod. 99, 112, 236, 319, 351, 423, 528, £59, $53, 601, 650. Will. Rep, 
685. pl. 193. Com. Rep. 554. pl. 232, 556. pl. 235, 573. Cal. 247. Barnes 46, 47, 52, 56, 60, 
62, 22, 83, 2 Barnes <7, 62, 66, 79, 91, 93. Stra. 419, 443, 526. 2 Stra. 717, 751, 872, 877, 
Barnard, K. B. 373- Fareſl. 77, 97,9. S. P. Latch 149. 3 Bulſt. 331, 332. Noy 82. Poph, 
186. S. C. See 3 Salk. 56. Carth. 515. 6 Mod. 231. 


If the Principal ſurrenders himſelf, or the Bail render him up, this will Rol. Abr. 
{iſcharge the Bail, and may be (6) pleaded to the Scire factas ; but ſuch 33). 
Surrender or Render are not ſufficient, unleſs the Plaintiff or his Attorney Moor 888. 
have (e) Notice of it; and this is required, that the Plaintiff may, if he Leon. 58. 

8 1 Bulſt. 260. 
pleaſes, charge him in Execution; allo, that he may not be at any further 4% Where 
Tronble or Charge in proceeding againſt the Bail. the Principal 

was in actual 
Execution, and 2 Commrttitur entered, yet after two Scire facias's returned, and Judgment 
thereupon, the Court would not ſet it aſide on Motion, for the Bail ought to have pleaded it. Skin. 
120,-So where the Principal ſurrendered himſelt before the Return of the Capias, yet the 
Plaintiff having had no Notice, and there being no Diſcharge of the Bail-piece, or Exoneratur en- 
tered ; and the Plaintiff having proceeded to Judgment againſt the Bail, the Court would not relieve 
them on Motion, but put them to their Audits Qucrela. Salk. 101. pl. 14. e) But if through 
want of Notice he is at further Charge againſt the Bail, that ſhall not vitiate the Surrender; but yet 
the Bail ſhall not be delivered till they pay ſuch Charges. 6 Mod. 238. | 

If A. ſues B in three Actions, and B. puts in three ſeveral Bails, the Salk. 85 bi- 
Plaintiff recovers in all, and the Defendant renders himſelf, on which one 3: Pe C. 
of the Bail only enters an Exoneratur ; though the Rendering is a Diſcharge 
in Piſſe as to all, yet it is not (4) compleat and actual as to all, till an Ex- (4) Where 
oneratur entered upon all. | * r hk: 

render at 2 


| Judge's Chamber the Principal eſcaped from the Tipſtaff. 6 Mod, 238, 239. Farefl. 77. 


It 
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Latch 14g. If che Bail plead a Render of the Principal, they (a) muſt conclude their 
Pork ns. Plea prout patet per recordum ; for this is not to be tried per Pais, but by 
= C. the Record. 

Hob. 210. . ; ; 5 

Moor 888. pl. 1249. Keb. 561, 818. S. P. adjudged. Sid. 216. dubitatur, and ſaid there were 
Precedents both ways; but vide Lev. 211. 2 Keb, 189, 206. Like Point adjudged. (a) So if 
ina Scrre facias againſt Bail upon a Writ of Error, according to the Statute of 3 Jac. 1. c. 8. the 
plead the Plaintiff proſecuted the Writ of Error with Effect, and thereupon the Judgment was re. 
verſed, they muſt conclude frout patet per recordum. Raym. 50. 


* Pagezig9 * Alſo in pleading a Render of the Principal, the Bail muſt ſay quod venit 
hic in (b) Curia & in (c) eadem Curia reddidit ſe © per eandem Curian 
commiſſus fuit; but it being here laid to be done the 2d of February, 

3 gz (being Candlemas-Day, and fo dies non Juridicus) it judicially appears theie 

Rol. Rep. could be no Court that Day, and ſo the Render and Commitment void. 


397, 393. N 

8. C. and S. P. admitted per Cur*, tho? it is ſaid guod adbuc remanent in Cufted", &c- for if in Priſon 
without Render or Commitment, it is not material (6) Vide Stile 330, 331. (c) The Render 
mult be made in that Court where the Record is at the Time. Cro. Jac. 98. Rol. Abr. 334. 


Moor 400%. In a Scire Run againft Bail, they cannot plead that the Plaintiff hath 
pr f ad- arreſted the Principal in the Stannery Court, per guod they could not have 
seg. his Body, for they might have removed him by Habeas Corpus. 

2 Jones 33. 80 ina Scire facias againſt Bail, they cannot plead that before the Return 
2 Mod. 312. of the ſecond Scire facias the Plaintiff proſecuted a Teſatum Capias againſt 
2 Lev. 195. the Principal, directed to the Sheriff of, &c. who took the Principal tn 
Cro. Jac. Execution upon the ſaid Judgment, & adhuc habet & detinet, for the Re- 
Rol. Rep, cognizance was forfeited before.“ | 


before they are fixed; liable if not till after. Bur. Rep. 244, 245. How a Soldier's Bail may turien- 
der him in their own Diſcharge. Id. 339+ Bail ſhall have Time to ſurtender their Principal, after à 
Writ of Error brought by him: But upon difterent Terms, according to different Circumitance:, 
I. 340. Where the Scire facias is irregular, for Want of an Excneretur being aQually entered 
Id. 4090. 


This is Strictneſs of Law, yet the Court, ex gratia, would have permitted the Bail to late ſuis 
rendered the Principal, befuie the Retura of the Scire factas, Sec ante, 


Bail in Criminal Cauſes. 


Caſes wherein it ſeems doubtful, whether the Perſon accuſed be 

guilty of. the Offence or not ; in which Caſe, according to ano- 

Hawk, ther general Rule, it may be allowed and taken by that Perſon who has 

C. 93. Cognizance of the Crime, and therefore being Judge of the Offence, may, 
if he thinks fit, bail the Offender, | 

(A) In 


2 Inſt. 189. Bu in Criminal Cauſes is regularly to be allowed in all ſuch 
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(A) Jn what Caſes it is grantable by a She- 
ri, 220. 

(B) Ulhere by a Juſtice of the Peace. 221. 

(C) Uhere by Juſtices of Gaol-Delivery, 223. 

(D) CUhere by the Court of King's Bench. 223. 

(E) 3 by the other Courts of Weſtminſter. 


DE. | 

(F) Chat ſhall be ſaid to be ſufficient Bail. 226. 

(G) The Dffence of taking inſuffictent Bail. 227. 

(4) The Offence of granting it where it ought to 
be denied. 227. | | 

(1) The Offence of denying, delaping oz obſtrutt⸗ 
ing it, where it ought to be granted, 225. 

(K) Jn what 4 it is to be taken, 230. 

(L) What ſhall fozfeit the Recognizance. 231. 


— 1 —_— 


A) Tn what Caſes it is antable a 
EM Sheriff. OI r 


Y the Common Law, according to ſome Opinions, the Sheriff without . , 
any Wiit might ex Officio, as (a) principal Conſervator of the Hawk. 
Pence, bail-any Perfon arreſted on Suſpicion of Felony ; and it is certain, P. C. 93. 


that by the Common Law, he (6) might bail any Perfon who was indiQed (2) That a 
s ! 2 . . - onſtable 
before him at his Torn for Felony, or any other Crime that is bailable. bad the like 

Power, vide 
2 Hawk, P. C 93+ And how far this Power is taken away by thoſe Statutes which impower Juſtices 
of the Peace to admit Perſons to Bail on an Accuſation of Felony, and particularly preſcribe in what 
Manner they ſhall do it, vide Ibidem 93. (5) But this Power is now taken away by 1 E. 4. c. 2. by 
which it is enafted, That the Sheriff ſhall nut proceed on ſuch laditment, but ſhall remove it to the 
next Seſſions of the Peace. H. P. C. 106. 2 Hawk. P. C. 93. 


Alſo Bail is grantable by a Sheriff by Virtue of the following Writs. Co. Bail and 
1. By that of Odio H Atia, by which a Perſon committed for the Death of Mainprize, 
a Man, might on an Inqueſt taken by the Sheriff, it he were found to have 7 Hawk p. 
done the Fact by Vliſadventure, or ſe Deſendendo, be mainprized by twelve c. 93. is 
Men, upon the Writ de Penendo in Ballium ; but this Writ ſeems obſolete Hawk. P. 
at this Day. | C. 76. 

zdly, By Writ of Mainprize, which of late has been diſuſed, but ſeemsRegiſter269. 
ſtill in Force, and may be brought by Perſons bailable, as thoſe who are H. P. C. 103, 
prifoned for a flight Suſpicion of Felony, or indicted of Larceny, be- fi p 
fore the Steward of a Leet, or of a Ireſpaſs before Juſtices of the C. 93. 
Peace, Cc. R 

3dly, That of Homine Replegiando, whereon if he return that the Plaintiff F. N. B. 66. 
is efloigned, he may by Capias of Withernam imptiſon the Defendant, Regiſter 78, 
whether he be a Peer or Commoner, till the Plaiatiff ſhall be replevied. 79: 4 


«ac By 


— 
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By Weſtm. 1. cap. 15. it is enacted as followeth ; * For as much as 

„(e) Sheriffs and others, who have taken and kept in Priſon Perſous de- 

** rected, of Felony, and incontinent have let out by Replevin, ſuch as 

were not repleviſable, and have kept in Prifon ſuch as were replevi- 

fable, becaule they would gain of one Party and grieve the other ; and 

for as much as before this Time it was not determined which Perſons 

** were repleviſable and which not, but only thoſe that were taken for 

the (4) Death of a Man, or by (e) Commandment of the King, or of 

the (/ Juſtices, or for the () Foreſt: It is provided, and by the 

King commanded, That ſuch Prifoners as betore were (5) outlawed, 
*Page221 * and they which have abjured the Realm, (i) Provers, and ſuch as be 
(c)This Sta, taken with the (4) Manner, and thoſe which have broken the (/) King's 
tute begin- Priſon, Thieves (zz) openly detamed and known, and ſuch as be appealed 
ning with in-** by Provers, ſo long as the Provers be living (if they be not of good Name) 
ferior Offi- “ and (n) ſuch as be taken for Houſe-burning feloniouſly done, or for falſe 
cert, en e Money, or for counterfeiting the ob Seal, or Perſons (9) excommu- 


Judges of . nicate, taken at the Requeſt of the Biſhap, or for (p) manifeſt Offences, 


tuperior * or for Treaſon touching the King himſelf, ſhall be no wiſe repleviſable 
Courts. by the common Writ, nor without Writ ; but () ſuch as be indicted of 
> 185, Larceny by Inqueſts taken before Sheriffs or Bailiffs by their Office, or 
—4 of light Suſpicion, or of Petit Larceny, that amounteth not above the Va- 


4 
But though p : 
the 3 * lue of Twelve Pence, if they were not accuſed of ſome other Larceny 


Courts are „ afore-time, or acculed of (r) Receipt of Thieves or Felons, or of Com- 
not ſtrictly . mand ment, or Force, or of Aid in Felony done, or accuſed of ſome other 


e Tteſpaſs, for which one ought not to loſe Life or Member, and a Man 


the Statute, approved 
yet they will | 
always in their Diſcretion pay a due Regard to the Rules preſcribed by it, and not admit a Perſon to 
Bail who is expreſly declared by it to be irrepleviſable, without ſome particular Circumſtances in hi- 
Favour. 2 Hawk. P. C. 113, 114.— And by the: & 2 Ph. & M. c. 13. Juſtices of the Peace 
ſhall not bail any Perſon for Offences declared irrepleviſable by this Statute, vide infra. d) For 
this vide 2 Hawk. P. C. gc. and the Statutes of Giouc. c. 9. 3 H. 7. 1. (e) This Exception is not 
to be applied gentraliy to every Command of the King, but only to ſuch as proceed from him in Per- 
ſon, or from his Privy Council. 2 Hawk. P. C. 95.“ (This is not to be underſtood of ordinary 
Commitments by ſuch Juſtices for ſafe Cuſtody, but of Impriſonments by their abſolute Command, 
by Way of Puniſhment, as for Contempts, and ſuch like Matters, which lie rather in their Diſcretion 
than in their ordinary Power. 2 Hawk. P. C. 96. S. P. C. 73. Dalt. c. 14. F. N. B. 251+ 24 
E. 3. 33. pl. 26. Rol. Rep. 131. (g) They muſt be Foceſts, ſtrictly ſuch, and not Parks or Chaſes; 
but it is not material whether the Foreſt be the King's, or a Subject's. Regilter 77. 4 Iaſt. 314. 
Co. Lit. 2. a. 233. a. F. N. B. 67. Plowd. 124. ide the 1 — c. S. and 7 R. 2. c. 4. That 
no Man ſball be impriſoned by any Officer of the Foreſt without due Indict ment, or being taken with the 
Manner, or Treſpaſſing in the Fer: For the Explanation of which vide 2 Hawk. P. C. 97. And 
for what ſhall be laid a Taking with the Manner, vide Carth, 77, 78. (hb) Yet the King's Bench 
may in Diſcretion bail a Man upon an Ouilawry of Felony ; as where an Error is alledged in the 
Proceedings, Cc. 19 UH. 6.2.2. 2 Hawk. P. C. 98. Vide Title Outlawry. (i) for this vide 2 
Hawk. P. C. 204. Head of Approver. (k) Or rather Maier, that is, wich the Thing ſtolen as 
it were in their Hands, H. P. C. 101. 2 Hawk. P. C. 98. (1) Alſo they who have broken any 
other Priſon. 2 Inſt. 188. 2 Hawk. P. C. 98. (m) The Judgment whereof mul be left to the 
Diſcretion of the Perſon who hath Power to bail them. 2 Hawk. P. C. 98. (n) Perſons taken 
for Arſon, or for falle Money, or for falſifying the King's Seal, or for Treaſon which touches the 
King himſelf, are, in reſpe& of the Heinouineſs of their Offence, excluded from Replevin, eſpecially 
it they be in actual Cuſtody ; but yet ſuch, according to the Circumſtances of their Cales, may be 
bailed in the King's Bench. 2 Hawk. P. C. gg. („) But if a Perſon appear to be impriſoned tor 
an Excommunication, in a Cauſe whereof the Spiritual Court hath no Cognizance, he may be de- 
"ered either by Hab-as C:rpus, or by Quaſhivg, or ſuperſeding the Writ of Excommunicate 
ende. 2 Hawk. P. C. 98. (y) Muſt be intended of inferior Crimes of an enormous Na- 
ture, under the Degree of Felony; the Judgment whereof ſeems to be left to Diſcretion. 
Jide 2 Hawk, P. C. 99. 69% But how far it muſt appear that thoſe excepted out of the Sta- 
tute are of good Reputation, and innocent of the Fact, vide 2 Hawk. P. C. 101. And that it muſt 


be left to the Diſcretion of the Perſon who has the Power of bailing them. (7) This is + be 
under- 


Wich reſpe to the Command of the King, or his Council, the Power of Secretary of State to 
commit, Sc. The ; ditor would refer the Student to the Caſes of Entrick Clerk, v. Carrington and 
ethers, 2 Will. 275, Sc. and the Caſe of Meney et al v. Leach in Error, in B. R. 3 Burr. 1742, Tc, 
Alſo vide the Ring and Hes, 2 Will. 181, Cc. The Cale of Croſby Eſq; Mayor of Lenden, 3 
Will. 188, &c. As 19 a Commitment by the Commons, vide Pf 1.4. 


* 
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« approved by a Prover after the Death of the Prover (if he be no common 
« Thief nor defamed) ſhall be henceforth let out by ſufficient Surety, 
« whereof the Sheriff will be anſwerable, and thut without giving Ought 
« of his Goods,” | wa 


(B) Chere by a Juſtice of the Peace, 


T ſeems clear, that wherever Juſtices of Peace have Power to hear and H.P. C. 10g. 

determine any Offence which is bailable within the Statute Meſtm. 1. any Coke, Bai 
one of ſuch Juſtices ſeems conſequently to have Power to bail any Perſon areas 
indicted at the Seſſions for ſuch Offence, becauſe every ſuch Juſtice is a Arab. 347 
Judge of the Court which is to determine it, 2 Hawk. 

P. C. 103. 

Alſo every Juſtice of the Peace has a Diſcretionary Power of admitting = 
Perſons to Bail who have given a dangerous Wound. 

But the Power of Jultices admitting to Bail, is chiefly regulated by , Hawk. 
Acts of Parliament; to which Purpoſe it is recited by 1 R. 3. cap. 3. That P. C. 103. 
« divers Perſons had been daily arreſted and impriſoned for Suſpicion of 
« Felony, ſometime of Malice, and ſometime of a light Suſpicion, and fo 
kept in Piifon without Bail or Mainprize, to their great Vexation and 
„Trouble; and thereupon it is enacted, That every Juſtice of the Peace 
in every Shire, City or Town, may, by his or their Diſcretion, let ſuch 
« Priſoners and Petſuns fo arreſted to Bail or Mainprize, in like Form 
as though the ſame Priſoners or Perſons were indicted thereof, of Record, 
before the fame Juſtices at their Seſſions.“ 

But this Statute, fo far as it gives ſuch Power to a ſingle Juſtice, is re- 
pealed by 3 H. 7. cap 3. which enacteth, that Juftices ot the Peace, or 
two of them at the leaſt, whereof one to be of the 2uorum, have Power 
* ® to bail any Perſon mainpernable by Law, to their next General Seſſions, *Page 222 
or to the next General Gaol-Delivery, as well within Franchiſe as with- 

Hout; and that the ſame Juſtices, or one of them, ſhall certify the ſame 
* to ſuch Seſſions or Gaol- Delivery, on Pain of 104.“ 

But theſe Statutes having been often abuſed by Juſtices of the Peace 
bailing Perſons in the Name of two Juſtices, where one only was preſent, 
and for Offences not bailable ; | 

It is enaQted by 1 & 2 Ph. & Mar. cap. 13. That no Juſtice ſhall bail 
any Perſon for Offences declared to be irrepleviſable by Veſtm. 1. and 
that no Perſon arreſted for Manſlaughter or Felony; or Su ſpicion thereof, 

* ſhall be let to Bail or Mainprize by any Juſtices of the Peace, if it be not 
in open Seſſions, except it be by two Juitices at the leaſt, and one to be of 
the Quorum, and the fame Juitices to be preſent together at the Time; 
** which Bailment or Mainprize they ſhall certify in Writing, ſubſcribed or 
* figned by them at the next Genera) Gaol Delivery ; and ſuch Juſtices, be- 
fore ſuch Bailment for Felony, ſhall take the Examination of the Priſoner, 


eee, 


underſtood of Acceſſaries before and after to Capital Offences, with theſe Reſtraints, that the Per- 
ſons ſo accuſed are of good Reputation, and under no violent Preſumptions of Guilt. 2 Hawk. P. C. 
102, and 31 Car, 2. c. 2. par, 21.* 


I conceive the Court of King's Bench will bail, in every Caſe not capital; in every capital Caſe; 
where there is any favourable Circumſtance, to induce the Court to ſuppoſe the Priſoner may be in- 
n in every Caſe where the Charge is not alledged with ſuffcient Certainty, See poſt 

« 223. 


s and 


BAIL tn CRIMINAL CAUSES. 


« and the Information of them that bring him, of the Fact and Circum- 
« ſtances thereof; and ſhall put in Writing ſo much thereof as ſhall be 
% material, before they make the Bailment ; and ſhall certiſy ſuch Exami- 
« nation and Bailment to the next General Gaol-Delivery ; and ſhall have 
« Authority to bind all tuch by Recognizance or Obligation, as do declare 
any Thing material to prove the ſaid Offences, to appear at the next 
*« General Gaol-Delivery, and to give Evidence, &c. and ſhall certify the 
* faid Evidence and Bonds, Cc before the Time of the Trial; and it any 
« Juſtice of Quorum ſhall oftend againſt this Act, he ſhall be fined in Dil- 
cretion by the Juitices of Gaol Deliveiy, on Proof by Examination be- 
fore them, fc.” But it is provided, ** That Juſtices in Middleſex, and < 
© in Cities, Boroughs, and Towns Corporate, ſhall have Authority to bail 
« Priſoners in ſuch Manner as was betore accultomed ; and allo ſhall take 
Examinations and Bonds as aforeſaid, upon every Bailment, and certi'y 
* the Bailment-Bond and Examination at the next General Gaol- 
«« Delivery.” : | 
1 Hawk. The Authority given to one Juſtice of the Peace by 1 R. 3. to admit 
P. C. 105. Perſons to Bail for Felony, being repealed by 3 H. 7. c. 3 and i & 2 Pb, 
& Ma. c. 13. one juſtice of the Peace cannot admit Perfons to Bail, unleſs 
it be for an Offer ce directly tending to a Breach of the Peace, the Reſtraint 
whereof is the chief End of his Othce ; or for an Offence by Statute pur 
under the Cognizance of one Juſtice; or for an Ottence indictable at the 
detlions. 
a Hawk. But though the Statute of i & 2 Ph. & Ma. c. 13 has preſcribed the 
P. C. 105, Statute of We/tm, I. c. 15. as a Pattern for Juſtices to follow in relation to 
Bail, and it therefore follows, that a Perſon under an actual Arreſt for any 
Crime, declared to be irrepleviſable by that Act, cannot be bailed by any 
Juſtice ; yet if a Perſon at large be only acculed of any fuch Crime on a 
ſlight Suſpicion, before a Juſtice of the Peace, it feens that the Juſtice 
ought not to commit him, but ought to take Surety from hun to appear 
before a proper Court. 
2 Hawk. Alſo the Statute of 1& 2 Ph. tf Ma. c. 13. expreſiy mentioning the 
P. C. 1095. Bailing of Perſons for Manſlaughter, as well as for other Felonies, it is 
Rol. Rep. clear that Juſtices of the Peace may, by Force thereof, faicly bail any 
268. n == - : 
H. P. c. gg. Perſon impriſoned on a ſlight Suſpicion of a Fact, appearing to be no higher 
Dalt. c. 114.20 Offence than Manſlaughter ; and much more if it appcar to amount t 
Lamb. 346. no more than Homicide by Miſadventute, or in Seli-deftence ; but the 
2 loſt. 314. Juſtices ought to be cautious, the Offence does not amount to Murder ; 
alſo that there be no violent Preſumptions that the Party did the Fact; 
for if any ſuch appear, the Party ought not to be Lailed, though the Of- 
fence amount to no more than Homicide by Mifadventure or Sell 
defence. 


N 


Page 23 (C) TUhere by Juſtices of Gaol-Delivery, 


Crompt. USTICES of Gaol-Delivery, not being within the Reſtraint of the Sta- 
HP.C 101, J tute Meſim. 1. c. 15. may bail Perſons convicted before them of Ho- 


F.N.B 246. micide by Miſadventure or Self- defence, the better to enable them to put» 
S. P. C. 15. chaſe their Pardon, 
2 Hawk. 
P. . 106, Alſo 
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Alſo it ſeems, that in Diſcretion they may bail a Perſon convicted before H P. C. toy. 
them of Manſlaughter, upon ſpecial Circumftances ; as, if the Evidence COmPi-153, 


againſt him were flight ; or if he had purchaled his Pardon. 5 C. 106. 


Alſo if an Appellee plead an Excommunication in Difability of the Plain- Salk. 61. 
tiff, it ſeems they may bail him till the Plaintiff ſhall be abfolved ; for 
otherwiſe the Appellee might lie in Priſon for ever, without having an Op-S P. C. 22. 


. . 2 Hawk. 
portunity of coming to his Trial. P © io 


And where ſuch Juſtices have Power to admit Perſons to Bail, it ſeems 2 Hauk. 
that they may do it after their Seſſions is over, as well as duting their Seſ- P. C. 106. 


ſions. 


* 


2 — 


(D) There by the Court of King's Bench. 


H15S Court, by the Plenitude of its Power, may in Diſcretion admit yaugh 157. 
Perſons to Bail, though committed by other Courts, for Crimes not 6 Mod. 53. 
bailable by thoſe Courts, on Conſideration of the Nature and Circumſtances 2 91. 


of the Caſe. 2 - bi, 


Holz. 5g0. 2 1.4. Raym. 978. 12 Mod. 102, 155, 156. 2 H. P. C. 112. Raym. 381, 


But here it muſt be obſerved, that with reſpe& to the Nature of the Of- 2 Inſt. 186, 
fence, although this Court is not tied down by the Rules preſcribed by the 8 30 
Starute of Wim. 1. cap. 13. yet it will in Diſcretion pay a due Regard tog 194: 
the Rules preſcribed by it, and not admit a Perſon to Bail who is exprefly, ruin. 13. 
4 clar.d to be itrepleviſable, without ſome particular Circumſtances in his 2Hawk.P.C, 
Favour. 113, 114. 

| 5 Mod. 454, 

And therefore if a Perſon be attainted of Felony, or convicted thereof by Kelynge go. 
Verdict General or Special, or notoriouſly guilty of 'Treafon or Manſlaugh- Dyer 79. 
ter, c. by his own Confeſſion, or otherwiſe, he is not to be admitted to Built. 87, 


Bail, without ſome ſpecial Motive to induce the Court to grant it. N 


As where a Perſon taken by a Capias Utlegatum on an Appeal of Felo- Hawk. 
ny, by the Name of J. & Gentleman, pleads that his Name is J. F. Yeo-P. C. 114. 
man, and not Gentleman, and fo he is not the ſame Perſon that was outlaw- So for any 
ed ; ia which Caſe, the Court in Diſcretion may bail him; for until the Plea other Error 
i f x k in the Out- 
be determined, it appears not whether he were the Perſon intended or not. lawry, eſpe- 

cially if it 
be an apparent one, Verde — H. 75 16. pl. 7 8 Inſt. 188. H. P. C. 101. Sid. 316. 


So if a Man is convicted of Felony upon Evidence, by which it plainly Cromp. Juſ- 
appears to the Court that he is not guilty of it; in which Caſe even the 510 154. 
juſtices of Gaol-Delivery may bail him. | P. 8 


Or where a Proſecution is unreaſonably delayed; or where the Priſoners Mod. 455. 
may be in Danger of loſing his Life, either by Famine, or dangerous Dis- 78. 
temper, Cc. unleſs he be bailed. es 2 


Keb. 305. Latch 12. Cro. Jac. 356. Co. Lit. 489. 


* The Court of King's Bench hath always admitted Perſons to Bail im- Page 224 
ptiſoned by the King's Special Command, or by Order of the Privy Council, , ,, Es 
where the Commitments" expreſſed the Crime or Cauſe for which the Party * 5. d 

| Was ralm. 639. 


r 
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was committed, on the like Circumſtances, on which, ia Diſcretion, it will 


wp edi ray grant Bail on other Commitments, 


it hath ap- 
peared that ; 
Perſons have been committed by Colour of an Authority claimed under an illegal Patent, this Court 


hath always diſcharged the Perlons ſo committed without Bail. Leon. 70. And. 297. 2 Hawk, 
P. C. 107. | | £20 


(a) 33 H. 6. But it was formerly (a) holden by many, and at length adjudged in 
a8. > (b) Sir John Corbet's Caſe, that Perſons committed by the Special Command 
And. 298. of the King, ſignified by Warrant from the Lords of the Privy Council, 
Rol. Rep. were not bailable without the King's Conſent, . unleſs there appeared 
13% 19*> ſome extraordinary Circumſtances in the Caſe ; it being ro be preſumed 
Con. Moor that the King would not exert his Prerogative in ſuch a Manner, with. 
839. out ſome good Reaſon for. the Safety of the State, not fit to be divulged; 
And. 158. but this being thought to be a great Strain of the Prerogative, and to make 
- 4 _ the Liberty of the Subject precarious, and contrary to the Purport of Magna 
(6) Sec the Charta, and many other Statutes, which declared, That no Man ſhall be 
Arguments impriſoned but by due Proceſs of Law, c. occaſioned the Petition of 
on the Ho- Right, 13 Car. 1. and the 16 Car. 1. cap. 10. By which it ſeems now 
_ ph eſtabliſhed, "That where Commitments by the Privy Council do not with 
Lins and convenient Certainty expreſs the Crime alledged againſt the Party, he 
Ruſ6werth's Ought to be bailed *. | 
C:llef#ions, | 

1 Part, fol. 458. Vide Cro. Car. $07» 579, 593. See ante 220. 8. 


2 Hawk. The great Regard which is fo juſtly due, and which has always been 
P. C. 119. paid to the Proceedings of either Houſe of Parliament, who are the Guar- 
dians of the Liberty of the Subject, makes it ſomewhat doubtful in what 
Caſes the Court of King's Bench will Diſcharge or Bail a Perſon committed 
| by either of thoſe Houles. | | 
2 Hawk. Hence no Precedent can be found, where the Court of Xing's Bench has 
P. C. 110. hailed a Priſoner, ſitting the Parliament, on a Commitment, which, on the 
Return of it, ſtands indifferent whether it be ſtrictly legal, or not. 
Mod. 144, And therefore in the Lord Shafteſdury's Caſe, who, upon his Habeas Cor- 
= rag pus in the King's Bench, was returned to have been committed by the Houle 
See Sl of Lords, for a high Contempt committed againſt the Houſe ; the Court 
336, 337. would not take Notice of any Exceptions againſt the Form of the Commit- 
ment; as that it was too general, and did not expreſs the Nature of the 
Contempt, or in what Place it was committed, c. for that it ſhall be pre- 
ſumed that it was ſuch, for which the Lords might lawfully make ſuch an 
Order, and no other Court ſhall preſcribe to them in what Form they 
ought to make it. | | 
2 Hawk. , But a Perſon committed for a Contempt by the Order of either Houſe of 
P. C. 111. Parliament, may be diſcharged by the Court of King's Bench, atter a Diſſo- 
ou — , lution or Prorogation of the Parliament. whether he were committed during 
c: 7˙5 — the Seſſions, or afterwards; for that all the Orders of Parliament are (c} 
Lev. 16;. determined by a Diſſolution or Prorogation ; and all Matters, before either 
Mod. 155, Houſe, muſt be commenced a- new at the next Parliament, except only in 
157. the Caſe of a Writ of Error ; and if the Subje& ſhould be deprived of his 
(<) But ©, Liberty till the next Parliament, which perhaps may not meet again in many 


he Proroga- ears, no one could ſay when his Impriſonment would end. 
tion of the | 
Parliament was the chief Reaſon why the Earl of Daxy was bailed ; yet the binding him to appear at 
the next Seſſions of Parliament, was an Affirmance of the Commitment, and a plain Proof of the Opi- 
nion of the Court at that Time, that the Commitment was not avoided or diſcharged by the Proroga- 


tion of the Parliament, ' Carth, 132, 133. Vide Skin. 56. that the Earl of Danby was not bailed. * 


In Skin. 162, 3. there are further Arguments in his Favour, but in Carth. 132, it is ſaid he was 
bailed, when Ch. Juſt. J-feries came in. See Ch. Jult. He/t's Opinion in Salk, co3. And 
p il 
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And though the Court of King's Bench may in their Diſcretion bail Raym. 381. 


Lord upon an Impeachment of High Treaſon, after a Diſſolution or Korg Kl 
eros of the Parliament, yet may they. refuſe it, not as a Matter“ — 
* out of their Power, but as a Thing which they are not bound to do, and *Page 22 5 
improper on Conſideration of the whole Circumſtances of the Affair. 

The Earl of Saliſbury was impeached for being reconciled to the Church Carth. 131, 
of Rome, by the Convention that was turned into a Parliament 1. SAH. 13% 
and lay in the Tower till the next Parliament, which being adjourned ſay ments 3096 
two Months, he moved to be diſcharged on the A& of Oblivion, wherein Soliſbury's 
neither his Crime nor his Perſon were excepted, but clearly within the Act Caſe. 
of Pardon, or that he might be bailed ; but as to the Ad of Pardon, the 
Court held, that it ſhould be (4) pleaded with proper Averments, which (,)porwhich 
could not be done here, becauſe there was nothing before the (6) Court are cited 
upon which to ground ſuch Flea ; and that as to the Bailing him, this Plow. 484, 
being a ſhort Adjournment, the Application for that Purpoſe ſhould be 3% 6. 


to the Parliament. 4 H. 7. 8. 
Katt. Ent. 


665. (65) But the Reporter makes a Ng ere, Whether he might not plead it in Diſcharge of the 
Matter returned by the Habeas C:rpus, and enter it on the ſame Roll. Carth. 132. 


In former Days, and particularly at the Time when Sir Edward Coke 
was Chiet Juſtice, ſeveral Perſons committed to the Fleet by the Lord Chan- 
cellor, were bailed by the Court of King's Bench, upon Exceptions to the 


(c) Generality of the Form of the Commitments, te) As not 
| ſhewing the 


Time of the Commitment. Rol. Rep, 192.— Or ſetting forth only the Command of the Lord 
Chancellor as the Ground of the Impriſonment, without mentioning any Crime at all. Moor 839. 
Ro!, Rep. 219.—Or mentioning the Crime in general Terms; as for a Contempt to the Court o 
Chancery, without meationing what the Contempt was. Rol. Rep. 192, 218. 


Alſo one Glanwil, who was generally committed by the Command of the Rol. Rep. 
Lord Chancellor, without ſetting forth any Cauſe of ſuch Command, ſeems 1 219. 
to have been bailed upon Examination of the Merits of the Decree, for diſ- . | 

5 . . . | 301. 
obeying whereof he was in Truth committed; whereby it appeared that cro. jac. 
the Decree related to a Matter before adjudged at the Common Law ; 34% 
which was thought contrary to the Purport of 27 E. 3. cap. 1. and 4 H. 4. 3 Bulſt. 118. 
cap. 23 But this Preaceeding being reſented by the Lord Chancellor, the Nel. * 
ſaid Glanvil was afterwards recommitted by him for the ſame Matter, and p,,j;@n Fa 
yet was afterwards on another Habeas Corpus bailed the ſecond Time by; Leon, 18. 
the Court of King's Bench. | 

But as there have been no ſuch Proceedings of late Days, the Diſuſe of 2 Hawk. P. 
them has certainly leſſened, if not wholly removed, the Force of theſe Re- C. 11, 112. 
ſolutions, eſpecially as it is now eſtabliſned, that a Court of Equity can you F 
give Relief after a Judgment at Law ; for otherwiſe it would have no Power 
of moderating the Rigour of the Law, it being in many Cates very doubtful 
what the Law is before it be determined ; the ſuperior Coutts therefore 
will put the (4) moſt favourable Conſtruction on one another's Proceedings, e 


and not intend that they acted beyond their Juriſdiction. mit ment 
: from Chan- 


cery for Diſobedience to a Decree, is good without ſhewing what the Decree was. Mod. 188. ad- 
| udged. Moor 840. S. P. : 
Vaugh. 157. 


The Court of King's Bench, having the ſupreme Controul of all in- g Nod. 75 
ferior Courts, may in Diſcretion admit Perſons to Bail committed by 3s.1k.g1 pt. 
ſuch Courts, upon Conſideration of the whole Circumſtances of the Caſe, 1.284. pl. 1a. 
as the (e) Length of the Impriſonment. the (J) Enormity, or dangerous Holt. 590. 
Tendency or Notoriety, or ſmall Ct nſeq ence of the Offence, or Obſti-, PCR | 
nacy of the Offender, or the (gs) Dignity of the Court by which he was 22 Nod. 102, 

k — 5 . 156, 156, 
2 Hawk, P. C. 1a. (e) Rol. Rep. 218, 337. 2 Bulſt. 140. Latch 12. (f) Bult 18 bs 54. 
g) For this vide 2 Hawk. P. C. 112. Vaueh, 139. 2 Bulfl. 139. Cro, Jac. 219. Cro. Car. 579. 


Sid. 144, 1286, 320. Salk. 348. pl. 2. 5 Mod. 19. March 52. , 
: | committed, 
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committed, and other ſuch like Circumſtances ; of which the Court will 
*Page226*® receive Information by Suggeſtion or Affidavit, being (a) conſiſtent with 
the Return of the Hubeus Corpus. 
(a) That no | 
one can in any Caſe centrovert the Truth of the Return to a Habear Corpur, or plead or ſuggeſt any 
Matter repugnant to it; yet a Mau may confeſs and avoid ſuch Return, by admitting the Truth of 
the Matters contained in it, and ſucgeſtiag 6thers not repugnant, which take off the Effect of them. 
Sid. 287. 5 Mod. 323, 454. 2 Jones 222, 2 Hawk. P. C. 113.“ 


ray s Cale, P. 24. G. 2.) Vor tor Contempt of any other Court ia Weftminſter-Hall, 1 Will. 299. 


FB. R. cannot bail one, committed for a Contempt of the Houſe of Commons, ( Alexander Mur. 
$ce farther, Contin. of r 6 V. 54, 55. 


2 
— pw 


(E) Where by the other Courts of Weſtminſter. 


* 


. 40 H E Courts of Common Pleas and Exchequer, at any Time during 
616. 8 Term, and the Chancery, eithet in Term or Vacation, may by the 
4 Inſt. 290. Common Law award a Habeas Corpus for any Perſon committed for a 
Vaugh. 154. Crime under the (5) Degree of Felony or Treaſon ; and thereupon diſ- 
* rg 57 charge him, if it ſhall plainly appear by the Return that the Commitment 
3 Leon. 18. Was illegal, or bail him if it ſhall appear doubtful. 

2Jones1 3,14. 

I) — (5) That in ſome Caſes the Chancery may by the Common Law bail Perſons for Fe- 
lony, 2 Hawk. P. C. 115. 


Vide infra And by the Habeas Corpus AR, any of the faid Courts in Term-time, ard 

Letter (I. any Judge of the ſaid Courts, being of the Degree of the Coif, in the Va- 

446. cation, may award a Hlabeas Corpus for any Perſon bailable within the In- 
tent ot that Act, for any Crime under the Degree of Felony. 


(F) That ſhall be ſaid to be ſufficient Bail. 


Seck . O Perſon ſhall be bailed for Felony by leſs than two, and it is {aid 
C. 88. not to be uſual for the King's Bench to bail a Man on a Habeas Cor- 
H. P. C. 97. pus, on a Commitment for 'I reaſon or Felony, without four Sureties ; the 
— in which the Sureties are to be bound, ought to be never leſs than 40“. 
ly none un- for a capital Crime; but it may be higher in Diſcretion, on Conſideration 
der the De- of the Ability and Quality of the Priſoner, and the Nature of the Of- 
gree of Sub-fence ; and the Sureties may be examined on Oath concerning their Suffici- 
hdy _ ency, by him that takes the Bail; and if a Perſon be bailed by inſufficient 
dec te eat Sureties, he may be required either by him who took the Bail, or by any 
for any Per Other who hath Power to bail him, to find better Sureties, and on his Refu- 
fon. ſal may be committed; for inſufficient Sureties are as none. 
Dalt. c. 70. But Juſtices muſt take care, that under Pretence of demanding ſufficient 
and 114. Surety, they do not make ſo exceſſive a Demand, as in Effect amounts to a 
2 Hawk. P. Denial of Bail; for this is looked upon as a grest Grievance, and is com- 
C. 8g, plained of as ſuch by 1 . & M. Sef. 2. by which it is declared, that ex- 
| ceſſive Bail ought not to be required, 

| (G) The 
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* (G) The Offence of taking inſufficient Bail. *Page 227 


F the Party bailed by inſufficient Sureties do not appear according to the S.P.C. 333» 
Condition of the Recognizance, the Juſtice, Sc. who bailed him is H. P. C. 97. 


fneable by the Juſtices of Aſſiſe; but if he appear, it ſeems that the Per-;, C. 89. 


ſon who bailed him 1s excuſed. Vide if 

; Letter (H). 
And that if a Juſtice admits a Perſon to Bail by inſufficient Sareties, whom he knows not to be baila- 
ble by Law, cori uptly for Lucre or Reward, the Court of King's Bench will grant an 1n'ormatioa 
againſt him, vide Title Jaformations , or it is ſuch an Offence for which he may be indicted, vide 
Title Indi ments, 5 


E 


H) The Offence of granting it where it ought to 
be denied, 9 


HE Bailing a Perſon not bailable by Law, is puniſhable at Common 2 Hawk. 
Law, as a neglizent Eſcape, or as an Offence againſt the ſeveral P. C. 89. 
following Statutes. Ls — 2 

ide Title 


By the Statute of Vein. 1. cap. 15. it is enaQed, ** That if the Sheriff 0f* 
* or any other let any go at large by Surety that is not repleviſable, if he 

« be Sheriff or Conſtable, or any other Bailiff of Fee, which hath keeping 

« of Priſons, and be thereof attainted, he ſhall loſe his Fee and Office for 
ever; and if the Under-Sheriff, Conſtable or Bailiff of ſuch as have Fee 

* for keeping of Priſons, do it contrary to the Will of his Lord, or any 
other Bailiff, being not of Fee, they ſhall have three Years Impriſon- 
ment, and make Fine at the King's Pleaſure.” 

And it is enacted by 27 E. 1. commonly called the Statute de Finibus 

levatis, cap. 3. That the Juſtices aſſigned to take Aſſizes, fc. when 
they deliver the Gaols, £c. ſhall inquire if Sheriffs, or any other, have 
* let out by Replevin Friſoners not repleviſable, or have offended in any 
hing contrary to the Form of the faid Statute of Weſtm. 1. and whom 
* they thall find guilty they ſhall chaſten and punith in all I hings according 
to the Form of the ſaid Statute.” ' 
And it is further enacted by 4 E. 3. cap. 2. That at the Time of the 
* Aiſiznment of Keepers of the Peace, Mention ſhall be made, that ſuch 
as ſha'l be indicted or taken by them, ſhall not be let to Mainprize by 
the Sheciffs, nor by none other Miniſters, if they be not mainpernable 
by Law, nes that none who are indicted ſhall be delivered but by the 
Common Law; and that the Juftices aſſigned to deliver Gaols thall have 
* Power to inquire of Sheriffs, Gaolers and others, in whoſe Ward ſuch 
Perſons indicted thall be, if they make Deliverance, or let to Mainprize 
"any ſo indifted which be not mainpernable, and to puniſh the ſaid She- 
riffs, Gzolers and others, if they do any Thing againſt the faid AQ.” 

And it is enacted by 1 & 2 Ph, & M. cap. 13. ** That no Juſtice or A Juſtice of 
* Juſtices of the Peace ſhall let to Bail or . Mainprize any Perſon or Per- Sr com- 
" fons, which for any Offence or Offences by them or any of them com- ** | 
* mitted, be declared not to be repleviſed or bailed, or be forbidden to be, ſtealing be 


Mare and 
bound over the Owner to proſecute; aſterwards, upon examining two other Perſons, he admitted the 
Party to Bail. The Proſecutor appeared at the Afizes, and found « Bill, but the Party accuſed did 
not appear, and the Court granted an Information agaialt the Juſtice, declaiing they ſhould not have 
bailed the Man themſelves. a Stra. 1216. | 


Vol. I. R « reple- 
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« repleviſed or bailed by the above-mentioned Statute of Weſim. 1. cap. 15. 
„And that the Juſtices of Gaol-Delivery of the Place where ſuch Juſtices 
« of the Peace ſhall be guilty of ſuch Offence, upon due Proof thereof, by 
*Page228** » Examination before them, ſhall for every ſuch Offence fet ſuch Fine on 
| « every ſuch Juſtice, as the ſame Juftices of Gaol-Deliyery ſhall thick 

„% meet.” 
Poph. 96. Juſtices of the Peace, before they bail a Man under Commitment, muſt 
Dalt. c. 11g. at their Peril inform themſelves of the Cauſe for which he was committed; 
1 for if he were in 'I'ruth committed for a Cauſe not hailable by Law, it is no 

Vl.k!xcuſe that they did not know that he was committed for ſuch Caule. 


1 


(1) The Offence of denying, delaying oz obftrutt- 
ing it where it ougyt to be granted, 


14 H. 7. 7. FT is clearly agreed to be an Offence by the Common Law as well as by 


pl. bs. Statute, and puniſhable by Indictment as well as by Action, to deny or 
ak 7 delay, or obſtruQ Bail where it ought to be granted. 
ak. But it ſeems alſo clear, that he who has Power to bail another, is not 


P. C. go. hound to demand of him to find Sureties, and to forbear committing him 
till he ſhall refuſe to find them, but may well juſtify his Commitment, un- 

H. P. C. 97. leſs the Party himſelf ſhall offer his Sureties. | 
8 The principal Statutes relating to this Otfence, are the above-mentioned: 
e Statute of He/tm. 1. cap. 15. and the Statute de Finibus, cap. 3. and 31 Car. 
2. cap. 2. commonly called the Habeas Corpus AE ; by the firſt whereof it 
is enadted, That if any with-hold Prifoners repleviſable after that they 
* have offered ſufficient Surety, he ihall pay a grievous Amercement *'o the 
„King; and if he take any Reward for the Deliverance of ſuch, he hall 
pay double to the Priſoner, and alſo ſhall be in the great Mercy of the 
« King.” And by the latter of the ſaid Statures it is enacted, ** That 
„ Juitices of Aſſiſe ſhall inquire it Sheriffs, or any other have offended in 
„any Thing contrary to the faid Statute of Helm. and whom they ſhall 
* find guilty, they ſhall puniſh in ail 1 hings according to the Form of the 
« {aid Statute.” 
Feat Cor. Allo it is recited by the above-mentioned Statute of 31 Car. 2. cap. 2. 
2: At. Thal great Delays had been uſed by Sheriffs, Gasclers, and other Officers, to 
1 whoſe Cuftor'y the King's Subjeds had been committed for Criminal, or 
3 . * ſuppoſed Criminal Matters, in making Return of Writs of Habeas Cor- 
Barz ob- pus, by landing out an Alias and Pluiies, and jometimes more; and by 
ſerves two other Shifts to awnid their yielding Obedience to ſuch Writs, contrary ts 
Things: hein Duty and the known Laws of the Land, whereby many Subjefs 
8 2 gail been detained in Priſan in ſuch Caſes, where by Law they were bail. 
Conſtable by able, &c. And thereupon it is enatted, I hat wheretoever any Perſon thal) 
his own Au-** bring any Habeas Corpus directed to any Perſon whatſoever, for any Per- 
thority, „ fon in his Cultody, and the ſaid Writ ſhall be ſerved upon the faid 
—_— „ Officer, or left at the Gaol or Priſon with any of the Under-Officers, 
ora 4 Under-Keepers or Deputy of the ſaid Officers, the ſaid Officers or Keep- 


Commit- 
ment, may 
carry an Offender to Gaol, and this was the Method of ſecuring Priſoners, before there were any 
aſlices of the Peace; yet ſince the Inſtitution of that. Magiſtrate, it is better that they be carijed be- 
tore him, to be ſent by him to Gaol by Warrant of Commitment; otherwiſe they have a Right to be 
bailed upon this At, whatever the Offence may be, 2. That the Warrant of Commitment ought to 
ſet forth the Cauſe ſpecially, that is to ſay, not for Treaſon or Felony in general, but Treaſon fir 
counterfeiting the King's Ciin, or Felony, fer ſtealing the Goods of ſuch an one to ſuch a Value, and the 
like; thit ſothe Court may judge thereupon, whether or no the Offence is ſuch, for which a Priſot er 
ought t be admitted to Bail. Burn 64. Fe 
| Eels 
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« ers or Deputies, ſhall within three Days after ſuch Service thereof, (un- 
.4 leſs the Commitment were for Treaſon or Felony, plainly and ſpecially 
« exprefſed in the Warrant of Commitment) upon Payment ot Tender of 
« the Charges of bringing the faid Priſoner, to be aſcertained by the Judge 
« gr Court that awarded the ſame, and endorſed on the faid Writ, not ex- 
« ceeding 124. per Mile ; and on Security given by his own Bond to pay 
the Charges of carrying back the Priſoner, if he ſhould be remanded ; 
„and that he will not make any Eſcape by the Way, make Return of 
« ſuch Writ, and bring or cauſe to be brought the Body of the Party fo 
* committed or reſtrained, unto or before the Lord Chancellor, or Lord 
© Keeper, or the * Judges or Barons of the Court from which the ſaid o Pagez39 
« Writ ſhall iſſue, or fuch other Perſons before whom the ſaid Writ is 
made returnable, according to the Command thereof; and ſhall then 
© likewiſe certify the true Cauſes of his Detainer or Impriſonment, unleſs 
the Commitment be in a Place beyond twenty Miles Diſtance, c. and 
« if beyond the Diſtance of twenty, and not above one hundred Miles, 
then within the Space of ten Days; and if beyond the Diſtance of one 
« hundred Miles, then within the Space of twenty Days.” 

And it is further enacted, par. 3. That all ſuch Writs ſhall be mark- 
« ed in this Manner, per Statutum triceſimo primo Caroli ſecundi Regis, and 
* ſhall be ſigned by the Perſon that awards the ſame; and if any Perſon 
„ ſhall be, or ſtand committed or detained as atorefaid for avy Crime, un- 
* |:is for Treaſon or Felony, plainly expreſſed in the Warrant of Com- 
© mitment, in the Vacation Time, it ſhall be lawful for ſuch Perſons fo 
„committed or detained, (other than Perſons convict or in Execution 
„by legal Proceſs) or any one on his Behalf, to complain to the Lord 
„Chancellor or Lord Keeper, or any Juſtice of either Bench or Baron of 
* the Exchequer of the Degree of the Coif; and the ſaid Lord Chancellor, 
c. Juſtice or Baron, on View of the Copy of the Warrant of the Com- 
* mitment, or otherwiſe on Oath, that it was denied, are authoriſed and 
* required, on Requeſt in Writing by ſuch Perſon, or any on his Behalf, 
« attelted and ſubſcribed by two Witneſſes who were preſent at the De- 
« livery of the fame, to grant an Habeas Corpus under the Seal of the 
Court, whereof he ſhall be one of the Judges, to be directed to the Ot- 
* ficer in whoſe Cuſtody the Party ſhall be, returnable 7mmediate before 
the ſaid Lord Chancellor, &c. Juitice or Baron, and on Service there- 
Hof as aforeſaid, the Officer, Wc. in whoſe Cuttody the Party is, ſhall, 
* within the Times reſpeCtively before limited, bring him before the faid 
* Lord Chancellor, Juſtice or Baron before whom the Writ is returnable ; 
and in Caſe of his Abſence, before any other of them, with the Return 
„of ſuch Writ, and the true Cauſe of the Commitment and Detainer ; 
* and therenpon within two Days after the Party ſhall be brought before 
* them, the ſaid Lord Chancellor, Juttice or Baron before whom the Pri- 
* ſoner ſhall be brought as aforeſaid, ſhall diſcharge the faid Priſoner from 
his Impriſonment, taking his Recognifance with one or more Sureties, 
in any Sum according to their Diſcretions, having Regard to the Quality 
* of the Priſoner and Nature of the Offence, for his Appeararce in the 
* King's Bench the Term following, or in ſuch other Court wherein the 
* Offence is properly cogniſable, as the Caſe ſhall requie, and then ſhail 
certify the faid Writ, with the Return thereof, and the Recogniſance in- 
* to ſuch Court, unleſs it be made to appear to the ſaid Lord Chancellor, 
* fc, that the Party ſo committed is detained upon a legal Proceſs. or Or- 
der or Warrant, out of ſome Court that hath Juriſdition of Criminal 
„Matters, or by ſome Warrant ſigned and ſealed with the Hand and Seal 
* of any of the ſaid Juſtices or Barons, or ſome Juſtice or Juſtices of the 
© Peace, for ſuch Matters or Offences tor which by Law the Piiſoner is 
not bailable.” 


R 2 But 
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But it is provided, par. 4. © That if any Perſon ſhall have wilfully ne- 
* ovleed, by the Space of two whole Terms after his Impriſonment, to 
* pray an Habeas Corpus for his Enlargement, he ſhall not have an Habeas 
Corpus to be granted in Vacation Time, in Purſuance of this Act.“ 

And ic is further enacted, par. 5. That if any Officer, &c. thall ne- 
glect or refuſe to make the Returns aforeſaid, or to bring the Body of 
« the Priſoner, according to the Command of the Writ, within the te- 
„ ſpective Times aforeſaid, or ſhall not, within fix Hours after Demand, 
deliver a true Copy of the Commitment, Tc. he ſhall forfeit for the 
„ firſt Offence 100 for the ſecond 200/. and be made incapable to hold 
his Office.“ 


*Pagezzo And it is further enacted. par, G. That no Perſon who ſhall be ſet at 


large upon any Habeas Corpus, ſhill be again impriſoned tor the fame 
„ Offence, by any Perfon v-hatſoever, other than by the lega] Order and 


4 Procefs of ſuch Court wherein he ſhall be bound by Recogniſance to ap- 


2 Jones a to. 
, L:v. 106. 
Sid. 211. 


« pear, or other Court having Juriſdiction of the Cauſe, on Pain of 500/.” 

And it is further enacted, pur. 7. That if any Perſon, who ſhall be 
* committed for Treaſon or Felony, plainly and ſpecially expreſſed in the 
Warrant of Commitment, upon his Prayer or Petition in open Court, 
* the firſt Week of the Ferm, or the firſt Day of the Seſſions of Oyer and 
* Terminer or general Gaol-Delivery, to be brought to his Trial, ſhall not 
* be indicted ſometime in the next "Term, Seſſions of Oyer and Terminer 
or general Gaol-Delivery, after ſuch Commitment, the Juſtices of the 
* {aid Courts ſhall, upon Motion in open Court, the laſt Day of the Term 
** or Seffions, ſet at Liberty the Priſoner upon Bail, unleſs it appear upon 
« Oath, that the Witneſſes for the King could not be produced the faid 
« Term, c. and if ſuch Priſoner upon his Prayer, tc. ſhall not be in- 
dicted and tried the ſecond Term or Seſſions, he ſhall be diſcharged from 
* his Impriſonment.“ | 

And it is further enaQed, par. 10. That it ſha}l be lawful for any 
* Priſoner, as aforeſaid, to move and obtain his Habeas Corpus, as well 
out of the Chancery or Exchequer, as the King's Bench or Common 
* Pleas ; and if the faid Lord Chancellor or Lord Keeper, or any Judge 
* or Judges, Baron or Barons, tor the Time being, of the Deztee of the 
«« Coif, of any of the Courts aforeſaid, in the Vacation Time, upon View 
of the Copy of a Warrant of Commitment or Detainer, or on Oath 
* made that ſuch Copy was denie:t, ſhall deny any Writ of Zabeas Corpus 
* by this Act required to be granted, being moved for as aforeſaid, they 
** jhall ſeverally forfeit to the Party grieved the Sum of 5001.“ 

But it is provided, par. 18. That after the Aſſiſes prochaimed for that 
County where the Priſoner is detained, no Perſon ſhall be removed fro 
the common Gaol! upon any Habeas Corpus granted in Purſuance of th:3 
Act; but upon ſuch Habeas Corpus ſhall be brought before the Judge of 
Aſſiſe in open Court, who thereupon thall do what to Juſtice ſhall apper- 
e tain; but it is provided nevertheleſs, par. 19. that aſter the Aſſiſes ate 
ended, any Perſon detained may have his Habeas Corpus according ie 
the Direction of this AQ.” 


. 1 


(K) Jn what Foꝛzm it is to be taken. 


HERE a Perſon actually preſent in Court is bailed for a Crime 
VV punithable with Loſs of Life or Member, it ſeems to be in the 
Diſcretion of the Court to take a Recogniſance from each of the Bail, 


either 


BAIL ry CRIMINAL CAUSES. 


either in a certain Sum, or Body for Body, or both Ways; however ſuch 4 Inft. 138., 

Recognizance of Body for Body doth not make the Bail liable to the fame ! Str.. _ 

Punithment with the Priſoner, but only to be fined, W&c. 2 H. H. 
1: BG 229 


H. P. C. 97 Cromp. Juſt. 157. a+» and per 2 Hawk. P. C. 115. Juſtices of the Peace may take 
che Recognizance in ſuch Form, | | 


But for a Crime of an inferior Nature, it ſeems that the Recogniſance 1 
ouglit to be only in a certain Sum of Money, and not Body for Body. Re 


eo” Where the 
Court on Motion may diſpenſe with the Principal's joining in the Recognizance. Salk. 3. pl. 7. 


* 


9 


* (L) Uhat ſhall forfeit the Recogniſance, age 231 


F the Recogniſance be in the uſual form, ad tandum recto de felonia præ- 2 Inſt. 150. 
dicha & ad reſpondendum Domino Regi, and at the Trial the Party ſtandsg hg. dog 
mute, though it may be reaſonably argued from the Import of theſe Words, Bi. x. 
that in Strictneſs the Recognitance 1s forfeited, yet the later Opinions hold à Hawk. 75 
otherwite; for if a Man's Bail, who are his Gaolers of his own chooſing, P. C. 115. 
do as effectually ſecure his Appearance, and put him as much under the 
Power of the Court, as if he had been in the Cuſtody of the proper Officer, 
they ſeem to have auſwered the End of the Law, and to have done all 
that can be reaſonably required of them. 

If A enters into a Recogniſance that B. ſhall appear in the King's Bench Hawk. 
ſuch a Term, to anſwer ſuch an Information, and not to depart till he ſhall P. C. 116. 
be diſcharged by the Court, and afterwards a Nolle proſegui is entered on 
that Information, and another exhibited, whereto he refuſes. to appear, 


tec. the Recogniſance is forfeited. 


RA T16 1 


AILY or Bailiff, faith my Lord Cle, is an old Saxon Word, 5y far 
B which ſignifies a Keeper or Protector; and though there he ſe- rionsaBailiff 
veral Ottcers called Bailiffs, Whoſe Offices and Employments in Magna 
ſeem quite different from each other, yet doth ſomething of Keep _— : 
ing or Protection belong to them all. Hence the Sheriff is conſidered as 28. fignt- 
bg RH ., "M . hes any 
Bailiff to the Crown ; and his County, of which he hath the Care, and in jodge. 
which he is to execute the King's Writs, is called his Bailiwick ; alſa his ide Co. Lu. 
Officers, who by his Precept execute Writs, are called Bailiffs; there are 168. b. 
likewiſe Bailiffs of Liberties, who are Officers under Lords who have Fran Vide 10H 4. 


chiſes exempt from the Juriſdiction of the Sheriff ; there are likewiſe Bai- Niirror c. " 


lis of Lords of Manors, who collect their Rents, and levy their Fines andy, ,, 
Ametce- BraQongog. 


Feta lib. 2. Amercements ; alſo he is called a Bailiff who hath the Adminiſtration oy 
c. 63. Charge of Lands, Goods or Chattels to make the beſt Benefit for the Own. 
2 er, againſt whom an Action of Acount doth lie for the Profits which he 
* Re- hath raiſed or made, or might by his Induſtry and Care reaſonably have 
tora. Brev. made, his reaſonable Charges and Expences deducted; there are likewiſe 
285. thoſe termed Bailiffs, to whom the King's Caſtles are committed, as the 
os 453. Bailiff of Dover- Caſtle, Efc. The Chief Magiſtrates in divers antient Cor. 
Ry porations are called Bailiffs, as in Ipſwich, Yarmouth, Colcheſter, Ic. There 
Manwoed, are likewiſe Officers of the Foreſt which are termed Bailifts ; but as there 
part i. p. it. is but little ſaid of ſome of theſe in our Books, and as what relates to others 
will more properly fall under other Heads, we ſhall in this Place only con- 

ſider what we find relating to 


(A) Sheriffs Bailiffs. 232. | 
(B) Batliffs of Liberties oz Franchiſes, 234. 
(C) Bailiffs to Lozds of Manozs. 235. 


* (A) Ok Sheriffs Bailitls. 


»Page 232 | 
6 Co. 84. Sheriff's Bailiff is an Officer appointed in every Hundred to execute all 
A Bailiff is Writs within the Hundred, directed to the Sheriff; he is likewiſe to 


3 0 collect the (a) Poſt-Fines, Fee-Farms of the King, Cc. for the Sheriff, 
8 = and to attend the Juſtices of Aſſiſe and Gaol- Delivery, and Juſtices of 
Under-She. Peace in their Courts, 

riff takes, f ; 

. preſcribed by the Statute 27 Eliz. c. 12. But a ſpecial Bailiff, or one employed by the Sheriff for a 
part cular Time only, as to execute one Writ, &c. is not obliged to take the Oath. Jones 249. 
2 Lev. 131. But what he doth is confidered as done by the Sheriff himſelf ; and therefore a Reſcue 
from him ſhall be judged a Reſcue from the Sheriff, and his Eſcape the Eſcape of the Sheriff, for 
which the Sheriff ſhall anſwer. (a) See 32 Geo. 2. c. 14. whereby he is not to collect them. 


Stile 18. If an Under-Sheriff takes Bond from a Bailiff, conditioned to ſave him 

— harmleſs in executing all Proceſſes, Cc. and on Action brought on this 

me Bond, the Sheriff aſſigns for Breach that the Bailiff had not executed a cer- 
tain Warrant ſent to him upon a Proceſs directed to him out of the Ex- 
chequer, to levy Iſſues upon certain Lands in D. and it is not alledged that 
D. is within his Hundred; this is no Breach of the Condition, for the Bai. 

(3) Uolefs it liff (5) cannot execute a Precept out of the Hundred where he is Bailiff, 

be directed 

to him particulaily, and he made ſpecial Bailiff for that Purpoſe. Sal, 196. 


8E. 4. 14. a. A ſworn Bailiff, commonly known to be an Officer, ating wiihin his 

oo 1 4 b. own Precinct, need not ſhew his Writ to the Perſon he arrefts ; Out when 

g C <a © he has made his Arreſt, he is to inform him of the Subſtance of nis Writ, 

Stile 405. at whoſe Suit the Action is, and out of what Court the Proceſs iſſues; but 

Cro, Jac. a ſpecial Bailiff is obliged to ſhew his Warrant, 

485, 386. | | 
A Sheriff, who has a Writ directed to him, may authorize others to ex- 

SE. 414-2: ecute it; but the Perſon to whom he directs it mutt perſonall it; 

Dat. c 117. l , , perionally execute It ; 

(% Bu: an yet it ſeems that one may (e) lawfully aſſiſt hiw. 

Arre't by a 

Yaiiift's Follower is not good; Duere if good by the Follower in the Bailiff*s Preſence. 6 Mod. 211. 


A Contempt to the Court to hinder a Bailiff from arreſticg ; but no Reſcue unleſs the Arreſt be 
made. 6 Mod. 210, | : 
| A Bailiff 


3. 4:4 LES. 


A Bailiff caught one by the Hand (whom he had a Warrant to arreſt) as Vent. 306. 
he held it out of a Window, and the Court ſaid that it was ſuch a Taking Mod. 173. 


of bim that the Bailiff might juſtify the Breaking open of the Houle t ts what 
carry him away. Caſes « li- 

liff may juſe 
tify breaking open a Houſe. ide Cio. Jac, 280, Palm. 63. 6 Mod. 105. and the Authorities there 
cited; and Title Sheriff. f ; 


T la General Gas ſell's Caſe, B. R. it was determined, the Street Door being open, the Officers 
might legally break open the Defendant's Inner or Chamber Door, he being a Lodger. 


One who is arreſted by a Sheriff's Bailiff, is in the Sheriff's Cuſtody, and 2 Jones 197. 
if reſcued, the Sheriff may alledge that he was reſcued out of his Cuſtody. 8 


But where 
the Sheriff returned virtute brevis mibi dire?” faci warrant” A. and B. Ballivit meit gui virtute in- 
de ceperant the Detendaat, & in Cuſtelia mea habuerunt quou/que fuch and ſuch recuſſerun: him ex 
Cuſtedia balliv:rum meerum; it was held ill, for when the Bailiffs have arreiteq the Party, he is in 
Fat and in Truth in their Cuſtody ; but in Law he is i» the Cuſtody of the Sheriff, and an Anſwer 
either Way is good; but to ſay that it was in the Cuſtody of the Sheriff, and yet reſcued out of the 
Cuſtody of the Bailiffs, is repugnant. 2 Salk. 586. pl. 2. 


3 


A Bailiff having a Warrant againſt A. went to him in his Yard, and be- 
ing at ſome Diſtance told him he had a Warrant, and faid he arreſted 
him; A. having a Fork in h's Hand, keeps off the Bailiff from touching 
him, and retreats into his Houle; and on Motion for an Attachment 
* for a Contempt, the Court held that bare Words will not make an Arreſt ; Page 233 
but if the, Bailiff had touched him, that had been an Arreit, and the Re- 
treat a Reſcous, and the Bailiff might have purſued and broke open the Salk. 79. pl. 
Houſe, or might have an Attachment or Reſcous againſt him; but as this . Cenner 
Caſe is, the Bailiff has no Remedy but an Action 2 the Aſſault; for the zud Spar kr. 


holding up of the Fork at him, when he was within Reach, is good Evi- * 173. 


dence of that. 0 
By the 29 Car. 2. cap. 7. it is enacted, That no Perſon or Perſons An Arreſt on 

« upon the Lord's Day ſhall ſerve or execute, or cauſe to be ſerved or exe - Sunday is 

* cuted, any Writ, Proceſs, Warrant, Order, Judgment or Decree, (except void, and the 

« in Caſes of Treaſon, Felony or Breach of the Peace) but that the Service Party * 

* of every ſuch Writ, Proceſs, Warrant, Order, Judgment or Decree, on for fate 

* ſhall be void to all Intents and Purpoſes whatſoever; and the Perſon or Impriſon- 

« Perſons fo ſerving or executing the ſame, ſhall be as liable to the Suit of ment. Salk, 

the Party grieved, and to anſwer Damages to him for doing thereof, 78. pl. 1 


as if he or they had done the fame without any Writ, Proceſs, Warrant, on a, Sende 
„Order, Judgment or Decree at all.“ without any 
Warrant, 


and lock 'd up all that Day, and then on Monday Morning a Writ was got againſt him; and on a Mo- 
tion to diſcharge him, the Court held that the Party might have an Attachment or an Attion of Falſe 
Impriſonment againſt tho'e who took him on the Sunday * 6 Mod. 96. vide Mod. 56. 8 Mod. 80. 
10 Mod. 4, 111, 346. Barnes 17, 137, 138, 228, 275. where an Attachment was granted for arreſt- 
ing one on Chriftmas Day, Hetley 19. But Bail may take their Principal on Sunday, and confine 
him till Monday, and then ſurrender him. 6 Mod. 231. 12 Mod. 275, 348, 606, 607, 667. Ld. 
Raym. 706. ide Stat. 5 Ann. c. 9 f. 3. by which one may be taken on an Eſcape Warrant on 4 
Sunday. That a Bailiff may arreſt in the Night, vide 9 Co. 65. b. Cro. Jac. 486. Where he 
may juſtiſy entring the Houſe of a Stranger to make an Arreſt, vide Lutw. 1432. If a Sheriff makes 
out a Precept to his Bailiff to arretft one before any Writ directed to him, and the Bailiff arreſt the 
Party accordingly, and afterwards a Writ ifſues to the Sheriff, the Party arreſted may have an Ac» 


tion of Falſe Impriſenment. Sand. 298. 2 Keb. 173, 838. 
* But the Arreſt was held good, being on the Monday, by Virtue of the Writ, 


A fpecial VerdiQt found that a Fieri facias bore Tefle 4 June, but was Sid. 271. 


really ſued forth 11 June, and executed 12 June; and that the Party, Koh 173 
. » 


againſt whom it went, became a Bankrupt 6 June, and a CY * 938. . C. 
aken 
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taken out 17 June, and Trove and Converſion was brought againſt the 

Bailiff who executed the Writ ; and the Court held, that though the Pro- 

perty was fo bound that the Execution ſhould not have Effect againſt the 

Aſſignment of the Commiſſioners, yet it was hard to puniſh the Other in 

Trover, and make him a Treſpaiſer for doing what he was obliged to do, 

and from which he could not plead to excuſe himſelf, and theretore gave 
*T conceive Judgment for the Defendant “. | 


the Law is 

now ſettled centro——lf a Man commits an AQ of Bankruptcy 4th December, has Judgment againfi 
him, Execution thereon, and his Goods ſeized on the gth, is declared a Bankrupt on the 5th, and 
the Sheriff ſells the Goods on the 28th, Trever lies for the Aſſignees againſt the Sheriff, Cooper v. 
Chitty. M. 30. Geo. 2. 1 Burr 20, Where a Plaintiff ſhall refund Money received under an Exe. 
cution, where Defendant becomes Bankrupt, by relation prior to the Execution, See Cppendale 
v. Bridgen, T. 32, & 33 Geo. 2. 2 Burr. 814. In the Caſe in the Text, the Officer ſhould have 
taken an Indemnity from the Plaintiff, but the Nature and Effect of the Bankrupt Laws were then 
Tittle underſtood. 


Fide 5 Mod. The Statute 23 H. 6. cap. 10. enaQts, ** That for an Arreſt or Attach- 
— a STIs © ment the Sheriff ſhall have 20d. and the Bailiff who makes the Arreſt 
— 26” < thy 44. and that the Sheriff or Bailiff who doth contrary ſhall pay trebl: 
lit on this Damages to the Party grieved, and forfeit the Sum of 40 J. one Moiety 
Statute, ſor to the King, and the other to the Party that will ſue; and that the 
takingss. ad. ( Tyſtices of Aſſiſe in their Seſſions, Juſtices of the one Bench and of the 
for an Arreſt. ac other, and Juſtices of Peace in their County may determine the ſaid 
« Offences.” 
By the 1 H. 5. cap. 4. it is enacted, That they which be Bailiffs of 
„ Sheriffs by one Year, ſhall be in no ſuch Office for three Years next 
* following, except Bailiffs of Sheriffs which be inheritable in their 
« Sheriſf-wicks; and that no Under-Sheriff, Sheriff's Clerk, Receiver, nor 
*« Sheriff s Bailiff, be Attorney in the King's Courts during the Time that 
* he is in Office with any ſuch Sheriff.“ | 
Bailiffs, being Officers who are to execute the King's Writs, are moſt 
commonly punithed in thoſe Courts out of which ſuch Writs iſſue, by 
Anachment ; but it is impoſſible to ſet down all ſuch Miſdemeanours, and 
oppreſlive Practices of which the Court is to determine, for which they 
ſhail be puniſhed ; however Attachments have been granted againſt them 
where they have ule} neccleſs Force, Violence and Terrot in making an 
Arreft ; or where they have broke open Doors where by Law they could 
#Page 234* not, and there was no plauſible Excuſe for doing it ; where they have 
treated the Perfons arreſted baſely and inhumanly, or kept them in Cuſtody 
; till they conſented to pay Money for their Deliverance ; or for taking ( 
Finch 237. Money for taking Bail, or for making an Arreſt without Authority, by 
_ * Force of a Blank Warrant filled up with the Name of a ſpecial Bailiff, by 
11 H. 6. 42, the Party himſelf, without the Privity or ſubſequent Agreement of the 
b. 43. a- Sheriff; or if a Bailiff levy a Debt by Virtue of an Execution, and keep the 
Noy iot. Money in his Hands, and imbezil it; but even in theſe Caſes there may be 
Moor 779. ſuch Circumſtances or Matters of Alleviation as will induce the Court to 
pl. 1064. . 
> Rol. Abr. excuſe if not wholly diſcharge them. 
278. ä 
— K. B. 259, 296. 2 Barnard, K. B. 213. (a) 2 Bur. Rep. 926. Vide 2 Geo. 2. c. 22. 
ſee now 32 Geo. 2. c. 26, An excellent Statute, which provides a Remedy againſt feveral Abu!es 
committed by Sheriffs and their Officers in the Execution of thezr Offices, 


(B) Of 


SA © DF FF 


48) Of Bailiffs of Liberties oz Franchiſes. 


Bailiff of a Liberty is one who hath the ſame juriſdiction with the”, efe 1; 
Sheriff's Bailiff, granted to him by the Lord of a Liberty or Fran-,,,..;.. * 


chile. Franchiſes 

| begun by 
Lords purchaſing the Bailiwicks of the Hundreds, ſometimes for Years, for Life, or in Fee, at a cer- 
tain Rate in Fee-farm; and for this the Lords had the Court Leet, the Aſſizes of Bread and Beer, 
3nd the Amends, viz the Fines for the Breach of any of the Articles examinable in the Leet; and 
they likewiſe had the Return of Writs. 


Theſe Franchiſes proving very inconvenient, becauſe the Sheriff could 
not enter into them to execute the King's Writs, but was to direct them to 
the Bailiff of the Liberty, who had the Execution of all Writs, the Statute 
Meſim. 2. cap. 29. enacts, That if-ſuch Bailiffs give no Anſwer to the 
Sheriff, the Court ſhould grant a ſpecial Warrant with a Non Omittas, 
which authorizes the Sheriff to enter the Franchiſe; and it being uſual to 
take out the Capias and Non Omittas together, we have but little material 
in our Books relating to this Matter, 

But there are ſome Caſes in which the Sheriff might enter without any Palt. Sher. 
Clauſe of Non Omittas ; as in Cale of a Quo minus. So where the Sheriff 463. | 
is by Weſtm, 1. cap. 17. to make Deliverance by N ; fo where he is 11 H. 46,94. 
Judge, as in a Writ of Rediſſeiſin i ſo in Waſte ; lo in executing a War- — 
rant for Breach of the Peace. | | og 

If the Sheriff executes the Writ of a common Perſon without a Non, H. 4. 1. 
Omittas, the Execution is good; but the Sheriff is liable to an Action by Plow. 216, 
the Lord for entring into his Bailiwick. 243- 

The Bailiff of a Franchiſe cannot enter into the Guildable ; and if he 23 Aff. 19,41. 
does, it is cironeous, becauſe he has no Authority out of the Franchiſe more piach 4 98 
than the Sheriff has in another County. . 11 H. 4. 9 

If there be two Liberties within a County, vg. St. Edmund de Bury and Bro.Offic. 35 
St. Ethelbed de Ely in Com Suffolk and a Capias is directed to the Sheriff Dalt. Sher. 
to take the Body of B. and the Sheriff returns that he has made his Man- — Br 
date to the Bailiff of Erhelb-d, who has made no Anſwer, the Sheriff, on a * ml 
Non Omittas, ſhall enter into the Liberty of Bury, though the Bailiff of Fheſ. Brev. 
that Liberty has made no Default. | 166. 

If the Bailiff of a Franchiſe had made an inſufficient Return, which the 3 H. ,. 13. 
Sheriff returned ro the Court, they formerly held the Sheriff was anſwer- 8 H. 7. 25. 
able, and not the Bailiff; for an inſufficient Return is no Return, and the Bro Rei,8g. 
Bailiff making no Return, the Sheriff ought to have ſaid nullum dedit mihi 
reſprnſum ; but this is altered by the 27 H. 8. cap 24. which ſays that the 
Amercement for inſufficient Returns made by Bailiffs of Franchiſes, ſhall 
be ſet on the Bailiff's Head, and not on the Sheriff's. 

If the Bailiff of a Liberty dies after he has returned Cepi, a Diſtringas Page 235 
iſſues againſt his Succeſſor, becauſe he takes it up under the Return of his gro. Ret. 
Predeceſſor. Brev. 99. 

14 E. 4. 1. 


Vide Hawk. 
P. C. 14t. 


(C) Ok Bailtffs to Lozds of Manozs. 


AILIFPF of a Manor may himſelf, or may command another to Rol. Abr. 
II take Cattle Damage-feaſant upon the Land; for be hath the Care of 339. 
all Things within the Manor, 
But 


8: A141 F. FE 


5£Co.y6. Pil. But if a Diſtreſs be taken for Damage feaſant, Amends cannot be tendred 
&ington and to the Bailiff ; for he cannot deliver a Diſtreſs when it is once taken, ng 
n more than he can change the Ayowry of his Maſter, or Demand a Rent 
wide 1 upon a Condition of Re-entry. 


Browal. 173. 
Hob. 154. Rol. Abr. 316. Dyer 222, Moor 141, pl. 282, Cro, Eliz. 22, 813, 


Vide Cro, A Bailiff of a Manor, though he has no Intereſt in the Land, hasan Ay. 

_ 44 thority to receive Rents, take Fealty, piy Quii-Rents, repair Houſes and 

Hob. 15 6 Fences, and in other Things act for his Maſter's Benefit ; but he cannot do 
any Thing to his Prejudice, nor can he Tile a !lov!: that was before 
thatched, nor impale a Place before mounded w n Hedge. 

Cro. Jac. A Bailiff may be Steward ot the fame Manor; for thoſe are Offices 


178. which are compatible. 


Cro, Jac. A Bailiff hath no permanent Eſtate, but is removable at the Lord's 
178. Pleaſure. 
Rol. Abr. A Bailiff of a Manor may leaſe the Piſcary for Years, but he cannot by 


339. any Ulage make a Leaſe of his Maſter's Land. 


Diverſity 
where he may make a Leaſe at Will, though not a Leaſe for Years. Lit. Rep. 71. for this vide 
Rol. Rep. 258, Cro Jac. 377. 2 Leon, 46. 


If a Man takes Cattle without any Command for Services 41+ to te 
Rol. Abr. Lord, if the Lord aſter agree to the taking, he ſhalt be aGjudze(! his 


+ this Bailiff, although he was not his Bailiff in any Place before, 


vide Godb. 
110. Kelw. 174. Fitz, Bailiff 7. Bro. Diſtreſs 83. Comp. Incumb. 481. 


Rol. Ab A Bailiff may give Licence to another to go over the Land; for this is 
= a Treſpaſs to the Poſſeſſion only, and the Bailiff hath the Ditpoſal of the 
But Quere Profits of the Poſſeſſion. | 


if there 
muſt not be a Conſideration given for ſuch Licence, vide 1 Rol. Rep. 258. Cro, Jac. 337. 


Palm. 40%. In Debt for Rent, upon a Leaſe for Years, the Defendant pleaded that 
| the Plaintiff made J. S. Bailiff of his Manor, of which the Lands in Leaſe 
were Part, and gave him Power to receive the Rents of the Leſſees, c. 
and alſo Power to make Leafes for Years ; and that an Agrecment be- 
tween the ſaid Bailiff and Defendant was made, that he ſhould pay 100/ 
and alſo ſurrender his Leaſe to the Uſe of the Lord, and then ſhould be 
diſcharged of the Rent, which he hath done ; and whether this Agreement 
would bind the Lord was doubted, and a peremptory Day given to the 
Defendant to maintuin his Plea, after which the Reporter Nil plus inde 
audivit. 
A. leaſes to B. for ninety-nine Years, if B. C. or D. ſhall ſo long live, 
reſerving a Heriot of 5 J. upon the Death of every of them; E. dies, and 
the Bailiff of A. makes Conuzance as Bailiff generally for a Heriot, but does 
Page 236* not ſhew that A. had made his Election; ard whether this was not gone 
and incident to the Place of Bailiff, or at leaſt whether this ſhould not be 
intended for the Benefit and Advantage of the Maſter till the contrary was 
Lit. Rep. 33.1hewn, dubitatur ; and after the Parties agreed, 
70, 71. 
Heil. 12, 16, 15. S. C. ill reported. 
No Bailiff can diſtrain for a Fine or Amercement without a ſpecial 
3 Mod. 138. Warrant for ſo doing, which muſt be ſet forth by hia in an Ayowry or 


995 548. Juttifcation of ſuch a Diſtreſs ®, 


oor 57, 


Salk. 107. pl. 2. 108. Skin, 887. pl. t. 2 Keb. 945. 
* The Caſe in Salke!d ſays he ſhould have ſet out ſome E/firea? from the Court, or Warrant from 


the Steward. 
B AIL- 


BAILMEN T. 


( Of ſimple Bailment, by which the Bailee 
has ns the bare ;Zofleflton, 236. 

(B) Of Pledging of Goods as a Security fox 
* 237. | | 

(C) Ok Baitment, which veus a ſpecial Pzoper- 
ty; and therein of Lenving on ſpecial Con⸗ 
tracts. 2:0. . 

(D Uhere the Thing bailed is violated oz de⸗ 
Itopeh, to whom is the Lols, and to mhom 
is che Kemcbp. 241. 


— 


n— — — 22 


(4) Of { ple Bailment, by which the Bailee 
vas only the naked Poſiefton, 


F a Man delivers Goods to another to be kept, or, which is all one, to Fide Hulies 
be lafely kept, the Bailee undertakes to keep them only from all Da- Argument 
mage that ariſes from his own Negligence ; and the Undertaking in Cegg's 


beinz only to keep them, he ought not to ute them as though he had an — <o 
Intereſt in them. at the End 
of this 


Title (243.) But it was formerly held, that where Goods were bailed generally, that if thoſe Goods, 
with others of the Bailee's, were ſtolen, though without his Detault, that the Bailee ſhould be re- 
ſponſible for them, there being a Warranty in Law annexed to all ſuch Bailments. 4 Co, 83. 
Grutheate's Caſe. But for this vide Co. Lit. 89. a. Cro. Eliz. 815. Kelw. 77. Sav. 74. Sid. 36. 
Rol. Abr. 3. pl. 2. Bro. Tit. Bailment 7. Tit. Detinue 35. 


So a fortiori, if a Man delivers Goods to another to keep as a Man Co. Lit. 89. a. 
would keep his own ; and this is called a ſpecial Bailment, in which the 4 Ce. —4 b. 
Bailee doth undertake ſor no more than tor his Diligence in the keeping of g 14 FR 
then, and has no Manner of Uſe of the Thing to him committed, but the 
naked Poſſeſſion only. 

If 4. l-aves a Cheſt lock'd with B. to be kept, and take away the Co. Lit. 89. 
Key, without acqy1inting B. with the Particulars, the Goods in the 4. b. 

Chef are in the Poſſeſſion of A. for ſince A. keeps the Key, the Goods“ Co. 83. 
vate locked out of the Poſſeſſion of B. and B. being unacquainted with the Page 237 
Particulars, cannot be ſuppoſed to have them under his Cuſtody ; ſo that 

neither the Poſſeſſion nor Uſe of the Goods are in B. for though the Poſ- 

ſelſion of the Box is in B. yet is he ſhut out from the Poſſeſſion of the 

Goods in the Box; for that cannot be ſaid to be in his Poſſeſſion that he 

cannot take hold of and remove, or order, during the Continuance of ſuch * See pe 
Poſſeſſion®. | 244. 

The naked Poſſeſſion of Chattels Perſonal cannot be aliened, for ſuch Bio. Attach- 
Alienation if admitted would deſtroy the Right of the Proprietary ; and if ment on Ale 


allowed to be tranſlated or handed about from one to another, by Conceal-"'* 20. 
| ment 


B A1 L. M N N T. 


ment or Imbezilment might be loſt and deſtroyed, and would not be 
returned as they ought to the right Owners. 

Rol. Abr. If the Goods of A. are bailed by B. to C. C. muſt deliver them to 2 

607» for C. cannot pretend to remove or alter that Poſſeſſion committed to him 
in order to reſtore it to the right Owner, for the Right of Rettiturion muſt 
be demanded of him that did the Injury of which C. h:s no Pretence to 
judge; and therefore it would be downright Treachery in him to deliver 
it to any other than him from whom he had it. 

Rol. Abr. Bat if A. bails Goods to B. to which C. has a Right, and B. dies, his 

6 . Executors are chargeable only to C. that has Right, for the Executors came 

Lide Tit. to the Poſſeſſion by the Law, and therefore muſt deliver it to thoſe Pu. 

066 ſons in whom the Law has eſtabliſhed the Property ; and the taking up of 
an Executorſhip is an Engagement to anſwer all Dehts of the Deceaſed, 
and all Undertakings that create a Debt, ſo far as there are Aﬀetrs, but doth 
not embark him in the Perſonal Trufls of the Deceaſed, no more than he 
is obliged to anſwer for his ſeveral Injuries, which no Man can tell how 
they might have been diſcharged or antwered by the Teſtator. 


Pe 


— — 


(B) Ot Pledging of Goods as a Security foz 
Money. 


Doct. & LEDGING is where Goods and Chat tels are delivered in Security for 
Stud. 130. P Money lent, and by fuch Pledging the Pawnbroker hath more than 
— —4 the naked Poſſeſſion in the Nature of a Bailment, for he hath the Pro- 
3 + perty and Intereſt in the "Thing itſelf ; and by the better Opinions, ſhall 
2 Salk, $22. have a reaſonable Uſe of it, fo that it be without Damage to the Thing 
pl. 1. thus pledged. | 

If a Man pledge Goods to B. and they are (a) ſtolen, B. ſhall not an- 
Co. Lit. fer for them, becauſe he hath a Property in them; and his Cuſtody is 
* 25 g. but a Conſequent of that Property, and Merefore he doth undertake to 
3 Co. 83. keep them as his own ; though a Man that undertakes to ſecure what is 
Palm. 51. another's, is bound to keep them at all Adventures, ſince the right Owner 
Owen 23. might poſſibly defend them with his Lite ; but where a Man is only 
Yelv. 178. obliged to keep them as his own, no unavoidable Accident is to be im- 


Cro. Jac. , 
444. puted to him. 


Bulſt. 29, 30. a . R 8 a 
Rol. Rep. 181. (a) The Law is the ſame in Caſe of Fire, and all other inevitable Accidents, 


Co. Lit. 89. b. 


But if a Man pledge Goods, and tender the Money to the Pawnbroker, 
and he rcfuſes, this determines the qualified Property; and therefore it 
after ſuch Tender the Goods are ſtolen, tc. the Bail thall have Satisfac- 
tion made him in an Action of Trover, for a Tender ard Refuſal muſt in | 

page 238 * thoſe Caſes amount to a Payment, becauſe otherwiſe no Man cou": 
Cro. Jac. again come to his own, fince Pawns are over the Value lent. 


243. Yeiv. | 
179. Bulſt. 29. Bro, Bailment 7. Rol. Rep. 129. Co. Lit. 89. 


Cro. Jac. And though the Borrower tender the Money and recover the Good 
243- in an AQtion of Trower, yet the Pawnbroker may have an Action of 


Yeiv. 179. Debt for his Money; becauſe though the Security ceaſes, yet the Duty te- 
Bulſt. *9,31. | mains, 


BAILMEN T. 


mains, inaſmuch as the Money lent is not paid back to the Party from if & jaws 


whence it came *. Goods to B. 

for 251. and 
B. delivers chem over to C. and makes D. his Executor, and dies, A. hall tender the 251. to the 
Executor, and not to C. for C. is nv more than a Bailee, and hath only the Cuſtody of them, but the 
Properiy of them is in D. as Repreſentative of B. and therefcre io him mult th Fender be made; 
otherwiſe it is in the Caſe of a Mortgage, where the Tender may be to the Aſſignee, becaule the 
Property of the Land is in him, Cro. Jac. 244, Yelv. 176, 179. 


® But where a Tender has been made, he ſhould demand the Money, before he brings bis Action. 


So if a Man lend periſhable Goods as a Pledge, and they decay, yet the Yelv. 179. 
Perſon 10 whom they are pledged may have an Action of Debt for his Mo- Co. Lit.209, 
ney, becauſe the Duty continues. 

Theſe Goods thus taken to Pledge cannot be forfeited by the Pawn- Bro. Attach. 
broker tor his Offence, nor can they be taken in Execution, nor attached in Aſſiſe 20. 
tor his Debt, for the ablolute Vroperty is in another; and therefore they 
are not alienable, nor by Conſequence forteitable, becauſe they cannot be 
forfeited without Loſs and Danger to the abſolute Owner x and all qualified 
poſſeſſors do take the Property under the Reſtriction to preſerve the Pro- 

perty of the right Owner, 

Ik a Man pledge Goods, and after is attainted of Felony, the King ſhall 2 H. 7. 
not have the Goods without paying the Sum for which they were pledged ; Bulſt. 29. 
for the Alteration of the general Property Coth not alter the ſpecial Pro- 

perty in the Pawnhroker, 

lf a Man pledge Goods, and then is outlawed, he cannot redeem Bulſt. 29. 
them, becauſe then tie abſolu e Property of them is in the King; but if 
the Out] :wry be reverted, then the outlawed Perſon is re-inſtated in his 
Property as ff there had been no Outlawry, and therefore may redeem 
thea:, | 

It the Money he not paid at the Day, the Property is abſolute at Law, Co. Lit. a0g. 
_ till the tight Owner has his Redemption in Equity, as in Cafe of a Shep. 106. 
Mortgage. 

ON pawned Jewels to A. who ſigned a Writing that they were to bez Vern.177, 
redeemed in twelve Months. otherwiſe for the 110 /. lent they u ere to be 691, 598. 
as bought and fold ; A. within a ſhort Time after delivers over the Jewels, Pu r = 
together with ſome Plate of his own to B. as a Pledge tor 200. afterwards 8 
A. borrowed 337. and 50 . of B. on promiſſory Notes, to be repaid on and Met- 
Demand; B. by his Anſwer in Chancery, inſiſted it was agreed that the ca. 
Pledge thould be a Security as well for the Money on the Notes, as for the 
Money fiiſt lont, but could mike no Proof of any ſuch Promiſe or Agtee- 
ment; and though a Redemption was decreed, yet it was on Payment of 
all that was due to B. as well upon the Notes as on the Pawns ; but the 
Goods of A. which were pawaed, wete to be firſt applied as far as the 
Value of them would extend f. | + In this 

Caſe B. was 


an innocent Lender, not in Fault, and the Poſſeſſion of the Jewels being in 4. at the Time of the 
Lan by B. A. was the viſible Owner. 


Ia the old Books they took the Nature of a Pledge to be, that it ought; H. 3. f. U. 
to be delivered at the fame Time that the Money was lent; and if the 
Goods were not delivered at the fame Time, in Security of the Money, 
they did not plead it as a Pledge, but in the Nature of a Licenſe, to excuſe 
the Treſpaſs. 
But by later Authorities it appears that the Pawnbroker hath a ſpecial e Leon. 39. 
Property, though it be not delivered at the Time of the Money lent. e 
As if A. be indebted to B. and delivers Goods to C. in Satisfaction for , Leon. 
tie Debt of B. the Property is thereby altered, and the Right to the 31, 
| SGocds Yelv. 164, 


393 


NIL MENT. 


Goods is veſted in B. fo it is where the Goods are delivered to C. in Security 
#Page239* of the Money of B. there B. hath a ſpecial Property in them; and in theſe 
Caſes A. cannot countermand tuch Delivery to C. or take the Goods back 
again, becauſe the Property of theſe very Goods is veſted in B. for here 
there is a Conſideration to alter the Property, and that is the Debt due to 
B ſo that it is not a bare naked Donation which the Party may poſſibly re- 
voke before the Foſſeſſion be veſted in B. himſelf, for ex nado pads non 
oritur actio; for theie is no Conſideration to found an Action on a naked 
Donation; but here there is a Conſideration to alter the Property; ſo that 
upon the immediate Delivery of the Goods, the Property is veited in g. 

Before theſe Reſolutions that the Property was altered by the Delivery of 
the Goods by A. to the Uſe of B. the only Remedy for ſuch Goods when 
countermanded was in Equity, upon the Conſideration ; for it was ever 
thought altogether inequitable that ſuch Delivery of the Goods upon a 
valuable Contideration thould be countermanded at Pleaſure. 

2 Co. 79. here is great Difference between a Pawn and a Mortgage of Lands; 
Bullt. 29. for if Goods be pawned without Mention of Time for Redemption, they 
Vide Head may be redeemed after the Death of the Pawnbroker ; but if Lands are 
of Mert. mortgaged without any Mention of the Lime for Redemption, they cannot 
ten be redzemed after the Death of the Feoffee in Mortgage; for when the 

Feoffinent is made to the Mortgagee and his Heirs, the Limitation is abſo- 

lute, and the Condition only goes in Derogation of that abſolute Feoffinent ; 

fo that as far as the Condition doth not extend, the abſolute Words in the 

Feoffment muſt take Place; and from hence it is that a Condition muſt be 

taken ſtrictly, and can never be extended, becauſe ſince the Condition goes 

in Defeaſance of the Eſtate abſolutely limited, it abſolutely muſt come in 
to ſhut out all extended Conſtruction ; and therefore in this Caſe, where 
the Feoffment is made on Condition that the Feoffor pay ſo much Money 
to the Feoffee, the Money muſt be paid to the Feoffee during his Life; 
ſor Money is not limited to be paid to his Heirs, and therefore there the 
Words of the abſolute Feoffment take Place; but where Goods are pawn- 
ed, the Pawnbroker hath but a qualified Property, the abſolute Ownerſhip 
is in the Perſon that depoſits them ; and this Property cannot be exrended 
beyond the Intent for which it was created; and that is only for ſecuring 
the Money lent ; for ſhould the Property be thus extended, it would be to 
the Injury of him that has the abſolute Ownerſhip. Now the Intent of 
the Parties in not limiting a Time of Redemption, was plainly in Eaſe 
of the Pledger, and therefore the lime of Redemption muſt be during 
his Life; and he cannot be confined to the Life of the Pawubroker, 
for that might fall more to the Diſadvantage of the Perſon pledging than 
if a Time had been limited; and there are no abſolute Words to induce 
ſuch a rigorous Conſtruction, contrary to the _ of the Parties; but if 
the Pledger doth not redeem during his own Lite, his Executors cannot 
redeem, for then the Words and Intent both agree to make an abſolute 


+ Ou. In Property to the Pawnbroker. + 
t 


eſe Caſes | 
Equity would not relieve, unleſs it was clearly proved, in Caſe of Death, the Benefit of Redemption 


was to be loſt ? 


Bulſt.29, 30. But if Time be ſet for the Redempiion of a Pledge, and before the Time 
the Pledger dies, his Executors may redeem it, and it ſhall be Aﬀets in 
their Hands; for when there is a Time limited, there by the expreſs 
Words the Party hath till the Time appointed; and the Time appointed 
is indefinite, and not during the Life of the Pledger ; and therefore if he 
dies his Executors ſhall redeem; and therefore the Death of either Party 
cannot prejudice, | 

Bult. 31, Some have held that upon a valuable Conſideration a Pledge is aſſigna- 

Owen 124. ble over, and that on ſuch Aſſignment the Tender of the Money from the 

B.t*it 2 Pledger 


Dyer 49. 


BAIL M E N T: 


pledge muſt be to the Aſſignee, becauſe the Pawnbroker hath a ſpecial, i 
Property, and what he hath he may transfer over. | in my Poſ- 

x | ſeſſion, 1 
cannot grant it as a Pawn, though I have a Right to it; for a naked Right is not transferable over. 


2 Rol. Rep. 439 


* I{ a Pawnbroker refuſes, upon Tender of the Money, to te- deliver the *Page240 
Goods pledged, he may be indicted; for being ſecretly pawned, it may be 
npollible to prove a Delivery in Trover for want of Witneſſes, 2 Salk. $22. 


pl. 1. per 
Halt Ch. Juſt. and Eyre Juſt. 


A Pawnbroker was indicted for refuſing to deliver a Silk Petticoat which 
the Wife of J. S. had given him in Pawn for the Repayment of 25. 64. Carth. 277, 
after a Lender of the Money, and it being moved to quaſh the Indictment, "> 
the Court (abſente Holt) refuſed, becauſe of the great Abuſe by Pawnbrokers. but the Re- 
porter adds 
a 2uere, and ſays that if the Defendant had demurred to this Inditment, it could not have been 
majntained by Law, being only a Breach of Contract, which is actionable but not indictable. Vide 
2 Hawk, P C. 210. and Stat. 30 Geo 2. c. 24. for preventing the unlawtul Pawning of Goods, 
and the ealy Redemption of Goods pawned. | 


—_ * | 


(Cc) Df Bailment which velts a ſpectal Pꝛoperty; 
and herein of Lending on ſpecial Contracts. 


F A. puts his Beaſts into B's Paſture, on Agreement to pay B. 6d. per Cro. Car. 
Week or the Paſturage, B. cinnot retain the Beaſts of A. until he hath 271 


paid him the Money, unleſs this were at firſt provided by their Agice-* 59) Abr. 
ment; but the only Remedy that B. has is upon the Contrat®. S The Law 


did not 
ige B. to take the Cattle into Paſture; conſequently B. gave Credit to the Perſon of the Owner. 


But if a Horſe be committed to an Hoſtler, he ſhall detain him till he 8 Co. 14 
is paid for his Meat. 7 39 H. 68, 


3 H. 7. 16. 
2 Rol. Abr. 88. f He was obliged by Law, to take in the Horſe, if he had Room. 


So if Cloth be committed to a Taylor to make up into a Garment, he Tg 
ſhall detain the Cloth until he is ſatisfied for his Labour. — 8 


2. dee. 
147. For in Behalf of Trade and Commerce, the Law doth annex the Condition that . Baile e 
Hall retain in certain Caſes; for Men that get their Livelihood by Commerce, and by Entertainment 
of others, cannot annex ſuch dilobliging Conditions that they ſhall retain the Bailor's Property in Caſe 
of Non-payment, or make ſuch diſadvantageous and impudent Suppoſitions that they ſhall not be 
paid; and therefore the Law annexes ſuch a Condition, without any expreſs Agreement of the Par- 
ties, Beſides, Coods that are put into the Places of publick Entertainment and Trade, are for the 
Sake of publick Commerce taken into the Caſtody of the Law as well as of the Party, and therefore 
cannot be there diſtrained, Now Goods, that are in the Cultody of the Law, cannot come out thence 
till the Purpoſes are ſatisfied for which they were there placed; and the Purpoſe for which theſe 
Chattels are firſt committed to ſuch publick Places is, that they might be there conlerved, and the 
Party to whom they were committed paid for his Trouble and Charge about them. Now fince the 
Act of the Law doth no Man any Injury, it cannot free any Thing from ſuch Public Cuſtody till che 
Party is ſatisfied to whom they were thus committed. Vide Tit. Inns and Innkeepers. | 


A Taylor hath Cloth delivered to him to make up into a Garment, Palm. 223, 
which he doth accordingly, he ſhall have an Action tor his Work, without 4. 
„ | N deli- 


— — 


B AI L MEN T. 


delivering the Garment ; and if the Taylor refuſe to deliver the Garment 

upon Requeſt, it ought to be ſhewn on the other Side in Excuſe of the 
Action; tor the Taylor's Action is founded upon the Promiſe, and if he 
hath done the Work, and is ready to deliver the Garment, he hath per. 
formed all that the Law requires on his Part, and on that Conſideration is 
intitled to the Benefit of the Defendant's Promiſe. 

DoR. & If a Man lends another his Sheep, Oxen, or his Cart, the Borrower hath 

Stud. 129. a qualified Property in them, according to the Purpoſes for which they 
were borrowed ; and by Force of this Loan they may be uſed reaſonably 
for theſe Purpoſes and for the Time agreed on; and it they Periſh in ſuch 

Occupation, it is at the Peril of the Lender ; but if they Perith in any 
bother Manner, the Borrower muſt anſwer for them. 

Velv. 152. If A. borrows a Hoiſe to ride to Dover, and he ride out of his Way, 
and the Owner of the Horſe meet him, he cannot take the Horſe from 
him, for A. has a ſpecial Property in the Horſe till the Journey is de- 
termined, and heing in lawful Poſſeſſion of the Horſe, the Owner can- 

*Page241* not violently ſeize and take it away, for the Continuance of all Property 
is to be taken from the Form of the original Bargain, which in this Caſe 
was limited till the appointed Journey was bniſhed. 

Rol. Rep. Bur if 4. borrows a Horſe to go to Dover, and goes to other Places, 

128, , the Owner may have an Action on the Caſe againſt him, for exceeding the 
Purpoſes of the Loan; for fo far it is a ſecret and fallacious Abuſe of his 
Property; but no general Action of Treſpaſs, becauſe it is not an open 
and violent Invaſion of it. 

Co. Lit. gj. If a Man lend another his Sheep to ſtock his Land, the Borrower hath 

« Co. 1g, the bare Uſe of them ; but if he kill them, the Owner ſhall have a general 

Lev. 87, 88. Action of Treſpaſs, or an Action of Trover at his Election; for though 

Cro. Eliz. the Uſe is in the Horrower, yet the Property is in the Lender, and the 

he g, Killing of the Sheep is an open Violation of another's Property, which is 

Mo. 2,8. complained of in the general Action of Treſpaſs. 


Godb. 66, 67. 
Owen 52, Dyer 121. pl. 17. 


5 E. 4. 2. 6. If I fell you a Horſe for 201. I ſhall retain him unleſs the Money be ac- 
tually paid, or conditioned to be paid at a future Day, for-unle!s there be 
quid pro quo the Property is not altercd, 

Doct. & As to the borrowing of Things periſhable, as Corn, Wine, Honey, or 

Stud. 129. the like, a Man muſt from the Nature of the Thing have an abſolute 
Property in them, otherwiſe it could not ſupply the Uſes for which it was 
lent, and therefore he is obliged to return ſomething of the ſame Sort, the 
{ame in Quantity and Quality with what 1s borrowed. 


— ] 


(D) Then the Thing bailed is violated oz de- 
ſtroyed, to whom is the Loſs, and to whom is 
the Remedy, | 


4 Co. 82 T is held by ſome, that if A. commits Goods to B. to be kept, of, 
Sourhcats's which is all one, to be ſafely kept, and they are ſtolen, that g. muſt 
Cale. anſwer the Value of them to 4. Others have made a Diſtinction, that if B. 
Dot. & had undertaken for a Price to keep them, that then he ſhould have been 
Stod. 129. bound to antwer for them if they had been ſtolen, becauſe there is a Con- 
fideration to found the Pronefe ; but where no Reward is agreed on, * 

ey 
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they ſay there can be no Conſideration on which the Promiſe is built, and 
therefore a naked Promiſe which affords no Action; but the Reaſons urged 

againſt this are, That where another loſes by my Undertaking, I am equal- Poſt (243) 
ly bound to make good the Value of my Promiſe, as if I myſelf was to re- H=. _ 
ceive Gain by the Bargain z for ſince another Man's Property, and poſſibly IA R aye 
the whole Fruits of a long and painful Induftry is loſt, and waſted by my 913. ; 
Undertaking to ſecure it, certainly I, from whom the Damage aroſe, ought 2Stra.109g, 
to make him Satisfaction; for every Man is prefumcd to guard his own, and 12Med. 487. 
not eaſily to part with that which cannot be acquired without great Diffi- 

culty ; and therefore it mutt be preſumed that he would have fafely kept 

it, and not have committed it to me, unleſs I had urdertaken to ſecure it; 

and if I fail in that Undertaking, 1 am bound to a Reſtitution; for I am 

equally obliged to a Reſticution where another Man ſuffers an Injury by my 

Means, as where | mytelf commit an Injury; and had the Law any other 

Courſe in theſe Caſes it were a perfect Inlet into all Colluſion, for Agree- 

ments and Contrivances might ariſe between the Men of Violence and ſuch 
treacherous Undertakers, as are not eaſy to be diſcovered. 

* if a Carrier, Ferryman or Hoſtler be robbed, he ſhall anſwer the Value“ Page 242 
of the Goods, for the Cartier, Cc. hath his Hire, which implies an Under- : 
taking for the ſafe Cuſtody and Delivery of them; for no Man would 
give another Money for ſecuring his own, if the Party that received it , co. , 4 
were not to undertake on his Part to ſecure it. Co. Lit. 89. 

| Sid. 36. 
Pam. $23. Rol. Abr. 124 2 Rol. Abr. 367. Rol. Rep. 79. Hob. 17, 18. Cro. Jac. — 330. 
Mod. 83. 2 Sand. 380. Bult. 280, 


-. 


If 4. delivers Goods to B. to be delivered over to C. C. hath the Pro- Rol. Abr. 
perty, and C. hath the Action againſt B. for B. undertakes for the fate De- sos. 
livery to C. and hath no Property or Intereſt but in order to that Purpoſe. *® 

But if the Bailment were not on valuable Confideration, the Delivery Bulſt. 68. 
is countermandab'e ; and in that Caſe if A. the Bailor bring Trover, he compared 
reduces the Property again in himſclf, for the Action amounts to a Coun- With 2 
termand of the Gilt; but if the Delivery was on a valuable Conſideration, Fele _— 
then A. cannot have T'rover, becauſe the Property is altered, and in Tre. © * 
ver the Property mult be proved in the Plaintiff | 

[fa Man delivers Goods to another, the Bailee ſhall have a general Ac- 13 Co. 69. 
tion of Ureſpaſs againſt a Stranger, becauſe he is anſwerable over to the 14 H 4. 29. 
Bailor ; for a Man ought not to be charged with an Injury to another,“? H. 7.14 
without being able to retire to the original Cauſe of that Injury, and in 
Amends there to do himfelf Riyhr. | 
_ It I deliver Goods to B. and C. that hath Right demands them of him, p. N. R. 135. 
if B. either before or pending the Action deliver over the Goods to me, this Rol. Abr. 
is a good Bar to the Action of C. brought againſt B. for ſince B. hath un- 607. 
dertaken to deliver the Goods back to me, he ſhall not be chargeable for 
the honeſt Performance of that Undertaking ; for B. that is. truſted with 
wy Poſſeſſion, ſhall not remove nor alter my Poſſeſſion, and therefore ſhall 
not be put to anſwer for that to which the Law obliges him, | 

But if I ind Goods and convert them, and another recover them from Rol. Abr, 
me, yet a Stranger that has Right ſhall have his Action againſt me, and607. 
therefore two Perſons claiming in Trover ſhall interplead with each other ; 
for | have by my finding the Property in nie till another ſhews a better 
Right; now this Property continues till the real Owner appears; and if I 
by weak Defences do not ſupport that Property, that thall be no Injury to 
the Right of another ; for the original Injury begins from nie, by under- 
taking to intermeddle with what is anothers, and which I were ture was 
none of my own. 

If a Bailee deliver the Goods to another, there he ſhall have an Action Rol. Abr. 
of Detinue againſt him, becauſe he hath his Poſſelſion, and undertakes for 607. 

Vol. I. 8 | | the 
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the Cuſtody ; and the original Bailor may have his Action againſt either of 
them, becauſe in him is the Property which both are bound to anſwer to 
him, 

If a Man lend or let another his Horſe, and for Want of ſafe Keeping he 
die, the Owner hath an Action on the Caſe to repair the Damage ſuſtained 
by the Negligence ; ſo if a Man lend another Sheep to tath his Land, and 
by the Neglizence of the Borrower they are drowned, an Action on the 
Caſe lies; to if a Man lend another a Horſe, ard he put him into a Stable 
that is ruinous, and the Stable tumbles in upon the Horſe and kills him, an 
Action on the Caſe lies; but if the Stable had been ſtrong and ſubſtantial, 

| and had fallen by violent *"Tempett, then is the Borrower excuſed ; ſo if a 
*Page243* Man lend another a Hlorſe, and he dies of divers Diſeaſes, the Borrower 
« Co. 14, is excuſed. | | 
Cro. Eliz. | 

277, 734. Owen 32. Dyer 121. Godb. 72. Doct. & Stud. 128. b. The Reaſon of theſe Several 
Cales is this, That when any Man borrows or hires any Thing, ard only uſes it according to the Pur- 
poſes of the Loan, that Contract bears him cut from all Accidents that are conſequent upon ſuch Uſage; 
tor there is no Reaſon why the Borrower ſhould not have the Uſe of it according as the Owner had li- 
cenſed and impowered him; and if any unavoidable Accident happen upon ſuch a Licence, the Lender 
mult impute it to the Folly of his «wn Permifiion ; but if it happened through the Negligence ol tte 
Borrower, then it is fit he ſhould anſwer for that whereby he becomes injurious to the Lender, 


Moor 543 If A. takes a Gelding to Paſture, and the Gelding be ſtolen, no Action 
lies againſt A. unleſs he had made a fpecial Afſump/t to deliver him, for the 
Undertaking of A. is to feed the Gelding in the Fields and in the open Air, 
and noi to keep him fafely as the Hoſtler is obliged to do in his Stable; 
and the Law will not ſtretch Mens Promiſes beyond their firſt Undertaking. 

Leon. 123, It a Man find Goods and abuſe them, or if he find Sheep and kill them, 

223- this is a Converſion ; but it a Man find Butter, and by his negligent keep- 

Owen $41. ing it putiifies ; or if a Man finds Garments, and by negligent keeping 

2 Bullt, 21. ' . Sr" s 
they are Moth-eaten, no Action lies; ſo it is it a Man finds Goods and 
lofes them again; and the Reaſon of the Difference is this; wheie a 
Man delivers Goods to another, the Bailee by Acceptance of the Goods un- 
dertakes for the ſafe Cuſtody of them; and it is to be preſumed that the 
Owner would not have parted with them but under the Confidence of that 
Security; but where a Man only finds the Goods of another, the Owner 
did not part with them under the Caution of any Truſt or Engagement; 
nor did the Finder receive them into his Poſſeſſion under any Obligation; 
and theretore the Law only prohibits a Man in this Caſe from making an 
unjuſt Profit of what is another's, but the Finder is not obliged to preſerve 
thoſe Goods ſafer than the Owner himſelf did; for there is no Reaſon for 
the Law to lay ſuch a Duty on the Finder in Behalf of the careleſs Owner; 
and it ſeems too rigorous to extend the Charity of the Finder beyond the 
Diligence of the Proprietor ; it is therefore a good Mean to puniſh an inju- 
rious Act, wiz. The Converſion of the Goods to his own Ule, but not to 
puniſh a Neg igence in him, that is much greater in the Owner. 

Allen 93. A Carrier is bound to the ſafe Delivery of a Box, though he doth not 

_ Head know what is in the Box, unleſs he refuſes to carry it without he be in- 

Aa. trufted in the Particulars, for the Party is not obliged to tell him. 

1 ſhall, as applicable to this Doctrine, inſert the following noted Caſe, 
with the Argument at large of the Lord Chief Juſtice Holl. 

Trin. Term. In an Aſſumpſit the Caſe was this: The Defendant did undertake to re- 

Arne A Ann. ve a Quantity of Brandy from Brook's Market to WWater-Lane, and by 

* * „ Reaſon of his Neglect one of the Caſks broke; and on Not guilty, a Ver- 

Peri. Bar. dict was for the Plaintiff; and in Arreſt of Jud Exceptions were 

Copgrv. Bar- was for the Plaintiff; and in Arreſt of Judgment two Exceptions we 

zard, 2 Ld. taken: | 


Ray.cog,& 1ſt, Becauſe in the Declaration he was not alledged to be a common 
Helt . Porter | | 

ſt. Ps De * 5 » * 
* n 2dly, Becauſe it was not averred that he had a Reward, 


Juſt. 


But 


BAT ELEMENT: | 
But the whole Court reſolved, That in this Caſe the Plaintiff ought to Salk. 26. 


have his Judgment. pl. 12. 
Holt Chief Juſtice, his Argument was to this Purpoſe. —— 115 
There be fix ſeveral Sorts of Bailments, which lay a Care and Obligation Holt 13. pl. 

upon the Party to whom the Goods are bailed. 14. 131. pl. 
1. The firſt is a bare and naked Bailment to another, to keep for the —— 


Uſe of the Bailor, which is called Depeſitum. 0 
2. A Delivery of Goods to another which are in themſelves uſeful to vin. Abr. P. 
keep, and theſe are to be reſtored again in Specie, which is called Accom- 6. pl. 4, 5,6, 7. 


* and Stat. 30 
3. A Delivery of Goods for Hire, which is called Locatio or Conduct io 222 
4. A Delivery by Way of Pledge, which is called Vadiu m. ing — un- 
5. A Delivery of Goods to be carried for a Reward. lawful 


6. Such a Delivery as here in the Caſe at Bar, where Goods are deliver- Pawaing of 
ed to do ſome Act about them, as the Carrying, and without a Reward, (cds, and 


which is called Mandatum, by Braden, lib. 3. 100. in Engliſh, an Acting — — * 
by Commiſſion. Mr 
pawned. 


And though I do not think all theſe immediately neceſſary to the Caſe « Page 244 
in Queſtion, yet the Explanation of them will m«ke the Caſe clearer, 

1. Then as to the firſt, if a Perſon out of Kindneſs keeps the Goods of 
another, he ſhall not be anſwerable if they be ſtolen, without there be a 
particular Default in him: And 2dly, Such a Bailee is not chargeable for 
a common Neglect, for it muſt be a groſs Neglect for which he ſhall be 
liable. J muſt confeſs J have a great Authority to encounter, which is 
Southcott's Caſe, 4 Rep. 83. 5. However, my Lord Coke in his Report 
gocs ticther than the Caſe itſelf, for he there makes a Difference between 
Keeping - generally, and ſafe Keeping ; which in the Cafe itſelf is not 
mention-d, but in his Note at the End of it; and | cannot think it to be 
Juſtice to charge the. gailee it the Goods be loſt without any Default of his; 
tor why ſhould he an{wer for the Wrongs of other People, againſt whom 
he underiook not ? 

There never was, before S»uthcorr's Caſe, any ſolemn Determination of 
this Matter; the firſt Cafe of it was in 29 WM. pl. 28. 8 Ed. 2. Fitz. De- 
tinue 59. both quoted in Southcoit's Cale ; but I cannot agree to the Rea- 
fons of thoſe Caſes, for the Neglect of the Varty may be as great where 
Goods are locked up in a Cheſt, as where not, and by that Reaſon ought 
to be chargeable as much in the one Caſe as in the other; and the 4 Ed. 4. 
is only a Debate of two Counſel at the Bar, for — vas not then Ch. 
Juſt. and what he ſaid was only for his Client, and not of Authority; and 
3 H. 7. is only a ſudden Opinion; now Southcott's Cale came long after, 
viz. 43 Fliz. and there two Judges in the Abſence of the other two gave 
that Opinion, which C:ufe was improved by my Lord Cote; but it has 
been the conſtant Practice for as long as | knew the Court, that in all the 
Trials at Guildhall, where upon the Evidence no Default appeared in 
the Bailee, to direct for the Defendant ; nor did ever any one venture, up- 
on the Authority of Sourhco?t's Caſe, to find the Matter ſpecially ; I take 
it that this Bailee is fo far from being charged, that though the Goods be 
loſt by a common Neglect, he ſhall not be anſwerable ; as if he negligently 
keep his own Goods, and that his own and his Friend's Gocds are both loſt ; 
now the Loſs of his own is an Argument of his Sincerity, and therefore he 
| thall not be chargeable ; this is in Bracton 99. and though this is an antient 
Author, yet it is agreeable to Reaſon, and is not in this Point only the 
Law of England, but of foreign Countries, as may be ſeen in Fu/tinian's 
In/t. where I believe Bra@on got his Notion ; now if there be an apparent 
groſs Neglect, it is looked upon to be a Fraud; but otherwiſe if it be not 
a groſs Neglect; and I know no Reaſon why the Bailee upon raking 
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Goods it were in W. ing. (hail not be charged againſt the Wrong of a 
third Veron, as in „cb. 34. Cro. Fac. 425. and 3 Cro. 5 14. and yet withs: 


out Willa, as in Szuthcott's Caſe, to be charged; and the Doctor and 
eee , 2:2 s, it is forthe Advantage of the Bailee, and that an 
Aton tot get lie unſetz they be loſt through negligent Keeping; fo that 
FD wot hd 190 ont Reaton nor Authority to tupport the Opinion of 
Southes!f's Cale 

7 Anenming gratis to ule for his Advantage, there the Borrower is ſtric- 


ly bound to Keep it, for it he be guilty of the leaſt Neglect he ſhall he 
anfwernble; es if I lend a Horte to go to the North of England, and he 
goes to the Jeſt, and the Horſe is ſtole, he thall in that Caſe be charge- 
able; for if he had gone as I direded, the Horſe, perhaps, would not 
have been ſtolen ; this Sort of Bailment is mentioned in Bracton 09. but in 
this Cafe, i this Horſe hed been in the Stable of the Bailee, and ſtolen 
thence without his Default, as perhaps the Thieves might fuſt have bound 
the Bailee, and then have taken the Horſe, he ſhall not be anſwerable; but 
if he left the Stable Doors open, he ſhall for that Neglect be anſwerable. 
Bracbon ſays, he ought to take the utmoſt Care, but in no Place ſays he 
ſhall be charged here no Default was in him. 


*Page245 3. As to the third Bailment, where Goods are hired out for a Reward, 


Bradon 62. ſays, the Hirer is to take all imaginable Care, and to reſtore it 


at the lime, and he is bound to ſuch a Care as a diligent Maſter of a 


Fanii!y uſeth to his Family, which Care, if he fo ufeth, he ſhall not be 
bound; now the moſt diligent Man is liable to be robbed, and therefore l 
collect, that if he be lo careful, as according to Bracton's Definition, and 
be rcbbed, he ſhall not be liable. ' 

4. If Goods be pawned, the Pawnee has a ſpecial Property, which is in 
Nature of a Security to compel the Pawner to pay; and if the Gouds be the 
worſe for uſing, the Pawnee muſt not uſe them; as Cloaths, Cc. but if 
they be not the worſe for uſing, he may uſe them at his Peril; as Jewels 
pawned to a Lady, and ſhe keeps them in a Box, and they are ftolen, the 
ſhall not be charged; but if the goes abroad with them to a Play, and there 
they are ſtolea, ſhe thall be anſwerable. 2dly, If the Pawnbroker be at 
Charge in keeping ol them, as if it were a Horſe, and he gives it Meat, he 
may ule it for his reaſonable Charge he has been at, Bracton 99. If a 
Creditor takes a Pawn, he is hound to reitore it upon Payment; but if he, 
notwithſtanding all his Diligence loſe it, he ſhajl howloever recover his 
Debt, 29 Af. pl. 28. for the Law does not lay upon him an Obligation to 
keep againſt all Accidents; but if the Money be tendred, and he after de- 
tains, and then it is loſt, he thall then be liable, for he is then a Wrong- 
doer, and his keeping it after is the Occaſion of its being ſtolen, and he is 
then anſwerable at all Events. 

5. Goods to be carried (or a Reward. 1, If you deliver them to a pub- 
lick or common Carrier, and they are ſtolen, he muſt be liable, for the Law 
charges him at all Events; but yet the Act of God, or the Enemies of the 
Queen, may excuſe ; and this is a political Inſtitution by the Laws of Eng- 
land, that People may be ſaſe in their Dealing; for otherwiſe Carriers, that 
are 455" x as truſted with Things of great Value, would be often tempted 
to confederate with Thieves. 2dly, But he who has a particular private 
Employment, though he has a Reward, yet he is not bound againſt all Events, 
as a Factor or a Bailiff, if they do to the beſt of their Power; and that 13 
Southeott's Caſe ; and he is bound no otherwiſe than as his Maſter himlelt 
ſhould do, for it were unjuſt to charge him with what he cannot prevent. 

6. To this Point, Here is a Man not intruſted to keep, but to carry, and 
not to have any Thing for his Pains, and he through his own Negligence 
miſcarries; though he be to have nothing, yet it appears there was a «4 

Slece, 
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elec, and for that Reaſon he is chargeable ; hut if the Goods had been miſ- 
uſed by a third Perſon in the Way as he carried them, and without any 
Neglect of his, I hold that he would not then be liable, becauſe he had 
nothing for a Reward ; in Bracton, lib. 3. 100. this is called Mandatum, 
and ariſeth upon the Emendato, in Engliſh, Acting by Commitiion ; and 
it he through his Negligence ſuffer his Goods to be damaged, he is liable. 
I'innius's Comment upon 7ſt. Inft, 684. Mandatum is there defined to be 
2 Contract whereby any Thing is committed gratis to be done for another; 
and with this agrees Bracton; and though this Word be not uſed in any 
other Book of the Law, and this be an old Authority, yet in this Point 
he is ſupported by Reaſon ;. and upon the Whole, I am of Opinion that the 
Defendant in this Caſe is li..ble, for it is a Deceit to the Plaintiff his being 
negligent ; for it 1s upon the Confidence of his Catefulneſs that the Plaintiff 
intrutted him; and in Godb. 64. and 2 U. 7. For the negligent keeping of 
*heep, Ec. an Action lay, for theie is a Conſideration, vis, the Trufting, 
though no Money be paid ; and here he becomes chargeable by the Mit- 
chief he has done. 29 H. 6. 49. 33 H. 6. 34. 11 H. 4. 33. By theſe 
Caſes, though a Man promites to build an Houſe for another, he ſhall 
not be bound, being nudum Paftum ; yet I doubt not but if he had once 
gone about the Building it, and he do it fo ill that it falls, an Action would 
*'Jic; and in Telv. 4. the Plaintiff declared, that in Conſideration that hes 
delivered to the Defendant twenty Quarters of Corn, the Defendant aſſumed 
upon Requeſt to deliver the Corn again to the Plaintiff ; and it was there 
held that the Action lay; but this Judgment was after reverſed in the 
Exchequer-Chamber ; and contrary to it is a Caſe in Telv. 128 but in the 
fame Book 50 is the Caſe fel. 4. of Biggs and Riches, confirmed and 
allowed good Law ; and there Gaudy and the Court held it a bad Reverſal, 
and contrary to that Reverſal ſolemnly adjudged in 2 Cro. 667. Now if a 
"i ruſt be once undertaken, that is a ſufficient Conſideration ; the Caſes in 
the Regiſter 110. are full in Point, for there the very Precedent is guod (the 
Defendant) tam negligenter, tc, carriavit quod Papa illa confratta fuit, 
without any Mention of a Reward, or that he was a common Carrier; 
though in latter Days for the greater Caution they inſert theſe Words, pro 
guadam mercede *, ſo that he that is intruſted by Commiſſion, if he enters s Theſe 
upon the Employment, and after any Loſs accrues to the Owner through Words 

his Neglect, he is liable though he receive no Reward; but if any Loſs ac- ſhould not 
crues to the Owner not through any Neglect of his, though he receive I 
Reward as a Factor, Fc. yet ſhall not he be liable: So that upon this whole rated by 


Matter, I am of Opinion judgment ought to be given for the Plaintiff. the Fact, as 
1 conceive 2 
Plaintiff. 
would be 
nouſuited, 
if he could 
— — not prove it. 
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BANKRUPT 


HE granting Commiſſions of Bankrupt ſeems to be derived from pigeſt. Ib. 
the Civil Law, which conſtituted a Guardian to a Prodigal 25. Tit. 10. 


in the fame Mannes to a Madman ; and ſuch Guardian the For the De- 
Pretor appointed on the Vorition or Application of Relation, as well as fnition and 
Derivation 
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wide 4 loft. of Lunacy ex neceſſitate, would allow of none for Prodigality, not be- 
729 ing reckoned injurious, becauſe ſuch Prodigal could not alien his Lands 
Gon of Bank. without the Leave of his Lord; alſo the Condition of a Freeman was not 
revtis an to be altered without the Crime of Felony. But as Trade and Commerce 
Action and increaſed, it was found neceſſary, for the Support of Credit, to introduce 
Execu't n ſuch a Law amongſt us, and thercfore our Acts of Parliament have confined 


1 it to Traders and Creditors only. 


Atk. Rep. 
67. pl. 22 Lord Chancellor Hardwicke ſaid, he did not approve of Caveats againſt Commiſſions 


of Bankruptcy, from their general inconvenience, as they give an Opportunity to Perſons, againſt 
whom Commiſſions are to be taken out, to make away with their Effects. Alk. Rep. 72. pl. 26, 
The Bankrupt Acts are not adopted in Ireland, Alk. Rep. 82. pl. 31. 


We ſhall conſider the Laws of Bankruptcy, as moulded by ſeveral 
Statutes and Acts of Parliamen', under the following Heads: 


(A) That kind of Trade, Qccupation oz Pꝛokel⸗ 
{{3n a Man mult be of, 2 of what I- ation, be⸗ 
foze he can be adjudged a Bankrupt, and what 
Acts he muſt do, permit oz ſutirr, which will 
make him one. 247. 
(B) Df the Commiſſton of Bankrupt ; and herein 
ok the Creditozs who may obtain it, and what 
pez are to do previous thereto, ur 
page 24 (C) Of the Tommilſſtoners, their Duty; and 
herein of the Power they map exerciſe over 
the Bankrupt o2 others in diſcovering of the 
Bankrupt's Eſtate. 253. 

D) Ot the Allignees; and herein of the Manner 
and Time of chuüng them. 256. | 
(E) Of the Czeditozs, who are cuch ; and herein of 

pꝛoving their Debts, and Time of coming in. 


258. 

F) Ot the Bankrupt's Eſtate and Effetts, to 
which the Commiſſioners oz Aſſignees are 
intitled, when it ſhall be ſaid to be veſted in 
them; and herein of fraudulent Diſpolitions 
by the Bankrupt, and of the Actions the Allig⸗ 
nees map vung foz the Recovery thereof, 259- 

(G) Df ſetting off, ſubmitting to Arbitration, and 
compounding Debts due to the Bankrupt, 263. 

(H) Of the Dilribution to be made of the Bank: 
rupt's Eſtste. 264. | 

J) How the Bankrupt is to demean himſelf; and 
herein of the Crinie in not appearing, not 
diſcovering his Ettate, and the Pyivilege he 
ts to enjoy during his Attendance, 266. 

K) Overplus of the Bankrupt's Eftate, and the 
Allowances to be made him; and herein of his 
diſcharge and Certificate, 269. 

(A) Chat 


ANL UT. 


(A) Chat kind of Trade, Occupation 6; Pꝛo⸗ 
feſſion a Man mult be of, oz of what Ma⸗ 
tion, befoze he can be adjudged a Bank⸗ 
rupt, and what Ats he muſt do, permit oz 
ſuffer, which will make him one. <P 


the 13 Elis. cap. 7. Any Perſon being a Subject or Denizen, a Clergy- 

++ uſing or exercifing the Trade of Merchandize by way of Bargain-man may be 

ing, Exchange, Rechange, Bartry, Cheviſance, or otherwiſe in Groſs ora Bankrupt. 

by Retail, or ſeeking his or her Trade of Living by buying and ſelliag. 15. pl. 19g: 

that departs the Realm, or begins to keep Houſe, or otherways to abſent 8 
„ himſelt, or take Sanctuary, or ſuffers himſelf willingly to he arrefted for 
* any Debt not due, or ſuffers himfelt to be outlawed, to defraud any of 

* his Creditors, being Subjects born, ſhall be deemed a Bankrupt.” * * The 
Chancellor 


45 of Opinion the Commiſſioners ſhould proceed in the Commiſſion, but ſo as not to prejudice any 
Remedy the Petitioner might have by an Action at Law. 


— 


The Fac. 1. cap. 15. ſed, 1. is the fame with the foregoing Statute, the 
following Addition only, vis. Or fraudulently procures his Goods to be 
attached or ſequeſtered, or makes any (a) fraudulent Grant of his Land, | 
« c to the Intent that his Creditors, being Subjects born, may be de- Page 243 
* frauded, ſhall be adjudged a Bankrupt.” Bur. 467. 

2 Bur, 829. 
(a) In Trover and Converſion a ſpecial! Verdict was found, that a Merchant had made a fraudulent 
Deed to the Defendant of the Goods contained in the Declaration, and that afterwards he went to the 
Exchange and appeared puvlickly in Trade, and then abiconded : and afterwards a Commiſſion being 
taken out, theſe Goods were aſſigned by the Commiſſioners; the executing of the Deed does not make 
him 2 Bankrupt, becauſe the Jury find that he was atterwards abroad, and that then he abſconded, 
and that the Committoners pitched upon that Ad of Bankruptey to declare him a Bankrupt; and that 
tnough they have found it a fraudulent Deed, yet they did not find it in frauden Cred:t:rum, and it 
might only be a frauduſem Deed in reſpect of tome ſubſequent valuable Sale; and therefore no Title 
was found for the Plaintiff. Hutton 42, 43. Cartwright and Underiill, See 2 Li. Raym. 852. 


But 9. If it would not now be adjudged an Act of Bankruptcy. See Werſely v. Demattos, 1 1 
Burr, 467. and Wilſan and Day. 2 Burr. 827. | 


21 Fac. 1. cap. 19. ſed. 2. ſets forth, That every Perſon that uſes See Atk. 
e the Trade of Merchandize, or that uſes the 'I'rade of a Scrivener, re- * 141. 
ceiving other Men's Money into his Truſt and Cuſtody, who by himſelt!“ 1 
* or others ſhall procure any Protection, except ſuch as ſhall be lawfully _— 
protected by Privilege of (5) Parliament, or by Petition, Bill, Sc. malige r, 
* endeavour to compel their Creditors to take leſs than their juſt Debts, gl. 21. 
or gain longer Time than was given upon the original Contract ; or be. ( The . 
ing arreſted for Debt, {hull after fuch Arreſt lie in Prifon two (c) Months n in priſos 
or more, upon that or any other Arreit or Detention in (4) Priſon for we lan 
* Debt, 1 Fac. c. 15 or being arteſted for 100 or more juſt Debts, Months 


* procure his Enlargement, by putting in common or hired Bail, ſhalt . 2 


«* adjudged a Bankrupt ; and in Caſe of Arreſt, lying in Priton, or get- Riakru 
. . He ... y ＋ 25 _ pt 

* ting forth by common or hired Bail from the Time of the Axreſt. from the fir 
| Arreſt; and 

although the Commiſſion was taken out before the two Months were expired, yet the Party appear- 

ing to be Bankrupt by Relation to a Time before the ſuing it out, u was held lufficient, by Lord Ch. 

Juſt, Ray m. at Guildhall, in Mich, Term 5 Ces. 2. 1732. MSS. Rep. Hope v. Gili. S. C. in Beaxves's 

Lex Mercatir. Redeviv 489. (a) See Bur. Rep. 439. 2 Bur. 814. 


By 


B AN K R UP T. 
By the 14 Car. 2. cap 24. it is provided, That whereas divers Noble- 
men and Gentlemen, and Perſons of Quality, no ways bred up to | rade, 
do often put in great Stocks of Money into the Eaſt-India * ard Guinea 
% Company, no Perſons Adventurers for putting in Money or Merchandize 
« into the ſaid Companies, or for adventuring or managing the Fiſhing, 
(5) But if a©* called the Royal Fiſhing Trade, ſhail be (5) reputed or taken to be a 
Trader put “ Merchant or 'I'rader within any Statutes for Bankrupts ; provided, that 
in Man << Perſons Trading in any other Way or Manner, ſhall be liable to a Com- 


d& * „ mitilion as fully, and not otherwiſe, as if that Act had not been made,” 


[ſs cus EE | 5 

ab cond, he is a Trader within this Ad, becauſe ſuch Goods being bought and old, were within the 
origina! Statutcs touching Hankrupts; ior they make o Did nction between the Manser of Trade, 
whether in Companics or out of them; and though this Statute yath excep ed the Nobility and Gentry 


for the Enc uragemeiit of theſe Comp nies, yet Traders are left at they were be Keb. 487, 
Hugh. Air, Tit. Bankruvt, Si: Fohn Wollaſten. Vide Geodinge, of Banirup!s 10. vihere it ig laid to 
have buen adju gen, t at ſuch Trading did bring a Man wi b. the Statutes botore th AQ, 1! a Share 
in the Sta lone s Company will make a Man liable to tc Statut of Panktupte, lvoe, bo. ein 82. 


* By 9 and 10 W. z. c 44. No Member ol the Ea, - Ludi Compary, i Re pect ot hie Stock theree 
in only, ſhall te a Banirupt, 


( Atk, By the 5 Geo. 2 cap. 30. ſect. 39. it is provided, That whereas Per- 
A £13. 4 ſons dealing as (c) Bankers, Brokers and Factors, are frequently intruſt— 
Pl. 119. „ ed with great Suins of Money, and with Goods and Effects of very great 
This Act is Value belonging to other Pertons, that ſuch Bankers, Brokers and Fac- 
continued to“ tors, ſhall be and are hereby declared to he ſubject and liable to that 
September 4e and all other the Statutes made concerning Bankrupts.” 


- pps By the ſaid 5 Geo. 2. cap. 30. ſeck. 40. it is enated, © That no (% 
. 36. and * Farmer, Gratier, or Drover of Catile, or any Perſon or Pei ſons who is 


from thence or are, or ſhall be Receiver General of the "Taxes granted by Act of 
to the End 4 Parliament, ſhall be intitled as ſuch to any of the Benefits given by this 
NS * AQ, or be deemed a Bankrupt within the fame, or within any of the 
of Parlia- *©* Statutes now in Force concerning Bankrupts?” 


ment, be- 
fore which it was held, that a Drover might be a Bankrvpt. Jones 304. (4) Sce Stra. 513. 8 Mod. 46, 


Note ; It is provided in the latter End of the Statute of 21 Jac. 1. cap, 
19. © That that Act, and all other Acts heretofore made againtt Bankrupts, 
. „ fſhall extend to Strangers born, as well Aliens as Denizens, as cftectual- 
Page 249 ly as to Natural-born SubjeRs, both to make them ſubject to the Laws 
Jas Bankrupts, as alſo to make them capable of the Benefit, or Contribu- 
„tion as Creditors, by theſe Laws.“ 

For though Upon thele Statutes which deſcribe a Bankrupt there have been ſeveral 
the Com- Retolutions, eſpecially in the Common Law Courts, the Iudgcs being the 
. OSL Exnofttors of all Acts of Parliament ; and therefore the uſua Ne- 
2 my whea Bunkruptcy is Cenied, 1s for my Lord Chancellor to order it to 

he my tra- Be tried In a Comnion-Law n an Iſſue, Bankrupt, or Not * ? 


verſe it. 


Palm. 325. 8 Co. 121. a. 4 Inft. 27. 


* Or by Action of Trover, at the Suit of the Bankrupt, againſt the Aſſignees, or the Meſſenger, 


- 4 * A Shoemaker is within 13 Eliz. cap. 7. for he lives by his Credit in buy- 
Cro ; is ing Leather, and felling it again in Shoes, and not on his manual Labour 
6%. pl. 6. only, as Labovrers and Huſbandmen do; for the Thing bought and fold 
Cro. Car. under different Forms is the Leather ; and though the Shoemaker's Labour 
31. pl. 1. is employed in the Alteration of the Form, yet Men do not contract for 


3 Mod: 330. the Labour, but for the Thing itſelf. 


A Wea- 
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A Weaver and Dyer are within the Statute, for they get their Living by Cro. Jac. 
buying and ſelling, and therefore may have an Action for calling them 584. pl. 6. 
nkrupt. 
7 — covenants with the King to victual the Fleet at a certain Rate, e EO 
and thereupon buys up a great Quantity of Proviſion, Oc. though with the Lieten's 
Surplus he viQtuals Merchants, yet being originally deſigned for the UſeCale, ad- 
of the Navy, it will not make him a Trader within the Act; and it is one lug, 
AR or Contract only, and not a continued Trading. 3 = 
1 Show, Rep. 270. Com. Rep. 356. S. C. 


An Inn-keeper, as ſuch, can be no Bankrupt ; for though he buys Provi- Cro. Car. 
fions to be ſpent in his Houſe, yet he does not properly fell them, but utter 549. 
them at ſuch Rates which he thinks reaſonable, and the Attendance of his om 437+ 
Servants, Furniture of his Houſe, c. are to be conſidered; and the Sta- Gp — * 
tutes only mention Merchants that uſed to buy and fell in Groſs, or by Re- 38. 8. C. 
tail, and ſuch as get their Living by Buying and Selling; ſo that their prin- 3 Lev. 309. 
cipal Subſiſtence is by buying and Selling; now the Contracts with ae S. P. ad- 
ers ate not fot any Commodities in Specie, but they are Contracts tor Hou — oa 
Room, '1 rouble, Attendance, Lodging and Neceſſaries, and therefore can- , and 
not come within the Delign of ſuch Words, ſince there is no Trade carried Trigg. 
on by Buying and Bartering Commodities ; and though in this Cate a Jury 3 Mod, 327. 
ſhould find that the Inn-keeper got his Living by Buying and Selling, rr 149. 
would not bring him within the Statute, for the Reaſons aforeſaid. 3 

| 8 Mod. 46, 

48. 2 Will. Rep. 308. 3 Will. Rep. 298. pl. 76. 12 Mod. 159, 397. Ld. Raym. 287. 2 Ld. 
Rkaym. $52. 8 Rod. 46. 2 Stra. 513. 809, Show. 264. Salk. iog. pl. 4. 110. Skin. 291. pl. 2. 
Comb. 181. And in (hele Books it is ſaid, that there is no material Difference between an Inn- 
keeper and a Maſter of a Boarding School, u ho buys and dreſſes Proviſions for young Scholars. See 


Ld Raym. 237. 


A Carpenter that ſells wrought Timber ſeems to be within the Statute 3 Mod. igg, 
for he ſells the Materials, though altered by his Workmanthip, fo that he 
gets his Living by Buying in and Selling out the I 1nber ; but othetwiſe it 


leems it is of a meer working (4) Carpenter. (a) But # 


Siip-Carpenter is, Ld, Raym. 741. 


The Buying Part of a Ship makes no Trading, becauſe it is no Buying 
ard Sellirg within the Statute; but the Buying Part in the Ship, and the Sid. 411. 
Party's employing it in carrying and re-carrying Goods for himſelf, is an, fe, 2 
Tvidence of Trace, becauſe the Exportation and Importation of Goods is [nfant, TS 
the ''uſineſs of a Merchant; but if a Man buys a Part of a Ship which hea Trader, 
lets to Freight, this is no Evidence of 'I rade, tor there is no Exportation orcan⁰⁸ be 
Importation ; but if a Man repairs a Ship, which is uſual on the Credit of Wade Bank. 
the Bottom, and afterwards takes a Share in it for his Debt, and employs the, Black. 
Ship in Exportation, it has been held by fome, that fince in this he is com- Com. 477. 
pulſory, having no other Way to obtain his Debt, that it ſhail not be taken Ack. Rep. 
as an Evidence of Trading, becauſe this is only accidental, and not the +> pl. 86. 
Way the Party hath put himſelf in to get his Livelihood. 3 88 
pl. 4. 12 Mod. 443. Sel. Caſ. in Chanc. 46. but a Feme Covert in Lenden, being 3 
according to the Cuſtom, may. La Vie v. Philippe, M. 6 G. 3. X. B. 2 Black. Com. 477. 80 
may the Daughter of a Freeman of London, if ſhe trades ſeparately irom her Huſband. Atk, Rep, 


206. pl. 110. 


* A Man's Buying and Selling brings him not within the Statutes, for *Page 250 
they intend ſuch as gain the greateſt Part of their Living thereby; and March 3%. 
thereiore where a Faraer (b) bouzht and fold Cattle, it was adjudged that Cro. Car. 


he was not a Bunkrupt, for a Farmer is (c) not within the Statutes, becauſe 540. : 
anv, Abr. 


657. (5) See Stat. 5 Geo. 2. c. 30. ſ. 40. (c) But if he deals in Buying and Selling Potatoes, 
Wool, Cc. as a Trader in thoſe Commodities, he may be Bankrupt. Str. 513. 8 Mod, 146. Bay- 
ing and Selling Stock will not make one @ Bankrupt, 2 Will. Rep, 308. 

| he 


. 


he only ſells the Profits originally raiſed from the Ground; and if he buys 
in Commodities, and ſells them again, this is only accidental. 
Palm. 323. If a Man contracts a Debt while he is a Trader, and after leaves off, 
Vent. 5, and lives upon his Eſtate in the Country, and after abſconds for this Debt, 
Lev. 17, he is a Bankrupt, becauſe he lived by his Trade when the Debt was con- 
_ 41. tracted ; but f a Merchant leaves off his Trade, and after contracts Debts 
ir Robert e , . . . , 
C:tten's And then ſells off the Surpluſage of his Goods, but hath neither Factor, 
Caſe. Correſpondent nor Packer, he is (4) no Bankrupt. 
3 Keb. 451. 
(2) Temen Q, For in Vent. 166. where the ſame Caſe comes on again, the Court holds that he is x 
Bankrupt ; otherwiſe the Miſchicf would be great; tor Men cannot take Notice when another with. 
draws his Trade, or when he commands hi Factors beyond Sea to deal no farther for him; but they 
leeing great Quantities of Goods and Merchandize in his Hands, are apt to truſt him; to that is bt 
they ſhould be relieved by the Statutes. 


Sid. 411. If a Trader gives over his Trade, and then contraQs Debts, and then 

> 5 oes into Trade again upon a new Stock, it ſeems upon the Petition of 
omb. 463: ſuch intermediate Creditors he cannot be made a Bankrupt, becauſe ſuch 

But if ſuch ; et a 1 23 

2 Perſon Creditors did not truſt him upon the Credit of his Trade. 


leavesGoods | | 

in the Hands of another to be diſpoſed of, and is to be Partner with him in Loſs and Gain, he may 
be a Bankrupt, for he (till carries on his Trade by Proxy. Palm. 32g. But the having of a Joint 
Stock does not make a Bankrupt, without {ome Proof of a Diſpoſal thereof; for otherwile there is 
no Commerce driven, 2 Keb. 487. 


Palm. 32s. If a Trader becomes Security for another, he is a Bankrupt within the 
Statute, becauſe he is truſted upon the Reputation of his Stock and Deal. 
ings, as well where he is Security, as where he contracts for his own Debrs, 

A Man buys in England only, and ſells in Ireland, he may be a Bankrupt, 

. for many Merchants buy beyond Sea, and fell in England only, and others 

Desveſcbertbh buy here, and ſell beyond Sea; for it is Trading that makes a Man capa- 

and Ander- ble of being a Bankrupt. 


ſen, 
2 Jones 141. S. C. 2 Vern. 162. S. C. cited, 


1 A Gentleman of the Tenle went from thence to Liſbon, where he turned 
pl. 5. Bird Factor, and traded to England, and bioke; it was inſiſted upon that the 
and Sedg- Statutes of Bankrupt did not extend to Perſons out of the Realm, the 
wick, on a Subject of them being Caſes of Arreſts, Outlawries, and departing the 
ary at _ Realm; and that the 21 Fac. 1. c. 19. which extends to Aliens, is to be un- 
mined upon derſtood ot Aliens here; but the Court held him a Bankrupt, by realon of 
the Autho- his Trading hither and back again, which gained him a Credit here. 


rity of this | a 
Cale, in the Matter of A/>ley a Bankrupt, by the late Lord Chancellor Hardwicke, MSS. Mich. 173) 
See Beawes*s Lex Mercater. Rediviv. 488. Atk. Rep. 82. pl. 31. Executor not liable to be Bank- 
rupt on Account of his Teſtator's Eſtate, Comb. 18s. Show. Rep. 294. Denying one's Self tos 
Creditor at Eleven o'Clock at Night, is no Ac of Bankruptcy, Atk. Rep. 201, pl. 104, Þ Stopping 
Payment by a Banker is no AQ of Bankruptcy. 2 Black. Com. 479. 7 Vin. Abr. 61. pl. 12. Moſe- 
ley's Rep. 3. Sel. Caf. in Chan. 422. 1 Mod. 138. See Will. Rep. 254. 10 Mod, 161, 245. 
L. C. B. Gilb. Caf. 323. Atk. Rep. 102. pl. 31. Drawing and redrawing Bills of Exchange tor 
large Sums, and continuing it, is a Trafficking in Exchange, and Trading which will make a Naa 
ilable to become Bankrupt, Atk. Rep. 178. pl. 72. 


+ This muſt mean one fingle Atty and a Denial not for Fear, &c. 


Palm, 325. If a Man keeps his Houſe for a long Time, this does not immediately 
make him a Bankrupt ; but if he conceals himſelf within his Houſe but tor 
a Day, or Hour, to delay or defraud his Creditors, he is a Bankrupt. 

Co. Fliz. If there be a Proceſs out againſt a Merchant, who thereupon keeps Houſe 

8 i 0 ſave himtelf from an Arreſt, and after goes out to Market, and other 

Lev. iz Places, but hearing of a new Pzocets keeps Houte again, and after * 

2 Sid. 177; | a 
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at large; per Cur', He is no Bankrupt, becauſe the Keeping in Houſe is an 
AR of Bankruptcy, for which a Commiſſion might have been taken out at 
that Time, yet by his going abroad it is afterwards purged ; for though 
the Statute makes the Keeping of Houſe an Act of Bankruptcy, yet it muſt Þ See the 
be underſtood of a Keeping in order to conceal himſelf f. n Caſe. 
If A. commits a plain Act of Bankruptcy, as keeping Houſe, c. though *Pagezs 1 
he after goes abroad, and is a great Dealer, yet that will not purge the firſt Salk. 110. 
Act of Bankruptcy, but he will ſtill remain a Bankrupt ; but if the Act was El- 6. Hp- 
not plain, but doubtful, then Going abroad and Dealing, Cc. will be an Evi- 3 4 . 
dence to explain the Intent of the firſt AQ; for it it was not done to defraud Ie, Ch. n 
Creditors, and keep out of the Way, it will not be an Act of Bankruptcy Juſt. on an 
within the Statute : Alſo if after a plain Act of Bankruptcy he pays off, or Iſſue direct- 
compounds with all his Creditors, he is become a new Man. — out of 
If a Man permit himſelf to be outlawed, to the Intent or Purpoſe to de- 33 
fraud his Creditors of a juſt Debt, it is one of the Cauſes of Bankruptcy; Brodfurd's | 
ſo that-on a Special Verdict, if a Jury find that he was outlawed, and do Caſe: 
not find that it was in fraudem Creditorum, that is not a ſufficient Finding Going out 
to make him a Bankrupt ; becauſe the Intent of the Statyte was, that it of Towa to 
muſt be ſuch an Outlawry as the Debtor permits by keoping out of the gn 
Way to defraud his Creditors. AQ of Bank- 
| ruptcy. 
2 Stra. dog. Removing Goods for fear of an Execution, no AQ of Bankruptcy, Ld. Raym. 728. 
Neglectiug to make Satis action for any juſt Debt of 100l. within two Months after Service of legal 
Proceſe, for ſuch Debt, upon ary Trader having Privilege of Parliament. Stat. 4 Geo, 3. C. 33- Þ 


+ A V'&tualler or common Alehouſe-Keeper, cannot, as ſach, be a Bankrupt. Perkins v. Procter 
and anther, ide 2 Wilſ. 282. By the Stat. 4 Geo. 3. c. 33. Members of Parliament are made 
ſubject to the Bankrupt Laws ; but not ſubject to Arreſt, except in Caies made Felony by thoſe Laws, 


(B) Of the Commiſſion of Bankrupt ; and herein 
of the Creditozs who may obtain it, and what 
they are to do p2evious thereto, 


1 Commiſſion of Bankrupt, which arms the Commiſſioners with 
all the Power they are to exerciſe over the Bankrupt and his Eſtate, 
is to be granted by the Lord Chancellor, Lord Keeper, or Commiſſioners 
of the Great Seal, on the Application of Creditors (a) only; and this is ac.) For if 


Matter not diſcretionary, but to be granted (5) de Jure. twenty 

{wear that 
ſuch 2 one is a Bankrupt, yet a Commiſſion cannot be awarded without a Petition from the Creditors 
for that Purpoſe. 2 Chan. Ca. 190. (6) As if the Words of the Act had been, ſhall or ought to 
grant, Vern, 152, 2 Chan. Ca. 191. 


By the 34 H 8. cap. 4. * The Lord Chancellor, Treaſurer, Sc. were to 
take Order with the Bankrupt's Lands and Goods for Payment of his 
“ Debts.” | 

And by the 13 Eliz. cap. 7. The Lord Chancellor or Keeper, ag rater 
* Complaint in Writing, ſhall have Power, by Commitſion under the may be fa- 
* Great Seal, to appoint honeſt and diſcreet Perſons, who, or the moſt perſeded. 


* of them, may take tuch Order with the Body, &c,” wide Vern, 
208, 209. 
By 
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| By the 5th Ces. 2. cap. 30, ſed, 44. it is enacted, That no Commiſſion 
Lide 2Chan.cc of Bankrupt ſhall abate by the Death of the King; and that if it ſhall be 


22. «* neceſſary to renew any ſuch Commiſſion by reaton of the Death of the 
ac. 1. c. 15. ** Commillioners named in ſuch Commiſſion, ſo that a ſufficient Number gf 


be Com- ** Commiſſioners ſhall not be living who can act therein, or for any other 
miſſioners «« Cauſe; in every ſuch Caſe ſuch Commitlion ſhall be renewed, and hy; 


— 5 7 eqn half of the (c) Fees uſually paid upon granting or obtaining of Conunif. 
Death of the ſions of Bankrupt, ſhall be paid for any ſuch renewed Commiſſion.“ 
Bankrupt. | | 

On a joint Commiſſion againſt two Bankrupts, they muſt be each found Bankrupt, and though one of 
them ſhould die, the Commiſſion may (till go on, but if one of the joint Traders be dead at the 
Time of taking out the Commiſſion, it abates, and is abſolutely void. Atk. Rep. 97. pl, 44 
le) By this Statute a Maſter in Chancery it to ſettle the Fees of the Clerk to the Commifſion. 


The 5 Geo. 2. cap. 30. ſech. 23. for preventing the taking out Com- 
miſſions of Bankrupt maliciouſly, enacts, That no Commillion of Bank. 
** rupt ſhall be awarded againit any Perfon whatſoever, upon the Petition 
of one or more Creditors, unleſs the ſingle Debt of the Creditor, or cf 
two or more Perſons, being Partners, petitioning for the fame, do amount 


* to the Sum of one hundred Pounds, or upwards ; or unleſs the Debt of 


Page 252% two Creditors ſo petitioning as aforeſaid, ſhall amount to 150 J. or up- 

* wards; or unleſs the Debt of three or more Creditors fo petitioning, as 

H aforeſaid, ſhall amount to 2001. or upwaids, and the Creditor or Cre- 
He who has (e ditors, petitioning for ſuch Commitlion, ſhall, before the ſame ſhall be 
ac a „ granted, make an Affidavit, or (being one of the People called Quakers) 
cannot bea make a ſolemn Affirmation in Wr:ting,. betore one of the Matters of 
petitioning ** the High Court of Chancery (which Oath or Affirmation they are hereby 
Creditor. ** impowered to adininiſter ; ard which ſhall be filed with the proper Of- 
3 *« ficer) of the Truth and Kcality of ſuch his, her and their reſpeCtive Debt 
upon — * and Debts; likewiſe give Bond to the Lord Chancellor, Lord Keeper, or 
Statute Law Commiſſioners of the Great Seal, for the Time being, in the Penalty of 
189. 200 J. to be conditioned for proving his, her, or their Debts, as well by 
A Debt con- the Commiſſioners named in ſuch Commiſſion, as upon a Trial at Law, 
car _ in cafe the que iſſuing forth of the ſame ſhall be conteſted and tried; and 
Bankrupt- alſo for proving the Party a Bankrupt at the Lime of taking out ſuch 
cy, no Commiſſion, and further to proceed on ſuch Commiſſion, as by the Act 
Ground for „js directed; and if ſuch Debt or Debts ſhall not be really due or owing; 
* « or if, after ſuch Commiſſion taken out,” it cannot be proved that the 
2 Stra. 744, Party was a Bankrupt at the 'Iime of the Iſſuing the ſaid Commiſhon ; 
Note of but on the contrary it ſhall appear that ſuch Commiſſion was taken out 
Hand of © fraudulently or maliciouſſy; that then the Lord Chancellor, Lord Keeper, 
Wi * or Commillioners of the Great Scal, for the Jime being, ſhall and may, 
ng 11 vpon the Petition of the Party or Parties grie ved, examine into the ſame, 
for a Com- and order Satisſaction to be made to him, her or them, for the Damages 
miſſion. by him, her or them ſuſtained ; and for the better Recovery thereof, 
2 _ 745 % may, in caſe there be Occafion, aſſign ſuch Bond or Bonds to the Party 
arg A or Parties lo petitioning, who may ſue for the ſame in bis, her or their 
Note given © Name and Names.” | 


betore an | 
AQ of Bankruptcy, though indorſed after, i» a Debt upon which the Indorſee may take out a Com- 
miſſion againſt the Drawer. Atk. Rep. 73. pl. 27. id. 126. pl. 50. Aſſignee of a Bond cannot 
petition tor a Commiſſion. 2 Stra. 899. Select Caf, in Chan. 6. Executor of Bankrupt, unless 
Commiſſion againſt his Teſtator be ſuperſeded, cannot take out one for a Debt due to the Tettator, 
Atk. Rep. 100. pl. 49. 


SG _ 


By /e#. 22. it is enacted, That Perions who have Bills, Bonds, 
* Promiſſory Notes, or other Perſonal Security for their Money, pay- 
able at a future Day, who by the 9th Geo. 1. cap, 31, are enabled to 
come in as Creditors, and allowed to diſcount ſuch Debts, Alone 

a 5 Per 


a a« — — 
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« c per Cent. tc. may (though diſabled by the Statute) petition for, or 
« {gin with others in petitioning for any Commiſſion of Bankrupt.“ 

And by the ſaid Statute 5 Geo. 2. cap. zo. ſect. 24. For preventing Fraud 
in Creditors, in extorting their whole Debts from the Bankrupt, or that one 
Creditor ſhauld be preferred before another, it is enacted, © That if any Bank- 
« rypt or Bankrupts ſha!l, after iſſuing of any Commiſlion againſt him, her, 
« or them, pay to the Perſon or Perfons who ſued out the ſame, or other- 
« wiſe give or deliver to ſuch Perſon or Perſons Goods, or any other Satiſ- 
«© faction or Security for his, her, or their Debt, whereby ſuch Perſon or 
« Perſons, ſuing out ſuch Commiſſion, ſhall privately have and receive more 
jg the Pound, in reſpect of his, her or their Debt, than the other Creditors ; 
„ fych Payment of Money, Delivery of Goods, or giving greater or other 
« Security or Satisfaction, ſhall be deemed and taken to be ſuch an Act of 
« Bankruptcy, whereby, on good Proof thereof, ſuch Commitlion ſhall and 
may be ſuperſeded ; and it ſhall be lawful for the Lord Chancellor, Lord 
Keeper, or Commiſſioners for the Cuſtody of the Great Seal, to award to 
« any Creditor or Creditors petitioning, another Commiſſion; and ſuch 
« Perſon or Perſons fo taking or receiving ſuch Goods or other Satisfaction, 
* 45aforeſaid, ſhall forfeit and loſe as well his, her, or their whole Debt, 
eas the Whole, he, the or they ſhall have taken or received, and ſhall pay 
back and deliver up the ſame, or the full Value thereof, to ſuch Perſon 
« gr Perſons as the faid Commiſſioners, acting under tuch new Commil- 
« fon, ſhall appoint, in Truſt for, and to be divided amongſt, the other 
« of the Bankrupr's C:cditors, in Proportion to their reſpective Dehts.“ 

* All” by „e. 25. it is enacted, ** That the Creditor or Creditors Page 253 
« who ſhail petition for and obtain any Commiſſion of Bankrupt, ſhall 
be, and is and are hereby obliged, at his, her or their own Coſts and Ex- 
* pences, to ſue forth and profecute the ſame, until an Aſſignee or Aſ- 
„ fignees ſhall be choſen of ſuch Bankrupt's Eſtate and Effects, and the 
„ Commiilioners to be named in any ſuch Commillion, ſhall at the fame 
« Meeting which ſhall be appointed for the Choice of the Aſſignees, 
© afcertain ſuch Coſts, and by Writing under their Hands ſhall direct 
und order the Aſſignee or Aſſignees of ſuch Bankrupt's Eſtate, who is 
„and are hereby required to pay and reimburſe ſuch pet tioning Creditor 
* or Creditors, ſuch his, her or their Coſts and Charge: as aforeſaid, out 
of the firſt Monies or Effects of the Bankrupt that all be got in and 
* received under the ſaid Commiſſion; and every Creditor of the ſaid 
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„ Bankrupt ſhall be at Liberty to prove his, her or their Debt or Debts 25 
* under the faid Commiſſion, without paying any Contribution or Sum 28 
„of Money whattoever for or on Account of ſuch Debt or Debts.” 4 
. 

4 


(C) Of the Tommiſſioners, their Duty ; and here⸗ 
in of the Power they may ererciſe over the 
Bankrupt and others in dilcovering his Ettate, 


" HE Commiſſioners, by the 5 Ges. 2. cap. 30. ſe. 43. before they Their Com- 

* proceed in the Execution of any Commiſſion of Bankrupt to miſſion and 

* them directed, ſhall each of them take the following Oath / A B. 4 Po er is by 

* ſwear that [ will faithfully, impartially and honeſily, according to the beſt — — 

f my Skill and K. nowledge, execute the ſeveral Powers and Truſts repoſed o parlia- 

in ne as a Commiſſioner in a Commiſſion of Bankrupt aguinſf — and _ meat which 
** vithout 


nber 


ought to be without Favour or Aﬀedtion, Prejudice or Malice. Which Oath any tua 
pur ſued, or ** or more of the ſaid Commiſſioners are impowered and required to ad- 
elſe they are © miniſter to each in the ſame Commiſſion named and authorized, of which 
ſubject to 4 they are to enter a Memorial ſigned by them reſpectively, among their 


Qi 
—_ — other Proceedings, 


grie ved; for 24 ; i 5 
he hath no other Remedy. 4 Inſt. 277. But if in their Proceedings they commit ſome Miſtake, which 


appears to be only an Error of their Judgment, they ſhall not be liable to an Action. Comb. 390. 
Ld. Raym. 99, 153. 2 Stra. 1005. Salk, 348. pl. 3. 5 Mod. 308. Carth. 153. 


(a) Though By the 13 Eliz cap. 7. ſed 5. The Commillioners may call before 
ſuch Perſons** them, by ſuch Procet-, Ways or Means as they think proper, any Perſon 
have been « ſyſpected to have any of the Bankrupt's Eftate, Ec. in his Cuſtody, or 
cy to be indebted to him, and upon Oath, or (a) otherwiſe, examine ſuch 
foners, yet a Perſons of the Certainty thereof; and by the ſaid Statute, if ſuch Perſon 
Bill for Diſ-* refuſe to ſwear, or, being ſworn, (5) diſcloſes not the whole Truth, he 
covery of the ie ſhall forfeit double the Value of the Goods, to be levied by the ſame 
— «0x Wig Statute, He that fraudulently demands or detains any of the Bank- 


filet againſt ** rupt's Goods, Cc. ſhall forfeit double the Value. 


them in 
Chancery. 2 Chan. Ca; 73. (5) Muſt diſcloſe and anſwer directly to the Queſtion put to him. Vn. 
824. : 
By the 1 Fac. 1. cap. 15. They may examine the Bankrupt upon In. 
« terrogatories touching his Lands, c. and by the ſaid Statute, if he re- 
„ fuſes, Cc. they may commit him, Cc. 
*Page 254 And by the 1 Jac. 1. cap. 15. ** If any Perſon, after Warning, refuſes 
This A or comes not before the Commiſſioners to be examined, fc. having no 
continues in Excule, to be allowed by the Commiſſioners at their Meeting, or having 
Force, not- Warning of any other Meeting, of the Commiſſioners, appears not before 
r * them, having no lawſul Impediment to be allowed as aforeſaid, they 
3 * may direct their Warrant, Cc. to apprehend and bring him before 
Statutes, them, Ec. or if being before them, he refuſes to be {worn or to anſwer 
2 Bur. 1224. Interrogatories, he ſhall be (a) commited to ſuch Priſon as the Com- 
(a) A. was miſſioneis think fir, until he ſhall ſubmit and be examined, Wc. 
ſummoned 
before Commiſſioners of Bankrvpt, and the Queſtions demanded of him were, firſt, to give an Ac 
count of all Matters which he knew concerning the Bankrupt's Eftate 5; ſecondly, when and in what 
Manner did he aid and abet the Bankrupt in carrying away his Effects, or in imbezling or concealing 
the ſame, to which he refuſed to anſwer; becauſe the firſt was too general, and the ſecond tended 
to accuſe himſelf, and bring him within the 13 Eliz. c. 7. which gives a Penalty of double the Va- 
lue of the Goods againſt him who conceals them; for which Refuſal the Commiſſioners committed 
him; and their Warrant of Commitment concluded that he ſhould be committed until he conform to the 
Authority of the Comm:ſſioners. On an Habeas Corpus brought by A. in B. R. the Court inclined that 
a Witneis was not to pay univerſal Qiedicnce to all Queſtions aſked him by the Commiſſioners ; nor 
was he to anſwer to any Thing which tended to accuſe himſelf ; but for the Concluſion of the War- 
rant of Commitment, they held clearly that he ſhould be diſcharged ; for the Ad directe that he 
ſhall remain without Bail until he ſubmit to the C:ommiſſieners te be exemined, which being a particu- 
lar Authority, and in Reſtraint of Liberty, ought to be conſtrued ſtrickly, and the very Words of 
the Statute purſued. $5 Mod. 308. Salk. 248. pl. 3, Comb. 390. Sct. & Rem. 236. pl. 278. 
Carth. 1<3. 1I.d. Raym. 99, 100. Cal. Temp. Holt 94 pl. 3. See Sef. Caf. 331. pl. 263. 
2 S'ra. 880, Barnard. X. B. 398. 2 Ld. Reym. 851. See the Queſtion propoſed by the Com- 
miſſionets to Ferret a Bankrupt, in 2 Bur. 1122, 
By the 21 Fac. 1. cap. 19g. The Wife of a Bankrupt ſhall be exa- 
* mined ; and for not coming or refuſing to be ſworn, Ec. ſhall incur the 
„ fame Penalty as other Witneſſes. 
| By the 1 Jac. 1. cap. 15. The Commiſſioners, in Caſe of Reſiſtance, 
Vide 2Show.,, Ty , 
., may break, or by Warrant under their Hands and Seals authorize others 
247. that it g * 
is only the © to break open any Doors, Ec. where the Bankrupt or his Goods, Ec. 
Bankrupt's “are, or are reputed to be. 
— ry By the 5 Geo. 2. cap. 30. /e#. 16. it is enaQed, ** That the Commil- 
rae gn „ fioners, or the major Part of them, may examine as well by Word of 
Lure. The Mouth, as on Intertogatories in Writing, all and every Perſon or Per- 
Powercf the „ tons 


DN 


« ſons againſt whom any Commiſſion of Bankrupt is or ſhall be awarded, Commiſii- 

« touching all Matters relating to the Trade, Dealings, Eſtate and Effects nat a th 

„of all and every ſuch Bankrupt and Bankrupts ; and alſo to examine, ing, * 

« the Manner aforefaid, all and every other Perſon duly ſummoned before, not limited, 

« gr preſent at any Mecting of the ſaid Commiſſioners, or the major Partand confined 

« of them, touching all Matters relating to the Perſon, Trade, Dealings, within the 

« Fate and Effects of all and every ſuch Bankrupt and Bankrupts ; and 2 

«any AQ or Acts of. Bankruptcy committed by him, her or them; and t b * 

«© alio to take down or reduce into Writing the Anſwers of verbal Examina- be examin- 

« tions of every ſuch Bankrupt or other Perſon had or taken before themed: They 

g aforefaid ; which Exainination fo taken down or reduced into Writing, a; _—_— 

« the Party examined ſhall, and is hereby required to ſign and ſubſcribe * 

« 2nd in Caſe any ſuch Bankrupt or Bankrupts, or other Perſon or Perſons ſwer aſter 

« ſhall refuſe to anſwer, or ihall not fully anſwer to the Satisfaction of the that Time. 

« Commiſſioners, or the major Part of them, all lawful Queſtions put Bur. 1123, 

© to him, her or them by the ſaid Commitlioners, or the major Part of! 154 

« them, as well by Word of Mouth, as by Interrogatories in Writing, or 

« ſhall refuſe to ſign and ſubſcribe his, her or their Examination fo taken 

« down or reduced into Writing as aforeſaid, (not having a reaſonable 

« Objection either to the Wording thereof, or otherwiſe, to be allowed by 

© the faid Commillioners) it ſhall and may be lawful to and for the ſaid 

« Commiſſioners, or the major Part of them, by Warrant under their 

« Hands and Seals, to commit him, her or them to fuch Priſon as the 

« {4i4 Commiſſioners, or the major Part of them, ſhall think fit, there to 

remain without Bail or Mainprize, until ſuch Time as ſuch Perſon or 

© * Perſons ſhall ſubmit him, her or themſelves to the faid Commiſſioners, Page 255 

and full Anſwer make, to the Satisfaction of the ſaid Commiſſioners, to 

all ſuch Queſtions as ſhall be put to him, her or them as atorefaid, and 

* ſign and fublcribe ſuch Examination as aforeſaid, according to the true 

Intent and Meaning of this Act. 

* Provided always, That in Caſe ay Perſon or Perſons ſhall be com- eg. 17. 

* micted by the faid Commiſſioners for reſuſing to anſwer, or not fully 

* anſwering any Queſtion or Queſtions put to him, her or them by the ſaid 

* Commitſioners, by Word of Mouth or on Interrogatories, that the faid 

«* Commitlioners ſhall in their Warrant of Commitment ſpecity ſach Quet- 

* tion or Queſtions. 

* Provided alſo, That in Cafe any Perſon or Perſons committed by the gg. 18. 

* Commiſſioners Warrant, by Virtue of this or any other Ach now in 

Force concerning Bankrupts, ſhall bring any Habeas Corpus in order to 

be diſcharged from any ſuch Commitment, and on the Return of any 

"* ſuch Habeas Corpus there ſhall appear any ſuch Infuffictency whatſoever 

in the Forin of the Warrant, whereby ſuch Perſon was committed, by 

Realon whereof the Party might be diſcharged of ſuch Commitment, 

that then it ſhall and may be lawful for the Court, or judge, before 

whom ſuch Party ſhall be brought by Habeas Corpus as atoteſaid, and 

ſuch Court or Judge ſhall, and is hereby required by Rule, Order or 

Warrant, to commit ſuch Perſon or Perſons to the fame Priſon, there to 

" remain as aforelaid, unleſs it thall be made appear to ſuch Court or 

Judge, by the Party committed, that he, ſhe or they have fully anſwered 

all lawful Queltions put to him, her or them by the ſaid Commiſſioners ; 

or in Caſe ſuch Perſon was committed for not ſigning his, her or their id 

„Examination, unleſs it ſhall appear to ſuch Court or Judge, that the 2 8 

© Party ſo committed had a good and ſufficient Reaſon for refuſing to ſign Gabler re- 

E the ſame ; and in Caſe any Gaoler or Keeper of any Priſon, to whom fuſing to 

a any ſuch Bankrupt or Bankrupts, Perſon or Pecfons ſhall be committed en 2 * 

' 45 aforeſaid, ſhall wilſully ſuffer ſuch Bankrupt or Barkiu=ts, Perſon or pfenet 0 

© Perſons to eſcape from fuch Priſon, or to go without the Walls or Doors Creditor, 
** of torleits fool. 
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« of the ſaid Priſon, until he, ſhe or they ſhall be duly diſcharged as afor-. 
* ſaid, ſuch Gaoler or Keeper ſhall for ſuch his Offence, being duly con- 
« victed by Inditment or Information, forfeit 5oof, for the Uſe of the 
* Creditors of ſuch Bankrupt or Bankrupts.“ 
By /e@. 20. it is enacted, That all and every Perſon and Perſogs, 
„% who thall, at any Time after the Time allowed to ſuch Bankrupt to 
„ ſuriender and conform himſelf as the Act direQs, voluntarily come 
„and make Diſcovery of any Part of ſuch Bankrupt's Eſtate, not before 
* come to the Knowledge of the Aſſignees, either to the fa1d Aſſignees or 
to the Commiſſioners, or the major Part of them, ſhalt be allowed 
* per Cent. and ſuch further and other Reward as the Allignees, and 
* the major Part of the Creditors, ſhall think fit to be paid out of the 
* neat Proceed of ſuch Bankiupt's Eſtate, and the Aſſignee or Allipneeg 
„ ſhall be allowed the fame in their Accounts.” 
Alſo by /ed. 21. ** For the better Diſcovery of the Hſtate of a Bankruyt, 
_ * jtis enacted, That all and every Perſon or Perſons who thall have ac- 
* cepted of any Iruſt or Truſts, and ſhall wilfully protect or conceal 
any Eſtate Real or Perional of any Perſon or Perfors becoming Bank- 
* rupt, from his, her or their Creditors, and ſhall not within forty-two 
„D Days next after ſuch Commiſſion ſhall iſſue forth, and Notice thereof 
© be given in the London Gazette, diſcover and diſcloſe ſuch Truſt ard 
* Eſtate, in Writing, to one or more of the Commiſſioners or Aﬀignees 
of ſuch Bankrupt or Bankrupt's Eſtate, and likewiſe ſubmit him or 
* herſelf to be examined by the Commiſſioners, in ard by the Com— 
« miſſion authorized, or the major Part of them, if thereunto re- 
page 256** * quired, and truly diſcover the ſame, ſhall forfeit the Sum of 100 U. and 
% double the Value of the Eftate, either Real or Perſonal, ſo concealed, 
© to and for the Uſe and Benefit of the faid Creditors, to be recovered 
« by Action of Debt, in any of his Majefly's Courts of Record at He. 
« min/ier, in the Name of the Aſſignee or Aſfigrees of the ſaid Com- 
* mitlioners, in which Cafe full Coſts ſhall be allowed to either Party,” 


— 
— 0 


(D) Df the Allignees; and herein of the Manner 
and Time of chulng them, 


”y pg the 5 Ges. 2. cap. 30. ſect. 26. it is enaQted, ** That where any 
NoCreditor, Commiſſion of Bankrupt ſhall iſſue out, the Commiſſioners therein 


or any on his named, or the major Part of them thereby authorized, ſhall forthwith, 
Behalf, to “ after they have declared the Pe:ſon or Perſons, againſt whom ſuch Com- 
er * Nee miſſion ſhall iſſue, a Bankrupt or Bankrupts, cauſe Notice thereof to be 
or 5 Ag. given in the London Gazette, and (hall appoint a Time and Place for the 
nee, unleſs ** Creditors to meet, which Meeting for the City of London, and all Places 
his Debt © within the Bills of Mortality, ſhall be at the Guildhall of the ſaid City, 
erben to ein order to chuſe an Aſſignee or Aſſignees of the ſaid Bankrupt's Eitate 
nenen, © and Effects, at which Meeting the Commiſfioners ſhall admit the Proof 
upon the of any Creditor's Debt that ſhall live remote from the Place of ſuch 
Day for Meeting of the Commiſſioners, by Affida vit, or (being of the People 
chuſing Aſ- © called Quakers) by ſolemn Affirmation; and alſo permit any Perſon duly 
+ arg authorized by Letter of Attorney from ſuch Creditor, (Oath or Affifma- 
mine criti- ©* tion being made of the due Execution thereof, either by an Affidavit 


cally into © ſworn, or Affirmation made, beſore a Maſter in Chancery, Ordinary or 
the Debt, | | 60 Lrrta- 
vut to | | | 


« {tate ; to which Book or Books of Account every Creditor, who 
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« Extraordinary, Or before the Commiſſioners viva woce, (which Oath or admit Cre- 
« Affirmation they are hereby reſpectively authorized to adminiſter) and in — = 

« cale of Creditors reſiding in foreign Parts, ſuch Affidavits or foleinn Af * 
« frmations to -be made before a Magiſtrate where the Party ſhall beto them, as 
« reſiding, and ſhall, together with tuch Creditor's Letter of Attorney,they are li- 
« he atteſted by a Notary Publick,) to vote in the Choice of an Af-able to an 
ſignee or Aſſignees of ſuch Bankrupt's Eſtate and Effects, in the Place 2288 
«and Stead of ſuch Creditor ; and the Commiſſioners, or the major A. Rep. 
„part of them authorized, ſhall aſſign over ſuch Bankrupt's Eftate and 68. pl. 24. 
Effects unto ſuch Perſon or Perſon's as the major Part in Value of Afﬀignees 

« ſuch Creditors, according to the ſeveral Debts then proved, ſhall chuſe __ —_ 
« 25 aforeſaid ; and the Allignee or Aſſignees fo choſen, ſhall be obliged 3 
% kecp one or more diſtin Book or Books of Account, wherein he ments of 

© 07 they ſhall duly enter all Sum and Sums of Money, or other Lffects their Agent, 


« which he or they ſhall have got in or received out of the faid Bankrupt's —_— 
poin 


x 8 . he Credi- 
« ſhall have proved his or her Debt, ſhall at all ſeaſonable Times have 3 wg 


« fite Reſort, and inſpect the fame as often as he or ihe ſhall think fit.” Ak. Rep. 
. 88, 

Pich Aſmeree ſepara'ely anſwerable only for what he receives. Alk. Rep. 89. pl. 36. The Words 
un and jeverally” ſhould be interted in the Aſſignment, for the Safety and Securi y of cach 
r pective Aﬀignee. Atk. Rep go. And there ught all to be a Covenant from the Aſſignees that 
they will pay the Monies they receive out of the Bankrupt's Eſtate, as oſten as they amount to 
the Sum of 1-0 |, according to the Directions of the major Part in Value of the Bankrupt's Cre- 
4: r+ who ſhall be p elert, at the Mecting for the Choice of Aſſignees. The Court will not ſet 
zude the Choice of Aﬀignees becaute ome of the Creditors live beyond Sea, and had no Opportumty 
of vot:ng. Atk. Rep. 91. pl 4». Or only remote from London. id. ga. 


By ſect. 30. it is further enacted, That it ſhall and may be lawful 
or the Commiltioners, or the major Part of them, as often as they 
* ſhall ſee Caute, for the better preſerving and ſecuring the Bankrupt's 
« Eitate, immediately to appoint one or more Allignee or * Aſ- Page 257 
e fiznces of the Eſtate and Effects, or any Part thereof, which Aﬀignee 
or Aſſignees, or any of them, ſhall or may be removed or diſplaced at 
the Viceting of the Creditors, fo to be appointed as atorefaid, for Choice 
of Afﬀfignecs, if they, or the major Part in Value of them (whole Debts 
reip-&t vely amount to 10 J. or upwards) then preſent, and of ſuch Per- 
* fons duly authorized, ſhall think fit; and ſuch Aſſignee or Aſſignees as 
be ſo removed and difplaced, ſhall deliver up and aſſign all the Eſtate and 
* EttcCts of ſuch Bankrupt which thall have come to his or their Hands or 
* Poſſellion, or which ſhall have been aſſigned by the laid Con miſſioners, 
bas aforeſaid, unto ſuch other Aſſignee or Aſſignees who ſhall be ſo choſen 
* by the Creditors, as aſorefaid ; and all the Eftate and Effects of the 
* Bankrupt which ſhail be delivered up or aſſigned, ſhall be to all In- 
"tents and Purpoſes as effeQually and legally veſted in ſuch new Aſſignee 
or Allignees, as if the firſt Atſiznment had been made to him or them 
© by the faid Commillioners ; and if fuch firſt Aſſignee or Aſſignees ſhall 
© refute or neglect, by the Space of ten Days next atter Notice given of the 
fach Choice of ſuch new Aſſignee or Aſſignees, and of his and their Con- 
* ſent to accept of ſuch Aſſignment, ſignified to the firſt Aſſignee or Aſ- 
* hignees, by Writing under his or their Hand or Hands, to make ſuch 
" Aflignment and Delivery, as aforeſaid, every ſuch firſt Aſſignee or Aſ- 
ſignees ſhall reſpectively forfeit the Sum of 200 J. to be divided and dif- 
" tributed amongſt the Creditors, towards Satisfaction of their Debts, in 
"ſuch Manner as the Eſtate of the Bankrupt is or ought to be divided and 
" diſtributed, and to be recovered by Action of Debt, Bill, Plaigt or In- 
formation, in any of his Majeſty's Courts of Record at Weſtminſter, by 
* ſuch Perſon or Perſons, as ſuch the major Part of the Commiſſioners au- 
" thoriſed as aforcſaid, hall appoint to ſue for the ſame, with full Coſls of 

Vol. I. yo 5 * Suit, 
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«© Suit, wherein no Privilege, Protection, or Wager in Law, or more than 

one [mparlance ſhall be allowed, ; 

And whereas it may be found neceſſary, that as well Aſſignment 

Sect. 31. * of Bankrupts Eftates alteady made by Commiſſioners, as Aſſignments 
Aﬀlignees « hereafter to be made purſuant to the Choice of Creditors, ſhould be ya. 
eee cated, and a new Aſſignmient or Afignments be made of the Debt 
unleſs it is and Effects received and not diſpoſed ot, by the then Aſſignees, to other 
ſhewn that Perſons to be choſen by the Creditors, as aforeſaid, it is enacted, tha: 


they are not © jt ſhall and may he lawful to and for the Lord Chancellor, Lord 


1 Keeper, or Commiſſionets of the Great Seal, upon Petition of any 
IJotegrity, ** Creditors, to make fuch Order therein as he or they thall think juſt 


Alk. Rep. and 1catonable ; and WCaſe a new Aſſignment ſhall be ordered to be 
92. „made, as aforeſaid, that then ſuch Dehts, Effects and Eſtate of ſuch 
1 Bankcupt ſha! be thereby effectually and legally veſted in ſuch new Af. 
comerBonk..** ignee or Ailignees ; and it thajl and may be lawful for him and them 
rupt and is to ſue for the ſame, in his or their Name or Names, and to diſcharge any 
removed, his ** Act ion or Suit, or to give any Acquittance for ſuch Debts, as effectual. 
-— ca ly. to all latents and Purpotes, as the Athignee or Aſſignees in the former 
ack Aiugment might have done in Caſe no new Alignment had been made; 
join with ** and that the ſaid Comniflioners ſhall cauſe publick Notice to be given 
the Com- in the two London Gazettes that ſhall immediately follow the Removal 
miſſioners in of ſuch Afignee or Aﬀignees, and the Appointment of fuch other Af. 
—— ſignee or Aſſignees as aforeſaid, that ſuch Aſſignee or Aſlignees is or arg 
to the new © Temoved, and ſuch other Ailignee or Aſſignees appointed in his or their 
Aſſignees, ** Stead ; and that ſuch Perlons as are indebted to the ſaid Bankrupt's 
Atk. Rep. Eſtate, do not pay ſuch Debt or Debts to ſuch Aſſiguee or Aſſignees as 


7. Pl. 43. 46 ſhall be removed as atorciaid.” 


— — — — — ns — ——p— 


' 


*Pagez58* (E) Df the Creditozs, who are ſuch, and herein 
or p2oving their Debts, 


Y the 4 Fac. cap. 15. The Commiſſioners may examine upon 

* Oath, or by other Ways, any Perſon for the Diſcovery of the 
** [ruth of Debts owing to ſuch Creditors as f-ek Relief; and Creditors by 
Judgment, Statute, Recogniſance, Specialty, or other Security, or hay- 
ing no Security, and having made Attachments in London, or Other 
„Place, by Cuſtom, of the Gouds of tl.e Bankrupt, whereof there is n9 
Execution or Extent ſerved upon any Lands, Sc. before he become 4 
* Bankrupt, ſhall be relieved for no more than a (a) ratable Part of their 


„ juſt Debts, without retipe& to any Penalty in any Judgment, Sta— 
() Credi- « —_ Sc. f 4 / Judgment 


tors upon - 
I ſt 


what Secu- 

rity ſoever 

they be, come in all equal, unleſs ſuch as have obtained actual Execution before the Bankruptcy, o- 
had taken Pledges tor their juſt Debts ; and the Reaſon is, becauſe irom the Ac of Bankruptcy 21 
the Bankrupt's Eitatc is veſted in the Commiſſioners, who are eftabliſhed as Courts of Juſtice touch 
ing the Bankrupt's Eſtate, and before whom the Creditors muſt authenticate their Debts, in order to 
receive their Dividends ; and therefore they muſt equally admit all Perſons to make Proof of their Debts; 
but ſuch as have Pawns or Mortgages have a Property in the Thing ſo pledged, precedent to the 
Tranſlation of the Property to the Commiſſioners ; in which Caſe they have only an Equity of Re- 
demption, and are in no better Condition than the Bankrupt himſelf. That the Bankrupt, betore 
the Aſſignment of the Cormiſiioners, has ſuch a Property as will maintain an Action for the Reco- 


very of the Goods, I, Salk. 108, pl. 1. Landlord may diſtrain for Rent on Bankrupt's po 
: enncer 


% ! 
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If A. ſells Lands to B. who afterwards becomes a Bankrupt, | fVern. 267. 
the Purchaſe Money is not paid, A. ſhall not be obliged to conf yas 
Creditor under the Statute of Bankrupt, but the Land ſhall ſtan charged d — 


with the Money unpaid, though there be no Agreement for that Purpoſe. 
If A. being beyond Sea, conſigns Goods to B. then in good Circum- 
ſtances in London, and before the Goods arrive B. becomes a Bankrupt, 
whereupon A. conſigns them to another, and the Aſſignees of the Commiſ-2 Vern. 203. 
fion pray Relief and a Diſcovery, and a rial at Law is directed, Whether #:ſeman 
ſuch Conſignment veſted a Property in B. and a Verdict is found for the - 
. n put, a Bill 
Aſſignees ; yet Equity will not permit the Aſſignees to have the Value ofs brought 
the Goods by virtue of the Aſſignment or Verdict, and put the Con- againſt a 
ſgnor to come in as a Creditor, it being allowable by any Means to pre-Man who 
rent the Goods from coming into the Hands of the Bankrupt, or the Af- — 8 
ſgnees; and the Court held Plaintiffs were not 1ntitled to a Diſcovery, porian real. 
much leſs Relief. ly « Bank- 
rupt ; who 
in his Anſwer ſets forth, that he bought them for a full and valuable Conſideration, not knowing that 
he wa» 2 Bankrupt ; but did not ſet forth the Conſideration, nor the Time, and refuſed to do it; the 
Court ordered that he ſhould ſet ont what the Conſideration was, other wile he would make himſelf 
the judge; but they would not compel him to ſhew the Time when he bought the Goods, for fear 
i: hk vld over-reach, and be within the Time after an Ac of Bankruptcy committed. And North 
ſeemed to hold, That upon a Contra where there is guid pro guz, an Act of Bankruptcy thall not 
over-reach Skin, 149. If one lends Money to a Bankrupt after a Commiſſion ſued out againſt him, 
but beg re actual Notice ot it, he cannot come in under the Statute as a Creditor. 2 Vers. 187. 


By the 7 Geo. 1, cap, 31. it is enacted, That every Perſon who hath 2 Stra. 869, 
* or thall give Credit on Securities, to any Perſon or Perſons who ſhall 737": 
« 1. y L . "I Atk. Rep. 

become Bankrupts, upon a good and valuable Conſideration bona ide, 113. pl. 64. 
* for any dum or Sums of Money, or other Matter or Thing whatſoever, 
* which is or ſha!l not be due or payable, at or before the Lime of ſuch 
* Perlons becoming Bankrupt, ſhall be (5) admitted to prove, his, her and 
* *thetr leveral a d relpeCtive Bills, Bonds, Notes, or other Securities, Pro- *Page259 
* mite or Agreements tor the fame, in like Manner as if they were made 
* payable prelently, and not at a future Day, and ſhall be intitled unto, and 
* ſhall have and receive a proportionable Part, Share and Dividend of ſuch 
* Dankrupt's Eſtate, in Proportion to the other Creditors of ſuch Bank- 
* rupt, deduCting only thereout a Rebate of Intereſt, and diſcounting ſuch 
* Yecurnies payable at future Times, after the Rate of 5 / per Cent. per 
* Annum, for what he ſhall ſo receive, to be computed from the actual 
* Payment thereof, to the Time ſuch Debt, Duty, or Sum of Money 
* thould or would have become due and payable in and by ſuch Securities.” /) But 

; whether 

Creditors, who have Debts due to them payable at a future Day on Contingency, can, before the 
Contingeacy has happened, come in under the Statute, 2. vide Abr. Equ. 54, 65. Perions hav- 
ing Bunds or Notes payable at a future Day, may petition for a C:Mmmiſſioa betore they become due. 
5 Ces. 2. c. 30. ſ. 22, Demands on Policies of laſurance, &c. maybe claimed before the Contingency. 
lg Gez,2 c. 32. 1,2. A Creditor by Bond, and an open Account likewiſe, ſhall be admitted to 
prove the Bond. Atk. Rep. 70. A Creditor in Cale of open Accounts ought not to be excluded. 
till Account taken, becauſe then the Choice of Aſſignees might atiſe from a minor Part in Value of 
the Creditors, but ill if Commiſſioners have juſt Ground to doubt the Debt, they do right in ad- 
mitting it only as a Claim. Atk. Rep. 70 pl. 25. An Inhabitant of a Pariſh admitted a Creditor, 
and. allowed to prove for himſelf and the reſt of the Pariſhioners, Collector of the Land-Tax or the 
Pariſh becoming Bankrupt. Atk. Rep. 111, pl. 62. Creditor excluded from Length of Time. 
Atk. Rep. 111. pl. 63. | 


— ee — 


either before or after Aſſignment, but where fold by Afignce, he can only come in pro rata with the 
ther Creditors. Ack. Rep. 102. pl. 52. id. 103. pl. $3. may diſtrain for the whole Rent even after 
Aſſignment and Sale by 4ſignees, if Goods not removed. Atk. Rep. 103. pl. 54. id. 104. pl. 55. f 


— — 


but chen the Landlord ſhould not have proved bis Debt under the Commiſſion. Y:de 1 Atk. 2 
12 | y 


and Vandes © 
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(a) Extends By the 1 Tac, 1. cap. 15, © Any (a) Creditor within fonr Months after 
to Sureties © the Commiſſion ſued forth, and until Diſtribution made, may partake 
of the Benk-« and join with thoſe who ſued out the Commiſſion ; the Creditors fo com- 
* — ing in to (4) contribure to the Charges of the Commiſſion; and if they 
ter-Ponds to come not within c) four Months, then the Commiſſioners to diſtribute,” 


ſave them 

. harmleſs. Cio. Jac, 127. Noy 142. Por the Caſes and Reſolutions on this Statute, vide Hut. 3. 
Chan. Ca. 3079. Hob. 287. 2 Chin. Ca. 143, 190. (% But by the 5 Geo. 2. c. 30. ſect. 25, the 
Creditor or Creditors who ſued out the Commiſſion ſhall be reimburſed their Expence, out of the 
firſt Monies or Effects that {hall be got in and received under the Commiſſion ; and every Creditor 
Mall be at Liberty to prove his Debt without paying any Contribution, (c) Vide of the Diſtribution to 
be made of the Bankrupt's Eſtate, Letter (H. 264.) 


By the 5 Geo. 2. cap. 30. ſe?. 26. it is enatted, * That if any Perſon 

* ſhall before the acting Commiſſioners in any Commiſſion of Bankrupt, ot 

by Affida vit or Affirmation exhibited to them, ſwear or depoſe, or, being 

Power ofAt-** of the People called Ynuakers, affitm, that any Sum of Money is due to 
torney from him or her from any Bankrupt or Bankrupts, which Sum of Money is 


138 not really due or owing, or ſhall (wear or affirm that more is due than iz 
be atteſted ©* Tally due or owing, knowing the tame to be not due or owing, and that 


by a Notary, ** ſuch Oath or Affirmation is falſe and untrue ; and being thereof convicted 
agGeo. 2. c. by Indictment or Information, ſuch Perſon ſhall ſuffer the Pains and pe- 
$7.1. 10. « nalties inflicted by the ſeveral Statutes now in Force againſt wilful Per- 


np „jury, and ſhall u oreoyer be liable to pay double che Sum ſo ſworn or 


may come *©* affirmed to be due or owing, as aforeſaid ; to be recovered and levi- 


under a joint ed as other Penalties and Forteiiures are upon Penal Statutes after Con- 
Commiſſion * vction io be levied and recovered ; and ſuch double Sum ſhall be equally 


my = 7 gs divided among all the Creditors ſeeking Relief under the faid Comm 


Atk.Rep __ fion.” 

pl. 22. The | 

Commiſſioners have no Power of admitting ſeparate Creditors to prove Debts under a joint Com- 
miſſion, without the Sznction of the Court. Atk. Rep. 68. pl. 23, Where Bankrupt's Eſtate is 
ſufficient to pay all with a large Surplus, Creditors whoje Debts carried Intereſt, ſhall be allowed it 
from the Time it was ſtopped by the Commiſſioners, but not to exceed Penalties of Bonds, Atk, 
Rep. 75. pl. 29 Note—Creditors cannot prove Intereſt, unleis expreſſed in the Body of them, Atk, 
Rep. 131. Legal Diſcount on them may be proved, Atk. 150. pl. go. Procf of Debts betore 
Commiſſioners concluſive. Atk. Rep. 77. | | 


F) Of the Bankrupt's Eltate and Efſetts, to 
which the Commilconers oz Allignees are in⸗ 
titled, when it ſhall de ſaid to be veſted in them; 
and herein of fraudvient Diipoſirions by the 
Bankrupt, and the Actions the Allignees may 
bring ko the Becoverp thereof, 


See Atk. Y the 13 liz. cap. 5. © The Commiſſioners, or the major Part of 
Rep. 93. them, by Virtue of the AQ and their Commiſſion, may at their Di- 
7 * Fog cretion take Order and Direction with the Body of the Bankrupt, and 
(4) Por 1915 « his Lands and Tenements, as well (4) Copy as Freehold, which he had 


wide Cro. 
Car. 569. N 
Jones 439, 451. March 39. 3 Lev. 327. Aſſignee muſt ſurrender Copyhold to a Purchaſer, not- 
withſtandinz the Lord may exact two Fines. Atk. Rep. gs. pl. 42. Such Aſſignee is a Vencee 
within 13 Eliz. c. 7. and not the Purchaſer from the Aſſiguee of ſuch Eſtate, An Extent does not 
affect a Cepyhold. Atk. Rep. 96. 


«« heſore 
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« before he became a Bankrupt, or hath purchaſed for Money, or ather 


« Recompence, jointly with“ his Wife or Children, to the only Uſe of ®Page 260 - 


« ſuch Offender, or tor ſuch Uſe, 'Iitle, Sc. as he may lawfully depart 

„with; or with any Perſon of Truit, to any ſecret Uſe of ſuch Oi- 

« fender ; and his Money, Goods, Chattels, Ec. and Debts wherever 

„found, and cauſe the fame to be ſearched, viewed, rented and ap- , 

« prized, and by Deed indented inrolled in one of his Majeſty's Courts 8 

« of Record, fell the (a) Lands, Tenements and Hereditaments, and ö ˙ pray 
« Deeds touching the ſame, and all Fees, Annuities, Offices, Goods and without 

« Chattels, or otherwiſe order the fame for the SatisfaQtion of the Cre- Deed inrol- 
„ ditors: And by the ſame Statute, Par, 8. Lands, Cc. purchaſed, de- led. 

« ſcending, reverting, or any Way coming to him after he is declared 8 
„Bankrupt, ſhall be fold.” 4 hey 


rates not by 
Relation, ſo as to paſs an Eſtate ab initis. Vent. 360, 361. Jones 196, Carth. 178, 179. 


« Provided the Act ſhall not extend to Lands, Tenements or Heredita- £ 
ments, Free or Copy, bona fide conveyed by the Bankrupt before he be- 

came ſo, and not to the Uſe of himſelf or his Heirs, or ſuch who are 

« privy or conſenting to his fraudulent Purpoſe.” 

By the 1 Jac 3. cap. 15. If any Perſon who ſhall be a Bankrupt ſhall See Atk. 
© convey, Or cauſe to be conveyed, any Lands or Goods to his Children, Rep. 93. 
Hor others, or transfer his Debts into other Men's Names, except upon pl. 41. 

« Marriage of a Child (both Parties being of the Age of Content) or 
« ſome valuable Conſideration, the Commiiſioners may fell them.” 

By Par. 13. They may grant and aflign, or otherwiſe order and diſ- 
« poſe the Debts due to the Bankrupt, by which Aſſignment or Diſpoſal, 
the Property, Right and Intereſt of the Debt ſhall be fo veſted in the 
« Aſſignees, as if to them originally made or due; and it ſhall not be 
* recovered or releaſed by, or attached for the Debt of the Bankrupt, bur 
the Aſſignees ſhall have like Remedy for it in their own Name, as the 
* Bankrupt had; provided that no Debtor be prejudiced by Payment of 
his Debt to the Bankrupt before he became fo.” 

By the 21 Fac. 1. cap. 19. ** If the Lands, &c. after the Bankruptcy are 
extended by the King's Accountant, the Commiſſioners, upon Oath, 
„may examine, Whether upon a Contract, &c, originally made between 
the Accountant and Bankrupt? And it not, they may order and difpole 
of the Lands.” 

And by Par. 11. Whereas Bankrupts, commonly before they become gee Atk. 
* ſo, convey their Goods upon good Conlideration, and yet continue the Rep 159. 
e Poſſeſſion of them, and are reputcd the Owners thereof, it is enacted, Bur. 467. 
„That if at the Time of the Bankruptcy they have in their Poſlefſion. © "Ts 
* Order-or Diſpoſition, as Owners, the Goods of others, with their Con- 

* ſent, the Commiſſioners may ſell them, Sc.” 

By Par. 12 They may fell any Lands whereof the Bankrupt is ſeiſed 
in Tail, in Poſſeſſion, Reverſion or Remainder, whereof there is no Re- 
H verſion or Remainder in the King, of the Gift or Proviſion of the King, 
* whica ſhall bind the Iſſue in Jail, and all others whom the Bankrupt by 
common Recovery might cut off.“ 

By Par. 13. If the Bankrupt hath granted any Land, Cc. upon Con- Cos. 
* dition to be void upon Payment of Money, or other Performance, the,;go,..,5 
* Commiſſioners, before the Lime of Pertormance, under their Hands may tel! an 
* and Seals may appoint one to tender the Money, or make other Per- Equity of 
* formance, and may after ſell the Lands, &c.” W 


In the Conſtruction of theſe Statutes the following Opinions have been .cn. 


holden. 2 Ver. 97. 


* * 
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Chan.Ca.qr. Tf a Leſſor covenants with his Leſſee to renew his Leaſe, and the Leſſee 
32 becomes a Bankrupt, the Commiſſioners cannot aſſign this Covenant, 
CTC. Cited. , 
page 261 An Action for Words is not aſſignable, but when by the judgment the 
Damages and Coſts are reduced to a certain Sum, that may be aſſigned. 


ones 218. 
— "mg 166. If the Judgment is executed, and the Money in the Sheriff's Hands, 9. If the Com- 
miſſioners may aſſign before the Return of the Writ? 2 Keb. 372. Por bei g in Cuflodia Legit, ad- 
Judged that it could not be aſſigned. Cro. Car. 166. Aﬀignee may maintain Trover agiinit Sheriff 
who took Bankrupt's Goods in Execution after the Act of Bankruptcy, and before the Aſſignment, and 
ſells them aſter the Aſſignment, the Property of them being after Aſſignment, in the Aſſignee, from 


the Time of the Act of Bankruptcy, by Relation. Bur. 31, Cc. 


3Lev. 13,14. If a Man commits an Act of Bankruptcy, and after continues in Poſ— 
Keb. 11, 12, ſeſſion of his Lands four Years, and then ſells, and after commits an— 


an 69, other Act of Bankrupicy, and two Years after a Commiſſion is taken out, 
114, 17s Se. this Sale ſhall ſtand, for the Act of Bankruptcy by which the Sale is 
Vide Salk. to be avoided, mult be done within five Years betore the Commitlion ſued 
OS» out. | 
3Lev. 89. If 4 having committed an AQ of Bankruptcy, keeps on his Trade, and 
Skin. 22. ſour Years after binds his Son Apprentice with a Goldſmith, and pays with 
Pl. 22, him 120/. being the uſual Sum in ſuch Cafes, and two Years after a Com- 
| miſſion is taken out againſt A. this Money is not aſſignable by the Commiſ- 
ſioners, being paid ſo long before the Commiſſion, and without any Fraud, 
Cro. Car, If A. purchaſes a Copyhold to himſelf and Wife for Lite, Remainder 
50. to his Son and his Heirs, and two Years after he becomes a Trader, 
Eijp and and four Years after a Debtor and Bankrupt ; there being no Fraud in 
Pratt. this Caſe, nor any Intent to deceive Creditors, the Intereſt of the Wile 
2 438, and Heirs of the Bankrupt cannot be defeated by this Act of Bank- 
March 359, FUPtCy. 
It the Father 


conveys to his Children to ſecure them Money given by their Grandfather, if it can be proved the 
Father had EficQs of the Grandliather's in his Hands at the Time of the Execution © the Deed, it 
ſhall not be avoided. Mod. 76. But if there be no Conſideration, Settlement on his Wife and Chil- 
dren ſhall be conflrued a Settlement on himſelf; and fuch an Intereſt veſts in the Aſſignees. Stile 
289. An Obligation taken in the Name of another to the Uſe of a Bankrupt, is ſuch an Intereſt in 
the Bankrupt, that the Commiſſioners may aſſign it, and after ſuch Aſſignment the Obligee cannot 
releaſe it, Palm. 505. 


181 If A. deviſes Soo!. to be inveſted in Land for the Benefit of the Wite 
3 of FJ. S. for her Life, and afterwards for her Children, and the Intereſt of 
and De-. the Money in the mean Time to go to ſuch Perfons as ought to receive the 
br:ugb. If Profits; and 7 S. becomes a Bankrupt, the Intereſt of this 80o/. ſhall not 
2 Father a- be liable to the Bankruptcy, this not being any Truſt created by the Bank- 


wn Ree 4 rupt, but a Maintenance intended the Wife, and given to her by her Rela- 
ion. 


during his 

L fe, and the 
Son becomes a Bankrupt, Equity will not enforce this Agreement in Favour of the Creditors under 
the Commiſſion of Bankruptcy. 2 Vern. 194. But if a Father deviſes a Legacy of Sol. payable to 
his Son at twenty-one, and the Son obtains a Decree for it, and a certain Sum is repo ted due for Prin- 
cipal and Intere!t, the Commiſſioners may afſign this Legacy and Benefit of the Decree, 2 Vein, 432. 


Abr. Eg. 54. 


any A Man deviſes his Lands which were in Mortgage to be fold, and the 


Surplus of the Money to be paid his Daughter; the Uaughter married a 
Man who ſoon after became a Bankrupt, and the Commiſſioners aligned 
this Intereſt of the Wite's ; the Huſband died, and the Afſiznecs brought 
their Bill againſt the Wife and "Truſtees, to have the Land fo'd and the 
Surplus of the Money paid them; but the Court would not affiit in ſtrip— 
ping the Wife (who was wholly unprovided for) of this Intereſt, but dife 


miſſed the Bul, 
A. put? 


B AN RK R U P 1. 


4, puts out 1000). at Intereſt to the Ea/?-India Company, and takes Bond Preced. 
tr it in the Name of J. S. his Wite's Relation ; 4. becomes a Pankrupt ban. 18. 
e. is ſummoned before the Commitlioners, but before Examiration he 
rells the Eaſt-India Compiny tzat the Money was not his, but that hey 
ſhould pay it to the Perſon that brought the Bond ; A.'s Wite brings the 


Bond, and has the Money paid her; Equity will not relieve againtt it“. s [ffach 
aCale would 
now receive a ſimilar Determination? 


* \Lezacy of 10077. was given to on» after the Death of her Mother, Page 262 
when the ſhould attain the Age of twenty-one Years, and the Defendant C. in Eq. 
as appointed Truſtee for the Raifing and Payment thereof out of certain Abr.;4. Ja- 
[ands; the Legatce was drawn into an improvident Match with one who % and | 
Hon after became a Bankrupt, and the Commiſſioners aſſigned all his Feds, 4 Wit | 
and pave him a Certificate of his Conformity; and the Athignees brought ny | 
2 Bill againſt the Truitce for this 1000/, who infitted that the Aiſiznees 
ud be in no better Condition than the Huſband, and that if he were 
Plaintiff, he could not prevail without making a fuitable Frovifion for his 
Wife, and that this Legacy being liable to a double Contingency, vs. the 
Death ot the Mother, and the Legatee's arriving at the Age of twenty-one 
Years, at the J ime of the Bankruptcy was not ſuch an Intereſt as could be 
aligned ; and the Court held, that though both Contingencies have ſince 
happened, yet thoſe being ſince the Ailignment of the Bankrupt's Uſſtate, 
and lince a Certificate of his having contormed himſelf in every Thing to 
the Acts, he was now diſcharged as a Bankrupt ; and this Portion could 
not paſs without a new Aflignnent, which the Commithoners could not 
make, their Commitlion being determined; and fo diſmiſſed the Bill. 

The Aflignees have an Interelt in the Bankrupt's Eitatre from the very 4 
Act of Bankruptcy, fo as to avoid all meſne Acts done by the Bankrupt dur- 5 2 
ing that Time, and the iſſuing out the Commiſſion; fo that the Privity of gatk” 111. 
Contract between the Bankrupt and his Creditors being from thar "Time pl. 8. 
transferred to the Afſignees, they have the fame Right as an Adminiſtrator, But it has 


& ts VER ms 
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who has a Property from the Death of the Inteſtate, and may declare gene r Rees. 
rally ut de banis ue proprus. an atualaſ. 
ſignmenttbhe 


Bankrupt has ſuch 2 Property for which he may maintain an Action. Saik. 108. If upon a Capras ad 
Siifactendum the Moncy is levied, and after the Plaintift becomes a Bankrupt, and the Money is 
vſigned before the Return of the Writ, this Afignment is void, for being in the Hands of the Sheriff 
it i5 guaſt tm Cuſtadin Legi, and nt the Bankrupt's Money before it is paid him. Cro. Car. 166, If 
the Conuſor atter the Extent and before the Liberate becomes a Bankrupt, and the Good: are after 
delivered upon the £Liberate, and a Commiſion is after taken out, Ec. they cannot be fold ; for by the 
Extent taey were in Cut dia Legit; and it was not in the Power of the Conuſor by any ſubſequent 
Act to deitroy the Effect of the Extent. Cro. Car, 148. Jones 202, 203. If between the AQ of 
Bankruptcy and before Aſſigument the Goods of the Bankrupt are ſeized, and in the Officer's Hands, 
tor the Debt ot the King, it ſeems that theſe Goods cannot be aſſigned; tor the King's Title and that 
ol Subjects commencing at the fame Time, the King ſhall be preferred; allo the King cannot come 
in as Creditor under the Statutes. Salk. 158. pl. 2. 10g. 


* * o % * , 
BORO CUR SOIT, TSR TBE is 


"a 


3 


It a Feri Factas is tiken out, and indorſed according to the Statute, and Lev. 67, 
delivered to the Sheriff, and after, the ſame Day, the Defendant becomes ann : 
Zankrupt, and the Sheriff levies 4col. of the Goods of the Defendant, and hotly 3 ; 

2 22 L . 8 , , 
pays it to the Plaintiff ; yet the Commiſſioners may aflign thete Goods not- 92. 
withſtanding, Fc. for by the Delivery of the Writ to the Sheriff, the Sid. 271. 
Goods are bound in no other Manner than before the Statute they were Cro. Ez. 
bound from the Tee of the Writ ; and by the Delivery of the Writ che 14 5 

| Execution is not ſerved or executed. 17 35 1 
8 Co. 143. 
13 Co. 21. Vent, 193. Mod. 93. 3 Keb. 1, 14, 68. 10 Mod. 244, 432. 


Though 
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p_ 5 5 . 

Eco. Car, Though the Bankrupt's Eſtate is transferred to the Aſſignees, yet muſt 

187, they purſue the ſame Remedies for the Recovery of it as the Bankrypy 
nes 223. himſelf; therefore if a Debt upon a ſimple Contract due to the Bankrupt 


here Wa- is aſſigned, an Action of Debt will not lie againſt the Executor of the 


- of Law Debtor, but the Aſſignee muſt bring his Action on the Caſe. 
y againſt 


the Bankrupt, it lies againſt the Aﬀignee, Cro, Jac. 10g. 


Allen28,29. The Plaintiff declares upon an Aſſumpfit for 431. 1s, and ſets forth an 
Stile62.S ©. Aſſignment of the Debts of the Bankrupt, mentionat” in quadam Sc hedula 
_—_ N con inen prædid ſummam 431. 1s. and the Jury find he was indebted only 
in 411 1s. which he promiled, &c. and that the Commillioners aſſigned 
Debita pred in quadam Schedula continen' pred” ſummam 431 15. and if this 
is the ſame Promiſe, concludes tor the Plaintiff; and becauſe the Iſſue and 
Verdict were concluded to the Promiſe, and the Alignment not in Queſtion, 
* Page263 * and the Statute giving the like Remedy to the Aſſignee as the Bankrupt 
| had, it was adjudged for the Plaintiff.“ 


* This Caſe is not worth attending to—Aflignees now declare generally, as ſuch, without mention- 
ing any Aſſignment ; they ſtate the Cauſe of Action accruing to the Bankrupt, betore he became ſuch, 
the Promiſe in like Manner, and in the Breach alledge the Defendant has not paid to the ankrupt 
before he became ſuch, nor to the Aſſignees ſince, and conclude to the Damage of the Atiignees, 


Lev. 17. If there be a joint Bond to A. and B. and A. becomes a Bankrupt, Cc. 

e J the Aſſignee cannot bring an Act on alone; but it afligned to B. he alone 

3 may bring an Action, being intitled to one Motety in his own Right, and 
to the other for the Benefit of Creditors, by Viitue of the Ailignment, 4 


7 Put the Facts muſt appear on the Record, 


Carth. 29. In Aſumpſit the Plaintiff declared as Aſſignee under a Commiſſion of 
Pepys and Bankruptcy awarded againſt J. S. who became a Bankrupt, Sc. and that 
24 VIV the Defendant was indebted to the ſaid J. S. &c. and on Demurrer to the 
2 che Af. Declaration it was objected, that it was uncertain, it not being ſhewn how 
ſignee muſt F & became a Bankrupt, wiz. either by keeping cloſe within his Houſe, 
lay the Pro- by ſuffering himſelf to be arreſted, c. and that in pleading Simony, the 
miſe to be particular Act muſt be ſet forth ; but it was held well enough in this Caſe, 
1g tor the Statutes mention the Word Bankrupt, but in the dtatute againſt 
wide 6 Mod. Simony no Mention is made of the Word; beſides, in this Caſe the Plaintiff 
131. is a Stranger to the Bankrupt, and it cannot be preſumed that it lies in his 


Stra. 697. Knowledge in what Manner he became a Bankrupt. J. 
7 Mod. 83, | 


96. 2 Ld. Raym. 8 10, 1548. 8 Mod. 171. 10 Mod. 244, 246. 12 Mod. 324. Ld. Raym. 741. 


4 See preceding Notes. 


Creditors By the 5 Geo, 2. cap. zo. ſed. 38. it is enacted. That no Suit in 
Cannot = Equity ſhall be commenced by any Aſſignee or Aſſignees, without the 

3 = * Conſent of the major Part in Value of the Creditors of ſuch Bankrupt, 
Aſſignees to Who ſhall be preſent at a Meeting of the Creditors, purfuaat to Notice to 


proſecute be given in the London Gazette for that Purpoſe.” 
Suits at their 


own Diſcretion, but there muſt be a Meeting of Cred:tors upon Notice in the Gazette, to conſider of 
each particular Suit. Alk. Rep 91. pl. 39. ſee 1d. 106. pl. 58. 


By Stat. 19 Geo. 2. cap. 32. No bona fide Creditor of any Bankrupt for 
Goods bona fide fold, or Bills bona fide drawn, negociated or accepted by 
him in the uſual Courſe of Trade, ſhall be liable to refund, &c. any 
Money bond fide received ia the ordinary Courſe of Dealing, not knowing, 
underſtanding or having Notice of his being a Bankrupt, or in intolvent 
Circumſtances, 


(G) Of 


BANK RU PT. 


(6) Of ſetting off, ſubmitting to Arbitration, and 
compounding Debts due to the Bankrupt, 


Y the 5 Geo. 2. cap. 30. ſed 28. it is enacted. That where it ſhall 
« appear to the Commiſſioners, or the major Part of them, that there 
« hath been mutual Credit given by the Bemkrupt, and any other Perſon, Atk Rep. 
or mutual F Debts between the Bank: upt and any other Perſon, the ſaid 9 4 — 
„ Commiſſioners, or the majot Part of them, or the Aſſignees of ſuch! Bin. fy 
« Bankrupt's Eſtate, ſhall ſtate the Account between them, and one Debt Mod. 215. 
may be ſet off againſt another; and what ſhall appear to be due on either 0d. 432. 


« Side on the Ballance of ſuch Account, and on ſetting off ſuch Debts 12 Mod. 446. 


„ againſt one another, and no more, ſhall be claimed or paid on either Side — 282, 
* relpeQuvely.” 2 Vern. 203, 
428. 


Eq. Ca. Abr. 55. 2 Ld. Raym. B) 1. Salk. 392. pl. 1. Show. 173. Coinb. 217. Will. Rep. 238. 
2 Will. Rep. $00. pl. 160. 3 Will. Rep. 23. pl. 7. 405. pl. 113, 408. 2 Stra 995, 1157. ide 
Co. Abr. 8, 9. Doubtful whether a Creditor under a teparate Commiſſion againſt A. and Debtor un- 
der a joint Commiſſion againſt A. and B. can ſet off the Debt he qwes the latter by his Demand againſt 
the former. Atk. Rep, 100. pl. 48. “ Where there is mutual Credit between Bankrupt and Creditor, 
Commiſſioners ought to ſtop Intereſt on both Sides to Time of Commiſſion, or allow latereſt to both 
till ſettling Account. Atk, Rep. 80. 


la Ryal and other Aſſignees againſt Larkin, 1 Wilſ. 155-6, in Ation of Aſumpfit, Defend- 
ant ple ded a Set-off of Bankrupt's Bond, adjudged the Act tor ſetting off Debxs did not extend to 
Aſſignees. 


—— 


One would ſuppoſe it could not be done, becauſe the Creditor of A. has not any Demand agaiaſt 
B. ror conſequently, are the Debts mutual. | 


By the ſaid Statute, © Whereas Aſſignees are and may ſometimes be 
© prevented from making ſuch ſpeedy Dividends of the Eſtate and Effects 
** of Bankrupts, as by this Act is intended, by reaſon of Debts due, or pre- 
* tended and claimed to be due from ſuch Bankrupts, upon long and intri- 
* cate Accounts or Demands, which are diſputed or not admitted by the 
* * Conuniffioners and Creditors to be juſt and fair Debts, and ſuch Claim- Page 264 
* ants are thereby obliged to aſcertain ſuch their Demands by Actions or 
* Suits in Law or Equity; which are oftentimes many Years depending, 
and many other Differences and Difficulties do ariſe under Commiſſions of Sect. 34. 
„ Bankrupts, which might be determined by Arbitration, if Aſſignees had Creditors 
Power to ſubmit the — The Aſſignees with Conſent of the major 2 
Part in Value of the Bankrupt's Creditors, who ſhall have duly proved — to Al- 
* their Debts under ſuch Commiſſion, and who ſhall be preſent at any ſignees to 
Meeting of the ſaid Creditors, purſuant to Notice for that Purpoſe to ſubmit Mat- 
be given in the London Gazetze, to ſubmit any Difference or Diſpute (£15.50 Ardt- 
* between ſuch Aſſignee or Aſſignees, and any Perſon or Perſons what- thai on 
* ſoever, for or on Account, or by Reaſon or Means of any Matter, Diſcretion, 
* Cauſe or Thing whatſoever relating to fuch Bankrupt or Bankrupis, but there 
* his, her or their Eſtate or Effects, to the final End and Determina- muſt be 2 
tion of Arbitrators, to be choſen by the faid Aſſignee or Aſſignees, Meeting of 
and the major Part in Value of ſuch Creditors, and the Party or Par- upon Notice 
* ties with whom they ſhall have ſuch Difference, and to perform the inG-2ette io 
Award of ſuch Arbitrators, or otherwiſe to compound and agree the conſider | 
Matters in Difference and Diſpute between them, in ſuch Manner har ac, 174 


* the Aſſignees with ſuch Conſent as aforeſaid, ſhall think fit and can Ak. Rep. 
| : agree; 91. pl. 39. 
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agree; and the ſame ſhall be binding to all the Creditors, and the Af. 
ſignees are hereby indemnihed for what they ſhall fairly do according to 
the Direction aforeſaid.” 

And by the faid Stature it is further enacted, That any Aſſignee or 
Aſſignees made or choſen as aforeſaid, ſhall be, and is and are hereby 
impowered, by and with the Conſent of the major Part of the Bankrupt's 
Creditors in Value, who ſhall be preſent at a Me-ting to be had for that 
Purpoſe, of which publick Notice thall be given in the London Gazette, 
to make Compoſition with any Perſon or Perſons, Debtors or Account. 
ants to ſuch Bankrupts, where the ſame ſhall appear neceſſary and rea- 
ſonable, and to take ſuch reaſoaable Part as can upon Compoſition be 
gotten in full Diſcharge of ſuch Debts and Accounts.” 


nnn. 


(H) Ok the Diltribution to be made of the Bank⸗ 


If the Com- 
miſſioners e 
make a frau- . 
dulent Diſ- 
tribution, it 


may be ſet aſide in Chancery. 


vide 2 Co. 26. 


rupt's Eſtate. 


Y the 13 Elig cap. 7. The Commillioners are to ſell, or otherwiſe 

* order the Bankrupt's Lands, Cc. for the Satisfaction and Payment 
of the Creditors, to every Creditor a Portion Rate-like, according to the 
Quantity of his Debt.“ 


2 Vern. 158, 162, For the Caſes which have been on this Statnt- 


8 Co. 98. b. Jones 203. 2 Sid. 177. Godb. 19g. How Diſtribution is to be un- 


der a joint Commiſſion taken out agaialt Partners, vide Chan. Ca, 1 39, 2 Vern. 293, 706, 


There ought 
to be aCove-cc 
nant from 40 
the Aſſiances. 
in the Aſſign- 
ment to in- 
force them 
to the Ob- 
ſervance of 
this Clauſe 
of the Sta- 
tute. 


* Page 26; 


Where Als 
ſignees do 
not divide 
Bankrupt's 
EffeRts in 
proper 
Time, but 
make pri- 
vate Advan- 
tage oithem, 
they are 64 
chargeable 
withIntereſt- 
Atk.Rep.go. 
p!. 37 Com- 2 
mi ſſioners 4 
may order 
Dividend to 
be adver- 
tized. 
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By the 5 Geo. 2. c. 30. ſe. 32. it is enacted, That before the Creditor: 
ſhall proceed to the Choice of an Aſſignee or Aſſignees of any Bankrupt's 
Eſtate, the major Part in Value of the faid Bankrupt's Creditors then 


« preſent ſhall, if they think fit, direct in what Manner, how, and with 


whom, and where the Monies ariſing by, and to be received from "Time 
to Time out of the Bankrupt's Eſtate, ſhall be paid ia and remain until 
the ſame ſhall be divided amongſt all the Creditors, as by this AR is 
directed; to which Rule and Direction every ſuch Alliznee and Aſſignees 
afterwards to be choſen, ſhall conform as often as 100/. thill be got in 
and received from ſuch Bankrupt's Eftate ; and ſhall be and are hereby 
indemnified for what they ſhall do in Purſuance of ſuch Direction of the 
ſaid Creditors.” | 

* By /e#. 33. © Every Perſon choſen Aſſignee, ſhall at ſome Time 
after the Expiration of four Months, and within twelve Months from 
the Time of iſſuing of ſuch Commiſſion, cauſe at leaſt twenty-one Days 
publick Notice to be given in the London Gazette, of the Time and Place 
the Commiſſioners and Aſſignees intend to meet, to make a Dividend, 
at which Time the Creditors who have not before proved their Debts 
ſhall then be at Liberty to prove the fam? ; which Meeting for the City 
of London, and all Places within the Bills of Mortality, ſhall be at the 
Guildhall of the ſaid City, and upon every ſuch Meeting the Aſſignee or 
Aſſignees thall produce to the ſaid Commillioners and Creditors then 
preſent, fair and juſt Accounts of all Receipts and Payments touching 
the Bankrupt's Eſtate and Effects, and of what ſhall remain out- 


* ſtanding, and the Particulars thereof; and ſhall, if the Creditors then 


preſent, or the major Part of them, require the ſame, be examined 
upon Oath, or, being of the People called Quakers, upon folemn At- 
firmation, before the ſaid Commiſſioners, or the major Part of them, 
touching the Truth of ſuch Accounts; and in ſuch Accounts the Al- 

| « ſipnees 
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« ſignees Mall be allowed, and retain all ſuch Money as they ſhall have Atk.Rep.g1. 
« expended in ſuing out and proſecuting of ſuch Commiſſion, and all other pl. 39. Al- 
« jy(t Allowances on Account of their being Aſſignees; and the Com- figaces can- 
« miſſioners, or the major Part of them, ſhall order ſuch Part of the me ponders money) 
« Produce of the Bankrupt's Eſtate, as ſhall appear to be in the Hands gend > 6 9 
« of the Aſſignees, as they or the major Part of them ſhall think fit, count of his 
© to be forthwith divided amongſt the Creditors who have duly proved own private 
« their Debts under ſuch Commiſſion, in Proportion to their ſeveral and Pebt due 
reſpective Debts; and the Commiſſioners, or the major Part of them, etz 

„ ſhall make ſuch their Order for a Dividend, in Writing under their Atk. Re go. 
« Hands, and ſhall order one Part of ſuch Order to be filed amongſt the pl. 38. Upon 
Proceedings under the ſaid Commiſſion, and ſhall deliver unto each of Affdavit of 
« the Aſſignees a Duplicate under the Hands of the Commiſſioners; which 8 f 
« Order thall contain an Account of the Time and Place of making ſuch got read — 
« Order, and the Sum total or Quantum of all the Debts proved under Gazette, he 
« the Commitlion, and the Sum total of the Money remaining in the will be ad- 
Hands of the Aſſignee to be divided, and how much in particular in the —_— — 
« Pound, is then ordered to be paid to every Creditor, and the Aſſignees n 
« in Purſuance of ſuch Order, and without any Deed or Deeds of Diſ- dends, nor 
« tribution to be made for that Purpoſe, {hall forthwith make ſuch Divi- canCommiſ- 
dend, and ſhall take Receipts from each Creditor, and ſuch Order and ſioners pro- 


« Receipt ſhall be an effectual Diſcharge to fuch Aſſignee, for ſo much 2 


f make a ſe- 
&« as he ſhall fairly pay.“ cond l be 
is brought 
up equal to the Creditors under the firſt, Atk. Rep. 20g. 


«a « 


By /ed. 37. © Within eighteen Months next after the Iſſuing of any 
« Commithon, the Aſſignees ſhall make a ſecond Dividend of the Bankrupt's 
« Eſtate and Effects, in Caſe the ſame was not wholly divided upon the 
« firſt Dividend, and ſhall cauſe a Notice to be inſerted in the London 
« Gazette, of the Time and Place the Commiſhoners intend to meet; 
« and for the Creditors who ſhall not before have proved their Debts, to 
come and prove the fame ; and at ſuch Meeting every ſuch Aſſignee 
« ſhall * produce upon Oath or Affirmation, &c, his, her or their Account Page 266 
of the Banktupt's Eſtate and Effects, and what upon the Ballance there- 
of ſhall appear to be in his, her or their Hands; and ſhall by the like 
* Order of the Commiſſioners, or the major Part of them, be forth- 
* with divided among ſuch of the Bankrupt's Creditors who ſhall have 
* made due Proof of their Debts, in Proportion to their ſeveral and 
* reſpective Debts, which ſecond Dividend ſhall be final, unleſs any Suit 
* at Law or in Equity ſhall be depending, or any Part of the Eſtate ſtand- 
ing out that cannot have been diſpoſed of, or that the major Part of the 
* Creditors ſhall not have agreed to be fold and diſpoſed of in Manner 
* aforeſaid, or unleſs ſome other future Eſtate or Effects of the ſaid Bank- 
* rupt ſhail afterwards come to or veſt in the Aſſignees; in which Caſe 
* they ſhall, as ſoon as may be, convert ſuch future or other Eſtate and 
Effects into Money, in Manner aforefaid ; and ſhall within two Months 
next after the ſame ſhall be converted into Money, by the like Order of 
* the Commiſſioners, or the major Part of them, divide the ſame amongſt 
* ſuch Bankrupt's Creditors who ſhall have made due Proof of their Debts 
under ſuch Commiſſion.” 


(1) How 


* 
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(1) How the Bankrupt is to demean himſelf; and 

herein of the Crime in not appearing and dif: 

covering his Eſtate, and the Privilege he is to 
enjoy during his Attendance, 


Y the 5 Geo. 2. cap. 30. ſect. 1. it is enacted. That if any Perſon 

* who ſhall become Bankrupt, within the Intent and Meaning of 
the ſeveral Statutes made, and now in Force concerning Bankrupts, or 
« any of them, and againſt whom a Commiſſion of Bankrupt hath 
been awarded and iſſued out, whereupon the Perſon or Perfons againſt 
« whom ſuch Commiſſion hath iſſued, or ſhall iſſue, hath or have been, 
% or ſhall be declared Bankrupt or Bankrupts, ſhall not within forty-two 
Pays after Notice thereof in Writing, to be left at the uſual Place of 
„ Abode of ſuch Perſon or Perſons, or Perſonal Notice in Cale ſuch 
« Perſon or Perſons be then in Priſon, and Notice given in the Lon/on 
* Gazette, that ſuch Commiſſion or Commiſſions is, are or have been 
« iſſued, and of the Time and Place of a Meeting of the Commiſſioners 
« therein named, or the major Part of them, ſurrender (a) him, her or 
© themſelves to the ſaid Commiſſioners named in the ſaid Commiſſion, or 
* the major Part of them, and ſign or ſubſcribe ſuch Surrender, and ſubmit 
eto be examined from Time to Time upon Oath, or (being of the People 
& called Quakers) upon the folemn Affirmation by Law appointed for ſuch 
„ People, by and before ſuch Commiſſioners, or the major Part of them 
% by ſuch Commiſſion authorized, and in all Things conform to the leveral 
„ Statutes already made, and now in Force concerning Bankrupis ; and 
« alſo upon ſuch his, her or their Examination, fully and truly diſcloſe and 
* diſcover all his, her or their Effects and Eſtate Real and Pertonal ; and 
Page 267 * how and in what Manner, to whom, and upon what Confideration, and 
at what '| ime or Times he, the or they have or hath diſpoſed of, aſligned 

&« or transferred any of his, her or their Goods, Wares, Merchandizes, 

(a) Alran- Monies, or other Eſtate and Effects (and all Books, Papers and Writ- 
der Thomp- ** ings relating thereto) of which he, ſhe or they was or were poſſeſſed, or 
ſen, an Em- in or to which he, the or they was or were any ways intereſted or in- 
broiderer bye titled, or which any Perſon or Perſons had or hath, or have had in 
3 * 'Truft for him, her or them, or for his, her or their Uſe, at any Time 
for not ſur- before or after the Iſſuing of the ſaid Commiſſion, or whereby ſuch 
rendering, „ Perſon or Perſons, or his or their Family or Families, hath or have, or 
tho his Time e may have or expect any Profit, Poſſibility of Profit, Benefit or Advan- 
_ ret ee tage whatſoever, except only ſuch Part of his, her or their Eſtate and 
wad; cas** Effects as ſhall have been really and bong fide before fold or diſpoſed of 
was execut-** in the Way of his, her or their Trade and Dealings, and except ſuch 
ed in theke“ Sums of Money as ſhall have been laid out in the ordinary Expence of 
ginning of 4 his, her or their Family or Families; and alſo upon ſuch Examination 


3 ape. © deliver up unto the ſaid Commiſũoners by the ſaid Commillioa authorized, 


tition toLord | EA 
Chancellor Hardwicke that the Clerk of the Commiſſion might be ordered to attend at the OI 


Baily with the Proceedings upon a Proſecution againft the Bankrupt for Felony in not ſurrendering : 
Petition not granted, for upon a Pena] Law, a Court of Equity will not lend it's Aid to ſuch a Pro- 
ſecution. Atk. Rep. 221. pl. 123. Lord Chancellor Macclesfield in ſeveral Inttances ſuperſeded the 
Cor miſſion in order to prevent ſuch a Proſecution, where a Bankrupt did not ſurrender himſelf in 
due Time; there not appcaring any Iatention in him to defraud his Creditors, id, 222, 


46 or 
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or the major Part of them, all ſuch Part of his, her or their the ſaid 

« Bankrupt's Goods, Wares, Merchandizes, Money, Eſtate and EffeQs ; 

« and all Books, Papers and Writings relating thereunto, as at the Time of 

« ſuch Examination ſhall be in his, her or their Poſſeſſion, Cuſtody or 

„power, (his, her or their neceſſary wearing Apparel, and the neceſſary 

„eating Apparel of the Wife and Children of ſuch Bankrupt only ex- 

« cepted) ; then he, ſhe or they the ſaid Bankrupt or Bankrupts, in Caſe 

Hof any Default and wilful Omitſon in not ſurrendering and ſubmitting 

to be examined as aforeſaid ; or in Caſe he, ſhe or they ſhall remove, 

« conceal (a) or imbezil any Part of his, her or their Eſtate Real or Perſonal, (a) Richard 
« to the Value of twenty Pounds ; or any Books of Account, Papers and Town, a 

« Writings relating thereto, with an Intent to defraud his, her or 9 by 
« Creditors, (and being thereof lawfully convicted by Indictment or In- rade, was 
„ ſormation) ſhall be deemed and adjudged to be guilty of Felony, and convicted for 
4 ſhall ſuffer as Felons, without Benefit of Clergy, or the Benefit of any concealing 
« Statute made in Relation to Felons ; and in ſuch Caſes ſuch Felon'sbis Effects, 


Goods and Eſtate ſhall go and be divided among the Creditors ſeeking z ag 
« Relief under ſuch Commiſſion; any Law, Uſage, Cc.“ rh an” 
| capitally by 


the Bankrupt Laws; he was executed 12 Dec. 1912. John Perrett was convicted of a like Conceal- 
meat, and was executed on Wedneſday 11 New. 1762, on a Gallows erected in Smithfield. Vide 2 
Burr, 1216. It is ele, that Prrrett was called in the Proceedings under the Commiſſion of 
Bankrupt, ** Merchant.” In his Tryal he was proved to be a Linen - Draper; and the Editor 
of his authentic Narrative declared he was a Laceman,” 


By /e2. 2. The Commiſſioners may appoint within the ſaid forty- The Com- 
„two Days, (fo appointed as aforeſaid) for the Bankrupt to ſurrender ſioners may 
* and confirm, not lefs than three ſeveral Meetings, for the Purpoſes nen the 
* aforeſaid, the laſt of which ſhall be on the forty-ſecond Day hereby verſe aal Bb: 


limited for ſuch Bankiupt's Appearance.“ attend them 
before the 


firſt Day appointed in the Gazette for his Examination. 2 Eq. Caſ. Abr. gg. pl. 8. 


By ſect. 3. The Lord Chancellor or Lord Keeper, or Commiſſioners 
„may enlarge the Time tor ſurreridering, Tc. as the {aid Lord Chancellor, 
Ec. ſhall think fit, not exceeding fitty Days, to be computed from 
the End of the ſaid forty-two Days, fo as ſuch Order for enlarging the 
Time be made by the ſaid Lord Chancellor, fc, fix Days at leaſt be- 
fore the Time on which ſuch Perſon or Perſons was or were ſo to ſut- 
render him, her or themſelves, and make fuch Diſcovery as aforeſaid.” 

By ſeck. 4. Every ſuch Bankiupt, after any Aſſignee ſhall be choſen 
* and appointed, ſhall deliver up upon Oath, before one of the Maſters 
* of the High Court of Chancery, * or before any Juſtice of the Peace Page 268 
* within his reſpective Juriſdiction, all his, her or their Bocks of Ac- 
counts, Papers and Writings not ſeiſed by the Meſſenger of the ſaid 
* Commiſlion, or not before delivered up to the Commiſſioners, or the 
** major Part of them, and then 1n his, her or their Cuſtody or Power, 

* and diſcover ſuch as are in the Cuſtody or Power of any other Perſon 
** or. Perſons that any Ways relate to or concern his, her or their Eſtate See Atk. 
or Effects; and all and every ſuch Bankrupt or Bankrupts not in Pri- Rep. 148. 
* ſon or Cuſtody, ſhall at all Times after ſuch Surrender as aforeſaid be Pl. 88. 
** at Liberty, and is and are hereby required to attend ſuch Aſſignee or 
Aſſignees, upon every reaſonable Notice in Writing for that Purpoſe 
given by ſuch Aſſignee or Aſſignees, unto ſuch Bankrupt or Bankrupts, 
* or left for him, her or them, at his, her or their Houſe or Place of 
** Abode, in order to aſſiſt, and ſhall aſſiſt ſuch Aſſignees in making out 
the Accounts of the faid Bankrupt's Eſtate and Effects,” 

By 


See Atk. 
Rep. 148. 
pl. 88. 


Sect. 6. 


. 


By ſeck. 5. Every Bankrupt, having furrendred as aforeſaid, ſhall at all 
„ ſeaſonable Times before the Expiration of the ſaid forty-two Days, or 
* ſuch further Time as ſhall be allowed to ſuch Bankrupts to finiſh his, 
© her ot their Examination, be at Liberty to inſpect his, her or their 
Books, Papers and Writings in the Preſence of ſuch Aſſignee or 
Aſſignees, or ſome Perſon to be appointed by ſuch Aſſignee or Aſ- 
* ſignees for that Purpole, and to take and bring with him, her or 
them, for his, her or their Aſſiſtance, ſuch Perſons as he, ſhe or they 
* ſhall think fit, not exceeding two Perſons at any one Time, and to 
make out juch Extratts and Copies from thence as he, the or they 
„ thall think fit, the better to enable him, her and them to make a full 
and true Difcovery and Diſcloſure of his, her or their Eſtate and Ef- 
« feQs ; and in order thereto the ſaid Bankrupt or Bankrupts ſhall be free 
from all Arreſts, Reſtraint or Imptriſonment of any of his, her or their 
* Creditors in coming to ſurrender, and from the actual Surrender of ſuch 
* Bankrupt to the laid Commiliioners, for and during the ſaid forty-two 
Pays, or ſuch further Time as ſhall be allowed to tuch Bankrupt or 
* Bankrupts for finiſhing his, her or their Examinations as aforeſaid, pro- 
vided ſuch Bankrupt was not in Cuſtody at the Lime of ſuch Surrender 
and Submiſſion to be examined; and in Cafe ſuch Bankrupt ſhall be 
«* arreſted for Debt, or on any Eſcape Warrant, coming to ſurrender him 
* or herſelf to the ſaid Commillioners, or after his or her Surrender ſhall 
* be ſoarreſted within the Time before mentioned, that then on producing 
* ſuch Summons or Notice, under the Hands of the faid Commiſlioners, 
* Aflignee or Aſſignees, to the Officer who ſhall arreft him, her or them, 
* and making it appear to ſuch Officer that ſuch Notice of Summons is 
* figned by the ſaid Commiſſioners, or the major Part of them, or ſuch 
* Aſſignee or Aſſignees, and giving ſuch Officer a Copy thereof, ſhall be 
„ immediately diſcharged ; and in caſe any Officer ſhall detain ſuch Bank- 
* ruptor Bankrupts (after he, ſhe or they ſhall have ſhewn ſuch Notice or 
* Semmons to him, and made it appear that it was ſigned as aforeſaid) in 
his Cultody, ſuch Officer ſhall forfeit and pay to ſuch Bankrupt, tor his 
* own Uſe, the Sum of 5/7. tor every Day ſuch Officer ſhill detain ſuch 
* Bankrupt, to be recovered by Action of Debt, in any of his Majeſty's 
Courts of Record at Weſtminſter, in the Name of ſuch Bankrupt, with 
full Coſts of Suit.“ | 

* Provided that in caſe any Bankrupt be in Priſon or in Cuſtody at 
* the Time of ifſuing of the ſaid Commiſſion as atorelaid, and is will- 
ing to ſurrender and ſubmit to be examined, according to the Direc- 
tions of this Act, and can be brought before the ſaid Commiſſioners 
and Creditors for that Purpoſe, tue Expence thereof ſhall be paid 
* out of the faid Bankrupt's Eftate and Effects; but in caſe ſuch Bank- 
** rupt is in Execution, or cannot be brought before the Commiflion— 
vers, that then the acting Commiſſioners ſhall from Time to Time at- 
** terd the faid Bankrupt in Priſon or Cuſtody, and take his or her 
* Diſcovery, as in other Caſes; and the Aſſignees of the ſaid | ftate 
* ſhall have Power, and are hereby required to appoint or.e or more 


page 269 © ® Perſons to attend ſuch Bankrupt, being in Priſon or in Cuſtody, as 


** aforeſaid, from Time to Time, and to produce to him or her, his or her 
Books, Papers and Writings, in order to prepare his or her laſt Diſcovery 
and Examination, according to the Directions before mentioned, a Copy 
** whereof the Aſſignees of the ſaid Eſtate ſhall apply for, and the ſaid 
* Bankrupt ſhall deliver to them, or their Order, ten Days at leaſt befote 
„ ſuch Examination.” 
By /e#. 36. Aſter ſuch Bankrupt ſhall have obtained his Certificate, 
* and the fame ſhall be duly confirmed, ſuch Bankrupt ſhall give his 
* Attendance upon every reafonable Notice in Writing, to be given to 
** or left at his uſval Place of Abode, by the Aſſignees or their Over, 
| ee there: y 
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thereby requiting him to attend the Aſſignees in order to make up, 
« adjuſt or ſettle any Account between ſuch Bankrupt and any Debtor 
« to or Creditor of ſuch Bankrupt's Eftate, or to attend any Court of 
Record, in order to be examined touching the ſame, or for ſuch other 
« Buſineſs which ſuch Aſſignee ſhall judge neceſſaty for getting in the 
« ſaid Bankrupt's Eftate and Effects, for the Benefit of his Creditors ; for 
« which Attendance the Bankrupt ſhall be allowed and paid rhe Sum of 
« 25, 6d. per diem, by ſuch Aſſignee out of the Bankrupt's Eſtate ; and 
« in cale ſuch Bankrupt thall negle& to attend, or on ſuch Attendance 
« ſhall refuſe to afſſiſt in ſuch Diſcovery, without good and fufficient 
« Cauſe to be ſhewn to the Commiſſioners, or the major Part of them, 
«for ſuch Neglect or Refuſal, to be by them allowed as ſufficient, fuch 
Aſſignee making due Proof thereof upon Oath before the faid Com- 
« milſoners authoriſed as aforeſaid, or the major Part of them; they are 
„ hereby impowered and required to iſſue a Warrant directed to ſuch 
« Perſon as they ſhall think proper for apprehending ſuch Bankrupt, and 
« him to commit to the County Gaol, there to remain in cloſe Cuſtody, 
« without Bail or Mainprize, until he ſhall duly conform to the Satisfac- 
tion of the (iid Commiſſioners authorifed as aforelaid ; and be by the 
« {aid Conimiſſioners, or the Special Order of the Lord Chancellor, or 
* otherwiſe by due Courſe of Law diſcharged ; and ſuch Gaoler, or Keep- 
* er of fuch Priſon, to which ſuch Bankrupt ſhall be committed, is to 
« keep ſuch Perſon in cloſe Cuſtody, within the Walls of the faid Priton, 
until duly diſcharged, Wc.” 


K) Ok the Overplus of the Bankrupt's Eftate, 
and the Allowances to be made im; and 
herein of his Dilcharge and Certifcarce, 


Y 13 Elis. cap. 7. Upon Requeſt by the Bankrupt, the Commiſſion- 
ers ſhall declate how they have beſtowed his Lands, Wc, and pay 
* the Overplus to the Bankrupt, Cc.“ | 
By the 5 Geo. 2. cap. 30. ſect. 7. it is enacted, That every Bankrupt, 
* who ſhall by the Time limited in this Act ſurrender to the acting Com- 
* * miſſioners, and in all Things conform, as in and by this Act is Page 270 
* directed, ſhall he allowed the Sum of 5/. per Cent. out of the neat Fro- | 
* duce of all the Eſtate that ſhall be recovered in and received, which 2 
* a . , . 1 auſe to 
ſhall be paid unto him by the Aſſignees, in cafe the neat Produce of the fame 
* the ſaid Eſtate, after ſuch Allowance made, ſhall be ſufficient to pay Effect. 
** the Creditors of the ſaid Bankrupt, who have proved their Debts under Bankrupts 
the ſaid Commiſſion, the Sum of 105. in the Pound, and fo as the faid Gel * — 
* 51. per Cent. ſhall not amount in the whole to above the Sum of 2000. — — 
* and in caſe the neat Produce of the Eſtate ſhall, over and above the der this Ac 
* Allowance hereatter mentioned, be ſufficient to pay the faid Creditors till a fnal 
the Sum of 125. 64. in the Pound for their reſpective Debts, that then Dividend is 
* every Perſon ſo conforming, ſhall be allowed the Sum of 7 J. 10 5s. per — 


; Rep. 208. 
Cent. out of ſuch neat Produce, to be paid * the Aſſignees, fo as ſuch ** : 8 
* 71. 10 s. per Cent. ſhall not amount in the Whole to above the Sum of Reprelenta- 


* 2501. And in caſe the neat Produce of the Eſtate ſhall, over and above ue of a 
„the Allowance hereafter made, be ſufficient to pay the faid Creditors a in 
the Sum of 15 . in the Pound for their reſpective Debts, that then every jj.1.jre-time 


ſuch divided ten 
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Shillings in © every ſuch Perſon ſo conforming, ſhall be allowed the Sum of 10 J. ger 
the _ Cent. out of ſuch neat Produce, to be paid by the Aſſignees, ſo as ſuch 100. 
Hos ta his per Cent, ſhall not amount in the whole to above the Sum of 300 J. and 
Place, inti- every ſuch Bankrupt ſhall be diſcharged from ſuch Debts owing at the 
tied to the * Tine that he did become Bankrupt ; and in caſe any ſuch Bankrupt 
Allowance. “ ſhall afterwards be arreited, proſecuted or impleaded for any Debt due 
— * 0 „before ſuch Time as he became Bankrupt, tuch Bankrupt ſhall be diſ- 
985 charged upon Common Bail, and ſhall and may plead in general, that 
* * the Cauſe of ſuch Action or Suit did accrue before ſuch Time as he, 
(a) — OR ſhe or they became Bankrupt, and may give this Act and the Special 
Bankrupt's Matter in Evidence; (a) and the Certificate of ſuch Bankrupt's conform- 
Certificate ** ing, and the Allowance thereof, according to the Directions of this AQ, 
was no Evi-& ſpall be and ſhall be allowed to be ſufficient Evidence of the Trading, 
+ try Bankruptcy, Commiſſion and other Proceedings, precedent to the ob- 
Stra. tg '** taining ſuch Certificate, and a Verdict ſhall thereupon pals for the De- 
Bankrupt ** fendant, unleſs the Plaintiff in ſuch Action can prove the ſaid Certificate 
not admitted * was obtained unfairly and by Fraud, or unleſs the Plaintiff in ſuch Ac- 
” 3 bis e tion can make appear any Concealment by ſuch Bankrupt to the Value 
| ey... of 10 J. and if a Verdict paſs for the Defendant, or the Plaintiff ſhall 
2 Stra. 829. become nonſuited, or Judgment be given againſt the Plaintiff, the De- 
* fendant ſhall recover his full Coſts. 
Seck. 8. Hhrovided that if the neat Proceed of ſuch Bankrupt's Eſtate, ſo to be 
* diſcovered, recovered and received, together with what ſhall be other- 
* wife recovered and received, ſhall not amount to ſo much as will pay all 
« and every the Creditors of ſuch Bankrupt who ſhall have proved their 
„% Debts under the ſaid Commiſſion the Sum of 10 in the Pound for their 
reſpective Debts, after all Charges firſt had and deducted, that then and 
in ſuch Caſe ſuch Bankrupt ſhall not be allowed the Sum of 5 / per Cent, 
out of ſuch Eſtate as ſha'l be ſo recovered in, but ſhall be allowed 
and paid by the Aſſignees ſo much Money as the ſaid Aſſignees and Com- 
* mittioners authorized ſhall think fit to allow to ſuch Bankrupt, not ex- 
* ceeding 31 per Cent. | 
$eQ.. 9. © Provided that in caſe any Commiſſion of Bankruptcy ſhall iſſue againſt 
any Perſon or Pei ſons, who after the 24th Day of Tune 1732, ſhall have 
„been diſcharged by Virtue of this AQ, or ſhall have compounded with 
„his Creditors, or delivered to them his Eſtate or Effects, and been releaſed 
by them, or been diſcharged by any Act for the Relief of Inſol- 
„vent Debtors, after the "lime aforeſaid, that then and in either of 
* theſe Caſes, the Body only of ſuch Perſon conforming as aforeſaid. 
page 271 © ſhill be free from Arreſt and Inmpriſonment by * Virtue of this 
„Act, but the future Eſtate and Effects of every fuch Perſon ſhall 
* remain liahle to his Creditors, as before the making of this AQ 
(the Tools of Trade, the neceſſary Houſhold Goods and Furniture, 
and neceſſary Wearing Apparel of ſuch Bankrupt and his Wife and 
„Children, only excepted) unlets the Eftate of tuch Perſon ſhall pro- 
&« duce clear, after all Charges, ſufficient to pay to every Creditor 
* under the ſaid Commiſſion, 15 3. in the Pound for their reſpeQive - 
« Debts. | 
Sect. 10. Provided that no Diſcovery upon Oath or ſolemn Affirmation, to be 
TIN made by ary Bankrupt, of his Eſtate and Effects, purſuant to this AQ, 
voor * thall intitle ſuch Bankrupt to the Benefits allowed by this Act, unleſs 
Commiſſion ** the Commiſſioners, or the major Part of them, ſhall, in Writing under 
diicharges © their Hands and Seals (6) certify to the Lord Chancellor, that fuch 
Bankrupt - . Bankrupt hath made a full Diſcovery of his Eſtate and Effects, and in 
3 . all Things conformed himſelf, according to the Directions of this Act, 
ee Je!“ and that there doth not appear to them any Reaſon to doubt of the 
a+ joint. Alk. I ruth of ſuch Diſcovery, or that the ſame is not a full Diſcovery _ " 
| 1 uc 
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« ſuch Bankrupt's Eſtate and Effects; and unleſs four Parts in five in 
Number and Value of the Creditors of ſuch Bankrupt who ſhall be Rep. 67. pl. 
« Creditors for no leſs than 201. reſpectively, and who ſhall have duly 22. Certifi- 
„proved their Debts under ſuch Commiſſion, or ſome other Perſon by date being 
« them — N duly authorized thereunto, ſhall ſign fuch Certificate, Peco of 5 
« and teſtify their Conſent to ſuch Allowance and Certificate, and to the Claimant 

« ſaid Bankrupt's Diſcharge, in Purſuance of this AR, to be alſo certified v ſuggeſt- 
by ſuch Commiſſioners ; but the ſaid Commiſſioners ſhall not certify the ed Fraud 

« ſame till they ſhall have Proof by Affidavit or Affirmation in Writing of —_ _ 
« ſuch Creditors, or of the Perſon by them reſpectively authorized for that an e 
« Purpoſe, figning the ſaid Certificate ; and of the Power and Authority don thereof 
« by which any Perſon ſhall be authorized by any Creditor to fign ſuch before the 

« Certificate for any Creditor ; which Affidavit or Affirmation, together <9 miſſion. 
« with ſuch Warrant or Authority to fign, ſhall be laid before the Lord 3 — 
« Chancellor, in order for the Allowing and Confirming the ſame; and tors proved 
« unleſs ſuch Bankrupt make Oath that ſuch Certificate and Conſent of the their Debts, 
„ Creditors thereunto, were fairly obtained, and without Fraud; and un-but not pe- 
« |efs ſuch Certificate ſhall, after ſuch Oath or Affirmation of the Bank- . Cen. 
« rupt, be allowed and confirmed by the Lo1d Chancellor, Lord Keeper,tigcare, 

or Commiſſioners for the Cuſtody of the Great Seal of Great Britain, for Court would 
the Time being, or by ſuch two of the Juſtices of the Courts of King's not delay Al- 
* Bench, Common Pleas, or Barons of the Court of Exchequer at Weſtmin- 3 : 
« fer, to whom the Conſideration of ſuch Certificate ſh II be referred ine 
the Lord Chancellor; and any of the Creditors of ſuch Bankrupt are to to his Bill. 
« be allowed to be heard, if they ſhall think fit, before the reſpective Per- Ak. Rep. 
« ſons aforeſaid, againſt the making ſuch Certificate, and againſt the 73- Pl. 


« Confirmation thereof; nor ſhall any Commitlioner ſign ſuch Certificate 28. ce 1 


. * . - . . J. . 

« till after four Parts in five in Number and Value of the faid Creditors 8 

„ ſhall have ſigned the ſame.” allowed in 
Lite- time of 


Bankrupt, though not conficmed till after his Death, good. Alk. Rep. 77. Certificate diſcharges 
Perſon of Bankrupt, and his Eſtate /xb5/-quently accrued, but not the Eſtate in Hands of Aſſignees. 
Atk. Rep. 79. Mcaundamus will not he to compel an Allowance of a Certificate. Atk. Rep. 82. pl. 
21. Signing Cert ficate of a Bankrupt Trader in Ireland, in three Months atter Commiſſion is ſued, 
too ſoon, and thereiore diſallowed, Atk Rep. 82. pl. 31. See id. 84. pl. 32. Party muſt either 
prove a Debt, or ſhew a reaſonable Ground for a Claim for aſſenting to or diſſenting from Certificate, 
Atk. Rep. 85, Certificate does not diſcharge Bankrupt's Sureties. Alk. Rep. 84. Certificate 
ſigned the fame Day with Bankrupt's laſt Examination ſtayed. Atk. Rep. 86. Where there is 2 
joint and ſeparate Commiſſion, a Creditor under the joint, may come under the ſeparate one, and 
aſſent or difſent to the Certificate under the ſeſ atate one, Atk Rep. 97. pl. 45. Superſedeas of 
Commiſſion entirely defeats Certificate. Atk. Rep. 145. pl. 84. Certiticate not compleat till al- 


lowed. 2 Bur. 717, Sc. (6) Atk. Rep. 207. pl. 114, “ 


power of Attorney from « foreign Creditor to be atteſted by a Notary, 24 Geo. 2. c. 57. ſ. 10, 


By the ſaid Statute it is enacted. That every Bond, Bill, Note, Con- Sect. 11. 
tract, Agreement, or other Security, whatſoever, to be made and given 
* by any Bankrupt, or by any other Perſon, unto, or to the Uſe of, or in 
* Truſt for any Creditor or Creditors, or for the Security of the Payment 
* * of any Debt or Sum of Money due from ſuch Bankrupt at the Time of*Page 272 
his becoming Bankrupt, or any Part thereof, between the Time of his | 
becoming Bankrupt, and ſuch Bankrupt's Diſcharge, as à Conſideration 
* or to the Intent to perſuade him, her or them, to conſenc to, or ſign any 
* ſuch Allowance or Certificate, ſhall be wholly void and of no Effect, and 
the Monies thereby ſecured, or agreed to be paid, ſhall not be recovered 
* or recoverable ; and the Party ſued on fuch Bond, Bill, Note, Contract 
* or Agreement, ſhall and may plead the General Iſſue, and give this Act 
and the Special Matter in Evidence. 
Provided that nothing in this Act ſhall be conſtrued to extend, or Sed. 12. 


give or grant any Privilege, Benefit or Advantage to any Bankrupt what- 
Vol. I. U | © ſoever 
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The Lord 4 ſoever, againſt whom a Commiſſion of Bankrupt under the Great Sea} 
v7 mr „ hath ifſued, or hereaſter ſhall iſſue, who bath or ſhall, for or upon Mar. 
= _—_— .** riage of any of his or her Children, have given, advanced or paid, above 
Clauſe muſt the Value of 1007. unleſs he or ſhe ſhall prove, or by his or her Books 
be conſtrued** ſairly kept, or otherwiſe, upon his or her Oath, or, being of the Peo- 
ftricily, and « ple called Quakers, upon ſolemn Affit mation, before the major Part of 
-36-5 vp" war the Commiſſioners in ſuch Commiſſion named and authorized, that he 
the Children © or ſhe had at the Time thereof, over and above the Value fo given, 
of the Bank- advanced or paid, remaining in Goods, Wares, Debts, ready Money, 
rupt. Alk. of other Eſtate Real or Perſonal, ſufficient to pay and fatisfy unto each 
Rep. 86. « andevery Perſon to whom he or ſhe was any ways indebted, their full and 
„ intire Debts ; or who hath or ſhall have loſt in any one Day, the Sum 
* or Value of 5. or in the Whole the Sum or Value of 1001. within the 
Space of twelve Months next preceding his, her or their becoming 
„ Banktupt, in playing at or with Cards, Dice, Tables, Tennis, Bowl, 
Billiards, Shovelboaid, or in or by Cock-fighting, Horſe-races, Dog. 
* matches, or Foot-races, or other Paſtimes, Game or Games whatloever, 
* or in ot by bearing a Share or Part in the Stakes, Wagers or Adventures, 
or in or by Betting on the Sides or Hands of ſuch as do or ſhal! play, 
«*« act, ride, or run as aforeſaid ; or that within one Year before he or fie 
* became Bankrupt, ſhall have loſt the Sum of 1oo/. by one or more 
« Contracts for the Purchaſe, Sale, Refuſal or Delivery of any Stock of 
any Company or Corporation whatſoever, or any Parts or Shares of any 
* Governinent or Publick Funds or Securities, where every ſuch Contract 
« was not to be perſormed within one Week from the Time of the mak- 
ing ſuch Contract, or where the Stock, or other Thing ſo bought or ſold, 
„% was not actually transferred or delivered in purſuance of ſuch Con- 
= act.” 
It is further enaQted, © "That if any Bankrupt, who ſhall have obtained 
2 4 4 his Certificate, and ſuch Certificate ſhall have been allowed and confirm- 
reditor _ : 3 ; 2 1 : 
clects to pro- ed, ſhall be taken in Execution, or detained in Priſon, on account of 
ceed at Law, any Debts due or owing before he became Bankrupt, by reaſon that 
he may ſtill judgment was obtained before ſuch Certificate was allowed and confirm. 
* ed, it ſhall and may be lawful for any one or more of the Judges of the 
raed Bree * Court wherein Judgment has been ſo obtained againſt ſuch Bankrupt, on 
Atk. Rep, ** ſuch Bankrupt's producing his Certificate allowed and confirmed, to or- 
220. pl. 121.“ der any Sheriff or Sheriffs, Bailiff or Officer, Gaoler, or Keeper of any 
9 “ Priſon, who hath or ſhall have any ſuch Bankrupt in his Cuſtody by 
—— vi tue of any ſuch Execution, to di —_ ſuch Bankrupt out of Cuſtody 
cc - 2 
rupt from a ON ſuch Execution, without Payment of any Fee or Reward ; and ſuch 
Commit- Sheriff or Sheriffs, Bailiff or Officer, Gaoler or Keeper, is and are hereby 
ment under © required to diſcharge ſuch Bankrupt out of Cuſtody accordingly, and is 


— conlityy and are hereby indemnified from any Action for an Eſcape for his or their 


Alk. Rep. ſo doing.“ 
1252. pl. 142, f 
Certificate obtained, pending an Action, diſcharges the Bail of a Bankrupt, if xe? before fixed, then. 
wiſe not, Bur. 244. But the Bankrupt himſelf, though diſcharged of the original Debt, is ye! U 
to the Judgment againſt him in an AQion upon the Bail-Bond. Bur, 436. 


- 


Bargain 


„ r O 0 , 0 


paſſing an Eſtate in Lands by Deed indented and inrolled ; This 


8. cap. 10. which executes all Uſes raiſed ; and as this has introduced a 
more ſecret Way of Conveyancing than was known to the Policy of the 
Common Law, therefore the Inrolment of the Deed of Bargain and Sale 
was made neceſſary by the 16th Chapter of the Statute ; but the Learning 
of this Head depending on Statutes, it is firſt proper to recite that, 

By the 27 H. 8. cap. 10. ** Where any Perſon or Perfons ſtands or is 
« ſeiſed of or in any Honours, Cc. Lands, Tenements, Rents, Services, 
« ffc, to the Uſe, Confidence or 'I'ruſt of any other Perſon or Perſons, or 
« Body Politick, by reaſon of any Bargain, Sale, Feoffment, c. ſuch Per- 
« ſon or Perſons, Ic. that have any ſuch Uſe, thall be deemed and ad- 
« judged in lawful Seiſin, Eſtate and Poſſeſſion thereof, to all Intents and 
« Purpoſes, of or in ſuch like Eſtates as they have in the Uſe, &c. and 
« the Eftate, Right and Poſſeſſion of him and them ſo ſeiſed to any Uſe, 
„c. ſhall be deemed and adjudged in him or them which have the 
« Uſe, Cc. after ſuch Quality, Manner, &c, as they had before in or to 
« the Uſe. Cc. 

By the 27 H. 5. cap. 16. No Manors, Lands, Tenements, or other 
© Hereditaments ſhall paſs from one to another, whereby any Eftate of In- 
« heritance of Freehold ſhall be made or take Effect, or any Uſe thereof 
* to be made, by reaſon only of any Bargain and Sale, except by Writin 
« indented, ſealed and inrolled in one of the Courts at Weſtminſter, or elle 
* within the County or Counties where the Lands, Cc. fo bargained and 
« ſold lie, before the Cu/tos Rotulorum, and two Juſtices of Peace, and the 
© Clerk of the Peace of, fc. or two of them, whereof the Clerk of the 
peace to be one; the ſame Inrolment to be made within ſix Months after 
the Date of the ſame Writing indented. 

„Provided this Act extends not to any Lands, c. lying within any 
„City, Borough, Ec. wherein the Mayors, Ec. or other Officers have 
* uſed to inrol any Evidences, Deeds or other Writings within their Pre- 
* cinQ or Limits.“ | 

By the 5 Elis. cap. 26. © Bargains and Sales of Lands, c. in the 
County of Lancaſter, being within fix Months inrolled in the Chancery 
at Lancafler, or before the Judges of Aſſiſe there, of Lands, Cc. in Che- 
* hire, in the Exchequer at Che/ter, or before the Judges of Aſſiſe there, 
of Lands, &c. in the Biſhoprick of Durham, in the Chancery at Dur- 
« ham, or before the Juſtices of Aſſiſe there, ſhall he as effectual as if in- 
rolled in any Courts at Weſtminſter. Provided this Act extends not to 


_ * any Lands lying within any City, &c. wherein the Mayors, Cc.“ 


We ſhall now conſider, 
(A) TUho may bargain and ſell, and to whom. 
274. 
(B) TUhat may be bargained and ſold, 275. 


Bargain and Sale. #7; 


ARGAIN and Sale is a Contract in Conſideration of Money, Co. Lit. 273. 


2 Inſt. 672. 
Kelw. 86. 


Manner of conveying Lands is created and eſtabliſhed by the 27 H. Co. 87. 


Da. | (C) In 


BARGAIN A D SALE. 


*Page 274 (C) Jn what Manner a Bargain and Sale may 
be made; and herein of the TUozds to be 
made ute of, 270. 
(D) Of thy Conſideration, 276. 
(E) Of the Inroiment. 277. 


And herein, 


1. The Relation between the Inrolment and the 
Deed. 277. | | 
2. What Eſtates are to be inrolled ; and herein of 
the Exception as to Lands, in Cities, Boroughs, 

„ 
3. The Time of Inrolment. 279. 


(F) The Manner of pleading Bargains and 
Sales, 279. 


(A) Tho may Bargain and ſell, and ro whom, 


Bro. Fec#®- HE King, and all other Perſons that cannot be ſeiſed to a Uſe, 
ment toes cannot bargain and ſell ; for at Common Law, when a Man had 
77 1 0 ſold his Land for Money without giving Livery, the Ule only paflcd in 
Foph. * * Equity, and this is now executed and becomes a Bargain and Sale by the 
Statute ; but antecedent to any ſuch Execution there mult be a Uſe well 
raiſed, which cannot be without a Ferſon capable of being ſeiſed to a Uſe, 
which the King is not, there heing no Means to compel him to pertorm the 
Uſe or Truſt; for the Chancery has only a delegated Power from the 
King over the Conſciences of his Subjects; and the King, who is the uni- 
verlal Judge of Property, ought to be perfectly indiffercat, and not to take 
upon him the particular Defence of any Man's Eſtate as 2 i ruſtee. 
16 Co, 96, If Tenant in Tail bargains and ſells his Land in Fee, this paſſes an Eſtate 
98. determinable upon the Life of Tenant in ail; for at Common Law the 
_ 260, Uſe could not be granted of any greater Eſtate than the Party had in him; 
Co. 14, 18. now Tenant in Hail had an Inheritance in him, but he could diſpoſe of it 
Co. Lit. 151, only during his own Lite ; and therefore when he ſells the Uſe in Fee, 
v. Ceſtui que Uſe has a kind of Inheritance yet determining within the Com- 
paſs of a Life; and the Statute executes it in the ſame Manner as he has 
the Uſe, and conſequently he will have ſome Properties of a Tenant in 
Fee, and ſome of a Tenant for Life only; but if Tenant for Lite bargains 
1404 and ſells in Fee, this paſſes only an Eſtate for (a) Life, for he could not 
Lene For. Paſs the Uſe of an Eſtate for Life to the Bargainee, and the Statute exe- 
feiture. Cutes the Poſſeſſion as the Party has the Uſe, 
Sand. 260. 
2 Iaſt. 674. Mo. 42, 1 Co. 98. 10 Co. 96. 


Mo, 41. If a Huſband ſeiſed of Lands in Right of his Wife, or Tenant in Tail, 
bargains and ſells the Trees growing on the Lands, and dies before Seve- 


rance, the Bargainee cannot afterwards cut them down and take them 
away. | 


If 


BARGAIN any SALE. 


* If a Son and Heir bargains and ſells the Inheritance of his Father, „Page 275 
this is void, becauſe he hath no Right to transfer ; the ſame Law of a | 


(a) Releaſe, Kelw. 84. 

Co. Lit. 258. 
But if the Son makes a Feoffment of the Inheritance of his Father, this paſſes an Eftate during the 
Son's Life, for it is a Diſſe tin to the Father, and the Son, after the Father's Death, cannot avoid it; 
tor no Man can alledge an Injury in any voluntary Act of his own. Co, Lir. 265. a. (a) But if 
the Son releates with Warranty, he and his Heirs are for ever hereafter barred by the Rebutter. 
Co. Lit. 265. 2. | 


If there be two Jointenants, and one of them makes a Bargain and Sale Cro. Jac. 53. 
ot his own Eſtate in Fee, and then the other dies, the other Moiety ſhall Co. | omg: 
{urvive to the Bargainor ; for ſince the Freehold is in the Bargainor, the alt. 3. 
Inheritance continues; but if ſuch Jointenant had bargained and fold to- 
um Statum ſuum in Fee, though he died before Inrolment, yet if the Deed 
were afterwards inrolled, the Moiety would not ſurvive, but would pals to 
the Bargainee. 

If an Infant bargains and ſells his Land by Deed indented and inrolled, 2 I. 673. 
yet he may plead Non- age; for notwithſtanding the Statute the Bargainee 
claims by the Deed as at Common Law, which was, and therefore is ſtill, 
defeafible by Non-age. | 

If a Wife joins with her Huſband in a Bargain and Sale by Deed indented If. 673. 
and inrolled of her Lands, yet it ſhall not bind her, for the Wife cannot be | 
examined by any Court without Writ, and theie is no Writ allowed in this 
Vaſe, which is for the better Security of Wives, who are by our Law in- 
tirely ſubjected to the Will of the Huſband. 

A Man may bargain and ſell to a Corporation, for they may take a 10Co.24,34. 
Uſe, though the Money be given by the Governors in their Natural 2 Abr. 

acity. Ela 
ö A Man may bargain and ell to his Son, but then the Conſideration of 7 Ce. 40. 
Money ought to be expreſſed, and it ought to have all the other Circum-2,0% 24: 
ances of a Bargain and Sale; but this ſhall operate as a Covenant to ſtand a 
ſeiſed, if there be none bur the Conſideration of Natural Love and Aﬀec- Vent. 137. 
don expreſſed, Lev. $6. 


(B) Uhat map be bargained and ſold. 


NV Freehold or Inheritance in Poſſeſſion, Reverſion or Remainder, 2 Co. 54. 
upon an Eſtate for Years, or Life, or in Tail, may be bargained and Dyer 309. 
fold, but the Deed thall be inrolled. 2 loft. 671. 
But a Man ſeiſed of a Freehold may bargain and fell it for Years, and Co. g3. 
this ſhall be executed by the Statute of Ules, but it need not be inrolled by * Rol. Abr. 
the Statute of Inrolments. | Is 671 
A Man poſſeſſed of a Term cannot bargain and ſell it fo as to be exe-2 Co. 38, 36. 
cured by the Statute. Poph. 76. 
A Rent in eſſe may be bargained and fold, becauſe this is a Freehold Kew. 83. 
within the Statute ; and before the Statute a Rent newly created might be 1 Co. 126. 
bargained and fold, becauſe when Money, as an Equivalent, was given, Aud. 327. 
and Ceremonies or Words of Law were wanting, the Chancery ſupplied ue 179 
them; but it ſeems, that ſince the Statute, a Rent newly created cannot be 
bargained and ſold, becauſe there ought to be a Freehold in ſome other 
Perſon, to be executed in Ceftui que Uſe ; but here can be no Seiſin of this 
Rent in the Bargainor, becauſe no Man can be ſeiſed of a Rent in his own 
Land, and conſequently there can be no Eftate to be executed in the Bar- 


inee. 
1 If 


EC UNSW AIN ans TALE 
*Page 296 If 4 by Indentute inrolled Bargains and ſells Lands to B. and his 
Heirs, with a Way over other of the Lands of 4. this is void as to the 
Tro jac. 189. Way; for nothing but an Uſe paſſes by the Deed, and there can be no 
Brondh Y- Uſe of a Thing not in eſſe, as a Way, Common, &c. before they are 
Þ+ But 9. If created. f 
the Grant 


would not amount, in many Caſes, to a Licence, at leaſt during the Life of the Grantor ? 


* 


(C) In what Manner a Bargain and Sale may 
be made; and herein of the Mozds to be made 


ule of, 

"EE T Common Law Lands might be bargained and fold by Words only 
. #76: for it wes the Conſideration that in Equity raifed the Uſe, but fince 
Peph. = the Statute of 27 H. 8. cap. 16. Lands cannot pats without Indenture. 
Dal. 63. 


And therefore Lands in Cities and Boroughs might, ſince this Act, till the 29 Car. 2. c. 3. hare 
been bargained and fold by Word only. 2 latt, 676, Yelv. 124. See et 278. Div. 2. 


2 Inſt. 672. It is not neceſſary to uſe the Words Bargain and Sale, but any Words 
Cro. Jac. equivalent are ſufficient, and whatever Words upon valuable Conſideration 


_— , would have raiſed an Uſe of any Lands, Sc. at Common Law, the ſame 

Cro. Elz. amount to a Bargain and Sale within this Act; as if a Man by Deed, Cc. 

166. for a valuable Conſideration covenants to ſtand ſeiſed to the Uſe of ano- 
ther. Ec. . 


£ 18%. 3313, Though the Deed may be either in Parchment or Paper, yet the Inrol- 
ment muſt be in Parchment only, for that is implied when an Inrolment is 
to be in any of the Courts of Record at Weſtminſter ; and in the Clauſe of 
Inrolment by the Clerk of the Peace, it is particularly provided, that he 
ſhall ſufficiently inrol and ingroſs it in Parehment. 
2 Co. 38. A Man demiſes, bargains and ſells a Manor, Part in Demeſne and Part 
— 4's in Tenants Hands for ſeventeen Years, the Party may chuſe either to take 
: it by way of Leaſe at Common Law, and then the Tenants mutt attorn 
or by way of Bargain and Sale without Attornment; and this agrees with 
the Policy of the Common Law, to take every Man's Grant, fo as to pals 
an Intereſt as ſhall be moſt advantageous for the Grantee ; and fince, in 
this Caſe, the Words allow a double Way of taking it, the Grantee ſhall 
be Judge which is molt beneficial, 


6 


(D) Df the Eonſideration. 


pe F a Man bargains and ſells Lands for divers good Cauſes and Conſideta- 
3 82 tions, it is void, uileſs Money be averred ; for felling ex vi termini 
me ſuppoſes a transferring a Right of ſomething for Money, the Common Me- 
dium of Commerce; but if there be no ſuch Conſideration it may be an 
Exchange, a Covenant to ſtand ſeiſed, Grant, Cc. but it can be no Sale 

within the Statute. 
Mo. 338, If there be a Confideration of Money expreſſed in the Deed, no Aver- 
ment nor Evidence can be admitted againſt it, for the Affirmative 1s 
proved by the Deed, and it is impoſſible to prove the Negative. if 


BARGAIN any SALE, 
If the Days ſays for a competent Sum of Money, it is ſufficient, with-*Pagez77 


« gut averring the Sum, for it is a Sale if there be any Money, Moor 378. 
A Man in Confideration of 70/. bargains and ſell; to his Daughter and, Co. 176. 
F. in Tail, who intermarty, it may be averred tam in Confideratione 2 Co. 76. 2 

Maritagii quam in Conſid de Jol. for a Man may aver any Conſideration 

conſiſtent with that in the Deed. : 8 
If a Man in Conſideration that 7 S. was bound in a Recogaizance, and Cro. El. 

other Bonds for him, and for divers other good Cauſes and Conſiderations 39% 

bargains and ſells his Land to him and his Heirs, it is not good. 

It a Man in Conſideration of fo much Money to be paid at a Day to Dyer 337. 8. 
come bargains and ſells, the Uſe poſſes preſently, and after the Day the 

Pirty has an Action for the Money, for it is a Sale by the Money paid pre- 


lently or hereafter. 


(g) Of the Inrolment: And herein, 
1. Lhe Relation between the Inrolment and the Deed. 


Common Law the Uſe paſſed from the Delivery or Date of the Dyer 214. 
1 Deed, and by the Statute 27 H. 8. cap. 10. the Poſſeſſion paſſed as Hob. 136. 
the Party had the Ule at the'l ime of the Delivery of the Deed ; but _ 3p 674. 
was thought proper to add ſome further Circumſtances, which is done by ot _ 
cap. 16. and therefore, if theſe Circumſtances are obſerved, it hath the Rol. Abr. 
fame Effect it had before at Common Law, to wit, to raiſe the Uſes from 6527. 
the Delivery; for the Words of the Stature are only to add ſome Things, Owen 149, 
and not to aboliſh or ſet aſide the Force it had formerly. 1885 
If A. bargains and ſells Lands to B. and his Heirs, and before Inrolment cro. Jac. 52. 
B. reciting this Bargain and Sale to be by Indenture inrolled, bargains and Bellnghant 
tells to C. and his Heirs, all the Eftate which he had by the ſaid Indenture “. 2 
inrolled, and after the firſt, and then the ſecond Deed is intolled; by Daniel d ant — 
and King ſmill, the Lands are well conveyed to C. for when the firſt lnden- 
ture was inrolled, the Eſtate was in B. ab initio to bargain, fell, Fc. and 
the Words in the ſecond Deed are apt enough to paſs the Land, and the 
Recital of the Inrolment immaterial ; but Anderſon and Warberton cont” ; 
for a Man cannot paſs what he hath not, and till the Deed was inrolled B, 
had nothing, and he paſſed only what he had by Indenture inrolled : But 
Walmſfly held, The Land paſſed not, by reafon of the Miſrecital, but 
that otherways it would have paſſed; and it was adjudged for the Detend- ' 
ant, according to the Opinion of the three laſt Judges f. | + The uſual. 
Way now of 
prſſing Eftates, is by Leaſe and Releaſe, whereby the Poſſeſſion and Freehold inſtantly Ste in the 


Purchaſer. In ſome few particular Caſes a Bargain and Sale inrolled may be more proper; a Bar- 
Cain Sale and Leaſe, may be compriſed in one Deed, and being inrolled may anſwer both Purpoſes. 


If a Man ＋ and ſell his Manor, to which there is an Advowſon 2 Co. 56. 
appendant, the Bargainee can make no Title to preſent before Inrolment. 

If a Man bargains and ſells his Land, and then ſuffers a Recovery, 4 Co. Hind's 
levies a Fine, or makes a Feoffment to the Bargainee, and then the Deed Cale. 
is inrolled, the Land paſſes by the Recovery, Fine or Feoffment ; for fince 8 
the Freehold and the Uſe is in the Bargainor till Inrolment, it muſt paſs $62; — 
by the Recovery, c. and when it has paſſed by the Recovery the Uſe can- 4 Leon. 4. 


not riſe, nor Poſſeſſion be executed from the Date of the Deed. ag 49- 
OD. 222. 


If 


BARGAIN any SALE, 


2 Inſt. 674. If the Bargainor or Bargainee die before Inrolment, it may notwith. 
Hob. 136. ftanding be inrolled, for here are Parties to give and take the Intereſt when 
And. 449. ft begins to veſt, for it veſts from the Date of the Deed ; otherwiſe in the 
277 Caſe of an Attornment. 

page 278 lf a Man bargains and ſells his Land, the Bargainee may be Tenant to 
Vent. 361. the Præcipe before Inrolment, and may receive a Releaſe before Inrolment. 
1 Vent. 36. But where the Commiſſioners of a Bankrupt had aſſigned the Bankrupt's 
2Show.Rep. Lands to the Leſſor of the Plaintiff, which Indenture was afterwards in- 
i156. S. C. rolled, but the Declaration was upon a Demiſe made after the Indenture, 
. beſore the Intolment; it was adjudged, That this Declaration was 
Carth. 158. not ſufficient f. 

S. P. adjudg- 


ed on the Authority of this Caſe. Show, 207. S. C. where it is ſaid, that Holt Ch. Juſt. held, 
That it was not amendable. 


F The Bankrupt Statutes direct the Sale of Freehold Land unde Commiſſion of Bankrupt, to be 
by Deed inrolled, cheietore, till Inrolment, the Pu:coaſer hath not a compleat Title. 


Owen 150. If a Man hargains and ſells a Reverſion, and the Rent is incurred, and 
ge 209. afterwards the. Deed is inrol.ed, the Bargai ec ſhall! have the Punt unpaid; 
310. put if the Rent be paid to the Bargainor, the Tenant :s no! oviy exculed, 

but the Ba gainor is not accountable, becauſe the CortraR nad not avy f. 
fect to pals the Lftate from the Bargainor before Icrolment ; and the Re- 
lation of a Liw cannot make void an Act that was lawful, tor it cannot be 
ſet aſide but by an expreſs and poſi ive Law, 

Owen 6g, It a Man makes a Leaſe for Life, reſerving Rent, with Clauſe of Re- 

8 6. entry, and then bargains and ſells the Reverhon, the Bargainee demands 

Latch : - the Rent, and the Leſſee refuſes, and then the Deed is inrolled, the Bar- 

Sid. 310. gaince cannot enter for the Forfeiture ; for till Inrolment he is not Grantee 

Cro. Car. of the Reverſion within the Statute capable of the Duty, and conſequently 

217. at the Day could make no legal Demand, which was precedently neceſſary 
to this Entry. 

1 And. 160. If a Man ſeiſed in Fee is bound in a Recognizance, and then bargains 

Owen69,70.ard ſells all his Lands, and then the Recognizance is forfeited, and then a 

— N Scire facias is ſued out againſt the Land in the Hands of the Bargainor, and 

217. then the Deed is inrolled, this Scire facias is not maintainable. 

Co. Lit.147. If before Inrolment the Bargainor and Bargainee grant a Rent, Ac. after 

b. Inrolment, by Operation of the Statute, it ſhall be the Grant of the Bar- 
gainee, and Confirmation of the Bargainor. 

And. 161. If Lands are bargained and ſold, and the Bargainee die before Inrolment, 

Cro. Car. his Wife ſhall not be endowed ; fo if a Man bargains and ſells Lands by 

1 Indenture, and then takes a Wife and dies, and after the Deed is inrolled, 

bargained the Wife ſhall not be endowed. 

and ſold, and 


4 Stranger enters, and then the Deed is inrolled, the Bargainee dies, his Wife ſhall be endowed; 
but for this «ide Tit. Dower. | 


2. What Eſtates are to be inrolled ; and herein of the Exception as to 
Lands in Cities, Boroughs, Cc. 


2 Loft. 651. All Eſtates of Freehold and Inheritance muſt be inrolled ; but if a Man 


bargains and ſells his Lands for any Number of Years, the Deed need not 
be inrolled. 


7 Eo. Bedel's If a Man bargain and fell Land to his Son in Confideration of Money, 
Ca'e, the Decd muſt be inrolled ; bur if the Father, in Conſideration of Natural 
Love and Affection, and allo for Money, grants Lard to his Son, this need 
rot be inrolled ; for Covenants to ſtand ſeiſed are not within the Words of 
the Statute, and where the Conſideration of Blood is expreſſed, it may 


Enury 


BARGAIN AMY SALE, 


enure as a Covenant to ſtand ſeiſed, but it is only a Sale when the Confi- 
geration of Money is alone expreſſed, for that excludes all other tacit Con- 
ſiderations. 


Lands in Cities, Boroughs, c. that have the Privilege of Inrolments, 2 Inft. 676. 
are not within the Act; for though the Intent of the Statute be, to have I 32 
excepted them from Inrolments in the Courts of Weſtminſter only, yet Felv. * 
the Statute is ſo worded that they ate diſcharged from any Inrolment at 
# all ; and therefore the Poſſeſſion of ſuch Lands is executed from the Date *Page 279 
of the Deed. t + _ ante 

276. C. 


3. The Time of Inrolment. 


It muſt be inrolled within ſix Months from the Date, which ſhall be ac- 2 Inſt. 674. 
counted according to the Computation of twenty-eight Days per Month; 6 Co. 6a. 
for Month, in its proper and original Signification, is the Space of Time 
meaſured by the compleat Courſe of the Moon ; as the Year is the Time 
meaſured by the Complement of the Sun's Courſe. 

From the Date, and from the Day of the Date, in this Caſe, is taken Hob. 140. 
is all one, as it is in all other Caſes of Computation, and therefore the In- 8 4k. 
rolment may be on the Day of the Date, or on the laſt Day of the fixth © S 
Month after the Day of the Date; for though when an Intereſt paſſes from Door 282. 
the Day of the Date, the Day itſelf is excluded; yet when a Time is 3 Lev. 438. 
ſtinted, in which an Act ought to be done, it is in order to haſten the doing 2 Salk. 413. 
of that Act; and therefore the doing of it on the Day from whence the? Mod NY 
Period is firſt reckoned is within the Time appointed, and the laſt Day of : 
the ſixth Month, is within the Words of the Time given. 

If the Deed has no Date, the fix Months are to be reckoned from the Hob. 140. 


Delivery, but not otherwiſe. 2 Inſt. 674. 
: Mo. 42. 


2 — 


6—— A ll 


(F) The Manner of pleading Bargains and 
Sales. | 


Bargain and Sale is a Deed inrolled, and as ſuch muſt be pleaded, Co. Lit.225. 

and the Deed itſelf, whereby the Uſe originally paſſes, being a Mat- b. 251. b. 
ter in pats, muſt be produced, and not the Tenor of the Deed, which is * _ 573. 
on the Roll of Record; for though the Inrolmen: being on Record is of; Go * 
undoubted Veracity, being the Tranſaction of the Court, yet the private 2 Rol. Rep. 
Deed has not the Sanction of a Record, though publickly acknowledged 119. 
and inrolled; for it might have been falſly and fraudulently dated, or ill 4 That is, 
executed, x It is directed 
by the Statute to be, and ſhould be isrolled, within fix Months. See 27 H. 8. c. 16. 


The Party that claims by any Bargain and Sale, muſt ſhew in what Court Yelv. 213. 
the Deed is inrolled, becauſe he mutt ſhew all Things in certain that make * a * 
out his Title; otherwiſe his Adverſary would be put to an infinite Search 3 
before he could travetſe with Security. 291. 8. C. 

In Debt for Rent, the Plaintiff declared upon a Leaſe made by a Stranger, 
who after bargained and fold the Reverſion to the Plaintiff per [ndenturam Allen 19. 
debito modo irrotulat” in Curia Cancellarie ; and after Verdict for the Plain- Xing and 
uf Judgment was arreſted, becauſe it was not alledged that the Inrolment Somer land. 
was within fix Months, nor ſecundum formam Statuti, and debito modo Carter 221. 


will not help it, for it might be ſo at Common Law. ac = 


Judgment 
arreſtcd accordingly ; r debits medo may be an Inrolment at Common Law. 


If 


BARGAIN any SALE, 
If a Man makes a Leaſe for Years the 10th of May, and afterws 
a 4 dargains and ſells his Lands, and antedates the Deed by making it the — 
Gains ons. of April, and the Inrolment is alſo as of that Time, the Leſſee is without 
Leon. 183, Remedy, for he cannot aver againſt the Record.“ 


2 Leon, 121. 
3 Leon. 175, 176. Savil 91. cont”, and Head of Pleas and Pleadingi. 


* But 9. If he may not maintain an AQton of C inſt TREE 
the Grantee ? 7 of Covenant againſt the Leſſor, if he is oufted by 


*Page 280 In pleading a Bargain and Sale the Party ought r ly t . 
ment of the Money. v Hang ENS e 


Leon. 170. 

Vide Moor 504. But the Want thereof is helped after Verdict, upon Nes conceſſit ; for it muſt be i 
tended proved at the Trial. Lev. 308. 2 Stra. 1269. Ld. — 2 108, T. Bark 
200. 10 Aa. c. 18. ſ. 3. A Copy of the Inrolment ſhall maintain a Plea of the Deed, with a Pg. 


BARRATRY. 


50 * ** be po hs a 1 280. 

e Fozm of the Pꝛoceedings again 
an Offender. 281. : ga againft ſuch 
(C) How puniſhed. 281. 


(A) Who wall be ſaid to be a Barratoy. 


Barrator is deſcribed a Perſon who is a common Mover, Exciter 

or Maintainer of Suits or Quarrels, either in Courts or in the 
Hawk. P. C. Country; and this Offence conſiſting in all Kinds of Diſturbances 
243. of the Peace, and the ſpreading of falſe Rumours and Calumnies, whereby 
Dan. 726. Diſcord and Diſquiet may grow among Neighbours, it is not material 
3 Inſt. 175. whether the Suits commenced be in a Court of Record or not, or whether 

thoſe _—_— relate ta a diſputed Title of Poſſeſſions or not. | 

at. Abe But i a Man proſeci es an infinite Number of Suits, which are his own 
_ 7 OD Suits againſt others, yet he ſhall not be a Barrator by this; for it 
Bur by they are falſe and groundlefs, the Defendants ſhall have Coſts againſt him, 


Hawk. P. C. 

243. if ſuch Suits are merely groundleſs, and brought only with a Deſign to oppreſs the Defendants, 
ſuch a Man may as properly be called a Barrator, as if he had ſtirred up others to bring them ide 
3 Mod. 98. 8 Co. 36. b. 


Co. Lit. 
368. a. b. 
8 Co. 36. b. 


Hark. P. C. An Attorney cannot be deemed a Barrator in reſpect of his maintaining 
343. another in a groundleſs Action, to the commencing whereof he was no 


way privy. 
Allo 


38. A KR AT EF | 
Alſo it ſeems clear that no Man can be a Barrator in reſpe& to (a) one 


AR only; for every Indictment for ſuch Crime muſt charge the Defendant Hank. P.C. 
with being Communis Barra&ator, 51 A 

| 10 ſpect to one 

A Feme Covert (6b) cannot be indicted as a common Barrator. or two A0 


' only. 
2 Rol. Abr. 39. (5) But this Opinion Serjeant Hawkins ſays is juſtly queſtionable z for ſince a Feme 
Covert is as capable of exciting Quarrels, in frequent Repetition whereof the Notion of Barratry ſeeras 
to conſiſt, as if ſhe were Sole, why ſhould ſhe not as properly be iadictable for it? Hawk. P. C. 243. 


6 


* (B) Df the Fozm of the Pꝛoceedings againſt age 281 
ſuch an Offender, 


O general Indictment, charging the Defendant with being a common 
N Oppreſſor and Diſturber of the Peace, and Sturer up of Strife among 3, 588. 
Neighbours, is good, without adding the Words Communis Barradtator *, Cro. Jac. 
which is a Term of Art appropriated by the Law to this Purpole. 526, 


® Now Proeceding: are in Exglifh, the Perſon indifted muſt be charged to be a common Borrator. 


An Indi ment of Barratry concluding cont” formam Statuti is good, tho“, f Abr 
no Statute be made direQly againſt it, but only for the Puniſhment of u, %. 


{uppoſing it an Offence at Common Law. Tre, Jo. 
. ro, 


. $27 
Car. 34% 2 Keb. 409, 419. Cro. Eliz. 148, Hawk, P. C. 244. 


Alſo it hath been holden, that an Indictment of this Kind may be good, 2 Keb. 410. 


without alledging the Offence at any certain Place; becauſe from the Na- Cro El.1ggs 
Latch 194. 


ture of the Thing, conſiſting in the Repetition of ſeveral Acts, it muſt be pam 430. 


intended to ha ve happened in ſeveral Places “; tor which Cauſe it is ſaid, and Rol. 
that a Trial ought to be by a Jury from the Body of the County, Rep. 295. 
cent. 


® Ds. If it is not better to alledge ſome certain Place? 


It hath been reſolved, that ſuch an Indictment is not good, without con- Cro. Jac. 
cluding con: pacem, c. for this is an eſſential Part of it. 527. 

t ſeemeth to be the ſettled Practice at this Day, not to ſuffer the Proſe- 5 Mod. 18. 
cutor to go on in the Trial of an Indictment of this Kind, without giving Fawk-F.C. 
the Defendant a Note of the particular Matters which he intends to prove 
2gainft him ; for otherwiſe it will be impoſſible to prepare a Defence againſt 
ſo general and uncertain a Charge, which may be proved by ſuch a Mul- 
tiplicity of different Inſtances, | 


(C) How puntthed. 


F they are common Perſons, the uſual Puniſhment is by Fine and Im- 
priſonment, and alſo by binding them to their good Behaviour; but 8 C 
they are of any Profeſſion relating to the Law, they may be further puniſh-,,, whe. 


ed by being diſabled to practice for the future, ther Juſtices 
ot the Peace, 


u ſuch, have Cogniſance of Barratry, without any other Commiſſion, by Virtue of the 34 Ed. 3. 1. 
ere; and vide Hawk. P. C. 243 244. Yelv. 46. 2 Rol. Rep. 151, and 2 Hawk. P. C. 40. 


Baron 


*Page 282 * Baron and Feme. 


(A) Tho are eſteemed Hugband and Wife; and 
herein of the Legality of the Marriage, and 
Marriage Contratts. 8 

(B) Of the Power given the husband by Law 
over the Perſon of his Ulife ; and herein of her 
Remedy foz any Injurp done her by him. 285. 

(C) 4 his Intereſt in her Eſtate and Pꝛopertp. 
286. | 


And herein, 


1. Of the Real Eſtate in her Right. 286. | 

2. Of her Chattels Real or Leaſehold Intereſts. 286. 

3. Of her Perſonal Eſtate in Poſſeſhon, and Chrſes in 
Action. 289. 


(D) Ok the Hugband's Right to Things accruing 
to the Mike during Toverture. 290. 

(E) Of the Wife's Ats and Agreements bekoze 
Marriage, in what Caſes revoked and made 
void by the Marriage. 291. | 

(F) There the pusband thall be liable to the 
Wife's Debts contratted befoꝛe Marriage; and 
herein of a Wife that is Executrix oꝛ Adminiſ- 
tratrir, 292, | T 

(G) TUhere ſhe alone ſhall be puniſhed foꝛ a Crimi- 
nal Offence, and where the Hugband thall be an- 
[werable foꝛ what the does in a Civil Action. 294- 

(H) Ok her Contratts foꝛ Neceſſaries ; and how far 
the Pusband is bound by ſuch Contratts, 295. 

(1) Tlhat AUs done by the Husband 02 Cite alone, 
92 Jointly with the Tice, will bind the Mike; 
and herein of her Agreement oz Diſagreement 
to ſuch Acts after the Death of the Pusband. 
2 EE OS 

(K) There the Hugband and Tife muſt join in 
bzinging Actions. 304. 

(L) Where they muſt be jointiy ſued. 307. 

(M) There a Wife hall be conſidered as a Feme } 
Sole. 308. 


What Right accrues to the Repreſentatives of either 
of them, on the Diſſolution of the Marriage, vide 
Head of Executor and Adminiſtrators. 

(A) Who 


BARON arp FEME, 


() Uho are eſteemed Þusband and Wife ; and vage 28; 
herein of the Legality of the Marriage and 
Marriage Contracts. 


ARRIAGE is a Compact between a Man and a Woman 
M for the Procreation and Education of Children, which is tog. Abe. 
continue during both their Lives; it may be celebrated in 2 34, 389. 
private Houſe as well as in a Church; for it being an Exchange ofSid. 64. 
mutual Vows in the Preſence of GOD, if all other Circumſtances are Perk. 306. 
complied with, it cannot be ſuppoſed that GOD is leſs preſent at theſe ß. NB 15% 


i Before th 
Marriages than thoſe made in the Church, qa 2s 


Pope Inns- 
cent the Third, there was no Solemnization of Marriage in the Church; but the Man came to the 
Houſe where the Woman inhabited, and led her home to his own Houſe, which was all the Cere - 
mony then uſed. Moor 170, per Geldingbam, Doctor of the Civil Law, arguende. 


The Age of Conſent to a Marriage in an Infant Male is (a) Fourteen, Co. L. 
and in a Female Twelve; but they may marry before; and if they agree 76, — nd 
to it when they attain theſe Ages, the Marriage is good; but they can- 2 Inft. 434. 
not diſagree before then; alſo if one of them be above the Age of Con- 3!9!t.13,8g. 


ſent, and the other under ſuch Age, the Party ſo above the Age may as — — 
well diſagree as the other; for both muſt be bound or neither. „ Rel: Abe. 
340. 


(a) Before this Age the Huſband may have Treſpaſs de muliere abducta. Moor 741. 2 And. 208, 
6 Co. 22. But if a Wife hath a Child before the Huſband attains the Age of Fourteen, it is a Bafſ- 
tard, Godolph. 434. * What thall amount to a Diſagreement, vide Rol. br. 340, 341. Vide 
Head of Infants. 


—_ 


Who cites 7 Co. 42, 43. Kenn's Caſe, which vide. According to Blackſtone, the Canon Law 
pays a greater Regard to the Conſtitution, thin the Age of the Parties; for if 2 are babies ad 
mairimgnizm it is a good Marriage, whatever their Age may be. Sce his Com. 1 V. 436. 


By the Statute 32 H. 8. cap. 38. it is enacted, © That no Reſervation 

or Prohibition (GOD's Law except) ſhall trouble or impeach any Mar- por the Ex- 
riage without the Levitical Degrees; and that no Perſon, of what poſition of 
Eſtate, Degree or Condition ſoever he be, ſhall be admitted to any of this Statute, 
the Spiritual Courts within the King's Realm, or any of his Grace's vide Co. Lit. 
other Lands and Dominions, to any Proceſs, Plea or Allegation con- 4 


2 Inſt. 684. 
trary to the Statute.” Vide 2811 b. 


c. 22. 28H, 
$.c:7. 28 H. 8. c. 16. Before whioh the Eccleſiaſtical Courts had the ſole Juriſdiftion of Matri- 
monial Cauſes. Vide 13 Ed. 1. The Statute Circumſpecte agatis. Hob. 181. Co. Lit. 235. 
2 Init. 683, 684. Vide Vaugh. 214. But if a Man marries his Couſin within the Degrees, or his 
Mother or Siſter, they continue Huſband and Wite till a Sentence of Divorce be pronounced. Rol, 
Abr. 349, 387. 


R «a 2 
. 


In a Prohibition to the Conſiſtory Court of York, for proceeding againſt Harriſon & 
a Perſon for Inceſt, who married the Relict and Widow of hie Great Uncle, C —_ 
it was agreed by all the Judges at Serjeants-Inn,that the Prohibition ſhould 8 x 
ſtand ; and the following Points were reſolved : Firſt, that by the Statute vaugb. 206. 
32 H. 8. cap. 38. no Marriage without the Levitical Degrees are unlawful,s. C. 
upon the Account of Conſanguinity nor Affinity, nor for that Reaſon can 
be proceeded againſt by the Eccleſiaſtical Court ; and though the Words of 
the Statute are, That no Prohibition (GOD's Law except) ſhall impeach 
ſuch Marriages, yet the Reſervation for GOD's Law was not intended to 


leave 


- — . 


— — . ane (.. — —6 


Mx 


* 
— — 


—— 
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BARON AvD FEME:. 


leave Marriages at large to the Determination of the Eccleſiaſtical Courts, 
as they were before ; for then the Levitical Degrees need never have been 
ſpoken of, and then indeed the Statute would have been of no Significa- 
tion; the proper Meaning thereof of theſe Words (GOD's Law except ) 
muſt be this, that the Statute did not intend to reſtrain the Ecclefiailic;} 
Courts from Divorces upon other Accounts; as upon the Account of In- 
ſufficiency, Adultery, Precontract, Cc. fo that the Law fulneſs of Marriage 
is hereby determined, but not as to other Cauſes. Secondly, That this 
*Page 28 4* Marriage with the Great Uncle's Wife was a Marriage without the Leyi. 
tical Degrees, and therefore lawful. Wt: 1 
Rol. Abr. Marriage is to be folemnized in Facie Eccleſiæ, and therefore a private 

357. Contract, without the Prieſt's Bleſſing, will make no Marriage. 
> ht A. and B. being Sabbatarians, were married by one in their own Way, 
pl. ? *437" who uſed the Forum of the Common Prayer, except the Ring, but was « 
Salk. 119. mere Layman ; the Wife dying, the Huſband took out Adminiſtration to 
— 14 her; but upon the Application of her Siſter, the Letters of Adminiſtration 
_ and ere repealed, and the Sentence of Repeal affirmed by the Delegates ; for 
Vide 1 Salk, the Huſband demanding a Right due to him as Huſband, muſt bring him- 
438. pl. 3, felf within the Rules preſcribed by that Juriſdiction to whom he applies; 
ſeerns cont. alſo the conſtant Form of Pleading Marriage is, that it was per Preſbyterum 
ſacris ordinibus conſtitutum ; and an Act of Parliament was made confirms 

ing the Marriages contracted during the Uſurpation. 

Meor 169, If 4. contracts himſelf to B. and after marries C. and B. ſues A. upon 
4 Co. 29. this Contract in the Spiritual Court, and there Sentence is given that 4, 
S. C. ſhall marry and cohabit with B. which he does accordingly, they are Baron 


Sid. 13.5 C. and F eme, without any Divorce between 4, and C. ſor the Marriage of 


ited and . 
heed by A. and C. was a mere Nullity. 


Teweiſden. If | | 

a Woman maketh a Contract of Matrimony with J. S. and then marrieth with J. D. who is ſeiſed of 
Lands and dieth, the ſhall have Dower of his Lands; becauſe ſuch Marriage was not void, but void - 
able ouly by Reaſon of the Precontract. Moor 226. Perk. 34. 


A contracts per werba de preſenti with B. and hath Iſſue by her, and 
But as tothe aſter marries C. in Facie Eccleſiæ, B. recovers A. tor her Huſband, by 


— kr Sentence of the Ordinary, and for not performing the Sentence A. is ex- 
intitle a Wo- communicated, and after infeoffs D. and then marries B. in Facie Hccleſiæ, 


may to and dies, and ſhe brought Dower againſt D. and, recovered, becauſe the 
Lowe, and Fegffment was per Fraudem, between the Sentence and ſolemn Marriage ; 


how che Bi- but this was reverſed coram Rege & concilio, quia predia” A. nun fuit ſei- 

&op mutt g | a : 
upon itus during the Eſpouſals between him and B. | 

ar, {ive Ne 

wnques accouple in lena Matrimonie, wide Bro. $4. Co. Lit. 33. a, Dyer 313. 9 Co. 19. Crs, 

Car. 351. And note that neither the Contract nor the Sentence makes a complete Marriage, 


Swinb. of A ContraQ per werba de praſenti ; as | marry you, you and Iare Man 
Eivoulals74. and Wife, &c. is by the Civil Law eſteemed ipſum matrimonium ; for ſuch 
3 438. Contracts the (a) Spiritual Courts will compel them to celebrate in Facie 
(a) Alſo a Ecclefte, | 

Marriage in | 

F:& or Reputation, is held good in the Temporal Courts; but when the Validity of the Marriage 
ſha!l be tried in the Spiritual Courts, and not by Verdict, vide Tit. Baſtardy. In Debt on a Bond, 
the Defendant pleaded Ne unge accouple in loyal Matrimony ; Plaintiff demurced;> and had Judg- 
ment; for it alters the Trial; for inſtead of trying per pars, it puts the Trial on a Certificate from 
the Ord:nary. Secondly, It admits a Marriage, but denies the Legality of it; whereas a Marriage 
de facto is ſufficient, and whether loyal or not loyal, is no Ways material. 2 Salk. 437. pl. 2. 99 
io an Aſſault and Battery by Baron and Feme, the Defendant pleaded Ne unge: pony os loyal Ma- 
trimmony ; and on Demurrer, the Plea was held naught. Comb, 473. So ia Treſpaſs for taking 
ks Wife, aud the like Plea, which was held naught. Comb. 131. | 


Y The Term le Marriage, uſed in this Page, fignifies /egal Marriage. AC 
On- 


BARON and F E ME. 


A Contract in futuro, as, I will marry you, &c. may be inforced in the 
Spiritual Court (a); but ſuch Contract either Party may releaſe; alſo if ei- 
* ther Party marry another Perſon, the Spiritual Court can give no Re- Page 285 
medy ; for fuch ſecond Marriage diſſolves the Contract. Por the 
Wordswhich 


make 4 Contract in Preſenti, or in Futuro, vide Swinb. ſ. 10. and 11. But in theſe Caſes the Tem- 


ral Courts have given a Remedy by Action, for the Breach of Promiſe. Cro. Eliz, 7g. Carter 
273; In an Action againſt Huſband and Wife, the Plaintiff declared, that he promiſed to marry the 
Defendant's Wife whilſt Sole, and that ſhe the ſame Time promiſed to take bim for her Huſband, 
and averred that he tendered himlelf, and that ſhe refuſed, Cc. It was objected, that Marriage 
was no Advancement to n Man, though it was to a Woman; alſo that no Time was laid when this 
Agreement was to be executed ; but the Court over-ruled both the ObjeQions, Carth, 467. Har- 
riſen ver. Cage & Ux", Salk. 24. pl. 6. S. C. Ld. Raym. 386. 1z Mod. 214. $5 Mod. 411. 
6 Mod. 188. Vide 2 Salk. 437. pl. 2. 438. pl. 3. If a Man, and an Infant at the Age of fiſteen, 
promiſed to intermarry, and the Man refuſes, and after marries another, ſue may, notwithſtanding - 
her Infancy, maintain an Action; for this is a Contract which ſhe may at theſe Years enter into, 
being 'or her Advantage; and though it may be voidable as to her, yet it is good againſt the Man, 
who muſt be preſumed to have acted with as much Caution as if he had contracted with a Perſon 
of full Age. Trix. 3 Gee. 2. adjudged between Halt and Ward. 2 Stra. 850, 937. Barnard K. B. 
209. Fitzgib. 175, Nee; By the Statute of Frauds and Perjuries, theſe Contracts muſt be re- 
duced into Writicg. Not neceſſary. Ld. Raym. 387. Stra. 34. 2 Eq. Abr. 248. f 


(a) This Remedy is taken away by 26 Geo, 2. c. 33. f. 13. 


+t is every Day's Practice, to bring Actions, and recover Damages, on parol Promiſes to 
marry. . | 


If a Man takes A. S. to Wife, per Dureſs, though the Marriage be Rol. Abr. 
ſolemnized in Facie Eccleſiæ, yet it is merely void; and they are not Baron 340. for this 
and Feme, becauſe there is not any Conſent; and it cannot be a Marriage 14. 11 4 
without Conſent. | Kelw. 52. 

Dyer 13. Fitz. Abr. 86. Rol. Abr. 357. Sid. 63. Cro, Car. 488, 493. 


——Y 


(B) Of the Power given the Pusband by Lam, 
over the JPerton of his Gifte; and herein of her 
Remedp for any Injurp done her by him. 


HE Huſband hath by Law Power and Dominion over his Wife, and 
may keep her by Force within the Bounds of Duty, and may (5) 
beat her, but not in a violent or cruel Manner ; for in fuch Caſe, or i. n 
he but threaten to beat her outragiouſly, or uſe her barbarouſly, ſhe may F. N. B. 80. 
(c) bind him to the Peace, by ſuing out a Writ of Supplicavit out of Hetl. 149. 
Chancery, or may apply to the Spiritual Court for a Divorce propter ſæ- 


vitiam, _ 113, 


(c) Dalt. 
c. 68. Lamb. 78. Crom. 133. See Stra. 478. 8 Mod, 22. 


* The Huſband may give his Wife moderate Corre gion. Black. Com. 1 V. 444. But this Power 


is confined within reaſonable Bounds : He is prohibited from uſing any Violence. 19. 


But a Wife cannot, either by herſelf or her prochien Amy, bring a Homine preced. in 


Replegiande againſt her Huſband ; for he has by Law a Right to the Cuſtody Chao. 492. 
of her, and may, if he think fit, confine her, but he muſt not impriſon per Crier, 
her; if he does, it will be a good Cauſe for her to apply to the Spiritual 

Court for a Divorce proprer ſævitiam; and the Nature and Proceedings in 


the 
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the Writ De homine Replegiando ſhew that it cannot be maintained by the 
Wife aginſt her Huſband. | 
Bur. Rep. A Wife ſeparated by Articles, in Conſideration of Money received by 
542. the Huſband, with Covenants from him, cannot be ſeiſed by him, or for- 
ced to live with him. + 


＋ In Caſes of unreaſonable or improper Confinement, the Courts will relieve the Wife, on Habeas 
Cer puts. Ld, Ferrer's Caſe. I Bur. 634, Ec. 


— 


page 286(C) Ok his Intereſt in her Eſtate and Pꝛoperty: 
And hercin, 


1. Of the Real Eſtate in her Right. 

2. Of her Chattels Real, or Leaſchold Intereſts. 

3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes in 
Action. 


1. Of the Real Eſtate in her Right. 


10 Co. 42. 1 the Time of the Intermarriage, the Law looks upon the Huſ- 
gp 510. band and Wite but as one Perſon, and therefore allows of but oneWill 
Rol. * between them, which is placed in the Huſband, as the fitteſt and ableſt to 
347- provide for, and govern the Family; and for this Reaſon the Law giyes 
the Huſband an abſolute Power of diſpoſing of her Perſonal Property, no 
Act ot hers being of any Force to affect or transfer that which Ss In- 


— — — 


— 
] 


termarrlage ſhe has reſigned to the Huſband ; but the Freehglg and Inhe- 
fiance of the Wife to other Rules and auen ations ; for the 
uſband by the Marriage does not become abſolute Proprietor of the Inhe- 
Han bat as Me Gorornarof the Family in fo far Maſter of r as to x. 
ceive the Profits of it during her Life, but has no Power to make an ab- 
ſolute Sales e it without her Conſent. TY 
n If a Man marries a Woman ſeiſed in Fee, he gains a Freehold in Right 
ein. e e 
8 of his Wife. | 


Where the 2 
Huſband or Wife are attainted, and the Lord hy Eſcheat ſhall enter, or the King have the Peran - 


cy of the Profits, and how far ſuch Freehold will work a Remitter to the Huſband, vide Title 
Courteſy of England. 


2. Of her Chattels Real, or Leaſehold Intereſts. 


5 H. 6. 1. b. The Marriage is a Gift in Law to the Huſband of all the Wife's Chattels 
Bre. 24. Real, as a Term for Years in Right of the Wife; ſo of Eſtates by Statute- 
Co. Lit. 46, Merchant, Statute-Staple, Elegit, c. and of theſe he may alone diſpoſe, 
351. forfeit, or they may be extended for his Debts ; but if he makes no Diſ- 
(a)TheHuf poſition of them in his Life-time, they (a) ſurvive to the Wife, and there- 
band is only fore he cannot deviſe them, 


poſſeſſed of 
Pl 17 in her Right, and the Term or legal Intereſt continues in her. 7 H. 6. 2. Rol. Abr. 34% 
Co. Lit. 35 1. a | 


2 Rol. Abr. If a Woman Leſſee for Years takes Huſband, and he after purchaſes a 
495- new Leaſe to them both for thei: Lives, of the ſame Lands, this is 2 


Surrender in Law of the firſt Term, and ſhail bind the Wife, becauſe it 
Amounts 


— ow Wo. & am_ mw ws — Quay awd as 6. co aca ME 1 


Land 
—— 
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eee to an actual Diſpoſition thereof, which the Huſband had Power 
to make. 
If the Huſband poſſeſſed of a Term for ſeventy Vears in Right of his 
Wife, makes a Leaſe of thoſe Lands for twenty Years, to begin after his 
Death, this is good, and ſhall bind the Wife, becauſe the Term being but 
a Chattel, he had Power to diſpoſe of it wholly, and by Conſequence may 
diſpoſe of any leſſer Intereſt thereout as he thinks fir; and this being a 
* preſent Diſpoſition, which he cannot revoke, binds the Intereſt of the“ Pagez87 
Lands immediately, though it takes not Effect in Poſſeſſion till after his Poph. 3, 99» 
Death; and therefore this differs from a Deviſe of ſuch Term, or any 14s. : 
Part thereof, by the Huſband, by his Will; for that not taking Effect, Co. Lit. 46. 
nor binding the Intereft at all till after his Death, comes too late to pre- 8 w_ 5 
vent the Operation of Law, which at the Inſtant of Death immediately doo TY 
caſts it upon the Wife ſurviving, and fo defeats and deſtroys the Opera Plowd. 418. 
tion of the Deviſe ; but as to the Reſidue of the "Term, whereof the Cro. Eliz. 33, 
Huſband makes no Diſpoſition in his Life-time, the Wife, if ſhe ſurvives, 377; . 
will be intitled to it; becauſe as to that the Law is left to take Place, as it — e 
would ha ve done for the Whole, if he had not prevented it by ſuch his Bro. Tit. 
Diſpoſition of art ; but if the Huſband had granted away the whole Term Charge 111. 
upon Condition, and died, though the Condition were afterwards broken, 9 Co. 97. 
and his Executors entred for Breach thereof, yet would the Wife be for * 2 
ever barred to claim any Intereſt in the ſaid Term, becauſe there was 2 Mm 
total Diſpoſition thereof by the Huſband in his Life time, and the Breach or Godb. 279. 
Non-performance of the Condition was perfectly contingent and uncertain ; 3, Keb. 299. 
deſides that, the Breach of the Condition happened not till after his Death, Went, 1 
and ſo the Diſpoſition continued perfect and uninterrupted during bis 1 * 
for if the Cor dition had been broken during his Life, and he himſelf had el the — 
entred for Breach thereof, it might be a great Queſtion if the Wife ſur- cited Books, 
viving ſhould not have the Ferm after his Death, becauſe by his Re entry Hat if the 
for the Condition broken, he 1s reſtored to the whole Term in Statu 5 
and then being poſſeſſed of it in Right of his Wife, as he was before, pre gs” 
ſeems but reaſonable the Wife ſhould have it, if ſhe ſurvives the Huſband, Part of the 
a ſhe would have had if no ſuch Diſpoſition had been made, fince that Wife's 
Diinofition is now defeated and gone: Alſo ſuch Term, whereof the Huſ- 5 38 
band is poſſeſſed in Right of his Wife, may be extended for the Debts, or 2 
forteited for the Crimes of the Huſband, for theſe are legal Diſpoſitions that hi, Exe- 
thereof, which ſhall bind the Wife; but if the Huſband ſhould grant a £vtvrs ſhall 
Rent, Common, Sc out of ſuch Term, and die, this would not bind the 3 the 
Wite ſurviving, becauſe the 'Term or Poſſeſſion itſelf being lett to r 
intire to the Wife, all intermediate Charges or Grants thereout by the Hu: though he 
band determine with his Death; for the Title of the Wife to ſuch Term bath the Re- 
has Relation to the Time of their Intermarriage, and fo is paramount to all verſion, be- 
collateral Charges or Grants made thereout by the Huſband after; but bo — 
Grant by the Huſband of the Herbage or Vetture of ſuch Land which he Privy * 
beld in Right of his Wife for Years, will be void after his Death, becauſe Leaſe, ang 
they ate Part of the Land itſelf, and not collateral to it. the Rent is 
If the Huſband and Wiſe be evicted of a Term which he hath in Right 1 
of his Wife, and the Huſband brings an Ejectment in his own Name, 1 
and hath Judgment to recover, this makes an Alteration in the Term, ard Co Lit.46:b. 
reſts it in the Huſband ; becauſe not making his Wife a Party to the Rel. Abr. 
Recovery, he takes the whole Wrong to be done to himſelf, and conſe- 345. 
quently if ke recovers, it muſt be by Virtue of that Right whereof he was 
diſpoſſeſſed. 
If a Term for Years be granted to a Feme Covert and another, or if a pjgyq_ 4˙8 
Feme Sole and another are 3 of a Term for Years, and the Feme Ce. Lit. 186. 
kes Huſband, yet in both Caſes the Jointenancy ſtill contirges; for the 
Marriage makes no Severance or Alteration of it, but gives the Huſba. d 
Vo, + TI rhe 
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the ſame Power his Wife had before, by an actual Diſpoſition of her Moiety 


to break the Jointenancy, and bind his Wife's Intereſt therein; but without 


ſuch Diſpoſition the Jo ntenancy continues; and if the Huſband dies, the 
Whole ſhall go accordingly ; fo if ſuch Jointenants are ouſted of the Term, 
the Wife ſhall join with the Huſband and the other Jointenant in Eje&- 
ment, and the Wife ſhall have Judgment to recover as well as the Hiſhind ; 
and if in ſuch Caſe, before any actual Diſpoſition made by the Huſband, 
Page 288“ his Wife die, the whole Ferm ſhall go to the ſurviving Jointenant, and 
no Part thereof to the Huſband ; becauſe, though the Huſband, if he fur. 
vives, is by Law to have all Chattels Real and Perſonal of his Wife's, and 
this Term was a Chattel Real, yet the Title of the other Jointenant, to 
have the Whole by Survivorſhip, coming at the fame Inſtant, and being 
the Elder Title, ſhall prevail againſt the Huſband. 1 
Cro, Eli- A Leaſe was made to the Huſband and Wife for Years, they enter, and 
99%. _ the Leſſor afterwards enfeoffs the Huſband, who dies ſeiſed, the Wife fur- 
1 ks 9. J vives and claims the Term ; ard betwixt her and the Heir of the Huſband 
Caſe of the the Diſpute was, Whether the Term was extinguiſhed ; nnd per totan 
Bargain and Curiam, by Acceptance of the Feoftment the Huſband hath ſurrendred the 
Sale, or Term, and then it is extinguiſhed, and the Wife barred of any Title there- 
Co - He ; but they held that it would have been otherwiſe, if the Conveyance had 
Caſe would been to the Huſband by Bargain and Sale inrolled, or by Fine; for theſe 
not be ſut- meddle not with the Poſſeſſion, but only carry ſuch Intereſt as the Rever- 
rendered, ſioner had in him, and then the Huſband might have the Term in Right of 
223 che his Wife, and the Inheritance in his own Right; but by the Feoffinent he 
eaſe being 8 
made after admits the Leſſor to have Power to come upon the Poſſeſſion to make 
Marriage, Livery ; which, if the Term ſhould ſtand in his Way, he could not do; 


when _ and therefore ſuch Admittance amounts to a Surrender thereof. 

are noMole- 2 

ties between Huſband and Wife, the Huſband cannot be faid to be poſſeſſed thereof in her Right, 
more than in his own, but both are poſſeſſed by lutireties; thereiore it ſhould ſeem in that Cale like- 
wiſe that the Term would be merged, “ | 


® Sec however the next Cale, 


Mo. pl. 304. A Huſband poſſeſſed of a Term for Years in Right of his Wiſe, with 
Remainder to himſelf in Fee, by Deed inrolled bargains and ſells the Land 
for Money, and dies, and his Wife enters, claiming the Refidue of the 
Term; and the Opinion of the Book feems to be, that her Claim was 
good; for though a Feoftment, in ſuch Caſe, by the Huſhand would have 
paſſed the Term which he had in Right of his Wife by Way af Union and 

Plowd. 423. Extinguiſhment, yet by Bargain and Sale nothing paſſes a Uſe, and by 
Creation and Graat of the Uſe, the Term which he bad in Jure Uxoris 
ſhall not paſs; fo that this being no Diſpoſi ion of the legal Intereſt of the 
erm, but only of a Uſe, (which, in reſpect of his Inheritance in Remainder, 
he might well create) this was goo as to the Ferm during the Life of the 
Huſband only, and then the Wife after his Death ſhall have the Leaſe diſ- 
charged of it; as if the Huſband had granted a Rent, c. out of the Wife's 


erm; but if there had been the Words grant, aſſign, or any other Word 


which would have paſſed the legal Intereſt of the Term, this would have 
barred the Wife; but the Words bargain and /ell, by 27 H. 8. c. 16. could 
have no Operation to raiſe an Uſe, which ſhall be executed in Poſſeſſion, but 
only out of the Reverſion, whereof the Huſband was ſeiſed, as the Statute 
ſpeaks; and therefore this being a Term in Groſs, whereof the Huſband 
was not ſeiſed, but only poſſeſſed, the Bargain and Sale paſſed only an Uſe 
thereof at Common Law, and not by Virtue of that Statute, and then not 
being executed in Poſſeſſion, the Uſe at Common Law, which was collate- 
ral to the Land, fell off with the Death of the Huſhand, who created it, as 


other collateral Charges of his would do, and by Conſequence the "= 
- Title 
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Title to the Reſidue of the Term continves good ; but if the Huſband had 

deen poſſeſſed of ſuch 'Term in Groſs in his own Right, without an Inherit- 

ance in him, and had made a Bargain ard Sale thereof, though this would 

not have been executed by the Statute in Poſſeſſion, for the Reaſon betore 

mentioned, yet it would have paſſed a Uſe at Common Law, which would 

have made him "Truſtee in Equity for the Bargainee. | | | 
* If a Man marries a Woman who has a Term for Years ſettled on her®Page 289 

in Truſt, the Huſband may as well diſpoſe of this "Truſt, as if the legal - 


Intereſt was in her. For this vide 
Rol. Abr. 


343. Lane 54, 66. Chan. Ca, 225, Vern. 7, 18. 2 Vern. 270. Abr. Eq. 58, 
3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes in Action. 


All the Perſonal Eſtate, as Money, Goods, Cattle, Houſhold F urniture, 5 & 
if: that were the (a) rape Y, and in the Poſſeſſion of the Wife at the gtud. 


Time of the Marriage, are aQually velted in the Huſband ; fo that of theſe Dial. i. c. 7. 
he may make any Diſpoſition in his Ter fine, without her Conſent, or may Co Lit. 351. 


by Will Jevile hows nd ey Bal without any ſuch Diſpoſition 59 to(s) And 


the Executors or Adminiſtrators of the Huſband, and not to the Wife, Grete 

though ſhe ſurvive him. Ke perſonal 
which ſhe 

has in Auter Droit as 7 Gyardian in c. ſhall not go to the Huſband, Co. Lit. 


3:1, Allo a hare Poſſeſſion of perſonal Goods is not by the Marriage given to the Huſband ; for if 
Goods are bailed fo 2 Feme Sold. 6r I Te Rags Goode Ard Alter marries. the Acĩon of Detinue muſt 
be brought againſt both Huſband and Wife. Co. Lit. 361. The Civil, or ſcarce an ixes ſo 
gent Power to the Huſband over the Eſtate of the Wife, as the om rn er IT) 1. 
by three Judges arguends. © . : 


But Choſes in AQton, as Debts due to the Wife by Obligation, Ce. ” 
which are to be demanded by Action, though they are likewiſe ſo far © Mod. 1 *Y 
veſted in the Huſband, that he may reduce them into Poſſeſſion; yet if heBut where 
dies before any Alteration made by him, they ſhall go to his Wife, nor the Goods of 
hall they, without ſuch Alteration, ſurvive to the Huſband upon the I Feme Sole 


Death of The Wiſe, or he have any Right to them; but as he is intitled ag?7< the . 
— - . nn OO 
% Adininiftrator to his Wife. another by 
2 Trover or 


balment, and ſhe marries, the Property which continued in the Wife is veſted in the Huſband, and 

he alone, without his Wife, may brivg Detinue for them, Sid. 172. Keb. 641. Moor 25. pl. 85. 

Vent. 261, 2 Lev. 1079. (6) Adminiſtration of Right is to be granted tothe Huſband. 1 Ro 

Abr. 010, And by the Statute 29 Car. 2. c. 3.1. 25. it is enated, That the Statute of Diſtributions 
2 


Hall nat extend ta the Eflates of Feme Csverts. 


If a Feme Sole Obligee marries, and the Huſband makes a Letter of Rol. Abr. 
Attorney to J. S. to receive the Money, who receives it accordingly, and 7 
the Feme dies, the Huſband ſhall have an Action of Account for the Gola. _ 
Money ; for by the Receipt this was become a Thing in Poſſeſſion 

f a Legacy be deviſed to a Feme, who takes Huſband, and the Baron Gola. 160. 
makes a Letter of Attorney to J. S. to receive the Legacy, and be receives Rol. Abr. 
accordingly, this, by his Receipt, is become the Chattel of the Huſband, 344. 

So if the Baron and Feme had made a Letter of Attorney to J. F. toy, 462. 
receive the Legacy, and he had received it accordingly, by this Receipt this Rol. Abr. 
caſes to be a Thing in Action, and is become a Thing in Poſſeſſion ; and 342, 350. 
the Huſband or his ee after the Death of the Feme, may have an 2 1595 


account upon this Receipt againſt J. S.* 4 


Or, an Action for Money had and received, which is more elig ble. 


X 2 (D) Of 


BARON and FEME. 


Page 290 * (D) Df the Hugband's Right to Things accruing 
to the Mike during Coverture, 
Co. Lit. 3:1. 


1 Uſband and Wife are conſidered as one Perſon in Law, and to have 
Caith, 1 but one Will between them, which is ſeated in the Huſband, as the 
Where they Head and Governor of the Family; and therefore the Law gives him the 


cannot take fame _ Right over any Real Eate accruing to the Wite during Coverture, 
by Maieties, A8 if the were letlted of it before Marriage ; lo of Chattels Rea) accruing 


FM 
wide Read o IO Coons : | 
Teint, to the Wife, and ana over any Perſonal Eſtate or Intereſt ac- 
an! Tenants CIuing to the Wite by Gift, Deviſe, or her Labour. 

—_ ——————_———— ä 


17 COmmicn. 


cer «x5, Indebitatus Aſſump/it was brought by Huſband and Wife againſt the De- 
Silk. 114. fendant, in which they declared, that he was indebted to them in ſuch « 
pl. 2. S. C. Sum of Money for Periwig-makers Work done by the Wife, N ad Damnun 
0 * 156. 1% run ; and on Demurrer Judgment was given againſt the Plaintiffs ; for 
8 this being a general Indebitatus Aſſumpſit implied by Law, the Law will not 
Unr'v.Collier (u) imply any Promiſe made the Wife, for the is a Servant to the Huſ. 
(a) But. if a band, who is at all the Charges in furniſhing Hair, c. and therefore the 
jpecial Inde · Law implies that the Promiſe was made to him only, for Breach of which 
- 1 - he alone ought to have ſued. | 
been brought on an expreſs Promiſe made the Wife, it ſeems it would be good, though they had 
both joined. Vide Cro. Eliz. 61, 96 Cro. Jac. 55. Cro. Car. 439. 2 Sid. 128, See p 305. 


+ This was Work done by the Wife, after Marriage, therefore, tor the Reaſons afſigned, the Hul- 
band alone ought to have ſued, 


Salk. 113. If a Feme Covert ſues a Woman in the Spiritual Court for Acultery with 
pl. 4. her Huſband, and obtains a Sentence againit her, and Colts, the Huſband 
Ld. Raym. may releaſe theſe Coſts, for the Marriage continues, and whatever accrues 
£4 801. to the Wiſe during Coverture belongs to the Hulband : Per Hlelt Ch. uk, 
« Mod: „on a Motion for a Prohibition. 


Chamberlain 
and the Wile of Colonel Hewſon, 


Kol, Rep. But if the Huſband and Wite be divorced a menſa thore, and the 
426. Wife has her Alimony, and fa2s for Detamaiion or other Injury, and 
3 Bulit. 264. there has Coſts, and the Hutband rcleates them, this thall not bar the 
Kol. Abr. Wie, for theſe Coſts come in Lieu of what- fie hath ſpent out of her 


— 


293. Huſband. | 
Sik. 1156. A Legacy was given to a Feme Covert, who lived (6) ſeparate from 
pl 4 her Huſband, and the Executor paid it o the Feme, and took her Receipt 


Vern, 261. . . "ga 
Neciced in for it; yet on a Bill brought by the Hutband againſt the Executor, he was 


Chancery. decreed to pay it over again, with Intereit, 

( Alf ſuch | 

Separation had been by Agreement, and the Agreement and a {eparate Maintenance decreed in 
Chancery? If Huſband and Wife are divorced a men/a & thor, and a Legacy is left to her, the Huf 
band may releale it. Rol. Abr. 343. 2 Rol. Abr. 301. Moor 665. Cio. FE'iz. 908. Noy 45. 
Rol. Rep. 446. 3 Bulſt. 264. Moor 683. Salk. 115. pl. 4. But a Man may by Decd or Will give 
any Thing in Truſt for the ſeparate Ule of a Feme Coveit; aud this ſhall be out of the Power cf 
the Huſband, 2 Vern. 659.1 | 


— 


t If Articles of Separation are executed between Huſband and Wife, and ic is intended ſhe ſhall 
enjoy Legacies or Gitts, left, or given her, by her Friends, &c. a Truſtee tor the Wife, ſhould be 
joined in the Articles, Power ſhould be given him to receive and retain, for her Reneff, and 3 Co— 
venant from the Huſband ſhould be inſerted, that he will not releaſe, or receive or impede the 
T:ulſlee in the Receipt, and the Wife in the Enjoyment of ſuch Legacics or Gifts, &c, 


a 


(E) © 


43. a 1 * a 
: Rol. Abr. Alimony, which is a feparate Maintenance, and not in the Power of her 


[ „ 1 ä 


a 
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(H) Of the Mike's Acts and Agreements befoze *Page 29: 
Marriage, in what Caſes revoked and made 
void by the Marriage. 


Y the Marriage the Huſband and Wife become one Perſon in Law, 4 Co. 60. 
and therefore ſuch an Union works an Extinguiſhment or Revocation 5 Co. 10. 
of ſeveral Acts done by her before the Marriage ; and this nor only for the om 162, 
benefit of the Huſband, but likewiſe of the Wiſe, who, if ſhe were [rata 


lowed at her_Llealureto re Picalureto reſcind aud bicak through, or confirm ſeveral ARts, Cro. Car. 


might be to far influenced by her Huſband, as to do Things greatly to her 304. 


— . ͤ mM— 


Diladvantaze. | 

But in Thin s which would be manifeſtly to the Prejudice of both Huſ-. Co. 10 
band and Wife, the Law does not make her AQs rol ant ier efbfe r fl. hat 
| Feme Sole makes a Leaſe ar Will, or is Leſſce at Will, and afterwards Cic. ö 
marries, the Marriage is no Determination of her Will, ſo as to make the | 
Leaſe void; nor can ſhe herſelf without the Conſent of her Hutband de- 
ceimine the Leaſe in either Caſe. | 

So where a Warrant of Attorney was given to confeis a judgment to a SK 115. 
Feme Sole; and the Court gave Leave, notwithſtanding the Martiaze, te pl. 9. 
enter up Judgment, for that the Authority ſhall not be deemed to be re- 
voked or countermanded, becauſe it is for the Huſbind's Advantage; like 
a Grant of a Reverſion to a Feme Sole, who marries before Atrornment, 
vet the Jenant may attorn afterwards ; otherwiſe it a Feme Sole gives a 
Warrant of Attorney, and marries, for that is to charge the Huſhand. 

But it a Feme Sole makes her Will, and devifes her Land to J. S. and, co. 60. 
afterwards marries him, and then dies, yet J. F. takes nothing by the F:r/e and 
V/ill, becauſe the Marriage was a Revocation of it ; for as the Law will mg. 
not allow a Woman under Coverture to make a Will, leſt he ſhould be in- 
fluenced by her Hufband in the Diſpoſition of her Eſtate; fo for the 
ame Reafon Wills made by a Feme Sole are revoked by the Marriage, left 
lhe thould be influenced by her Huſband (if it continued after the Covec— 
tute to revoke it, or let it ſtand, as it beſt anſwered his Intereſt. 

[f A. on the one Fact, and B. and C. a Feme Sole on the other Part, Rol. A br. 
{bmit themſelves to the Award of J. V. and after C. takes J. S. to Huf 332. Ruled 
vand, and after the Arbitrator, before any Notice of the Marriage, makes 9nDemurrer 
an Award that B. and C. thall pay zol. to J. yet this ſhall not bind F. S. — $42 

„ — . 40 . „itte and 
and C. his Wife, nor 2 tor the Submiſſion by the Marriage of C. is re- Gg 
voked as to B allo, and this without any Notice. f 

A. entred into a Bond with his intended Wife, conditioned to leave g,,, 12 
ner at his Death 1c. if ſhe ſurvived him, Ec. 4. died Inteſtate, and Cg 0 
the Wite took out Adininiftration to him; in an Action of Debt brought Aen. 
22iin{t her as Adininiitratrix for Rent incurred due in the Life-tinie of Comb 242. 
ler Huſband, flie pleaded this Bond, and that 250/. only came to K 
Hinds, which ſhe retains in Part of Satisfaction, and that ſhe had not Aſſets Hol 309. 
4 ; on Demurrer the whole Court agreed, That Contracts and Debts in Freeman 

12. 86186. 

Comyns 67. Ld. Ravm. 813. Lil. Ent. 214. 2 Vern, 480. Chan. Pre. 237. Where it 85 laid. 
That a Writ of Errcr was brought in the Exchequer Chamber, but the Plaintiff in Error, perceiving 
the Court inclined to afficm the Judgment, did not proceed. Nee; By the Cates on ths Head, in 
wiich there are Variety o Opinions, the better Opinion ſees to be, that ſuch a Bund 13 extiry 
guilked z but if the Huſband had entered into a Bond with a Stranger, conditioned to leave the Wite 
do much, it would be tod; allo a Promiſe or Covenant with the intended Wife is good, not being a 
Debt in prejerti, Jenk. Rep. 166, 221, Rol. Abr. 343. 2 Ro! Abr. 407, Hob. 216, 227. Houtc. 
i*, 19, Noy 26, Co. Jac. 571, Palm. 99. 2 Rol. Rep 162, 2 Sid. 5h. Lit. Rep. 32. Hetl. 122. 
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preſenti, alſo ſuch as were contingent, and might happen during the Co- 
verture, were extinguiſhed by the Marriage ; but two Judges in this Caſe, 
o page 292 * againſt Holt Ch. Juſt. held, That this Bond with a Condition, was like a 
Promiſe or Covenant before Marriage, to leave the Wife ſo much (which 
were agreed to be good), and being to be paid in futuro, was not extin- 
guiſhed by the Mairiage, but was in Cuftodia Legis, to preſerve a Right, 
and anſwer the Intention of the Parties; but Holt held, That the Bond and 
Condition were diſtinct, and that upon the Execution of the Bond there 
see the Was a Debt in preſenti, which was extinguiſted by the Marriage; but the 
next Caſe, Defendant had Judgment.“ 2 
2 vern. 46. A Man enters into a Bond to his intended Wife, conditioned to leave 
How far E- her 10oo/l. the Huſband 2 his Eſtate, and died, not leaving Per. 
quity will ſonal Aſſets to diſcharge the Bond; and it was decreed in Equity, that 
ſupport ſuck though the Bond was void by Law, being extinguiſhed by the Marriage, 
ns. it ſhould be made good in Equity; and that the Wite might redeem 


id 5s ade 
e and hold the Land till the was ſatisfied her Debt. 


Vern. 408. i 
2 Vent. 343. 2 Vern. 290. Preced, in Chan. 237. 


For thisvide Alſo Equity will ſet aſide the intended Wife's Contracts, though legally 
2 Chan. Rer. executed, when they appear to have been entered into with an Intent to 
72 1 deccive and cheat the Huſband, and are in Derogation of the Rights of 
f Marriage; as where a Widow made a Deed of Settlement of her ſtate, 
and married a ſecond Huſband, who was not privy to ſuch Settlement; and 
it appearing to the Court that it was in Confidence of her having ſuch 
Eſtate that the Huſband married her, the Court ſet aſide the Deed as frau- 
dulent ; ſo where the intended Wife, the Day before her Marriage, entered 
privately into a Recognizance to her Brother, and it was decreed to be de- 

Livered up. | 
Vern. 408. But where a Widow, before her Marriage with a ſecond Huſband, aſ- 
Hnt and ſigned over the greateſt Part of her Eſtate io Truſtees, in Truſt for Chil- 


/ Matthews. ꝗren by her former Huſband ; and though it was inſiſted that this was 


without the Privity of the Huſband, and done with a Deſign to cheat him, 

yet the Court thought, that a Widow might thus provide tor ber Children 

before ſhe put herſelf under the Power of a Huſband ; and it being proved 

that Sooo. was thus ſettled, and that the Huſband had ſuppreſſed the 

oe he was decreed to pay the whole Money, without directing any 
ccount. 


— 


(F) Where the Þusband ſhall be liable to the 
CUite's Debts contratted befoze Marriage; and 
ye 5 of a TUitfe that is Executrix oz Adnuni⸗ 

-atrix. 


F. N. B. 26g. HE Huſband is liable to the Wife's Debts contracted before Marriage, 
30H. 6. 22. whether he had any Portion with her or not ; and this the Law pre- 
D. ſumes reaſonable, becauſe by the Marriage the Huſband acquires an abſo- 
Moor 468. 4 | L : 

Rol. Abr. Jute Intereſt in the Perſonal Eſtate of the Wife, and has the Receipt of the 
352. Rents and Profits of her real Eſtate during Coverture ; alſo whatever ac- 
3 Mod. 186 crues to her by her Labour, or otherwiſe, during the Coverture, belongs 


to the Huſband ; ſo that in Fayour of Creditors, and that no _ T 
hou 
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ſhould prejudice another, the Law makes the Huſband liable to thoſe 


Debts with which he took her attached. 1 
* But if a Feme Sole indebted marries and dies, the Huſband ſhall not be Page 293 


charged, for they mult be recovered in the Life-time of the Huſband. 10 H. 6. 


sd t. 


* p - x 
a” "> 20 H. 6. 22. Rol. Abr. 35's 


Fg p 


80 though there be a judgment in Debt againſt a Feme Sole, and ſhe 3 Mod. 186. 
marries ang dies, the Baron ſhall not be charged therewith, for he is not Agreed per 


liable to her Debts before Coverture, unleſs recovered in her Liſe-time. _ — ; but 


eme Sole bought Goods, but did not pay for them, and the Goods came to her Huſband's Hands, 
10d the Creditors, after her Death, brought a Bill in Equity againſt the Huſband, to which he demur- 
ed; but the Demurrer was over-ruled; my Lord Chancellor with Earneſtgeſe, ſaying, he would 
hinge the Law 1n that Point. » Chan. Ca. 29s. But Q. For where a Man married a Woman Trader, 
do died, and at her Death was indebted to ſeveral Pertons for Wares which ſhe had bought of them, 
and which were by her in Sp-cte at the Time of her Death, and came to the Hands of her Huſband 
cn 4 Bill brought againſt him, that he may either pay tor thoſe Goods, or let the Perſon have them 
ain; it was held, that he may plead that he is neither Executor nor Adminiſtrator to his Wife, and 
therefore not liable to her Debts, and that all her Goods belong to him by Law. Abr. Ca. Eq. 60. & 


— 


$ S:4 gu. As the Goods came to his Hands? 


If Baron and Feme are ſued on the Wife's Bond, entered into by the Sid. 335. . 


Feme before Marriage, and Judgment is had thereupon, and the Wife dies * | * 
"ING AN 


before Execution, yet the Huſband is liable, for the Judgment has altered i "EEE 
the Debt. covered in 
Right of the 


Wife, and had Judgment, the Huſhand might ſue out Execution after the Death of the Wiie. Cro. 
Car. 298, Sid. 337. Salk. 116. pl. 7. Carth. 418. 2 Ld. Raym. 10650. 


If there be Judgment in Debt upon a Bond againſt a Feme Sole, and Carth. zo. 
ke marries, and after upon two Sci. fa. againſt the Baron and Feme, and _ and 
Vibil; returned, Judgment is thereupon had againſt the Baron and Feme, k 2 186 
and ſo it reſts for a Year and a Day, and then the Wife dies, a Scire facias 8. C. 
will lie againſt the Baron, to thew Cau'e why Execution ſhould not go Ld. Raym. 
againſt him upon the liſt Judgment, for the Award of Execution was ab- 1952- 


lolute againſt the Baron ard Feme, and ſo it became his Debt, whereas be- be mak" 
| 4 Vern 10 


fore, it was only the Debt of the , iſe. 9 

Ch. Pre. 63, 
118, 225, 323, £92. 8 Mod. 2&, 342. 10 Mod. 161, Sc. 246. 10 Mod. 169. 12 Mod. 246, 
346, 383. Gilb. Eq. Rep. 70, 98. 145. Fitzgib. 149, 205, Will. Rep. 249, 253, 466, 469. 2 Will. 
Rep. 496. 3 Will. Rep. 209, 409, 412. Comyns 31. pl. 24. 725. pl. 280. Cui, Lemp. Talb. 143. 
168, 171, Stra. 229, 576. 2 Stra. 726, 10%. Audr. 242. 1 Stra. 1272. Salk. 116. pl 7. 
Cuch. 415. S. C. c ted, and allowed to be Law. 


If a Man marries an Adminiſtratrix to a former Huſband, who ia het Cie. Car. 
VL idowhood waſted the Aſſets of her inteitate, the Huſband is liable to 603. King v. 
the Debts of the Inteſtate, during the Lite of the Wite; and this thall be Hen. For 


deemed a Devaſ/tavit in him. wa 2 I 
ecutirs and Adminiſtratirs, and Rol. Abr. 351. Moor 761. Cro Car 208, 227, 468. Sid. 337. 
X:te, That in Equity the Creditors of the firſt Huſband may follow the Aiſets in the Hands of a e- 
cond Huſband, although the Wite be dead. Chan. Ca. 80. Vern. 30g. 2 Vern. 61, 1:8. A mar- 
ricd an Adminiftratrix to her former Huſband, to a Share of whoſe Perional Eſtate the Plaintiff was 
intitled ; the Adminiltratrix was likewile intitled to a third; and before her lecond Marriage had 
waſted great Part of the Eſtate, and then died; and a Bill was brought againtt her Huſband, to have 
an Account of the Eſtate, and a Satisfaction for his Share ; an Account was decreed to be taken of 
what Eſtate had come to the Hands of the Adminiflratiix before her tecond Marriage, and the Piaintiff 
to have Satisfaction againſt the Detendant ablolutely tor io much as came to his, or his Wi'e's Hands 
a'ter Marriage, and tor what came to her Hands before her ſecond Marriage, to have Satisfaction 
againſt the Detendant, fo far as he had any Eſtate of his Wite's. 1 Abr. Ca, Eq. 60, 61. 


g (G) Where 
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*Page 294 (G) There ſhe alone ſhall be puniſhed foꝛ a crimi⸗ 
nal Offence, and where the Husband ſhall be an; 
lwerable foꝛ what the does in a Civil Action. 


Ne 1 Feme Covert is ſo much favoured in ReſpeR of that Power and Au- 
S. P. C. 26. thority which her Huſband has over her, that ſhe ſhall not ſuffer any 


142. Puniſhment in committing a bare Theft in Company with or by Coercion of 


H.P.C.65. her Huſband. 
27 Aſi. 401. 


Hawk. P. C. 2. ſhe ſhall not be deemed acceſſary to a Felony for receiving her Huſband who hes 
been guilty of it, as her Huſband ſhall be for receiving her. 3 loſt. 108. H. P. C. 65. 2 Hawk, 420, 


H. P. C. 65. But if ſhe commits a Theft of her own (a) voluntary AR, or by the 


Dalt. 104. bare Command of her Huſband, or be guilty of Treaſon, Murder or Rob- 
8 bery, in Company with, or by Coercion of her Huſband, ſhe is puniſhable 
itz. Coron. ON as 

"9 as much as if ſhe were Sole. | 

(a) But ſhe 
18 not guilty of Felony in ſtealing her Huſband's Goods, becauſe a Huſband and Wife are conſidered 
but as one Perſon in Law, and the Huſband, by endowing his Wife at the Martiage with all hi 
worldly Good, gives her a Kind of Intereſt in them, for which Cauſe even a Stranger cannot com- 
mit Luceny in taking the Goods of the Huſband by the Delivery of the Wite, as he may by taking 
away the Wife by Force againſt her Will. Hawk. P. C. 93: 


* Her Obligation as a Subject to obey the Law, is, in ſuch Caſes, paramount her Obligation to 
obey her Huſband. 


g Co. 71. A Feme Covert generally ſhall anſwer as much as if ſhe were Sole, for 
Hawk P. C. any (6) Offence not Capital againſt the Common Law or Statute ; and if it 


5 ide be of ſuch a Nature that it may be committed by her alone, without the 
—* ig Concurtence of the Huſband, ſhe may be puniſhed for it without the Huſ- 


Noy 103. band, by way of Indictment, which being a Proceeding grounded merely 
Savil 25. on the Breach of the Law, the Huſband ſhall not be included in it for any 
Cr * ann, Offence to which he is no way privy. 

11 Co. 61. | 

That the Huſband is not liable to pay the Forfeiture recovered on an Indictment againſt the Wife; 
and therefore Qyare whether 2 Convittion of a Feme Covert, upon an Indictment, can be pleaded to 
an Information againſt her and her Huſband. Hawk. P. C. 18. 0% She cannot be indicted for 
Parratry. Rol Rep. 30 1 Whether ſhe may be indiQed for Foreſtalling, Quere Sid. 410. 2 Keb. 
634. may be indicted tor a Scold, and Judgment againſt her to be ducked ; but ſcolding once or twice 
is not ſufficient to conſt.tute this Offence, which lies in the frequent Repetition of it, to the Diſturb- 
ance of the Neighbourhood. And the Indiftment muſt ſet forth that ſhe is communis Rixatrix, and 
not Rixd. 6 Mod. 213, 239. A Feme Covert may be guilty of a forcible Entry, by entering in Per- 
ſon, and may be impriſoned forit. Hawk. P. C. 147. Where the Huſband may be procceded againſt 
for the Reculancy of his Wife, vide Hawk. P. C. 17, 18, She may be indicted together with her 
Huſband, for keeping a Bawcy-houſe. Hawk. P. C. 2.|| If a Woman bring a malicious Appeal for 
the Death of her Huſband, known by her to be alive, ſhe may be impriſoned for her falſe Appeal, till 


ſhe make Fine to the King, and her Huſband ſhell go at large. 8 H. 4. 17. Fitz. Coron. 73. Bro- 
Impriſonment ioo. 


— 


1 But ſee ante 280. A. and Hawk. P. C. 243. . If che Huſband does net live with her and 
Me ke eps i Bawdy-houſe, if ſhe may not be indicted alone? 


Skin. 348. A Feme Covert lent 201. to be paid at 20s. by the Week, and 15. 64 
OY: 4 Intereſt, the Borrower paid the Intereſt, which amounted to 30s, which 
pri. the Wite exacted and received; and this appearing on Evidence, in an 


Tomphins, . | 
5% res Action brought by the Huſband for the Money, Helt Ch. Juſt. ruled 1 * 
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be an uſurious Contract by the Huſband, ſufficient to diſcharge and avoid 
the Obligation civiliter, though not ſufficient to charge the Huſband cri- 


minaliter. | 
If the Wife incur the Forfeiture of a Penal Statute, the Huſband may be Vide Hawk. 


made a Party to an Action or Information for the fame, as he may be F. C. 3. and 


enerally to any Suit for a Cauſe of Action given by his Wife, and ſhall be _—_— 


iable to anſwer what ſhall be recovered thereon. cited 

* If a Feme Covert pretending herſelf to be Sole, marries a ſecond Huſ- page 295 
band, he ſhall have no Action againſt the firſt, becauſe this Action is Sid. 378. 
founded upon the Communication and (a) Contract of the Wife, which Lev. 247. 


will not bind the Huſband ; beſides this is Felony, Shall be an- 
ſwer«ble for 


a Treſpaſs done by her, or for ſlanderous Words ſpoken by her. Vide 2 H. 6. 22. Kelw. 6. Rol. 
Abr. 251. Leon. 122. Cro. Car, 376.* (a) Where the Huſband ſhall be bound by ſome of her 
Acts, as in ſelling of Goods, receiving Money for him, vide the next Head and 2 loſt. 713. Sid. 114. 
Cro. Eliz. 245. 3 Leon, 267. Chan. Ca. 38, 6 Mod. 162, Comb. 450. Jenk. Rep. 4, 23- L& 
Raym. 224. | 


9 And many modern Caſes, the Law being well ſettled, in ſuch Caſes. 


Several Goods were deviſed to A.'s Wife for Life, and after her Deceaſe Vern. 143. 
to J. S. in this Caſe, though A. and his Wife were parted, and there had 
been great Suits for Alimony, and ſhe, during the Separation, had waſted 
the Gods, yet the Lord Keeper thought it reaſonable that the Huſband 
thould be charged for this Converſion of the Wife's, A.'s Title being pa- 
:21:0unt to the Feme's. 


H) Ok her Contraits foz Neceſſaries, and how 
far the Pusband is bound by ſuch Contracts. 


T is clear that a Huſband is obliged to maintain his Wife, and may by, x 6 26. 
Law be compelled to find her Necetfaries, as Meat, Drink, Clothes, Fiz, Debt 
Phyſick, c ſuitable to the Huſband's Degree, Eftate or Circumſtances ; 41. Browal. 
it ſeems alſo ſettled that the Wife is not to be her own Carver, and that ſhe 47- All 61. 
hath not an innate or abſolute Power of binding the Huſband by any Con- 282 
tract, of hers, though for Neceſſaries, without his Aſſent, precedent or fub- 1 
ſequent ; the Law therefore in theſe Caſes, which ſeems eſtabliſhed by Uſage Rol. Abr. 
and Practice, is to leave it to the Jury to find whether the Huſband con- 350, 381. 


ſented or not ; and though no expreſs Content or Agreement of his be proved Sid. 10g, 


yer if it appears that ſhe cohabited with her Sullgnd, and bought Neceſ- Mos * 
faries for_herſelf, Children or Family, the Huſband ſhall be chargeable, 2 Vent. 168. 


and the Jury may find, on their Oaths, that they came to the Huſband's Keb. 69, 
Uſe, he being by Law obliged to provide for them; alſo if ſhe cohahits 5, 87. 
wicket Hulbard, and is ever fo lewd, he ſhall be liable to her Neceſ aries, 1 . ug 
for he took her for better for worſe ; ſv if he runs away from her, ortorns Salk. 116. 
her away, or forces her by Cruelty, or ill Uſage to go away from him; but 118. pl. 10. 
if he allows her a ſeparate Maintenance, or prohibits particular Perſons from 2Ld. Raym. 
truſting her, he ſhall not be liable during the Time ther he pare Tack Tepa- 12s, 171. 
rate 1 ntenance, nor for Neceſſaties taken up of thoſe Perſons particularly , Show. Bz. 
prohibited ; for in theſe Caſes no Conſent, but rather the contrary appears; Skin. 348. 
but a general Warning or Notice in the Gazezte, or other News: paper, not fl. 1. 
to truſt her, is not a ſufficient Prohibition. Alſo the Jury are *0 determine des Str = 
as to the Wife's Neceſſity, the Huſband's Degree and Circumſtances, andy Ste 875. 
| the 
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the Value of the Things fold and delivered, and give a Verdict, and aſſeſß 
Damages accordingly. | 
But the Learning on this Head, will be beſt explained by inſerting the 
celebrated Caſe of Scot and Mandy, with my Lord Chief Baron Hale's Al- 
gument at length. 
A Woman departs from her Huſband without his Conſent, and during 
her Abſence the Huſband prohibits ſeveral Perſons, and among the Reit 
Page 296 J. F. to truſt her, and after ſhe makes a Requeſt to cohabit again with 
her Huſband, and he refuſes to receive her, and yet J. $, ſells to her Sill: 
Manby and and Velvet to the Value of 40 J. which is found ſuitable to the Degree of 
Scot, adjudg- her Huſband, the Huſband ſhall not be charged. 


ed in the 

Exchequer-Chamber on a ſpecial Verdict, by eight Judges againſt three; but Atkins, one of the 

eight, agreed with the three if there had been no ſpecial Prohibition; and Bridgman Ch Juſt. one 

of the eight, held that admitting otherwi'e, vis, that the Huſband was liable, yet he might make ſuch 

Ipecial Prohibition to a particular Perſon, and it would excuſe him. Sid. 109, 110, Sc. and My, 
228. Lev. 4, 5. Keb. 69, 80, Sc. S. C. 


1. I will ſay ſomething of the Nature of Contracts. 


Lord Chief 5 FO FE 
— Hales Ee x will apply it to our Caſe, in Cookderation of the Verdict, as it is 


Argument . . . : 
in * R. 3. I will ſhew in what Particulars we all agree, and where we differ, and 


chequer- ſo ſtate the Queſtion. 


Chamber, in 4. I will ſpeak to the Queſtion as it ſhall be ſo ſtated, 
the Caſe of 


_ . 1. A Contract is the Conſent of two or more, whereby to bring in an 


10 Mod. 6. Obligation of one to the other; and the Parts requiſite to ſuch a Contract, 
33, 70, 163, are 1ſt, Parties; 2dly, Conſent ; 3dly, An Obligation. 
225 2 Iſt, It is requiſite that the Parties be not diſabled to contract; and 1: 
pl. — ror to that, in Law ſome are diſabled to contract quead hoc and ex parte, as an 
Eq. Rep. 1, Infant, Non Compos, Ic. and ſome have an abſolute Diſability ; as a Feme 
145, 149. Covert, who can no way in our Law contract. 

9 Mod. 6, 7, 2dly, As to the Conſent, that muſt he either expreſs, or implied; expre$ 
ro 43» muſt be either Precedent, Concomitant or Subſequent ; implied is raiſed by 
Eq. Abr. 6. Law; as where a Man is made Bailiff, Steward or Houſe-keeper, a general 
Ld. Raym. Authority is given him; when Goods come to a Man's Uſe, he having had 
444, 445- Notice of the Contract, it is an Aſſent the Law will imply, and make the 
_ 116. Contract oblige him; and if either of theſe had been found in this ſpecial 
ry 72 Verdict, it had been well; for then there had been Fact enough for the 
Sid. 124. Law to have made Conſtrudtion upon. There is, beſides all this, Evidence 
6 Mod. 171.0f a Conſent in Fact, which muſt induce a Jury, if there be no Circum— 
2Ld. Raym. (ances againſt it. As if I ſend a Servant always with ready Money, and 
— he buys upon Truſt, here is no Evidence; but if 1 uſually fend him upon 
2 Stra. Truſt, and where he takes up Goods | ſtand to his Bargain, and pay for 
3122, 1214. them, this is Evidence that | would have all the World truſt bim; and 
Will. Rep. this a Jury may apply to make a Conſent to any particular Contract; but 
pg pl. 138, then they muſt find the Aﬀent in Fact; for that which is the Evidence to 
3 Wil. Rep. them we cannot judge upon. | 
269. pl. 67. 

273 33% 409. pl. 114, 412. 12 Mod, 224, 245. 


39ly, As to the Obligation, it is . neceſſary that this be upon the Party 
conſenting. I know that in ſome Caſeggthe Obligation of a Contract may 
be transferred by way of Concomitancy; as to the Huſband, it is carried 
with the Chattels and Perſon of the Wiſe; and it lies upon the Heir and 
Executor when they have Aﬀets ; but for a Man to be originally bound by 
a ContraQ, it is neceflary that there be bis Conſent ; and the Conſent of no 

other Perton will ſerve, | 
2, Te 
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2. To conſider what is in the Verdict, and apply what has been ſaid 
to it: I find in it no Aſſent of the Huſband's found, nor any Authority 
he gave his Wife, but only Matter of Evidence. I confeſs that when 
a Wife, though not-particularly appointed, contracts for Neceſſaries for 
herſelf, ber Family, her Huſband or her Children, this is great Evidence 
to a Jury to make them find the Aſſent of the Huſband; tor it cannot 
be reaſonably thought that any Man would be ſo barbarous as to deny 
his Aﬀent to have the Neceſſities of his Family ſupplied ; and fo it may 
be believed and found he did Aſſent; but this only in Caſe of Coha- 
bitation ; for. it may be well imagined, that when a Wife leaves. her 
Huſband, that he may refuſe to ſupply her; and ſo in the Verdict, this 
Matter of Evidence is anſwered by finding that the departed from him ; but 
then there is an Anſwer on the other Side, that ſhe afterwards, and 


before this Contract, deſired to cohabir with him; to this it is replied again o Page 297 


with a flat Bar to any Evidence than can be given of an Aſſent, vir. that the 
Huſband did expteſsly prohibit thoſe Tradelmen to truſt her; the Judges in 
their Directions to a Jury, direct them to be guided by ſuch Evidence of 
an Aſſent, when nothing appears to the contrary ; becauſe it would be ve- 
ry hard in Point of Proof to thew expreſs Evidence of Aſſent to every Par- 
ticular ; but when there is an expreis Prohibition or Denial of Aſſent, this 
takes off all the Circumſtances of Evidence on the other Side, 
am to ſhew in what Points we all agree, and where we differ. 

iſt, We all agree that it is not the Contract of the Wife's to bind her z 
for in our Law, ſhe has no Will, nor Power to bind herſelf ; the Civil 
Law, as it allows her a Property diftin& from the Huſband's, fo it gives 
bet Power to bind herſelf by Contract. 

2dly, It is agreed on all Hands, the Wife ought to be maintained ; the 
Civil Law, though it allows the Wife a ſeparate Property, yet the Huſband 
ought to maintain her out of her Dower ; it is more neceſſary for the Com- 
mon Law, that takes away all Property trom her, to make Proviſion for 
her Subſiſtence, elſe that which we pretend to be the moſt reaſonable and 
provident Law in the World, would be the moſt barbarous ; but in this 
we differ. It is ſaid, by thoſe who argue that the Huſband ſhould be charg- 
ed, that ſhe may be maintained by a Power the Law gives her to charge 
her Huſband by Way of Contract; which is altogether denied by us. 

39ly, We «ll agree, that when the Wife contracts for the Neceffaries of 
her Huſtand, Children, or Family, that this thall not charge him by any 
inherent Power in the Wife, but by a reaſonable and implicit Aﬀent, which 
muſt be found by a jury ; but we differ in the charging him; when ſhe 
contracts for the Supply of her own Neceſſities, we ſay it is not by a Power 
ſhe has, but there mutt be his Conſent, either expreſs or implied. Second- 
ly, we conteſs, that in Caſe of Cohabitation, there is great Evidence of 
his Aſſent, till the contrary appears ; but it is not ſo binding as will amount 
to a Preſumption. Thirdly, 'l heretore we ſay it muſt be found by the Ju- 
ry. Fourthly, That it is countermandable by Prohibition, where it is ſaid 
on the other Side, and mult be maintained, elfe they can make nothing of 
the Caſe, that there is in the Wile, upon the Intermarriage, an original 
inherent Primogenial, and uncountermandable Power to charge the Huſ- 
band for her Neceſſides, which the Huſband can no Ways repeal, though 
there be no Cohabitation or Conſent, but an expreſs Prohibition; and this 
is the true State of the Queſtion betwixt us; if there be ſuch a Power in 
the Wife or no, independent upon any Conſent of the Huſband's ; I ſhall 
conſider, 

iſt, If there be ſuch a Power during Cohabitation ; 2dly, If for Neceſ- 
faries ; and here I ſhall make a ſecond Queſtion, If there be ſuch a finding 
of Neceſſaries as is requiſite iv a Verdict; zdly, If the Departure makes 

| | | nothing 
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nothing in the Caſe ; Athly, Admitting all this, whether it be counter. 
mandable guoad one Man. | 

1ſt, 1 ſhall hold there is no ſuch Power in the Wife; my Reaſons are, 

iſt, By the Law of GOD, of Nature, of Reaſon, and by the Common 
Law, the Will of the Wife is ſubject to the Will of the Huſband , ang 
therefore an Inditment for being a Joint-Receiver with her Huſband was 
held il! ;- but if the Law were with thoſe who argue on the other Side, thi; 
. would be inverted, and the Will of the Huſband would be ſubject to the 
Will of the Wife. 

2dly, Becauſe no Man can be originally bound in a Contract, but by his 
own Conſent. 


Page 298 =* 3dly, To prove the Law on their Side lies upon them, which they 


have not, nor no Ways can do, there being but one Semblance of an Ay- 
thority they can alledge, which is 11 H. 6. which is the Opinion of Judge 
Martin, and muſt be intended by Way of Evidence, but they fay, they 
prove it by Reaſon and Inconvenience. ; 

1. I anſwer, Argumentum ab inconvenienti will not change or alter the 
Law when it appears to be ſo ; but it is only to prove and interpret the 
Law when we are in Doubt whether it be ſo or no. 

2dly, I anſwer, The Inconvenience of the other Side outweighs, ard i; 
far greater, for it will bring into the Law a manifold Incertainty. 

1. What Things are neceſſary, what Kind of Neceſſity, and when, and 
how often, this Neceſſity may happen ; as if the Huſband ſhould give ric 
Wife Cloaths, and ſhe give them away the next Day, ſhe is in as much 
Neceſſity the next Day as ſhe was before, and Quicquid neceſſitas cogit de- 
betur. | 

2Cly, There would be great Uncertainty which Way ſhe ſhould ſup- 
ply her Neceſſities; as this Way, 1. Of taking up Goods, and if the can 
find no Credit with the Mercer, but has the Uſurer for her Friend, then the 
Law fure that provides againſt her Neceſſities, will give her Leave to take 
up Money; and if that fails, it is reaſonable that ſhe ſhould fell Goods; 
for the two other Ways failing, the Law will not let her periſh ; if there 
were no Goods, then it were as reaſonable the might receive Rents, which 
would be againſt Sir Paul Tracey and Dutton's Cale, Cro, Fac. 621. and if 
there were none ſuch, ſhe might raiſe Money upon the Demiſe of the Land; 
if the Law will give Way to her Neceflities in the firſt Caſe, it muſt yield in 
all the Reft, for the Caſe may ele he ſo that the Proviſion of Law would be 
deſective; but I hold, that in none of theſe Caſes the Wife can provide for 
herſelf ; but fay, there muſt be a "Truſt ſomewhere; as a Father is bound 
by the Law of Nature to provide for his Son, and the Son is bound to pro- 
vide for the Father, but the Law will not give the one Leave to oblige 
the other by Way of ContiaQt ; becauſe the Law ſuppoſes that they will 
not be fo unnatural, and entrufts them with it, v:s. before the 43 Elis. for 
the Poor. If this Truit muſt be ſomewhere, the Huſband knows beſt how 
to manage Affairs, and ſo is fitter to be entruſted by the Law, than any 
Body elte : I add, that although the Law will not prefume fo much III, as 
that a Huſband ſhould not provide for his Wife's Neceſſities, yet there is 
a ſevere Obligation on him, not only to ſupply her in Caſe of Exigencies 
and extreme Neceſſity, but according to Conveniency ; but the Law has 
not made her her own Judge, but provided her a judicature ſufficient to 
reform the Cloſe-Handednets of her Huſband; where the is driven to an 
extreme Neceſſity and Want of Subſiſtence, the Law has appointed a judge 
to compel the Huſband to ſupply her, I mean the Chancellor ; for upon a 
Supplicavit he may be bound to the Peace, and bene & honeſle traare ; 
which 1 hold not to be underſtood only, that he muſt uſe her gently, and 
ſorbeat beating of her, but that he muſt ſupply her Exigencies. Then for 
her Ccnveniencies, the Law has appointed the Biſhops Courts. Ard 

Whereas 
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whereas it is ſaid, that this is not the Common Law, I anſwer, that they 
are juriſdictions appointed by the Common Law ; and though their Coer- 
cion and Proceedings are after another Law, yet their Derivation, as to 
their Uſe here, was from the Common Law ; and concerning the Ampli- 
ide of their Power, which is ſaid not to be able to adminiſter a Remedy 
ſuſlicient for this Diſeaſe ; I fay, as it is aided by the Brachium Seculare, 
the Power of it falls as ſeverely upon them that diſobey it, as the Common 
Law can uſe when Men will not pay their Debts ; for they may excom- 
municate, and upon that follows Impriſonment, and a Diſability to ſue any 
Action. 

The ſecond Objection made on the other Side, by comparing the Caſe 
of a Feme Covert with the Cale of an Infant ; but I anſwer, an Infant 
is diſabled only Quad hoc, and may oblige himſelf for Neceſſaries; but 
* here the Wife would bind her Huſband allo ; in the Caſe of an Infant*Page 299 
there is no Body intruſted by the Law to provide for him (tor Guardian in 
Socage is only where there is Land) immediately, and therefore he muſt 
do it himſelf, whereas the Huſband is intruſted for the Wiſe ; ſo the Caſes 
are not parallel, 

zaly, It is objected, that it comes to the Uſe of the Huſband ; I anſwer, 
it would then bind the Huſband in Superfluiiies, which may fo come to 
his Uſe ; which how inconvenient, I leave any Man to judge. 

4thly, It is objected, that the Huſband is bound by the Wrongs of his 
Wife, and may be charged in Trover and Converſion upon her Act; I 
ſay, that in Caſe of a Wrong ſhe binds herſelf, for ſhe muſt be joined in 
the Action, and ſo ſhe will be more careful not to ſubject herſelf, than 
when the Huſband is charged alone; but I hold, that in this Caſe no Tro- 
ver and Converſion lies; for the Delivery of the Party, knowing the Fact, 
and intending a Sale and Contract, tranſlates the Property at the Peril of 
him that delivers them, If a Man knows one to be an Infant, and ſells 
him Goods, it is at his Peril, for if they be not Neceſſaries, he hall never 
charge the Infant for the Converſion ; and ſo of a Feme Covert, if there be 
no Conſent of the Huſband ; for it has been held, that what the Wife eats 
or wears comes to the Ute of the Huſhand, and will maintain a Conver- 
fion ; and if the Law ſhonld not be taken thus, we ſhould let in a Flood of 
Inconveniencies, which would wake all thoſe Diſabilities the Law has raiſed 
{or the Protection of latants and Feme Coverts, meer Words, and of no 
J fect. | 

zdly, I ſhall lay no Streis upon the imperfect findirg of the Verdict, left 
it might be ſaid that that was the Reaſon cf the Judgment ; but only name 
ſome Particulars, wherein it ſeems to be imperfect. 1. They ihould have 
found what the Stuffs were ; for it has been adjudged that Velvets were not 
neceſſury for an Infant ; they ought to have found the Circumſtances of 
the Neceſlity ; as where Manſlaughter is committed /e defendends, or in Ex- 
ecution of an Office; they ſhould have ſet forth of what Kind the Neceſſity 
was, as there is a Neceſſity of Cloaths, of Meat, of Medicine, and of Ha- 
bitation z they have found that theſe Goods were neceſſary and convenient 
for his Degree, they ſhould have faid alſo for his Eſtate ; for a high De- 
gree may have a low Eſtate, and then the Wife cannot expect to be main- 
tained according to the Height of her Huſband's Degree ; but I lay no 
Hold on theſe Defe&s in the Verdict. 

3dly, Upon her Departure all Evidence of any Obligation of the Huſ- 
band to maintain her ceaſes ; it would elſe be very unreaſonable, for whilſt 
they are both in one Houſe, the ſame Proviſion will ſerve for both. In 
Caſe of a Bailiff, if he goes away, no Contract of his will bind the Maſter, 
though he had no exprels Diſcharge; and here we muſt preſume ſome un- 
reaſonable Cauſe of her Departure, for a Wife in no Cafe ought to do it, 
and ſhe might have had Alimony without any Separation. Moor 874. 

Athly, 
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4thly, Admitting all this, I hold that the Prohibition here takes away all 
Preſumption of any Conſent of the Huſband to the Contract, either expreſs 
or implied; and though the Wife ſhould be allowed ſuch a Power to charge 
her Huſband, as is affirmed on the other Side, yet it may be diſcharged ag 
to one particular Man, by the Prohibition and Countermand of the Hyf- 
band ; it would be a very hard Caſe elſe, for ſhe may make him liable to 
the greateſt Enemy he had in the World. 12 E. 4. 18. The King may 
grant to J. S. to be exempt of Juries ; but if he grants it to a whole Coun- 
ty, Hundred, or "Townſhip, the Grant is void; and by this Prohibition of 
the Huſband here is no Diſcharge of the whole Power, but only it is taken 
of thoſe particular Perſons. If a Man enters into an Obligation not to uſe 
his Trade, it is againſt Law, and void; but if it be, not to ſet up his Trade 
in ſuch a Street or Town, it is good. 

Page 300 Note; He added, that as to the charging the Huſband by way of Fvi- 
dence, which he had reſtrained to Cohabitation, he ſaid, the Law is the 
ſame _ the Huſband departs from the Wife ; as upon going beyond 
Sea, Wc: | 

bs Since this Reſolution there have been ſeveral Caſes in which Tradeſmen 

1 have recovered in Actions brought againſt the Huſband for Goods deliver- 

takes up ed the Wife; and in all theſe Caſes the Judges have laid down the Diſtine- 

Goods, and tion of an implied Promiſe, and directed it as a ſufficient Foundation to 

=_ them charge the Huſband ; and in their Directions have ſhewn as much Favour 

_—_ . poſſible to ſuch Tradeſmen as intruſted her on the Credit of her Huſ- 

to Cloaths, band, and were in no Combination with the Wife to charge him, * 

the Huſband 

ſhall not pay for them, becauſe they never came to his Uſe ; ſecut if made up and worn and then 

pawned. Salk. 118. pl. 10. If ſhe pawns her Cloaths, and berrows Money to redeem them, Huſ- 

band not liable. 2 Show, 283. If Huſband and Wife by Agreement live ſeparzte, and ſhe has a 

ſeparate Maintenance, it will be preſumed that thoſe who deal with her truſt ber on her own Credit, 

Salk, 116. pl. 6. Ld. Raym. 444. Sid. 124, 12 Mod. 245. 6 Mod, 151. Hide Skin. 348. pl. 18, 

Warning a Tradeſman's Servant not to truſt her, ſufficient Warning to the Maſter. Salk. 118. pl, 

10. 2 Ld. Raym. 1006. A Tradeſman who fold Lace and Silver Fringes for a Petticoat and 

Side Saddle, which amounted to 94 |. and all within four Months, to the Wife of a Serjeant at Law, 

afterwards a Judge; recovered againſt him, Skin. 349. 


* We ſhould obſerve that the Law is well ſctcled in the Caſe of Masby and Scott, and has never 
been called in Queſtion, 


Salk. 118. An ordinary working Man married a Woman of the like Condition, and 
Pl. 11. after Cohabitation for ſome Time, the Huſband left her, and during his 
—_ _ Abſence, the Wife worked; and this Action being brought for her Diet, 
it was held, that the Money ſhe earned ſhould go to keep her. 
Vern. 71. If the Wife, whilſt ſhe lives ſeparate from her Huſband, and has a ſepa- 
Where a Tate Maintenance, buys Goods of Tradeſmen, who know of the Separation 
Perſon whoand Maintenance, they cannot ſue the Executors of the Huſband in Chan- 
_ a err for theſe Goods; neither will Equity give the Executors any Relief, 
— hich becauſe they have a very good Defence at Law. | 


was actually 
laid out in Neceſſaries, was allowed to ſtand in the Place of the Tradeſmen, and to have Satisfac- 


tion, as far as they could, if they had been Plaintiffs, PreceJ. ia Chan. gor, 503. Where Equity 
will decree a Wife a ſeparate Maintenance, vide Abr. Eq. 68. 


dq) What - 
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(1) What Acts done by the husband 0! CUitfe 
alone, oz jointly with the CClife, thall bind 
the Mite, and herein of her Agreement o 
Diſagreement to ſuch Atts after the Death o 
her husband. 


HE Huſband, as Head and Governor of the Family, has an abſo- 

— 0 . Rol. Abr. 
l ly ET over the Chattels Real and Perſonal which he is poſſeſſed 346, 34. 
of in Right of his Wife, to diſpoſe of them as he thinks proper, and no z lnſt. 510. 
act or Concurrence of hers is of any Avail, either in confirming or con- 10 Co. 42. 
trouling ſuch Diſpoſition ; but the Real Eſtate is under a different Regula- Sid. 11. 
tion, and not under the Power of the Hufpand, longer than during the Co- 


verture”; and therefore any Diſpoſition of it made by him alone may be de- 
SiG all Charges 1d on it bp kin: Bl of rh be Danes 


c * See poſt. 301, &c. how the Eſtate of the Wife may be diſpoſed of during Coverture. As te 
Leaſes by the Huſband, of the Lands of the Wife, ſee Pet. 3oà, Ec. | 


„At Common Law, any Alienation made by the Huſband of the Wife's Page 301 
Land, whether by Feoffment, (a) Fine, or (6) Recovery, was a Diſconti- 
nuance, and after his Death ſhe was put to her Cui in vita, to reinſtate her- 
ef; but now by the Statute of 32 H. 8. cap. 28. it is provided, That ng * Taft. 681, 
Fine levied by the Huſband alone, of Lands, being the Freebold and Inheri- (07 If Be 


R , f 8 , negle&s to 
tance of the Wife, ſhall in any wiſe be or make a Diſcontinuance, or be ather- qr within 


wiſe prejudicial ta her or her Heirs, but that the Wife and ber Heirs ſhall gu- — 
and may lawfully enter into the ſaid Lands, according to their Rights and iter the 


Titles therein. 2 8 ner s 
| uſba 

and the Fine was with Proclamation, her Entry is taken away, and her Right for ever extinguilhed 3 

for this vide Co. Lit. 326. Dyer 72, 162. Plowd. 373. 8 Co. 72. 2 Inſt. 681. 9 Co. 140. If 

V ands be given to Huſband and Wife, and the Heirs of their Bodies, and the Huſband alone levies 2 
Fine thereof, the Wife, may enter after his Death by Force of this Statute. 9 Co. 138. 2 Tnſt. 681. 
Cro. Car. 477» 6% That a Recovery ſutfered by the Huſband alone is void, vide F. N. B. 468. 
Pooth 188. 2 Init. 343. Plowd. 37. | 


Fa Feme Covert levies a Fine of her own Inheritance, without her Huſ- Bro. Tit. 


—— — —_— 


d bd Bo LS 8 o. Lit. 46. 
after her Death, to reſtore himſelf to his Tenancy by the Courteſy; becauſe It a Py 


cutory, and 

| 2 Execution is 
ſuech againſt the Huſband and Wife, he may ſtop the Execution, becauſe no Act of hers can Prejudice 
aim; and if in this Caſe the Huſband makes Default, and ſhe be received, ſhe may for the Benefit of 
her Huſband diſturb the Execution of her own Fine; but aſter the Death of her Huſband ſhe cannot 
avoid it, Bro. Tit. Fine 79. Co. Reading 9. ' 


Ifa Huſband and Wife join in a Fine to convey her own Inheritance, it 18 E. 4. 12, 
ought to be received, it TELE (c) Examination Tt appears to be volun- Rol. Abr. 
Barer ee e { Tree from Conſtiaint; and if ſhe be of full Age, the Fine ſhall 347 


ind her as if ſhe had been Sole, 2 Abr. 
2 Inſt. 615. 


(c) Nete; The Books which ſay, that a Fine ſhall not bind a Woman under Coverture, unleſs the 
be examined, muſt not be conſtrued as if it were in her Power to re: erſe the Fine for want of her 
Examination + but they are to be underſtood in this Senſe, that the J» ge ought nat to receive a Fine 
Without examining her. 2 lu. g15. 

The 
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2 Inſt. gis. The Examination of a Feme Covert is not always neceſſary in levying of 
Fines, becauſe that being provided that ſhe may not at the Inſtance of her 
Huſband make any unwary Diſpoſition of her Property, it follows, that 
when the Huſband and Wife do take an Eſtate by the Fine, and part with 
nothing, the Feme need not be examined ; but where the is to convey or 
a Rol. Abr. paſs any Eſtate or Inter̃eſt, either by herlelf or jointly with her Huſband, 
17. there ſhe ought to be examined; therefore if A. levies a Fine come ces to 
Baron and Feme, and they render to the Conuzor, the Feme ſhall be exa. 
mined ; fo it is where ſhe takes an Eſtate by the Fine, rendring Rent. 
F. N. B. 21, If Huſband and Wife levy a Fine, and the Wife is within Age, they may 
Leon. 15. join in a Writ of Error to reverſe it during the Minority of the Wife, not 
3 Lev. 36. by any Privilege of Coverture, but becauſe, during her State of Infancy, 
5 Act of hers can be fo obligatory as not to be cancelled, if ſhe thinks 
Finer and it prejudicial to her. 
Recoveries. | 
Co. Lit. 36. If a Man makes a Jointure on his Wife, either before or after Marriage, 
Dyer 358. and they both join in a Fine, ſhe is bound thereby; and if the Jointure 
For thisvide was made before Marriage, ſhe is barred to_claim Dower in any other 
2 Jein- Lands of the Huſband's ; but if the Jointure was made during Coyerture, 
oO the may claim Dower in the other Lands. | 


Page 302 # If Baron and Feme by Fine ſur conceſſit grant Land to J. S. for gg 
| Years, and warrant the ſaid Land to J. S. during the ſaid Term, and the 

2 Sand. 177. Baron dies, and J. S. is evicted by one that hath a prior Title, he may 
Sid. 46. thereupon bring Covenant againſt the Feme, notwithſtanding ſhe was 
Mod. 290. Covert at the Time when the Fine was levied. 


2 Keb. 684. 
703. Wetton and Hale. 


70 Co. 43 A Recovery, as well as a Fine by a Ferre Covert, is good to bar her, 

2 Rol. Abr. becauſe the Præc ipe in the Recovery anſwers the Writ of Covenant in the 

395» Fine, to bring her into Court, where the Exainination of the Judges deſtroys 
the Preſumption of Law, that this is done by the Coercion of her Huſband, 
for then it is to be preſumed they would have refuſed her. 

2 Inſt, 673. But if a Wife alone, or with her Huſband, again and. ell her Lands 

Hob. 225. by Deed indented and inrolled, yet it ſhall not bind her ; for a Wite cannot 
be — Court without Writ, and there is no Writ allowed in 

| this Cale. 
_ ks fa Feme Covert joins with her Hufband in levying a Fine to raiſe 2 
ſhall be paid Sum of Money by way of Mortgage, this ſhall bind her. 


out of the | | 

Perſonal Eſtate of the Huſband, vide 2 Vern. 436, 689. Vern, 41, 213. But for this vide Head 
of Mortgage; wheie ſhe ſhall be bound to a Specitick Performance of her Agreements in Equity, 
wide Title Agreements, and 2 Vern. 61. 


Rol. Abr. If a Huſband diſſeiſe another to the Uſe of his Wife, this does not make 
8 10 her a Dſſeiſoreſs, ſhe having no Will of her own, nor will any Agreement 
0. Diſſeiſin of hers to the Diſſeiſin during the Coverture, make her guilty of the Dif- 
ſeiſin, for the fame Reaſon ; but her Agreement after her Huſband's Death 
will make her a Diſſeiſoreſs, becauſe then ſhe is capable of giving her Con- 
ſent, and that makes her Tenant of the Freehold, and fo ſubje& to the Re- 
medy of the Diſſeiſee. | 
_ Abr. dos if a Man diſſeiſes another to the Uſe of a Feme Covert, her Agree- 
Bro Diſſeiſin ment to it ſignifies nothing, though the Huſband's Agreement to it ſettles 
67. — Eſtate in the Wife, yet it makes her no Sharer in the Guilt of the Diſ- 
eiſin. | 
Co. Lit. 357. But if a Feme Covert actually enters and commits a Diſſeiſin, either ſolely 
. Abr. or together with her Huſband, then ſhe is a Diſſeiſoreſs, becauſe ſhe thereby 
2 | gains 


r c 
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ins a wrongful Poſſeſſion ; but yet ſuch actual Entry cannot be to the Bro. Diſſeiſin 
Uſe of her Huſband or a Stranger, ſo as to make them Diſſeiſors, becauſe 2 4 
though by ſuch Entry the gains an Eſtate, yet ſhe has no Power of trans- 1 cent 
terting it to another. | 

If the Huſband ſeized of Lands in Right of his Wife, makes a Leaſe Bro. Accepts _ * 
thereof for Years by Indenture or Deed Poll, reſerving Rent, all the Books gf por | 
agree this to be a good Leaſe for the whole Term, unleſs the Wife, by ſome 043 25 
Ad after the Huſband's Death, ſhews her Diſſent thereto ; for if ſhe accepts Cro ja. 333. 
Rent which becomes due after his Death, the Leaſe is thereby become ab- 2 And. 42. 
ſolute and unavoidable ; the Reaſon whereof is, that the Wife after her In- Co. Lit. as; 
tel- marriage being by Law diſabled to contract for, or make any Diſpoſition 88 — 
of her own Poſſeſſions, as * ſublected herſelf and her whole Will to Velz. 1 + 
— — of her Huſband ; the Law thereupon transfers the Cro. Eliz. 

ower of Dealing and ContraRing Tor her Poſſeſſions to_the Huſband, be- 769. 
cauſe no"other can then intermeddle therewith ; and without ſuch Power me 2 a 
in the Huſband they would be obliged to keep them in their own Manurance Hausband and I 
or Occupation, which might be greatly to the Prejudice of both; but to Wife, either 
prevent the Huſband's abuſing ſuch Power, and leſt he ſhould make Leaſes =: Common R- 


_— — — it- ! * - - 
to the Prejudice of the Wife's Inheritance, the Law has left her at Liberty Ms, be 321 8 


after his Death, either to aire and mas good Loch Leaſe, or to defeat and z Hl. 8. 


— — 


avoid it, as ſhe finds it ſubſervient to her own Intereſt; and this ſhe may 24, Head of 
. . in ſuch Leaſe, unleſs made purſuant to the Statute — and 
8 cap. 28. : TI x er ms for 
* Huſband and Wife made a Leaſe for Years, by Indenture, of the Wife's * *”* 
Lands, reſerving Rent ; the Leſſee enters, the Huſband before any Day of *Page 303 
Payment dies, the Wife takes a ſecond Huſband, and he at the Day accepts Dyer 15g, 
the Rent and dies; and it was held, that the Wife could not now avoid Rol. Abr. 
the Leaſe, for by her ſecond Marriage ſhe transferred her Power of avoiding A} = 


it to her Huſband, and Az of the Rent binds her, as her own, 
Act before ſuch Marriage would have NS or he by the Marriage ſuc- 


7 


— ——— D 


ceeded into the Power and Place of the Wife; and what ſhe might have 
done, either as to athrming or avoiding ſuch Leaſe before Marriage, the 


fame may the Huſband do after the Marriage. | 

"The Hulband being foiled of Copyhald Lands in Right of his Wife in 2 Rol. Rep. 
Fee, makes a Leale thereof for Years, not warranted by the Cuſtom, which 344, 367, 
is a Forfeiture of her Eftate, yet this ſhall not bind the Wife or her Heirs = © 
alter the Huſband's Death, but that they may enter and avoid the Leaſe, G,, 2. 
and thereby purge the Forfeiture; and the Diverſity ſeems between this 4 Co. 29. 
Act, which is at an End when the Leaſe is expired or defeated by the Entry 
TT Lord, or the Wife after the Hulband's Death, and ſuch Acts as are a 


continuing Detriment to the Inheritance, as wilful Waſte by the Huſband, 
which tends to the Deſtruction of the Manor; ſo of Non-payment of Rent, 


Denial of Suit or Service; for ſuch Forſeitures as theſe bind the Inheritance 
of the Wife after the Huſband's Death; but in the other Caſe, the Huf- 
nd cannot _ſorteig by chis Leaſe more than he can grant, which is but for 

ie own Life. FF NE; 
 XWoman Guardian in Socage marries, and joins with her Huſband by Plow. 253. 
Indenture in making a Leaſe for Years of the Ward's Lands, yet after her Co. Lit.3514 
Huſband's Death ſhe may avoid the fame ; for though the Huſband bas ab- — *. 
ſolute Power to diſpoſe of all Chattels, either Real or Perſonal, whereof**” 
he is poſſeſſed in Right of his Wife, and the Wardſhip of the Body, and 
Land in this Caſe is but a Chattel ; yet the Wife being poſſeſſed of it in 
Rizht of the Infant, and accountable to him for the Profits when he comes 
of Age, the Huſband's Diſpoſition ſhall not bind her after his Death, but 
that the may avoid it in Right of the Infant, whoſe Guardian the ſtill con- 
"nues to be; and her o Joining in the Leaſe was not material, becauſe 


the was then undes Coverture. | | ; 
Vo, I. * A Feme 
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Ce. Lit. 3. a, A Feme Covert is of Purchaſing, for ſuch an Act does not make 
the Property of the Huſband liable to any Diſadvantage, and the Huſband 
is ſuppoſed to aſſent to this, as being for his Advantage; but the Huſband 
may diſagree; and it ſhall avoid the Purchaſe ; but if he neither agrees nor 
IMagrees, the Purchaſe Ts good, Tor his Conduct ſhall he eſteemed it 
Canlent, fince it is to turn to his Advantage; but in this Caſe, though 2 
Huſband ſhould agree to the Purchaſe, yet after his Death ſhe may waive 
it for having no Will of her own at the Time of the Purchaſe, ſhe Ts not 
indiſpenſibly bound by the Contract; therefore if the does not, when under 
her own Management and Will, by ſome AQ expreſs her Agreement to 
ſuch Purchaſe, ber Heirs ſhall have the Privilege of departing from it. 


*Page 304 * (K) TUhere the husband and Mike muſt join in 
bzinging Attions, 

Rol. Abr. TN thoſe Caſes where the Debt or Cauſe of Action will ſurvive to the 

347. Wife, the Huſband and Wiſe are regularly to join in the Action; as in 

_ 43% recovering Debts due to the Wife before Marriage, in Actions relating to 

| 8 © her Freehold or Inheritance, or Injuries done to the Perſon of the Wite. 


in no Caſe : 
ue without her Hufband, vide Letter (M.) peſt 308. Stra. 229. 


Cro. Eliz. But if a Feme Sole hath a Rent-charge, and Rent is Arrear, and ih: 
439. marries, and the Baron diſtrains for this Rent, and thereupon a Reſcous iz 
made, this is a Tort to the Baron himſelf, and he may have an Action (a) 


Moor 584. alone. 


(a) Or may join his Wife therein, becauſe it ariſes upon a Duty due unto her before Coverture. Cro, 
Eliz. 459. per Cur, | 


4 Bulſt. 14. Soif a Feme Sole hath Right to have Common for Life, and ſhe takes 
adjudged. Huſband, and he is hindred in taking the Common, he may have an Action 


65 — alone without his Wife, (5) it being only to recover Damages. 


a Houſe for | 

Life, and, in the Right of his Feme, leaſed for Years to the Defendant, who burnt the Houſe, and the 
Baron alone brought an Action for this; and whether it lay dubitatur; becauſe the Damage was 
done to the Eſtate of the Feme; and it ſhe dies, the Baron is not chargeable over in Walle, in regard 
of which only an Action lies; becauſe it was the Polly of the Plaintiff that he made no ſpecial Pro- 
viſion againlt Waſte, Cro. Eliz. 461. | — If A. demiſes a Houle to B. for Years, and B. covenants 
to repair the ſaid Houſe, during the Term, and after A. grants the Reverſion to Baron and Feme, 
Se. the Baron may have an Action alone upon this Covenant; for therein Damages only are to be 
recovered. Cro, Jac. 319. adjudged, 3 Bulit, 163, Rol. Rep. 359. S. C. adjudged, 


f Sed gz. As the Huſband is intereſted, during their joint Lives, if he could not maintain an AQi- 
on alone, to recover proportionable Damages? 


Pall. 3 But if Baron and Feme are diſſeiſed of the Land of the Feme, they muſt 
They mug join in an Action for the Recovery of this Land. : 
Join in De- | It 


tinue for 
Charters concerning the Wife's Inheritance. 38 H. 6. 4. Rol. Abr. 347. So in Trover for a Deed 
by which a Rent- charge was granted to her dum ſola, though it came to the Hands of the Defendau! 
after Coverture. Ney 50. For Rent due to her before Coverture as Tenart in Dewer, Rol. Abr. 
316, 348. Yide Bulſt, 135. 136. Cro. Jac, 283. and Quere if ſince 32 H. 8. c. 37, there i 


2uy 
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If the Baron be poſſeſſed of a ReQory for Years, in Right of his Feme, Cro. Ellz. 
he and his Feme may join in an AQtion upon the 2 & 3 Ed. 6. c. 13. for 608. 
not ſetting forth of Tithes ; for the Poſſeſſion of the Baron is in the Right * 47. 

d the Action is given by the Statute to the Proprietor * 

of the Feme, an $4 y | P . Moor 912. 
. f 8. C. 2 laſt. 
650, S. C. cited. 2 Mod. 276. S. C. cited. Jenk. Rep. 273. S. C. ſaid to be adjudged that the 
Baron might have the Action alone, Yide 1 Brownl.g, 1 Jones 325.—— lf a Stranger cuts Trees 
upon the Land of the Feme, they may join. 15 E. 4. 9. b. Lit. Rep. 285, Yelv. 375. S. P. cont. 
47 grende.— 80 they may join in Treſpaſs Quare Clauſum fregit. 


If a Feme Sole is poſſeſſed for Years of a Cloſe, to which Time out Bulſt. 110, 
of Mind there hath been a Way through the Cloſe of J. S. next adjoin- 2. Vent. 197. 
ing, and 7 S. ereQts a Building ex tranſverſo vie predit, fo that ſhe £10 vey 
cannot ule the ſaid Way, and after ſhe marries, the Baron and Feme judged. 
may join in an Action for the Stoppage during the Coverture, declaring 
that after the ſaid Marriage (a) they could not uſe the faid Way, c. 


* becauſe the Wrong was done to the Feme, and the (5) Baron had the · Page 305 
Cloſe in her Right. | 
| 2 Mod. 217. 


S. C. cited, arguendo, as if adjudged that ſhe muſt join. Jones 367. S. C. but S. P. does not appear. 
(a) For incloſing Twenty Acres of Waſte, in which the Feme had Common, ita gued they could not, 
a5 before, take the Profits with their Cattle, Cc. and becauſe a Feme Covert cannot have Cattle, Lit. 
Rep. 284, 285. the Court inclined for the Defendant ; but it does not appear what Judgment was 
given, (6) So in an Action for not grinding at the Wife's Mill. Hob. 189g.-—So where the Feme 
had Right to all the Lop of certain Trees during Li e, and the Owner cut them down. Cro. Car. 437. 
adjudged, Jones 376. In which laſt Book it is laid the Exception was, That the Action was brought 
by the Baron alone, and yet adjudged for him, 


If A. declares that he was ſeiſed, in Right of his Wife, of a Meſſuage, 2 Nod. 269. 
Bakehouſe, c. and that the Defendant erected two Houſes of Office ſo 8 Mod. 200, 
near the ſaid Bakehouſe, which foundred the Walls thereof, and by which 341, 342. 


the Air was ſo unwholeſome that he loſt his Cuſtom, c. the Action lies : AE 


for the Huſband alone, q. Cas. Abr. 
64, 65. 

12 Mod. 294, 346. Ld. Raym, 443. Stra. 61, 229. 2 Stra. 726, 977. 2 Barnard. . B. 468. 

Froſdict and Sterling adjudged ; and that the Caſes Cro, Car. 3219. Jones 367. Lit. Rep. 284. Hob. 

189. warrant no more than that the Wife might be joined, not that of Neceflity he muſt.“ 


* It is a Damage to the Huſband, who is intereſted during the Life of his Wife, 


If A. leaſes to B. for Years rendring Rent, and after grants his Rever- 2 Bulſt. 233. 
fon to Baron and Feme, and B. attorns, and then Rent is Arrear, and the r 
Term expires, the Baron may bring an Action alone for this Rent, becauſe jud = ; 

- 3" . Judged. 
this Action is grounded upon the Duty, and not upon the Nature of their 
Eſtate; and the Money muſt come to the Baron; and there is no Dit- 


terence where Baron and Feme are c Joint-Leſſors, and where (4) Joint 22 _ 
it wasneve 
Purchaſers, queſtioned 
but the Baron might bring the Action alone; but when brought by both, it hath been doubted. Bulſt. 
21. per Velv. and vide Lit, Rep. 13. Palm. 2079. (4) But in that Caſe, 2 Bulſt. 234. per Ded he 
mult bring the Action generally, and not ſhew himſelf to be Aſſignee; but yet Rol. Rep. 52. it appears 


the Action was ſo brought; and yet held per Cur? to be only Surpluſege, 


— —. 


any Difference where the Avowry is made for Rent due before, and where after Marriace, - Whe- 
taer the Huſband alone may bring a Quare Impedit, vide Co. Lit, 351. 2, Owen 82. Lit. 13, 375. 
Winch. 73. 2 Bulit. 14. Jenk. 2, 3. Built. 110. 


* 


+ In Replevin the Huſband may avow generally, by Virtue of the Statute 11 Geo, 2, c. 10. . 22, 
or, he may avow in his own Right and in Right of his Wite, by 4 Ann. e. 16, which gives Leave tg 
picad [eveial Matters, 

Y 3 But 


2. 
A [FFI ng Lo 


P BARON axzp FEME. 


Rol Abr. But if A. conveys Lands to B in Fee, and covenants with him, his Heirs 
48. and Aſſigns, to mike further Afſurtance, and theſe Lands are aſſigned to 


— — J. F. and his Wife, and the Heirs of J. S. they muſt both join in an Ac- 
Jones 406, tion on the Covenant for further Aſſurance. 
407. S. C. 


adjudged, wide 3 Bulſt. 164. Rol. Rep. zoo. Cro. Jac. 319. 


3 Lev. 403. But if a Bond is made to a Feme Covert during Coverture, conditioned 


— to pay Money to the Feme, the Baron ( alone may bring an Action upon 
murrerto the his Bond. | 

Declaration; 

and a Caſe was cited by Ne, where, upon a judgment obtained by Baron and Feme, the Baron 
only ſued a Sire facias for the Damages and Colts, and had Judgment. (2) It a Bond be entred 
into to Baron and Feme, the Baron may ſue it alone, and thereby he ſhews his Diſſent to his Wife's 
taking any Thing by it, Jide 2 Md 217. Li. Raym. 224, Will. Rep. 378. pl. 99, 458. pl. 131, 
461. 2 Will. Rep. 49). Vern. 396. 11 Mod. 169. pl. 6, 177, pl. 2, 264. pl. 3. 12 Mod, 20), 
346. Ld. Raym. 368. Salk. 127 pl. 8, 306. Carth. 462. Stra. 229. 2 Stra. 726, 977. 2 Bar- 
nard. 465. Cro. Car. 285, 443. All. 37. Bro. Baron and Feme 55. Lit, Rep. 13. Stile 9. 
Comb. 450, 


* If A. in Conſideration that B. a Feme Covert, will cure a certain Wound, 
o. Jac. 77. : * f 

205. adjudg- aſſumes and promiſes to B to pay unto her 10%. if B. does cure it ac- 
ed, and al- cordingly ; ſhe may join with her Huſband in an Mumpſit for this Money, 
firmed iv (3) for this Promiſe ariſing upon a Matter of Skill and Performance of the 


2 Scace. Wife, ſhe is the Cauſe of the Action; and ſuch an Action will ſurviye to 
id. 28. 8 C. Wit a a 

cited to be the Wite. 

adjudged ; ; : 

that they ought to join. 2 Sid. 128, like Point; and per Glyn Ch. Juſt. it may be in the Name of both, 
or of the Huſband alone. (5) But whatever the Conſideration be, where there is an expreſs Promiſe 
made to the Wife, ſhe may join, Cro. Eliz. 61.®—But without an expreſs Promiſe the Ac ion does 
not lie; for the Fruit and Labour of the Wife belongs to the Huſband, for which he only ſhall bring 
the Action. Salk. 114. 4 Mod. 156. S. C. and S. P. Carih, 281. All. 3, 6. Stile 9. , 


— —_ _ „ 


*Sceœ ante 290. 


*Page 306 If A. in Conſideration that Baron and Feme had intermarried at his Re- 
you, aſſumes and promiſes to them to pay unto the Feme 81. per Arn, 
(c) Or the uring the Coverture, fc. notwithſtanding the whole Benefit redounds to 
Baron may the Huſband, yet in an Action therevpon they (c) may join, a fortiori, be- 
bringtheAc-caule it is an executory Promiſe, and hath Continuance, and is not to be 
tion alone. done unica vice only. | 


All. 36. ; 

_ Adr It ſeems clearly agreed, that for Debts (4) due to the Wiſe, and all 
347. Cauſes of Action before Coverture, the Huſband muſt join in the Action. 
Mo.422.S.P. . 


laid down as a Rule, Owen $2, Lit. Rep. 12, Keb. 440. The Huſband alone cannot bring 31 
Indebitatꝰ Aſumpfit, or an Injimul Ge for a Debt due to the Wite herſelf before Coverture, 
much leſs when it is due to her as Executrix or Adminiſtratrix. Sid. 229. 2 Keb, 89. (d) la 
Conſideration that A. will marry his Daughter B. atſumes to give her as much as he gives any other 
of his Daughters, Cc. and becaule this Promiſe was made before Marriage, whether the Baron and 
Feme mult not join in an Action thereupon, dubitatur, Sid. 28.“ 


„ a * a 
"”— 


Why is the Wife to join in this Action, fince the Promiſe was to A, and the Money to be paid 
fo him ? | 


Sid. 172. In an Action upon a Trover before Marriage, and a Conwer fron aſter, 
Keb. 64. the Baron and Feme ought to join, for this Action, as a Treſpaſs, diſ- 
Vent. 261, affirms the Property; but the Baron alone ought to bring a Replevin, 
2 Lev, 107. Detinue, c. for theſe Actions admit and affirm a Property in the Feme 
8. P. and that at the Time of the Marriage, which by Conſequence mull have veſted in 
he may Join the Baron. a 1 

the Wife at | Bu⸗ 
his Elections 


BARON anp FEME. 


ue if A. declares that the Defendant being indebted to him and his 

Wife as Executrix to one J. S. in Conſideration that A. would forbear to Carth. 462, 
ſue him for three Months, afſumed, Ic. and avers that he forbore, and ard and 
that bis Wite is ſtill alive, the Action is well maintainable by the Huſband * 8 
alone, for this is on a new Contract, to which the Wife is a Stranger. Salk 119. 


pl. 8. 
Ld. Raym. 368. 8. C. adjudged. Velv. 84. Cro. Jac. 110. S. P. adjudged. Whether ſuch a Re- 
covery will be direct Aſſete, or a Devaſtavit for fo much, vide Head of Executors and Adminifirators_ 


For a Battery or other Perſonal Tort done to the Wife, they (c) muſt, , 
2 4 8 n , ol. Rep, 
join, and if the Wite dies, the Action dies with her. 360. 
Lit Rep. 285. 
Brownl. 20g. Ney 18, See Vent. 328. 2 Vent 23. Not for Perſonal or other Wrongs done to them 
both, unleſs where they have a Joint Intereſt, and they have Wrong in reſpec thereof, March 4). 
Cro. Car. 553. Jones 440. 2 Rol. Rep, 51. Ci. Jac. 355. Rol. Rep. 108. 2 Mod. 66. 8 Mod. 3, 
209, 226, 239, 341, 380. Fitzgib. 174,275. 2 Ld. Raym. 1031, 1050, 1208, Salk. 119. pl. 12, 
6 Mod. 127. 11 Mod, 263. 10 Mod. 145, 184, 210, 229, 300. 2 Stra. 1094. Andr, 244. Vent, 
323, 2 Vent, 29. Hard. 166. Stile 128. Cro. Car. 19g. Lev. 3. 2 Lev. 29. (c) And the 
Judgment mult be that the Baron and Feme (hall recover, notwithſtanding the Baron only is to have 


the Damages. Godb. 369. 


But the Baron (4) may bring an Action alone for the Battery, Carry- C Car. 8 
. : 5 a * | Car. 8g, 
ing away and detaining of his Wife. per gued folamen & conſortium of 90. adjudge 
his ſaid Wife amift, becauſe the Action is founded upon the ſpecial Da ed and al- 
mage done to himſelf, and will be no Bar to another Action brought by firmed in 


Baron and Feme, or by the Feme after the Death of the Baron, for the _ _ 
ſame Battery f. | 88.8.5. 
adjudged. 


2 Rol. Abr. 556, Jones 440. Lit. Rep. 339. 2 Rol. Rep. g1. S. P. adjudged. d) Where 
an Action is brought for Words ſpoke of, or other Tort done to the Wite, and founded upon the 
ſpecial Demage of the Huſbind, ſhe muſt not join, Sid. 346. Lev. 140. Keb. Rep. 791, pl, 
47. 2 Keb. Rep. 387. pl. 63. * 


T The Huſband and Wife may alſo join in another Action, for the perſonal Injury to the Wife : 
But, it the Huſband by the Lois of her Service or Aſſiſtance in his Family, Sc. or by any Expence, 
has ſuſtained a Damage, tis uſual to ſue in the Name of the Hnfſband, only, and a Jury will gene- 
rally aſſeſs adequate Damages, and 'tis more eligible, the Courts not approving Myultiplicity of Suits, 
where one Action will anſwer the Purpole. | 


2 


* But for Words ſpoken of the Wife, where no Special Damage is done to the Huſband, the 
Wite muſt join in the Action, ſo in Cafe of an Aſſault on the Wite, where the Huſbaad has not 


ſuſtained any Special Damage. 


In Treſpaſs by Baron ard Feme, they declared for a Battery of the Cro. Jae. 
Feme, & quod the Defendant alia enormia eis intulit ; and though ob- 064: PEER 
jected, the Feme cannot join for a Wrong done to the Baron, yet becauſe fler * 
the alia enormia, Cc. was but Form, and only in Aggravation'of Dama: gig, and af- 


ges, and altered not the Subſtance of the Declaration, it was adjudged for firmed in 
ihe Plaintiffs. | Error. Vide 
| | Stile 236. 

* So in Treſpaſs and Falſe Impriſanment by Raron and Feme, per quad — 
negotia domeſtica of the Huſband remanſerunt infeta ad grave dam nume pa ge 307 
ipjorum ; and it was objected that this being laid as a ſpecial Damage to Vs | 
the Huſband, the Action ought to have been brought by him alone 3 pl. 2.Rufſe] 

but adjudged for the laintifts after Verdict, being only Matter in Aggra- and Cer ne. 


vation of Damages. 
| (sa) In 
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: (a) In (5) Treſpaſs by Baron and Feme for (c) beating the Feme, they 
[+ bro. may declare that it was (4) ad damnum ipſorum, (e) notwithſtanding a 


and ſaid * Feme Covert can have no Damages, for this Action will ſurvive. 
Cur it could 


not be otherwiſe. 2 Keb. 434. S. C. Palm. 339. 3 Mod. 120. So in Debt upon a Bond made to 
the Feme dum ſola; for the Non-payment to her dum ſola was to her Damage, as the Non-payment 
fince is to the Damage of the Baron. Stile 134. adjudged, and ſaid it is the uſual Way of declaring 
in ſuch Cale. (5) So for Words ſpoke of the Femme. March 212. (e) Vide Cro. Jac, 473, 644. 
Stile 155. 2 Keb. 387. (d) But where ſhe joins with her Baron, they both ſhall have Judgment 
to recover. Jenk. 28. (e) See 2 Stra. 1094. Andr. 242. 8 Mod. 341. 2 Ld. Raym. 1209. + 


1 —— ” 


— 


Þ lt ought to be ad damnum ipſerum. 


Salk. 114. But if in Trover by Baron and Feme, they declare quod cum poſſeſſionat 
pl. 1. Nel- Fuerunt, Sc. and that the Defendant converted, ad damnum ip/orum, this 
therp 2 is naught after Verdict; for the Poſſeſſion of the Wife is the Poſſeſſion of 
* aa“ her Huſband, and ſo is the Property; ſo that the Converſion cannot be to 
join in an the Damage of the Wife, but of the Huſband only. 

AQtion for 


the Elcape of one in Execution for a Debt of the Wife, 1 Stra. 726. 


th 


(L) Where they muſt be jointly ſued. 


co. Li. 133. HE Huſband is by Law anſwerable for all Actions for which his 
Dr. Plit. 3. Wife ſtood attached at the 'Time of the Coverture; and alſo for 
2 H. 6. 4. all her Torts and Treſpaſſes during Coverture, in which Caſes the Action 
Fide infra muſt be joint againſt them both; (/) for if ſhe alone were ſued, it might 
_ (M.) be a Means of making the Huſband's Property liable, without giving him 
7% Ang an Opportunity of defending himſelf. 

therefore if 


1 Man recovers againſt a Feme Covert as Sole, the Huſband may avoid it by Writ of Errer, and 
may come in at any Time and plead it; but for this vide 17 Al, pl. 17. Stile 254, 280, 2 Kol. 
Rep. 53. 22 H. 6.31. and Tit. Errer and Abatement, 


For this vids If Goods come to a Feme Covert by Trover, the Action may be brought 
Co. Lit.351.againſt the Huſband and Wife, but the Converſion mutt be laid only in the 
Rol: Abr. 6. Huſband, becaule the Wife cannot convert Goods to her own Uſe ; and 
Ag 16s, the Action is brought againſt both, becauſe both were concerned in the 
Noy 79. Treſpaſs of taking them. 

Leon. 312. | 

Cro. Car. 494, 254. Rol. Abr. 348. where it was laid guod ad uſum proprivm, or ad uſum ſuum 
converterunt ;, for this muſt be intended to the Uſe of both, and not of the Huſband only. Vent. 33. 


In Debt upon a Devaſtavit againſt Baron and Feme Executrix, it ſhall not be laid quod devaſtave- 
runt; far a Feme Covert cannot waſte. 2 Lev. 145. 


Low 65. An Action on the Caſe was brought againſt Baron and Feme, for retain- 


And note, by ing and keeping the Servant of the Plaintiff, and Judgment accordingly. 
theReporter 

no Notice was taken that a Ferne Covert may not make a Retainer ot Contract; but perhaps the 
receiving ond keeping the Servant without any Contract is a Treſpaſs of which a Feme Covert may 
be guilty. | 


The Action was in Caſe, and it was alledged the Defendants, Zſachinantes to deprive the 
Plaintiff retinaerunt, Cc. yet Qu. If there is any other Caſe ſimilar to this in the Books, where it 
hach beea acjudged the Action would lie aga.nft Huſband and Wite ? pw OG 


If 


BARON AY FEME., 


If a Leaſe for Life or Years be made to Baronand Feme, reſerving Rent, 7 
(a) an Action of Debt for Rent Arrear may be brought againit both, for "7 E. 4. 7. 


this is for the Advantage of the Wife. | 5 2 * 


Rol. Abr. 
48, (a) But an Aſumpſit lies not againſt Baron and Feme on a Promiſe made by the Wife dur- 
ing Coverture ; for quoad the Wite, it is void. Palm. 313. But if a Feme Covert takes up Goods 
from a Tradeſman, affirming herſelf to be a Feme Sole, 2Qyere if this be not ſuch an injurious Tak- 
ing as will ſubject the Huſband and Wife to an Action, though neither can be charged on the Con- 


tract. 
+ It would be a difficult Thing to frame the Action, If ſuch an Action would lie it muſt be in 
Natute of a Deceipt. 


* If an AQtion be brought againſt the Huſband and Wife, and the Wife *Page 308 

be arreſted, ſhe ſhall be — upon common Bail ; for no Body can | 
be ſuppoſed to undertake for a Wife who hath no Property of her own. por thisvide 
Salk. 114 pl. 


4. Comb. 355. 6 Mod. 17, 105. Barnes 39. 2 Barnes 74, 80, 167, 7 Mod, 10. 12 Mod. 444. 
2 Stra. 1167, 1237. 1272, and Title Bail, How ſhe may reverſe an Outlawry vide Tit. Outlawry. 


— 


— 


—— 


a Where a Wife Hall be conſidered as a Feme 
Ole. 


Huſhand who has adjured the Realm, or who is baniſhed, is thereby p 
A civiliter mortuus ; and being ditabled to ſue or be tued In Right of 2 
his Wife, The mult be conſidered as a Feme Sole; for it would be unteaſon- Co. Lit. 133. 
able that The thould be Remedileſs on her Part, and equally (4) hard on *: 
thoſe who had any Demands on her, that not being able to have any Re- Nor. Rep. 


b oo. 
dreſs from the Huſband, they ſhould not have any againſt her. * 851. 
3 Bulſt.188. 
Bulſt 140. 2 Vern, 104, (5) In Aſumpſit the Defendant proved that ſhe was married, and her 
Huſband alive in France; the Plaintift had Judgment, upon which as a Verdict againſt Eviden:e ſhe 
moved for a new Trial, but it was denied; for it ſhall be intended that ſhe was divorced ; beſides, 
the Huſband is an Alien Exemy; and in that Caſe, why is not his Wife chargeable as a Feme Sole? 
Salk. 116. pl. 15. Dzerly v. Dutcheſs of Mazarine, Comb, 402. Salk. 116. pl. 5. -2 Salk. 646. pl. 
11. Ld. Raym. 147. S. C. and Quere whether a Wite, who by Agreement lives ſeparate Þ from 


- Sy, Rr, p — 
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. 


3 


=F £ 
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her Huſband, and who has a ſeparate Maintenance; and alſo a Woman divorced a men/a & there, 
may not be ſued without the Hainz and vide Vern, 326. how far Equity will interpoſe in Be- 1 
balf of ſuch Creditors. | | A 
Fe 
| 5 | q 
t It was determined in C. P. in the Caſe of Hatchett and another and Mrs. Baddeley, H. or E. T. 4 
1776, that a Feme Covert, under ſuch Circumſtances cannot be ſued on a Contract. y 
By the Cuſtom of London, if a Feme Covert trades by herſelf in a Trade 10 
with which her Huſband does not intermeddle, ſhe may ſue and be ſued 28 1 
as a Feme Sole. vide Title 
Cuſtoms ef 


Londen, and Leon. 131. Lit. Rep. 31. Hetl. 9. 2 Brownl, 218. Mod. 26. 10 Mad. 33» 70. 
11 Mod, 253. pl. 3. 12 Mod. 603. Gilb. Eq. Rep. 83. Pre. Chan. 24, 328. 2 Vern. 104. 2 
Will. Rep. 144. pl. 31. 371+ pl. 110, 451, 496. pl. 158. Show, 183. 


A Woman, whoſe Huſband had left her about twelve Years = =o 12 Mod. 503. 
carried ona Lrade in her own Name as a Widow, and gave Receipts if trer 
own Name ; being ſued for Debt contrated in the Courſe of her Trade, 
gave Coverture in Evidence, and gave Evidence of her Huſband's havin 


1 en 
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. 


. 
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BARON any FEME. 
been lately alive in [reland ; and Lord Ch. Juft. Holt directed the Jury to 


Fla caſe the find for the Defendant ; and fo they did F. DJ 
r | hy wh | 
| tranſported, the Wife may be ſued as a Feme Sole, for any Debt contraQted by her after the Tranſ. 
portation. a 


8 8 B A 8 T A R D k 


; LL well regulated Governments have laid down and ſettied cer- 
5 2 tain Rules of Propagation, as neceſſaty to the very Being of hu- 
— . man Society. Hence the Solemnity of Marriage was eſtabliſhed, 
diſgraceful, not only as it prevents Lewdneſs, but as a Regulation, without which 
that to retain there could be no Diſtinction of Families, and conſequently no Encou- 
aBaftard in aragement for Induſtry, or Foundation for acquiring Riches ; the Children 


Man Route therefore that are born in theſe Societies, and are to enjoy any Privileges 


feQtion, and by the Laws, muſt be ſuch as are born according to their Rules of Copula- 
the Stain tion; for it is abſurd that the Laws ſhould give Sanction and Privilege to 
and Re- Things done contrary to the Law, fince that would take away the Dittinc- 


_ - tion of Right and Wrong, Lawful and Unlawful ; and therefore Baſtard 


Crime dwelt by our Law lie under ſeveral (2) Diſabilities. | 
always upon 
the liſue, ſo that he could not be admitted to a Feudal Service; and therefore when the Biſhops te- 
queſted that our Law ſhould be changed in the Particular of Baſtard Ergnes, the Statute ſays that 
all the Barons and Farls aniwered una woce nolumus leges Anglia mutare. Menon 9. 2 Inſt. 93. 
(a) He is quaſi nullius filius, and can be Heir to no Man. Dec. & Stud Dial. 1. c. 7. Inſt. 143. 
But though be cannot inherit any Anceſtor, yet when he hath gotten a Name of Reputation, he may 

urchaſe by it; for all Surnames were originally acquired by Reputation. Geerge Shelly conveycd 
2 to the Uſe of himſelf, the Remainder to George Shelly his Son; whereas in Truth Geerge 
was born of one B. in Matrimony of one C. yet was reputed the Son of George, and educated by 
him; though the Boy was but ſix Years old, it was ruled that he ſhould take the Remainder; for 
having got by Reputation the Name of George Shelly, theſe Words are a certain Deſignation of the 
Perſon to take the Remainder. But if a Remainder be limited to the eldeſt Iſſue of J. S. whether 
Legitimate or lllegitimate, J. S. hath Iſſue a Baſtard, he ſhall not take this Remainder ; for it is 
not veſted in J. S. as it was in the other Caſe, but is in Contingency, and the certain Time is not 
defined when this Contingency ſhall happen; for the Baſtard, at his Birth does not acquire the Re- 
putation of being the liſue of J. S. and ſince the Buſtard, when firſt in Being, cannot take by Vir- 
tue of this Limitation, he can never take it; for he cannot be underſtood to be the Perſon deſigned 
and marked out by theſe Words, if after his Birth it depends on the Uncertainty of popular Repu- 
tation, Whether he ſhould take the Remainder or not, and ſuch a Deſignation of the Perſon as con- 
tains no Certainty in itſelf, or no Relation to any other certain Matter that may reduce it to Cer- 
tainty, is @ void Limitation, Co. Lit. 3. b. 6 Co. 65, But where a Remainder is limited to the 
eldeſt Son of Jane S. whether Legitimate or Illegitimate, and ſhe hath lifue a Baſtard, he ſhall take 
this Remainder, becauſe he acquires the Denomination of her Iſſue, by being born of her Body; 
and ſo it was never uncertain who was deſigned by this Remainder, Noy 33. It Parents are mar- 
ried, and afterwards divorced, this gives the Iſſue the Reputation of Children; and to doth a ſub- 
ſequent Marriage of the Parents, 6 Co. 65. Hughes's Abr. 363. If the Mother diſpeſe of all her 
Lands holden in Chivalry, to her Baſtard Son, ſhe is not within the 32 H. E. c. 1. which forbids 
the Owners to diipoſe of above two Thirds of ſuch Land for Preferment of Children; for Children 
in any Law muſt be intended ſuch as are lawfully begotten, Dyer 345. Co. Lit. 123. b. 2 Rol. 
Abr. 785. If a Man, in Conſideration ot natural Affection and Love, covenants to ſtand ſeiſed to 
the Uſe of a Baſtard, this is not good; for he is not de ſanguine fatrit; but it is ſaid that a Wo- 
man may give Lands in Frank- marriage with her Baſtard, becauſe he is of the Blood of the Mo- 
ther; but he hath no Father, but from Reputation only. Dyer 374. And. 99. 6 Co. 77. Noy 
35. A Courtof Equity will not ſupply the want of a Surrender of a Copyhold Eftate in Favour 
ot @ Baſtard, as it will for a Legitimate Child, Preced. Chan, 475. 

Under 


BASTARD FV. 


Under this Head we ſhall conſider, 


(A) Tho are Baftards, 310. _ 

B) Uhere Baſtardy is to be tried, and the 
Rules concerning ſuch Trial; and herein 

oc genres and ſpecial r 312. 

* (C) Of Baſtard Eigne and Mulier Puiſne. 315. „Page 310 

D) How Baſtards are to be pꝛovided foz; and 
herein of the Duty and Power of Jul- 
tices of the Peace. 317. | 

E) Murdering Baſtards, 320. 


* — — » _ I") 
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(A) Uho are Baſtards. 


LL Perſons born out of lawful Matrimony are Baſtards by the Com- E. 3 14 b. 
A mon Law, but by the Civil Law, thoſe that are born before Marriage 11 H. 4. 31, 
are Legitimated by a ſubſequent Marriage; for by the Civil Law, all Per- Bra. lib. 5. 
ſons adopted into a Man's Family were inheritable ; and the Canoniſts have fol. 416. 
allowed of this Notion, becauſe the ſubſequent Marriage, they ſay, takes 44 2 
away the preceding Guilt, and ſhews a Conſent from the Beginning. This * 
Difference between the Civil Law may likewiſe be aſcribed to the Power 
which the Father, by the Roman Law, had over his Children, becauſe he 
was the Author of their Being, and had the Care of their Education ; if 
therefore a Child ſhould not be Legitimated by a ſubſequent Marriage, the 
Parent would not have had him under his Power ; for no Man had a Power 
over the Jug QLue/ſiti ; and conſequently the Father would not have 
commanded that to which he gave Being ; nor would the Child have had 
the Benefit of the Parents Education; which would have cut a Member 
from the Commonwealth. 
All Perſons born within Marriage are Legitimate, unleſs there is an 
apparent Impoſſibility that they ſhould be generated by the Huſband ; for 
there is the ſtrongeſt Preſumption that can be, that they are Legitimate, 
becauſe the Huſband hath the Power and Dominion over his Wife, and 
therefore may hy the Law keep her by Force within the Bounds of Duty; 
to which the Canoniſts have added a fanciful Reaſon, to wit, the Huf- 
band, having the Ownerſhip of his Wife, hath the Property of the Fruit 
of her Body, though planted by another; Quicungue ſemen appoſuit mari- 
tn acqutritur quia eff Dominus wventris, Now the Preſumption thus being 
that it is the Huſband's Child, it muſt be deftroyed by contrary Proof; ** See gl, 
and this Negative, that it is not the Huſband's Child, is capable of no 311. Caſe 1. 
other Proof than this only, that it muſt be thewn impollible it ſhould be bog — 
the Huſhand's Child; if therefore the Huſband be proved Caſtrate, the? 
Iſſue are Baſtards. | 
If the Huſband be under the Age of fourteen, the Iſſue are Baſtards ; 18 H. 6. 31, 


for before the Age ol Puberty, Generation is naturally impoſſible, = Al. 64. 


Bro. Baſtardy 36. Co. Lit. 244. Rol. Abr. 359. 


If the Huſband be not within the four Seas during the Time that paſſes Rol. Abr. 


between the Conception and Birth of the Child, it is a Baſtard, Tis wei, 4 
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Brack. 239. ſettled when the King's Dominions extended to the four Seas only; for te 
If the Hul. Paſs and repaſs in the King's Dominions was poſſible, without any Knop. 
band be in ledge or Proof; but to paſs out of another's Dominions into the King's, 
| Ireland without ſome Knowledge or Proof of the Matter, was ſuppoſed by the 
during the Law not poſſible ; for there is no ſuch Paſſage in a Realm well governed 
Time the . : SO e 
Wife eoes Without Examination, 
with Child, | 
the Iſſue is no Baſtard, becauſe the Huſband was within the King's Dominions, Rol. Abr. 3:8. 
Quere, But lee Ld. Raym. 395, 396. Salk. 122. pl. 3. 2 Salk. 483. pl. 38. 2 Stra. gzs, go, 
1076. 2 Sell. Cal. 175. Andr, 8, 9. “ | 


— — 


* Sce the Note on the next Caſe, 


* pagezii * An Order of two Juſtices, which was affirmed on Appeal, adjudged 
Carth. 469. J. S. the reputed Father of a Baſtard Child; the Order recited ſpecially, 
Salk. 122, That Mary, the Wife of Jonathan Spence, Mariner, was delivered of a 
pl. s. Male Baſtard Child, and that it appeared to them upon Oath of, c. that 
5 —_— Jonathan Spence, her Huſband, was in the King's Service at Cadiz in Spain, 
_ Ae of and not within the King of England's Dominions at the Time when the 
Baſtardy at faid Child was begotten or born; and becauſe it did not appear that the 
this Day, if Huſband was abſent all the Time, as well as at the Time of Conception 


the Jury find and the Child's being born, the Order was quaſhed. 
that the Huſ- 


band had not Acceſs, though the Huſband and Wife lived in Enrgland, the Child is a Baſtaid; but 
this Proof mult be clear, otherways Acceſs will be preſumed in Favour of Legitimation. ide 
Salk. 123, pl. 7. 


Rol. Abr. If the Marriage is made null by Divorce, the Iſſue is illegitimate ; as if 
355, 359 the Parties be divorced for Pre- contract, Fay ag an Affinity or Frigj- 
95 dity ; for where the Marriage is nullified, it is a Copulation without Mat- 
riage, and conſequently the Iſſue are Baſtards; and it is the ſame by our 
Law, whether they have Notice or not of the Conlanguinity, becauſe we 
look no further than the Diſſolution. 
Rol. Abr. If a Man marry his Couſin within the Degrees, or his Siſter, the Iſſue 
357. t between them is not a Baſtard till there be a Divorce ; for though 
ſuch a Marriage be unlawful, yet it remains good till Sentence of Divorce 
be pronounced, and conſequently the Iſſue muſt be eſteemed legitimate 
till ſuch a Diſſolution, 
s Co. 98. b. If a Man be divorced from one Woman propter perpetuam generandi 
Burie'sCale. impatentiam, and then marry another, and have Iſſue by the ſecond Marri- 
2 169. age, which continues without Divorce, the Iſſue are lawful ; for a Man 
Jen. Rep. may be habilis & inhabilis diverfis Temporibus, and the ſecond Marriage 
268, is not avoided by any Divorce, and therefore ſtands good in Law. 


No 72. y 
Moor 226. pl. 366. S. C. by the Name of Mzrris and Webber. 


2 Rol. Abr. A Bed-rid Perſon marries a Woman that is pregnant in his Chamber, 
353. Ler- the Woman is delivered twelve Weeks after; the Child adjudged a hat- 
ereft's Cale. tard, for the apparent Impoſſibility of his being the Father of it. 
Rol. Abr. If a Woman marry groſſment enſient it is the Child of the Huſband, for 
358. when they teſtify their Conſent by a publick Martiage before the Birth of 
the Child, it is a publick Acknowledgment that the Child is his, for at 
that Time the Child is one with the Mother, and therefore in taking the 
Mother he takes the Child with her. 
J Co. 41. [f a Man be married within the Age of Conſent, and when he comes to 
Kenn's Caſe. that Age he is divorced by reaſon of his Diſſent from the Marriage, and 
_ Abr. then he marries again, and hath Iſſue, and dies; it cannot be averred that 
CroJac.186, he cohabited with his firſt Wife to avoid the Divorce and diſannul the ſecond 
4 Co. 29. Marriage, and baſtardize the Iſſue, for the Eccleſiaſtical Courts I 
udges 


B AST AR D F. 


judges in this Caſe; and when by Sentence they have declared the Marri- Codolph. 
ave void, it cannot belong to the Temporal Courts to inquire into and ſet 484. 
Pi their Sentence, for that is to take away their Juriſdiftion ; the ſame 
Law if the firſt Wife had been divorc-d cauſa Præcontractus. 
If there be a Separation for Adultery a nenſa & thoro, the Iſſue born 
afterwards are preſumed prima facie not to be the Huſband's, unleſs it ap-! H. 7. 25. 
r upon Proof that the Huſband after ſuch Separation did cohabit with Rol. Abr. 


his Wife. 359. 
7 Co. 42. Salk. 123. pl. 7. 


If A. takes B. to Wife, and has Iſſue by her, and they are afterwards Rol. Abr. 
divorced, becauſe they were within the Age of Conſent at the Time of 78 . 
Marriage, and afterwards diſagreed ; and then A. takes D. to Wife, by? 43. b. 
whom he hath, Iſſue, and dies; upon the Suit of the Iſſue of B. the Ec- 
cleſiaſtical Commiſſioners, upon a Commiſſion directed to them, cannot 
inquire into the Marriage between 4 and D. becauſe they are dead ; for 
„ though a Sentence of Divorce may be repealed after the Death of the „Page 312 
Parties by Suit in the Spiritual Courts, yet no Sentence of Divorce can paſs 
there after the Death of the Parties; for a Divorce in the Eccleſiaſtical 
Courts, after the Death of the Parties, can be only made to baſtardize the 
Iſſue of that Marriige, which being a Thing that concerns the Inheritance, 
is properly cognizable in the Temporal Courts; therefore a Prohibition 
ſhall be granted to ſtop their Proceeding upon it, | 

As to the Legitimation of Children born after the Death of the Huſband, Palm. 9. 
it is agreed, That the uſual Time of Birth is nine Solar Months and ten _ Abr. 
Days; but it may be haſtened or 7 by Accident; as by hard Uſage, Godolph. 
want of Suſtenance, c. becauſe the Nouriſhment of the Child in the 281. | 
Womb, depends on that of the Mother; ſo that a Child hath been allowed Stile 257. 
legitimate nine Months and twenty Days after the Death of the Father; 
but when the Child was born eleven Months after the Death of the Huſ- 
band, and it was proved the Father could not enjoy his Wife within a 
Month before his Death, it was adjudged a Baſtard. | 

Alewd Won an after her Huſband's Death, married her Adulterer, and Palm. g. 
within fix Months and a Day after her firſt Huſband's Death had a Child; Co. Lit. 8. 
it was adjudzed the firſt Huſband's, becauſe he had the Dominion of the 
Woman at the Time of her Conception. 

A Wife marries immediately after her Huſband's Death, and hath a  _ 
Child nine Months and eleven Days after the Death of her firſt Huſband ; Ce. Lis 852. 
it was adjudged the ſecond Huſband's, becauſe it was born one Day after Bro. 95. 
the uſual Time, and the uſual Time is the only Meaſure to diſcern between Rol. Abr. 
them; but if it he born at the End of nine Months and ten Days, the 357- But 


Father is doubtful, and ſome have ſaid, that the Child might chuſe his n f Cn 
Father. a fulneſs in 
Heirs, 2nd 


to hinder the Wife from putting falſe Children upon her deceaſed Huſband, the Law hath provided 
the Writ de ventre inſpiciends for the Huſband's Heir, and iSthe Wife be found with Child, or ſuſ- 
pefted to be ſo, ſhe mult be removed to a Caſtle, and there ſafely kept till her Delivery; and by this 
Writ the Heir may take her away from her ſecond Huſband; but it lies not for the Heir apparent, 
who hath no Intereſt in the Eſtate in the Life of the Anceſtor, Co. Lit. 8. Rol. Abr. 357. This 
Power of removing the Relict of the Anceſtor to a Caſtle, in caſe ſhe really is, or is ſuſpected to be 
with Child, ſeems only to be uſed where the Woman continues unmarried ; for if ſhe takes another 
Huſband, and the Sheriff returns that he cauſed her to be ſearched by ſuch Women, and found her 
to be enfient, the Courſe ſeems to be this, vis. for the Huſband to enter into Recognizance that ſhe 
ſhall not remove from the Houſe where they then inhabit; after which a Writ is to be awarded to 
the Sheriff, to cauſe her to be viewed every Day till her Delivery, by two at leaſt of the ſaid Wo- 
men returned by him ; and that three or more of them ſhould be prelent with her at her Delivery, 
Cro. Jac, 685, Mo. 523. Co. Lit. 8, Cro. Eliz. 566. Reg. 227. 


(B) CUhere 
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(B) Uhere 2 to be tried, and the Rules 


concerning ſuch Trial; and herein of general 
and ſpecial Battardy, 


Rol. Abr. Aſtardy, in relation to the ſeveral Manners of its Trial, is diftin. 
1 B guiſhed into general and ſpecial Baſtardy. General Baſtardy is the 
Rardy 97. Baſtardy tried by the Biſhop, which in its Notion contains two Things, 


1. It thould not be a Baitard made legitimate by a ſubſequent Marriage, 


* |. 
Page 3134 zdly, That it ſhould be a Point collateral to the original Caule of 
That where AQion. 


general Baſ- 1 
tardy is pleaded, the Court, though the Parties conclude to the Country, muſt dire a Writ to the - 
Biſhop. Raft. Ent. 105. The Iſſue on general Baſtardy runs in this Manner : Predict J. R. diat 
guad |. S. % Baſlardus & natus fuit apud C. in Com" pred? in Dicce), de W. & hoc paratus oft vers. 
ficare wits & modis quibus convenit ac prout cia Regi hic conjideraverit & dict! I. S. digi guid 
iþſe objettione predia” præcludi non debet quia dicit qued ipſe off legitimus & nen Baſtardus & ber 
Saratus eſt verificare abi & quomedo & prout curia Regis hic confiderabit & previ” J. R. Hilter, 
Raſt. Ent. 29, 279, 28g. 


Rol. Abr. Formerly Baſtards had a Way in ſuch Iſſues to trick themſclves into Le- 
361. gitimation, for they uſed to bring feigned Actions, and get ſuborned Wit- 
neſſes before the Biſhop to prove their Legitimation, and then got the 
Certificate returned of Record, and after that their Legitimation could ne- 
ver be conteſted ; for being returned of Record, as a Point adjudged by its 
proper Judges, and remaining among the Memonials of the Court, all Per- 
fons were concluded by it; but this created great Inconveniencies, as it is 
taken Notice of in the Preamble of the 9 77. 6. cap. 11. in the Cale of fe- 
veral Perſons of Quality; for the Evidence of the contrary Parties concern- 
ed were never heard at the Trial, and yet their Intereſt was concluded ; 
to remedy this Inconvenience without altering the Rule of Law, it was en— 
acted, TI hat before any Writ to the Biſhop there ſhould be a Proclameiion 
made in the ſame Court, and after that the Iſſue ſhould be certified into 
Chancery, where Proclamation ſhould be made once in every Month tor 
three Months, and then the Chancellor ſhould certify it to the Court where 
the Plea depends, and afterwards it ſhall be again proclaimed in the fame 
Court, that all that are concerned may go to the Ordinary to make their 
Allegations ; and without theſe Circumitances, any Writ granted to the 
Ordinary, and all Proceedings thereupon, ſhall be utterly void. . 
Rol. Abr. If the Ordinary certify or try Baſtardy without a Writ from the King's 
361, Temporal Courts, it is void; for the Spititual Juriſdiction within theſe 
Kingdoms is derived from the King, and therefore it muſt be exercited in 
the Manner the King hath appointed ; for it would be injurious it they 
ſhould declare Legitimation where the Rights of Inheritance are fo nearly 
concerned, without an apparent Neceſſity, 
Rol. Abr. he Certificate muſt be under the Seal of the Ordinary, and rot under 
362, the Seal of the Commiſſary only, for the Command 1s to the Biſhop him 
ſelt ro certify, and therefore the Execution of the Command mutt appear 
to be by the Biſhop in proper Perton. | 
Bol. Abr. If a Man be certified Baſtard, this binds perpetually, though the Perto: 
362. ſo adjudged a Baſtard is not Party to the Action, for all Perſons are (% 
le) But in eſtopped to ſpeak againſt the Memorial of any Judicatory ; becauſe the AC 
3 the Publick Judicatory under which any Perſon lives, is his own AQ ; 
tardy noper- and were they not thus bound, there might be Contradiction in Certihcalcs, 


ſon is bound ; | 
by a Verdict, unleſs he was Party to the original Suit; for no Man can be bound by a Judicatory 
from whence there lies an Appeal, unleſs he be capable of that Appeal; for it would be a Contr:- 
d tion, where there is an Appeal ſuppoſed, to conclude a Perſon that is incapable of bringing his 
Appeal; as a!) Perſons who are not Parties to the Suit are; and therefore on a Certificate, which is 
the higheſt Act of that So:t of Judgment, every Stranger is concluded, but not by Verdict, becau!® 
an Attaint lies for him that is Party to the original Action, Rol. Abr. 361. 


It 
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If a Man be certified Baſtard, that doth not bind a Stranger till returned Rol. Abr. 
of Record, becauſe it is no Judicial Act till recorded in the Place appointed | 590 _ 
© record ſuch TranfaQtions ; nor doth it bind the Party to the Action till v9 ibedBar. 
1 thercon; becauſe if he avoid the Action, he avoids all the Con- (arg and 
equences of the Action; and therefore if the Defendant be certified Baſ- die, though 
dard by the Ordinary, yet if the Plaintiff be nonſuit, they cannot go on to the Writ a- 
Trial, and fo the Biſhop's Certificate never appears of Record, and there- vote, yet the 

* * Certification 
fore is not binding. | Bonde bo 
| tull Force. 

If a Man be certified Muller, f no Man is eſtopped to Baſtatdize him, Rol. Abc. 
for though he may be a Mulier by the Spiritual Law, yet he may be a 362. 
Baitard by ou Law; and therefore any Man, notwithſtanding the Certifi- 


cate, may plead the Iſſue of Special Baſtardy. 


For a Definiticn of the Term, ſee poſt (C. 31s.) 


* When a Wirit is awarded to the Biſhop to certify Baſtardy, Day is*Page 314 
given in Court to attend ſuch Certification, otherwiſe the Parties would 
be without Day in Court, in waiting for the Biſhop's Certificate, and this Bro. 76. 
would create a Dilcontinuance, and therefore the Parties muſt attend the 4 E. 3: 39. 
Dix, and not expect that the Proceedings ſhould be revived by Reſum- all, 28g. 
ons; though ſome have held the contrary, becauſe the Biſhop is Judge, 
and fo not held to a certain Day. 

Ne unques accouple in Loyal Matrimony is no Plea but in Dower ; and in 11 H. 4. 78. 
Apreal for to Baſtardize any Perſon, Baſtardy General or Special muſt be Bro. Baſtar- 
pleaded ; for the Matrimony is there to be queſtioned, where there is 4 97: 
Claim under the Relation of Wife, but there is more than Marriage in 
Queſtion in the Point of Legitimation. 

The Plea of Baſtardy may be tried by the Biſhop in Actions Perſonal, as Rol. Abr. 


well as in Real. | 361. 
It there be no Biſhop, the Certificate muſt be made by the Guardian of Bro. g7. 
the Spiritualties, tor he is to ſuſtain the Office in the mean Time. Bro. 98. 


In an Aſſize the Lenant makes Bar as Heir, the Plaintiff ſays the Tenant, f 

5 ) 4 — . F * 3 27 
is Baſtatd; the Tenant fays, he is a Mulier, born at London; and prays Bro. 97. 
a Writ co the Biſhop of Londen ; the Plaintiff ſays, that he was born at L. In Mer tdan- 
n deny (the County alfo where the Land lies) and prays that it may be certhe Te- 
tried by Allize ; but this could not be granted, becauſe here Baſtardy was nat Pleads 

: p .- Baſtardy in 
pirticularly pleaded, and not left at large upon the Ifſue ; but the Certifi- the Dechan- 
cate in this Caſe was directed to the Biſhop of Winchefter, within whoſe Ju- gant; this 
riſdiction Surry is, becauſe where the Place of Birth is in Diſpute, the Trial ſhall be cer- 
maſt be in the Place where the Land lies; for where the Place of Birth . by the 


controverted, it is uncertain, and fo is the fame as if not alledged. = 1 


a where the 
Writ is brought, though the Demandant ſays he is a Mulier born in another Dioceſe; for he may 
bilug his Proots and Evidence to the Dioceſe where the Writ is brought. Bro. Baſtardy 97. 


In an Aflize the Biſhop certified directly, that the Defendant was a Baf-Bro. Baſtar- 
tard, and it was indorſed on the Certificate, that A. the Mother of the De- 58. 
teadant, left her Huſband for ſeven Yeats, in which Time the Defendant 
was begot by one B. a Prieft, and fo a Baſtard ; becauſe the Defendant 
was made a Baſtard in the Certificate, they gave no Heed to the Indorſe- 
ment, as a Thing foreign and immaterial. | 
Special Baſtardy, which is always tried by a Jury ia the Temporal Courts, (a) The I- 
i twofold : iſt, Where-the Baſtardy is the Gift of the Action, and the ma- fue is in this 


terial Part of the Iſſue. (a) 2dly, Where thoſe are Baſtards by the Com- Hon * 


| mon ie: 9 
Predi W. actianeri verſus eum habere non debet quia dicit quod ubi Prædid“ W. per breve fu,“ 
Trædict' praſuppenit & Merit ſe fuiſſe filium & hæredem Prad* F. idem W. natus fuit extra -mnia 
pen j alia 
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mon Law that are Muliers by the Spiritual Law, and ſuch are thoſe that 
are born before Marriage, whoſe Parents afterwards intermarry. 

Brownl. 1. If a Man receives any Temporal Damage by 8 a Baſtard, and 

— 1 "A | brings his Action in the Temporal Courts, and the Defendant juſtifies that 

Law as ag the Plaintiff is a Baſtard, this muſt be tried at Common Law, and not by 

Co. Ent. ag. Writ to the Biſhop ; for otherwiſe you ſuppoſe an Action brought in x 
Court which hath not a Capacity to try the Cauſe of Action. 

Page Zig lf it be found by an Aſſize taken at large that a Man is a Baſtard the 

Bro. Baſtar. I emporal Courts are Judges of it, for the Jury cannot be eſtopped to 

dy 97. - ſpeak I'ruth, which may tall within their own Knowledge; and what 
they find becomes the Record of the Temporal Courts, and to within their 

Conuxance. 

Fitz. Abr. 12. In an Aſſize of Mortilanceſter, one of the three Points inquirable is, Whe- 

2 loft. 400. ther the Demandant be Heir to J. S. the Anceſtor, in which Caſe, if the 
Tenant pleads he is ready to hear the Recognizance of the Aſſiſe, (C hoe 
paratus eft per aſſiſam inquirere) he cannot give in Evidence that the De- 
mandant is a Baſtard, but he ought to have pleaded the fame ; for if this 
were given in Evidence, and not pleadcd, the Spiritual Court would be 


ouſted of their Juriſdiction, 


(C) Of Baſtard Eigne, and Mulier Puiſne. 


Lisect. 399. Man who hath Iſſue a Son by a Woman before Marriage, and after- 
Co.Lit. 245. wards marries the fame Woman, and hath Iſſue a ſecond Son born 
— 2 after the Marriage; the firſt of theſe is termed in Law a Baſtard Eig ne, and 
— ag the ſecond a Mulier; by the Common Law, as hath been ſaid, ſuch Baſtard 
Eigne is as incapable of inheriting, as if the Father and Mother had never 
married; but yet there is one Caſe in which his Iſſue was let into the Suc- 
ceſſion, and that was by the Conſent of the Lord and Perſon legitimate; 
as if upon the Death of the Father the Ba/tard Eigne enters, and the Mu- 
lier during his whole Life nevers diſturbs him, he cannot upon the Death 

of the Baſtard Eigne enter upon his iſſue. 
7 Co. 44. No Man can Baſtardize another after his Death, that was a Multer * by 
enk. Rep. the Laws of Holy Church, and who carried the Reputation of Legitimate 
1 42. during his Life; for a Man muſt be Baſtardized by the Rules of the Civil 
Co.Lit.33.a, or Common Law; by the Rules of the Civil Law, this Perſon is by Sup- 
LitSe&.399. poſition Legitimate ; and if the Common Law be made the Judge, he 
Co. Lit. 245. cannot be Baſtardized ; for it is a Rule of Common Law, that a Perſonal 


* The Mulier here mentioned is, a Baſtard, whoſe Father and Mother marry after his Birth. 


ſponſalia & hee paratus eft verificare unde Petit Fudicium fi Pred? W. ut filius & heres Prædict' T. 
ſeu alterius cujuſcunque, &c. verſus cum habere debea', Et Præ dict W. dicit quod Prædict' T. Palit 
faus habuit Quandam uxorem ſibi deſpenſatam A. nemine de qua ipſe natus fuit infra ſponſalia inter i.. 
ſum T. & A. celebrat” & werificat” unde Petit Judicium. So that when the Party avers the Birth 
within Eſpouſals by Way of Reply, he doth not offer an Iſſue, becauſe that were to take an Iſſue too 
much at large; but it is neceſſary to ſet forth the Manner of the Birth, vis. Of whom he was born, 
that they may go to Iſſue upon a particular Matter; otherwiſe, he that takes this Plea would be put 
on the Proof of an univerſal Negative, which cannot be proved; and then the Party that objected the 
Defe& muſt offer an Iſſue in this Manner: Er Prædict P. dicit ut privs quod Predia” W. natus fui! 
extra emnia Spenſalia & non infra Spenſalia ut Predia W. ſuperius allegavit & de hes ponit fe ſuper 
Patriam & Fradict' W. jimiliter, idte, Cc. Raſt» Ent, 387, Dyer 97. pl. 51. A 
| | Defe 
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Nefe& dies with the Perſon, and cannot after his Death be (a) objected to 

his Succefſor that repreſents him; and this Rule of Law was taken from (a) 2 
the Humanity of the Antients, which would not allow the Calumny of the he the Do- 
Dead; as alſo from an important Reaſon of Convenience, for Pedigrees are trine of the 
often derived through ſeveral Perſons, concerning whom there remains little old Books, 
Knowledge or Remembrance of any Thing, but only of their Being ; and ”_ _ is 
therefore it were an eaſy Matter to throw on them the Aſperſion of Baſtar- 3 yay 
dy by any forged Evidence, which cannot be confronted by oppoſite Proof; ꝑjegment 
and fo it is fit to limit a Time in which all Proofs of Baſtardy are to be was brought 


; by one Pride 
diſallowed. — yet 


Farls of Bath and Mentague; Pride made Title as Heir to George Duke of Albemarle, proving him- 


ſelf the Son of one who was Brother to the Duke, and that the Duke died without Iſſue ; the De- 
fendant gave Evidence that Duke Geerge had Iſſue Duke Chriflopher, who conveyed to him; Plaintiff 
gave Evidence that Duke Chriſtopher was a Baſtard, begotten of ſuch a Woman, who at the Time of 
her Marriage with the ſaid Ccer ge Duke of Albemarle, was married to another Man, who was 
then, and yet living : Upon which it was objected, That fince Duke George and this Woman lived 
together as Man and Wite, and were now dead, the Plaintiff could not be admitted to Baſtardize the 
Iſſue, who was dead alſo; and who, during his whole Life, was reputed and taken to be the legitimate 
Son of the Duke, and ſo ſtiled by the Duke himſelf in his Deed of Settlement, and in his Will, his 
Son and Heir; & quod juſtum non eft aliguem poſt mortem facere Baſlardum. The Court held this true 
of ſuch a Baitard as is meant by Littleton, in his Caſe of Baſtard Eigne, and Mulier Puijne, i. e. ſuch 
a Baſtard as is born before the Eſpouſals of a Father and Mother, who may afterwards marry; and ſaid, 
the Rule extended only to that Caſe. Salk. 120. Pride v. Earls of Bath, Ce. 5 V. S. M. 3 Lev. 
410.S, C. who tells us, That though the Evidence was admited by Helt, and Gil. Eyre, who were only 
in Court, the Jury were not ſatisfied with it, and gave a Verdict tor the Earl of Bath. 


* To exclude the Mulier from the Inheritance, there muſt not only be an ®Page 316 
uninterrupted Poſſeſſion of the Baſtard Eigne during his Life, but a De- co. Lit. 244. 
ſcent to his Iſſue. Rol. Abr. 

524. 

If the Baſtard Eigne die leaving Iſſue in Ventre ſa Mere, and the Mulier Co. Lit. 244. 
enter, and then the Son is born, the Son of the Baſtard Eigne is for ever Hughes 365. 
excluded, becauſe there was no Deſcent ; and ſo our Law in this diſagrees 
with the Civil Law, which, for the Benefit of the Infant, reputes a Child 
in its Mother's Womb in the ſame Condition as if it were born. 

If the Baſtard Eigne enter, and die without Iſſue, yet the Lord by Co.Lit.244. 
Eſcheat cannot claim it againſt the Mulier; tor there is no Deſcent caſt to 
extinguiſh his Right. 


if the Mulier enters into the Land after the Deceaſe of the Baſtard, be- Co. Lit. 244. 


fore the Heir of the Baſtard Eigne, yet he is barred ; for the Land is 
caſt upon the Iſſue of the Baſtard immediately after his Death, and the De- 
ſcent to him is made without any Entry, and conſequently he is within the 
Benefit of the Rule. 

If the Mulier be an Infant during the Poſſeſſion of the Baſtard Erigne, yet Co. Lit. 244. 
he is barred by the Deſcent ; for though no Laches can be imputed to an 3 4 
Infant, becauſe, not being of the Age of Conſent, his Permiſſion cannot pr 
be taken for a Conſent ; yet in ſuch Caſes where Time is limited by the caſe. 

Law for Pleas and Actions, Infants are included, unleſs ſpecially excepted, Plowd. 372. 
tor here their Permiſſion is taken for a Conſent, becauſe they are ſuppoſed 

to conſent to the eſtabliſhed Law, to which they are obliged for Protec- 

tion during Minority ; and the Law hath not thought fit to except, be- 

cauſe it is a public Miſchief in a very tender Point, for it might be any 

Man's Caſe, to ſuffer by the Baſtard of an Anceſtor, and the Law hath 

given the Infants Guardians to plead by; but it cannot revive the Evidence 

ef Legitimation, which ſo eaſily periſhes with the Life of the Party. 

If a Man hath Iſſue a Son Ba/tard Eigne, and a Daughter, being Mulier Co. Lit. 244. 
Puiſne, and the Daughter is married, the Father dies, and the Son enters, TOs 
and dies ſeiſed; this ſhall bar the Mulier, for ſhe might have claimed by 
her Huſband ; the ſame Law if the Baſtard Figne eniers, and enjoys peace- 


ably 
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ably during bis Life, while the Mulier is impriſoned, or beyond Sea, or 
of nonſane Memory; for the conſtant and quiet Poſſeſſion of the Baſtard 
. Eigne, together with the Character he had, during Life, of being Legiti- 
mate, ſhall, in a Cale of ſuch nice Conſequence, outweigh, at a't rial, any 
Evidence that can be brought to the contrary, 

co. Lit. 244. The Deſcent of Services, Rents, or Reverſions expeQant upon Eſtates- 
8 Co. 101. Tail, or for Life, whereon Rents are reſerved, ſhall bind the Mulier ; for 
the Enjoyment of theſe do equally ſuppole the Character of Legitimate, az 
the Poſſeſſion of any Corporal Rights; but ſuch a Deſcent would not drive 
the Party that hath Right to an Action; for it is a Contradiction in Terms, 

that a Man ſhould be diſpoſſeſſed of a mere Right. 
co. Lit. 244. If the Baſtard Eigne die ſeiſed, and the Son endow the Wiſe, yet the 


8 Co. 101. Deſcent takes away the Right of the Mulier ; the Baſtard Eigne's entering 


| into Religion is ſuch a Deſcent as takes away the Right of the Mulier. 
29 E. 3. Tenant in Tail, the Remainder in Tail, the Remainder in Fee; Tenant 
8. d. in Tail hath Iſſue Baſtard Eigne and Mulier Puiſne, and dies; the Baitard 
ghes 366. entereth, and continueth his Poſſeſſion, and hath Iſſue, and dies; the Iſſue 

* Abr. enters; the Mulier dies; he in Remainder ſhall have a Formedon againſt the 

"i: Iſſue of the Baſtard, and the Continuance of the Poffetiion of the Baſtard 
ſhall not prejudice him; for the Statute Weſtm. 2. ſays, That the Will of 
the Donor manifeſtly exprefſed in his Gift muſt be obſerved ; now 
the Baſtard cannot bring himſelf within the Intention of the Donor, 
for he is neither the Heir, nor a Perſon begotten by a Tenant in 
Tail, fince, in Law, he is the Son of no Man, and conſequently the 

page 317 * expreſs Words of the Statute exclude him from the Inheritance, which 
ſets aſide the Rules of Common Law in this Caſe. 

Co. Lit. 244 If a Man hath Iſſue Baſtard Eigne and Mulier Puiſne, the Baſtard in the 
Life of the Father dies, leaving Iſſue, and then the Father dies, and the 
Son of the Baſtard enters and dies ſeiſed, and it deſcends to his Iſſue, the 
Deſcent ſhall bind the Mulier ; for if otherwiſe, it would be baſtardizing 
the Anceſtor after one Deſcent, which is contrary to the Rule. 

Co. Lit. 244. If Baſtard Eigne and Mulier Puiſne Daughters enter and occupy in Co- 
parceny, the Law will not ſuppoſe the Whole in the Mulier, but by a 
more eaſy Conſtruction preſume, that the Mulier admits the other into the 
Inheritance; ſo if there be Baſtard Eigne and Mulier Puiſne, and the Mu- 
lier enters to hunt or hawk, this doth not diſturb the Baſtard's Poſſeſſion, 
for a Man's Intention does always govern and denominate his Actions; and 
in this Caſe he did not enter to claim, | 

Co. Lit. 243. If the Baftard Eigne enteis after the Deceaſe of his Father, and the King 
ſeiſes the Land for a Contempt (whereby the Profits only are taken) with- 
out Cauſe, and the Baſtard dies, and the Iſſue petitions, and is reſtored, he 
ſhall hold it againſt the Mulier; for when the King ſeiſes Land without 
Cauſe, he ſhall only hold it as a Subſtitute to the Poſſeſſor. 

co. Lt. 244. The Baſtard being impleaded ſhall have his Age, for the dilatory Plea 

20 E. 3- muſt be determined before the Pleas in Chief can come on; ſo that the 

Voucher Plea of Infancy will ſtay the Suit before it can be inquired whether he is ot 

Hocher36s is not a Baſtard ; alſo he ſhall be vouched as Heir to the Father, for gui 

_ ſentit Commodum ſentire debet & onus. / 
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(D) How Baſtards are to be provided foz ; and 
herein of the Duty and Power of Juſtices of 


the Peace. 
Mod. 4. 


Y the 18 Eig. cap. 3. it is enacted, That Ca) two Juſtices of the s 
Peace, whereof one to be of the (b) Querum, in or next unto the SCs — 4. 
„Limits where the Pariſh Church is, within which Pariſh the Baſtard, Salk. 474. 
« ſhall be (c) born, upon (4) Examination of the Cauſe and Circum pl. 12. 
« ſtance, ſhall and may by their Diſcretion take Order, as well for the 
« # Puniſhment of the Mother, and (e) reputed Father of ſuch Baſtard *Page 318 
„Child, as alſo for the better Relief of every ſuch Pariſh, in Part or in 


all; and ſhall and may likewiſe by like Diſcretion take (// Order force of 
Settlem. 59. 


Stra. 437. 2 Ld. Raym. 1198, 2 Seſſ. Caf. 161, 22g. 2 Stra. 1060. 2 Ld. Raym. 1423. 2 Stra. 716. 
Seſſ. Caf. 234. 2 Ld, Raym. 1157, (4) A ſingle Juſtice may bind to the 500d Behaviour of him 
that is charged or ſuſpected to have begotten a Baſtard Child. Lamb. 122. Crom. 195. Dalt. 44. 
But the two Juſtices cannot make any Order purſuant to this S:atute, unlels the Child has been a 
Charge to the Pariſh, Cumb. 39. Vent. 37, 363. If the two Juſtices diſagree, ſo that they make 
no Order, the two Juſlices of the nest Diviſion, being of the ſame County, may make the Order. 
Dalt. 45. If five Juſtices make the Order it is good, for the Statute is not reſtrictive, but requires 
two at leaſt, 2 Salk. 477. pl. 18. If J. S. is adjudged the Father of a Baitard Child, and by the 
Order it appears that the Examination of the Woman was by one Juſtice only, though the Ordering 
Part thereof is ſaid to be made by two, the Court will quaſh it. Rex v. Beard. 2 Salk. 478. pl. 22. 
We the ſaid Juſtices doth, inſtead of de, an Order was quaſhed for this Fault. Salk. 122. pl. 6. 2 Ld, 
Raym. 1197. (6) One of the Juſtices muſt be of the Cern. Dalt. 43. An Order quaſhed be- 
cauſe it did not appear that one of the Juſtices was of the Qgerum. 2 Salk. 477. pl. 18. Sid. 222, 
8. P. but Comb. 63. cent”, and there ſaid, That this Exception had been over-ruled ſeveral Times, 
and ſee now 26 G 2. c. 27. whereby Orders of juſtices are not to be vacated for not expreſſing one 
of them to be of the Yuor um, (c) The Place of Birth muſt be ſet forth in the Order, becauſe it may 
be born in a Pariſh where the two Juſtices who made the Order had no Juriſdiction; and that it my 
appear that it was born in that Pariſh to which the Relief is ordered. Stile 368. Dalt. 47. (4) 
And therefore not only the Mother, but likewiſe the putative Father ſhould be ſummoned to appear, 
and both Parties examined Lefore any Order is made; but this, however agreeable it ſeems to natu- 
ral Juſtice, is not always practiſed, the Juſtices being apprehentive that ſuch Warning would tend 
to no other Uſe, but to make the Father keep out of the Way: However, it has been reſolved that 
ſuch Surnmons is neceſſary. Dalt 62. An Ocder made by two Juſtices of the Peace was quaſhed, 
becauie it was made on an Affidavit brought to them without Examination of any Witnefſes, Comb. 
193. (e) They muſt adjudye him the Father of the Child. Sid. 363.+Stile 154. Dalt. 52. 5 
An Order that the reputed Father ſhould pay ſo much till further Order, was quaſhed; for that fur- 
ther Order might be forty Years hence. 2 Show. 129. An Order that the reputed Father ſhould 
give ſuch Security, as Overſeers or Churchwardens ſhall think fit, is naught; for by ſuch Order the 
Juſtices delegate their Authority to others. 2 Salk, 477. pl. 20. Dalt. 479. An Order to pay fo 
much Money a Week till the Child is fourteen Years of Age, is naught ; for the Juſtices have ne 
Power but to indemnify the Pariſh; and that is done by obligiog the Father to maintain the Child as 
long as It may be chargeable to the Pariſh. Salk. 121. pl. 2» Comb. 232. S. P. Sel. Cal. 2gf. 
pl. 233. 2 Str. 788. Barnard. K. B. 31. Set. & Rem. 126. pl. 171. Pol. 410. all contra, An 
Order that the Father ſhould pay ſo much Money a Week to the Pariſh till the Child was twelve 
Years old, quaſhed; tor the Father may take it away and maintain it himſelf. Vent. 48, 188. Sid. 
222, S. P. Mod. 20. An Order that the Father ſhould pay ſo much weekly, without ſaying for how 
long, is naught, for it ſhould be ſo long as it is chargeable to the Pariſh, Stile 134. S. P. 2 Keb. 
$75. 2 Salk. 480. pl. 31. The Juſtices may order the Payment of a Sum in Groſs, ior the Charges 
the Pariſh has been already at to Midwife, Nurſe, Cc. Dalt. 47. Vent. 336. Salk- 124. pl. 1. But 
an Order that the Father ſhould pay 4s. to the Midwife, and 7s. a Week until the Child was able 
to get its Living by Working, was quaſhed, iſt, Becauſe it did not appear that the Pariſh procured 
the Midwife, or were at any Charge with reſpect to her; and they have no Power to order any Mo- 
ney but for the Indemnity of the Pariſh. 2dly, 7 s. a Week is exceſſive, and uncertain as to the 
Time, for the Father may, if he pleaſes, maintain it cheaper; and the Order ſhould have been for 
{o long Time as it ſhall be chargeable to the Pariſh. Vent. 210. An Order that ti:e Father ſhould pay 
24. a Weck is too little and unreaſonable. Sid. 353. When they order a Sum ia Groſs, they muſt 
ſhew for what, and the Charges the Pariſh had been at. Comb. 103. They cannot order a Sum in 
Groſs for putting out the Child Apprentice. Comb. 448. An Order to pay ſo much weekly to the 
Overſeers of the Poor for, &c. is good; for before the loſtitution of theſe it might have been ordered 
io be paid to two or three of the Inhabitants. Salk. 122. pl. 6. 2 Ld, Raym. i197. The O. de- 
drected that Security ſhould be given for the Performance of it, and becauſe the Statute dicects, that 
the Security ſhould be either io perform Order, or appear at the next Seſſions, for this the Order was 


qurſhed. 2 Show, 258, a Bullt. 242, S. P. 
Vo“. I. 2 « the 


(e) If the «c 
Child is no 44 
Baſtard, ande 
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the keeping of every (g) ſuch Baſtard Child, by charging ſuch Mother 


or reputed Father with the Payment ol the Money weekly, or other Suſ- 


yer-they tentation for the Rehel of ſuch Child, in ſuch wiſe as they ſhall think 
judge him * meet and convenient; and if, after the ſame Order by them ſubſeribed un- 
luch, an © der their Hands, any the aid Perſons, viz. Mother, or reputed Father, 
e lies «6 upon Notice thereof, thall not for their Part obſerve and perform the 
—_ „ ſaid Order, that then every ſuch Party fo making Default, in not per. 
Where he forming the ſiid Order, 10 be committed to Ward to the common Gal, 
Huſband * there to remain without Bail or Mainprize, except he, ſhe or they tha) 
ou 3 put in ſufficient Surety to perform the ſaid Order, or elſe perſonally to 
— trot appear at the (5) next General Seſſions of the Peace to be held in that (ij 
Ses, and County where ſuch Order ſhall be taken, and alſo to (4) abide ſuch 
They adjudg-: Order as the ſaid juſtices of the Peace, or the major Part of them, then 
edtheChild, «« and there ſhall take in that Behalf, if they then and there ſhall take 
„ any; and that if at the ſaid Seſſions the ſaid Juſtices ſhall take no other 
that Time, Order, then to abide and perform the Order before made, as is aboye- 
a Baſtard, ** ſaid.” 

8 Mod. 


419. Salk, 122. 


pl. 6, 123. pl. 7. vide ſupra. (+) Muſt be intended that the Order made by the 


two Juſtices muſt be confirmed or diſcharged at the next Quarter-Sefſions of that Part of the County 
where it was made, and not at the Seſſions in the County, for that would be miſchievous in many 
Counties wh:re there are ſeveral Seſſions in diſtinct Parts o! the County. Dalt. 48. Sid. 149. Mult 
be the next a'ter Notice of the Order. Sid. 325. (-) Exception was taken to an Order, that it was 
made ad Seffionem Pac: tn C fræd', and did not fay pro C:m', but over-ruled. Vent 37, 49 
It ſeems by the better Opinions, that the Juſtices in their Seſſions have no Power to make an origi- 
nal Order, and are only to reverſe or affitm the Order made by the two Juſtices; but for this vide 2 
Bulſt. 342, 335- Dalt. 48, 49. Cro. Car. 337, 341. 2 Show. 132. pl. 110. Vent. 48, 69. But 
upon the Removal of the Cauſe by Certiorars, the Court of King's Bench may either reverſe the Or- 
der in Whole, or in Part; and though they reverie the Order tor liregularity, yet will they oblige 
the Father to give Security to appear at the next Seſſious, to abide tuch further Order as ſhall then 


be made, Comb. 264. 2 Salk, 477. pl. 20. 
Baſtard Children gain a Settlement in the Pariſh where they are born 
Carth. 397. bs ey 1 * ; . 1. 
Becr jam but if a Woman big with Child of a Baſtard, is by Order of two Juſtices 
and Mal- removed from the Parith of 4 to F. as her laſt Place of Settlement, from 
_ which Order B. appeals, but heſote the next Seiſions the is delivered of a 
- 421. 


<a Baitard Child in B. and afte. wards the Order of che two Juſtices is vacated, 
« Mod. 204. the Child mult follow the Mother, and guns a Settiement in fl. 
Comb. 360. 

Vide ® Bulſt. 349, 350. Dalt. 94. 

* By the 7 Fac. 1. cap. 4. it is enactel, , That every lewd Woman 
which ſhall () have any Baſtard which may be (6) chargeable to the 
Pariſh, the (c) juſtices of the Peace hill commit ſuch lewd Woman to 
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* 


(The Wo- 
man mult be ** 
delivered of «6 
ſuchBattard-, 
Child before,, 
ſhe can be 

lent to the 


the Houſe of Correction, there to be punithed and fet to hard Work 
during the Ferm of one whole Yer; and it the thall eftſoons offend (4) 
again, then to be committed to the ſaid Houſe of Correction as afore- 
ſaid, and there to remain till the can put in good Sureties for her good 
Bebaviour not to offend again,” 


Houle ot Correction, and the Child is not to be ſent with her. Dal“. 48. () The Child muſt be 
chargeable to the Partth, therefore if the Father, or any other, maintains it, it ſeems ſhe is not to be 
puniſhed by this Statute, ide Dalt. 46. (e) Mult be by two Juſtices at leaſt. Dalt. 46. (#) 
But ſhe ſhall not be puniſhed upon this Part of the Statute, unleſs ſhe were betore convicted and 
puaiſhed on the firſt. Alt ſhe were betore proceeded againſt purſuant to the Statute 18 Eliz. c. 3. 


2 Bulſt. 348, 349. 


g Salk. 66. 
WMA 


By the 13 C14 Car. 2. cap. 12. par. 19.“ Whereas the putative 


570 57 ho... Fathers and lewd Mothers of Baſtard Children run away out of the 


2 LI. Raym. 
858, 1157, 


«c 


Parith, and ſometimes out of the County, and leave the ſaid Baftard 
Children upon the Charge of the Pariſh where they are born, 29 
LIES vc 


FAS TA REY 


« ſych putative Father and Mother have Eſtates ſufficient to diſcharge ſuch 1198, 1363, 
« Pariſh; it is therefore enaQted, That it ſhall and may be lawful for the 423. 
«© Churchwardens and Overſeers for the Poor of ſuch Pariſh where any 78 
« Baſtard Child ſhall be born, to take and ſeize ſo much of the Goods 
« and Chattels, and to receive fo much of the annual Rents or Profits of 
« the Lands of ſuch putative Fathers or lewd Mothers, as ſhall be ordered 
« by any two Juſtices of the Peace, for or towards the Diſcharge of the 
« Pariſh, to be confirmed at the Seſſions, for the bringing up and pro- 
« yiding for ſuch Baltard Child, and thereupon it ſhall be lawful for the 
« Seffions to make an Order for the Churchwardens or Overſeers of the 
« Poor of ſuch Pariſh, to diſpoſe of the Goods by Sale or otherwiſe, or fo 
© much of them for the Purpoſes aforeſaid, as the Court ſhall think fit, and 
« toreceive the Rents and Profits, or fo much of them as ſhall be ordered 
« by the Seſſions as aforeſaid, of his or her Lands.” 
By the 6 Geo. 2. cap. 31. it is enacted, “ "That if any ſingle Woman 
« (hall be delivered of a Baſtard Child, which ſhall be chargeable, or 
« likely to become chargeable to any Pariſh or Extraparochial Place, or 
« ſhall declare “ herſelf to be with Child, and that ſuch Child is likely to be & gee the 
born a Baſtard, and to be chargeable to any Pariſh or Extraparochial Proviſo 
« Place, and ſhall in either of ſuch Caſes, on an Examination to be taken??? 320. 
« in Writing upon Oath, before any ore or more 2 or Juſtices of the 
« Peace of any County, Riding, Diviſion, City, Liberty, or Town Cor- 
« porate, wherein ſuch Pariſh or Place ſhall lie, charge any Perſon with 
having gotten her with Child, it ſhall and may be lawtul to and for ſuch 
« Juſtice or Juſtices, upon Application made to him or them by the Over- 
„ ſeers of the Poor of ſuch Pariſh, or by any one of them, or by any 
« ſubttantial Houſholder of ſuch Extraparochial Place, to ifſue out his or 
« their Warrant or Warrants, for the immediate apprehending ſuch Perſon 
« ſo charged as aforeſaid, and for bringing him before fuch Juſtice or 
«* Juſtices, or before any other of his Majeſty's Juſtices of the Peace of 
« ſuch County, fc. and the Juſtice and Juſtices before whom ſuch Perſon 
% ſhall be brought, is and are hereby authorized and required to commit 
the Perſon fo charged as alorefaid, to the common Gaol or Houſe of 
« Correction of fuch County, c unleſs he ſhall give Security to indem- 
* nify ſuch Parith or Place, or ſhall enter into a Recognizance with fuih- 
* cient Surety, upon Condition to appeat at the next General Quarter- 
„ Seſſions, or General Seſſions of the Peace, to be held for ſuch County, 
„c. and to abide and perform ſuch Order or Orders, as ſhall be made in 
* Purſuance of * an A paſſed in the 18th Year of Queen Elisabeth, Page 320 
* concerning Baſtards begotten and born out of lawful Marrimony. 
„ Provided, That if the Woman fo charging any Perſon as aforeſaid 
* ſhall happen to die, or be married, before the ſhall be delivered, or if 
'* ſhe ſhall mifcarry of ſuch Child, or ſhall appear not to have been with 
„Child at the Time of her Examination, then and in any of the ſaid 
** Cafes ſuch Perſon ſhall be diſcharged from his Recog=izance at the next 
General Quarter-Seſſions, or General Seſſions of the Peace to be holden 
for ſuch County, Ec. or immediately releaſed out of Cuſtody, by War- 
* rant under the Hand and Seal, or Hands and Seals of any one or more 
* Jultice or Juſtices of the Peace reſiding in or near the Limits where ſuch 
* Pariſh or Place ſhall lie. | 
„provided alſo, That upon Application made by any Perfon who ſhall 
be committed to any Gaol or Houſe of Correction by Virtue of this Act. 
* or by any Perſon on his Behalf, to any Juſt ce or Juſtices reſiding in 
or near the Limits where ſuch Pariſh or Place ſhall lie; ſuch Juſtice 
Vor Juſtices is and are hereby authorized and required to ſummon the 
'* Overſe-r or Overſeers of the Poor of ſuch Pariſh. or one or more of the 


* fubſlautial Houſholders of ſuch F xtreparochial Place, to ap; eat before 
2 2 © bun 


E rr 
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* him or them ata Time and Place to be mentioned in ſuch Summons, to 
*« ſhew Cauſe why ſuch Perſon thould not be diſcharged ; and if no Order 
* ſhall appear to have been made in Purſuance of the faid AQ of the 18th 
« of Elizabeth, or within fix Weeks after ſuch Woman ſhall have been 
delivered, ſuch Juſtice or Juſtices ſhall and may diſcharge him from his 
*« Impriſonment in iuch Gaol or Houſe of Correction to which he ſhall 
* have been committed. 
$ Rep. 336. * Provided always, That it ſhall not be lawful for any Juſtice or Juſtice 
Str. 612, of the Peace, to ſend for any Woman whatſoever before ſhe ſhall be 
1 delivered, _ one Month — _ to her being examined con- 
1368. „ cerning her Pregnancy, or ſuppoſed Pregnancy, or to compel any Wo- 
a 8eſ. Cal g;. nan — ſhe ſhall be tlelivered, to — to any N wade 
pl. 8. This, ” 5 
Proviſion to her Pregnancy. 


ſhews the | 
Humanity of our Laws, but it proves very frequently an Hardſhip upon Pariſhes, by ſuffering the 
Parents to eſcape. 2 Black. Com. 458. Edit. 1766. 


* (E) Murdering Baſtards, 


Y the far. 21 Jac. c. 27. If a Woman delivered of Iſſue, which being 
born alive would be a Baſtard, endeavour by burying, drowning, &c, 
by herſelf or others, ſo to conceal its Death, that it may not appear, whe- 
ther born alive or not, it is Murder, unleſs the prove by one Witneſs at leaſt, 
that it was born dead. See Burn Juſtice, 8vo. 11th ed. p. 196, Ec. 
By the Common Law, if a Woman privement enſient by a Potion de- 
ſtroy the Child before it be born, it is not Murder. H. P. C. 53. 
Inſt. 50. 
: Or, it another by a Stroke given to her deſtroy it. H. P. C. 53. 
Inſt. 5o. But in the precceding Caſe, and this, if maliciouſly done, 
its an indiQtable Offence. 
If the Child be born, and afterwards die by Means of the Potion, or 
Stroke, it is Murder, H. P. C. 53. 3 In/t. 50. 
And he, who adviſes the Deſtruction beſote the Birth, is acceſſary to the 
Murder, F. P. C. 53, 54. 3 Inſt. 51. | 


See Evidence, Vol. II. 312. 
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f Atrimonial Cauſes are properly cognizable in the Spiritual Courts, 
ro. Elis. M and Offences againſt the Rights of Marriage puniſhable by the | 
Fick. P. C Eccleſiaſtical Law; but this Offence of Bigamy, or N 
850. ſecond Wife, the firſt being alive, is made F elony by Statute, but the \ fe 
fender is not ouſted the Benefit of his Clergy.. BY 


8 1-0 A MF. 


By the 1 Tac. 1. cap. 11. it is enacted, That if any Perſon or Perſons 
« within his Majeſty's Dominions of England and Wales, _ married, 
« do marry any Perſon or Perſons, the former Huſband or Wife being 


« alive, that then every ſuch Offence ſhall be Felony, and the Perſon or 33 


« Perſons ſo offending ſhall ſuffer Death, as in Caſes of Felony ; and the 3d Edition, 
« Party and Parties ſo offending ſhall receive ſuch andlike Proceeding, Trial wherein you 
« and Execution, in ſuch County where ſuch Perſon or Perſons ſhall be ap- will find an 
« prehended, as if the Offence had been (a) committed in ſuch County i grounded 


* where ſuch Perſon or Perſons ſhall be taken or apprehended .” But it is —— 


provided, ** That nothing in this Statute contained ſhall extend to any Per- of Proſfia's 
*« ſon or Perſons whoſe Huſband or Wife ſhall be continually remaining on this Law, 
beyond the Seas by the Space of ſeven Years together, or whoſe Huſband withthe pro- 


or Wife ſhall abſent him or herſelf the one from the other by the Space off.) 8 
ſeven Years together, in any Parts within his Majeſty's Dominions, the one greed, chat if 


of them not knowing the other to be living within that Time. Alſo pro- che firſtMar- 
« vided, that the Statute ſhall not extend to any Perſon or Perſons who ſhall riage were 
be at the Time of ſuch Marriage (6) divorced by a Sentence in the Ec. age pw, 
« cleſiaſtical Court; or to any Perſon or Perſons where the former Marriage 3. u Far- 
« ſhall be by Sentence in the Eccleſiaſtical Court declared to be void and and. the 
of no Effect; nor to any Perſon or Perſons, for or by reaſon of any for-Party muy 
mer Marriage had or made within (c) Age of Conſent. Alſo provided, de indieted 


„That no Attainder for this Offence ſhall make or work any Corruption here e 


of Blood, Loſs of Dower, or Difinheriſon of Heir or Heirs.” in England, 


3 and the lat. 
ter beyond Sea, it is (21d that the Party cannot be indicted, becauſe the ſecond Marriage, which made 
the Offence, was not within any County here. Sid. 191. But Hawk. P. C. 111. holds, That the 
Party may in the laſt Cale be indicted, and relies on the expreſs Words of the Statute. (5) Di. 
vorces a menſa & ere cauſa adulterii and ſevitie are within the Exception in the Statute, though the 
Word S-paramus, and not Divertiamus, be made uſe of in the Sentence; for the Statute being Pe- 
gal, ſhall be conſtrued favourably ; and ſuch Separations are taken for Divorce in common Under - 
flanding. Hawk. P. C. 111. 3 laſt. 8g. H. P. C. 122. Kelynge 27. Cro. Car. 461, 2, (c)If 
one of the Parties only were under the Age of Conſent at the Time of ſuch Marriage, the Fx 
ception extends as well to the Party above the Age of Conſent, as to the other; becauſe the Power of 
<lagreeing was equal on both Sides. Rol. Abr. 340. 3 laſt. 89. Co. Lit. 79. H. P. C. 121. 
Hauk. P. C. 111. 


Hils of Sale. Page 322 


BILL of Sale is a ſolemn Contract under Seal, whereby a Man Yelv. 196. 
A paſſes the Right of Intereſt that he has in Goods and Chattels ; Cro. Jac. 
for if a Man promiſes or gives any Chattels without valuable Con- 9 5 
fideration, or without delivering Poſſeſſion, this alters no Property, becauſe g Co. 1. 
it is Nudum Pactum unde non oritur Actio; but if a Man ſells Goods by 
Deed under Seal duly executed, this alters the Property between the Par- 
ties. though there be no Conſideration, or no Delivery of Poſſeſſion, becauſe 
a Man is eſtopped to deny his own Deed, or affirm any Thing contrary to 


the manifeſt Solemnity of Contracting. : 
| ut 


BILLS or SALE, 


13 Elis. c. s. But what is chiefly to be conſidered, under this Head, is the Statute of 
13 Elis. cap. 5. by which it is enacted. That all fraudulent Conveyances 
of Lands, c. Goods and Chattels, to avoid the Debt or Duty of ano- 
ther, thall (as againſt the Party only whoſe Debt or Duty is ſo endeavgur. 
ed to be avoided) be utterly void, except Grants made bona fide, and on 
* a good (which is conſtrued, a valuable) Conſideration,” And by the latter 
Clauſe of that Statute it is provided, * That all Parties to ſuch fraudulent 

Dyer 381. Conveyance, who being privy thereunto ſhall wittingly juſtify the ſame 

pl. 23. to be done bona fide and on good Conſideration, or ſhall alien or aſſign any 

1 Leon. 8. ** Lands, Leaſe or Goods fo to them conveyed as aforeſaid, ſhall forfeit one 
« Year's Value of the Lands, Leaſe, Rent, Common, or other Profit our 
„of the ſame, and the whole Value of the Goods; and being thereof con- 
« victed ſhall ſuffer Half a Years Impriſonment, without Bail; the For- 
« feiture to be divided between the Queen and the Party grieved.“ 


For the Explanation of this Statute, I ſhall conſider the following Cafes. 
3 Co. $0. A. being indebted to B. in 400 J. and to C. in 200 J. C. brings Debt 
Mo. 638. againſt him, and, pending the Writ, A. being poſſeſſed of Goods and Chat- 
8 tels to the Value of 300 J. makes a ſectet Conveyance of them all, without 
Git Exception, to B. in S tisfaction of his Debt, but, notwithſtanding conti- 
nues in Poſſeſſion of them, and ſells ſome of them, and others of them, be— 
ing Sheep, he ſet his Mark on; and reſolved, that it was a fraudulent Git: 
and Sale within the aforeſaid Statute, and ſhall not prevent C. of his Exccu— 
tion for his juſt Debt ; for though ſuch Sale hath one of the Qualifications 
required by the Statute, being made to a Creditor for his juſt Debt, and 
conſequently on a valuable Conſideration ; yet it wants the other; for the 
Owner's continuing in Poſſeſſion is a fixed and undoubted Character of a 
fraudulent Conveyance, becauſe the Poſſeſſion is the only Indicium of the 
Property of a Chattel, and therefore this Sale is not made bona fide. 
3 Co. 81. Upon the ſame Reaſons the following Caſe turns: A. is indebted to five 
Mo. 639. ſeveral Perſons in the Sum of 20 J. each, and having Goods to the Value ot 
20 l. makes a Gitt of them to one of the five, in Satisfaction of his Debt, 
but upon this ſecret "Truſt between them, "That the Grantee, in Compaſſion 
to his Circumſtances, ſhould deal favourably with him, in permitting him, 
or ſome other for hin, to ufe and poſſeſs the ſaid Goods, paying this Cre- 
ditor, as he was able and could afford it, the ſaid Debt of 20 J. ard retolved 
to be a fraudulent Conveyance and Deed of Sale. 
*Page 323 * So in this Caſe, if A. makes a Bill of Sale of all his Goods, in Conf:dera- 
Rol. Abr. tion of Blood and Natural Aﬀection to his Sn, or one of his Relations, it 
779. is a void Conveyance in reſpect of Creditors ; for the Conſiderations o! Blood 
3 Co. 81, Cc. which are made the Motives of this Gift, are eſteemed in their Na- 
Palm. 214. ture inferior to valuable Conſiderations, which are neceſſarily required in ſuch 
Sales, by 13 Eliz. cap. 5. and this is a Conſtruttion ſuitable to the ſtricteſt 
Rules of Equity; for if Confiderations of Blood, or Natural Affection, were 
allowed to be of equal Dignity with, or to come under the Notion of, valu- 
able Conſiderations required by this Statute, then it would be in the Power 
of any Debtor, by ſuch Conveyances of his Perſonal Eſtate to his Kindred, 
to build a Family upon a Conduct to his Creditors, which carries in it all 
the Strains of Injuſt'ce and colluſive Dealing; moreover, there is a ſtrong 
Pieſumption that ſuch Sales to Relations are conſtantly attended with a ſe- 
cret Truſt and Perſonal Confidence; of reconveying Part of the Goods to 
the Vendor for his Subſiſtence; ſo that they are intirely inconſiſtent with 
the Scheme laid down by the Statute, and therefore void and illegal. 
Cro.El.S10. A poſſeſſed of divers Goods to the Value of 250 J by Covin to defraud 
"wh - his Creditors, made a Gift thereof to his Daughter, on Condition to be void 
. on Payment of 205. Adjudged that it was apparently a fraudulent Con- 
veyance, and void, 


As 


n dEE 


As the Owner's continuing in Poſſeſſion of his Goods alter his Bill of Sale 3 Co. 81. 
of them, is an undoubted Badge of a traudulent Conveyance, becauſe the Mo. 635. 
poſleſſion is the only Indicium of the Property of a Chattel, which is a | 
hing unfixed and tranſitory ; fo there are other Marks and Characters of 
Fraud; as a general Conveyance of them all, without any Exception; tor it 
is hardly to be preſumed, that a Man will ſtrip himſelf intitely of all his 
perſonal Property, not excepting his Bedding and wearing Apparel, unleſs 
there „as ſome ſecret Correſpondence and good Underſtanding ſeitled be- 
tween him and the Vendee, for a private Occupancy of all, or ſome Part of 
the Goods, for his Support ; alſo a ſecret Mlanner of tranſacting ſuck Bi'l of 
Hale, and unuſual Clauſes in it, as that it is made honettly, truly, and bona 
ge, are Marks of Fraud and Coliufion ; for tuch an artful and forced Dreſs 
and Appearance give a Suſpicion and Jealouſy of tome. Dete&t varniſhed: 
over with it. 

If Goods continue in the Poſſeſſion of the Vendor after a Bill of Sale of Mo. 638. 
them, though there is a Clauſe in the Bill that the Vendor ſhall account an- 
rnally with the Vendee for them, yet it is a Fraud; ſince, if ſuch Colour- 
ing were admitted, it would be the eaſieſt Thing in the World to avoid the 
Provilions and Caution of the aforeſaid AQ. 

A Vian tikes a Wife, and afterwards marries another, his firſt Wife liv- Leon. 223. 
nz, and by Deed gave Part of his Gopds to his pretended ſecond Wife, it Senger 
ſeems this is a fraudulent Gift within 13 Fliz. c. 5, and by the Common Ceſe, Per 
Law too, in reſpect of Creditors, bec.ule made without any valuable Con 
fderation ; tor the ſecond pretended Marriage is fo far from ceming under 
the Notion of a Conſideration, that it is a Crime puniſhable by Law, 

Where there is an abſolute Conveyance or Gift of a Leaſe for Years, and dag 226. 
the Perſon who makes it continues in Poſſeſſion after ſuch Sale, the Gift is 8 
frauduſent, becauſe attended with that diſtinguiſhing Character of a Fraud; FEES 
but if the Conveyance or Sale be conditional, as that upon Payment of to 
much Money the L eafe ſhal! go the Verd e, there Continuance in Poſ- 

{Non after the Gift des not make it fraudulent, becauſe the Vendee is not 
to have the Leaſe in Poffeftion till he pet foru s he Condition. N 

A. has a Leaſe of certain Lands for ſixty Years, if he fo long live, 8 5 
and forges a Leaſe for ninety Years abſolutely, and, by Indenture reciting GH 
this forged Leaſe, bargains and ſells it for valuable Confideration, to- Caſe. 

* zerher with all b's Intereſt in the Land to B. in this Cate B is not a Pur- *Page 324 
chater within 25 {12 cap. 4 for though there were general Words in the 

dale to p2ts t ge true [otereit, yet it-is plain that it was never contracted for, 

om originally included in the Bargain; fo that the Bargain being made of an 

Imaginary intereft, the Bargainee can never come under the Character of a 

real Purchaler, to defeat the Purchaſer of the true Leaſe of ſixty Years, 

which 4 was really poſſeſſed of. 

A. by Bill of Sale made over his Goods to a Truſtee for B. who lived with 2 Vern. 490. 
hin as hs Wife, and ws ſoreputed ; and he alfo purchaſed a Leate of the Ayn 
Houſe wherein he dwelt, in the Nameot a T ruitee, and declared the Truft EEE W 
thereof to himfelf tor Life, then in "I ruſt for B. during the Reſidue of the Fletcher ard 
Term ; and this Bil! of Sale was held fraudulent as 1o Creditors ; but as to Lady Lid. 
the Declaration of the lrult of the ler, the Court held it good, and not 
liable to A's Debts, the Ferm being never in him, and being to ſettled at 
the Time it was purchaſed ; and A. might have given the Money to B. who 
might have purchaſed it for herſelf, and in herown Name, * 

If A. n akes a Bill of Sale to B. a Creditor, and afterwards to C another Abr. Ea. 148. 
Creditor, and delivers Poſſeſſion at the ime of the Sale to neither; aſter C. Lid. 275 
gets Poſſeſſiun of them, and B. takes them out of his Poſſeſſion, C. cannot %. V 
maintain Uteſpaſs, becauſe the firſt Bill of Sale is fraudulent againtt Credi- the Cales 
tors, and fo is the ſecond, yet they hoth bind A. and B.'s is the elder Title z in 148, 9. 
and the naked Poſſeſſion of C. ought not to prevail againſt the title of B. 

- taat 
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that is prior, where both are equally Creditors, and Poſſeſſion at the Time 
of the Bill of Sale is delivered over to neither. 
Co. 60. . Fraud may be given in Evidence to defeat a fraudulent and covinous 
Conveyance, and the Party that offers it need not plead it; for the Ads to 
revent Frauds are to be conſtrued liberally in Suppreſſion of the Miſchief , 
beſides, it were an Hardſhip to force the Party to plead a Thing that is 
managed with ſo much Subtlety, that he cannot attain a competent Know- 
ledge of it to plead in due Time. SED 


| 
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5 Bill of Exceptions. 


rent in the Record, or for au Error in Fact, where either Vary 
died before Judgment ; yet it lay not for an Error in Law ny 
appearing in the Record; and therefore where the Plaintiff or Demandant, 
Tenant or Defendant, ailedged any Thing ore tenus, which was over- 
ruled by the Judge, this could not be aſſigned for Error, not appearing 
within the Record, nor being an Error in Fact, but in Law; and ſo the 
Party grieved was without Remedy. And therefore, 
(a)Viz.13F. „ By the Statute (a) Weſtm, 2. When one impleaded before any of the 


2 loft. 426. \ T Common Law a Writ of Error lay for an Error in Law, appa— 


For 3 Juttices, alledges an Exception, praying they will allow it, and if they 
5 ofBills will not, if he that alledges the Exception writes the ſame, and re- 


of Excepti- ** quires the Juſtices will put to their Seals, the Juſlices ſhall ſo do; and if 
ons, and one will not another ſhall ; and if, upon Complaint made of the Juſtices, 
the King cauſe the Record to come before him, and the Exception be 
1. Bag? © not found in the Roll, and the Plaintiff ſhew the written Exception, 
Ent. 275, © with the Seal of the Juſtices thereto put, the Juſiice. ſhall be com- 
323. ** manded to appear at a certain Day, either to confeſs or deny his Seal ; 
Brownl.Ent. ** and if he cannot deny his Seal, they ſhall proceed to Judgment according 
. 6. to the Exception, as it ought to be allowed or diſallowed.” 

88 R * the Conſtruction of this Statute, the following Opinions have been 

olden: 

That the Statute (5) extends to the Plaintiff as well as Defendant, alſo 
op to him who comes in Loco Tenentis, as one that prays to be received, or the 
does not ex- Vouchee; and in all Actions whether Real, Perſonal, or Mixt. 
tend to one | 
not Party to the Record, as Bailiff of a Franchiſe, who demands Conuſance. 2 Inft. 427. 


Sid. 84. Sir Tt ſeems agreed, that no Fill of Exceptions is to be allowed in Treaſon ot 
__ Felony, for the Words of the Statute are, cum aliquis Implacitatur coram 
Lev 68, aliquibus Fuſticiariis, Ec. and if ſuch Bills were allowed, it would be at- 
8. C. tended with great Inconveniency, becauſe of the many frivolous Exceptions 
Keb. 324. that might be put in by Priſoners, to the Delay of Juſtice ; beſides, in 
8 . | Criminal 


BILL oy EXCEPTIONS, 


Criminal Caſes the Judges are of Counſel with the Priſoner, and are to ſee 


that Juſtice is done him. | Raym. 486, 

hether on Indi&tments for Off Capital, Bill of Execs. 

jynee 1c. 8. C. reſolved : But whether on Inditments for Offences not Capital, a Bi æcep- 
— allowed, 2. & vide 2 Hawk. P. C. 4278.“ 4 


— 


® [n 1 Leon. g. it was allowed in an Indictment for a Treſpaſs, and in 1 Vent, 336, in an lufor- 
mation in Nature of a Quo Warrants. 


The Statute extends not only to all Pleas dilatory and peremptory, but tos laſt. 427, 
Prayers to be received, Oyer of Records and Deeds, Fc. alſo to ChallengesPyer 231. 
of Jurors, and any material Evidence offered and over- ruled. at 486. 


But if with 
reſpect to theſe à Falſity be inſerted in the Bill, the Judges are not bound to ſeal it, but may return 
the ſpecial Matter, for the Command of the Writ is conditional, guad fi ita eft runc figilla veſlra ap- 
ponatis, Show P. C. 122. 


* If ina Trial upon a Title to a Leaſe for Years, the Judges (though in- Page 326 
ſiſted upon) will not direct the Jury that the Probate of a Will is concluſive 
Evidence, but will only tell the Jury that it is good Evidence ; and there- Raym. 404. 
upon the Jury find there is no fuch Will ; yet a Bill of Exceptions will not C*:chefter 


lie, for though the Evidence be concluſive, the Jury, if they will, may tun Jones 2 — 
the Hazard of an Attaint. 8.C. adjudg. 


ed in B. R. 
upon a Writ of Error of a Judgment in C. B. in Ireland, which was affirmed in B. R. there; and it 
was ſaid, the proper Method had been to demur to the Evidence. ide Show. P. C. 120, 122, Cc. 
That if the Eviden e allowed be not believed by the jury, no Bill of Exceptions lies. 


If one offers to demur upon Evidence, and is over-ruled, and afterCro. Car. 
Judgment a Writ of Error is brought, this cannot be aſſigned for Error, 341.Cortand 


but it is a proper Caſe for a Bill of Exceptions, and the Remedy which the de Bion of 


4 : St, Davids. 
Statute in that Caſe appoints. Jooes 331. 


C. By 
which it appears, that a Bill of Exceptions was tendered and ſigned. ide Farefl, 53, 64, 117. 


8 Mod. 220. Id. Raym. 62,63, 148. 2 Salk. 644. pl. 3. 645. pl. 9. 5 Mod. 87. 12 Med. 1:1. 
Stra. 691. Barnard. K. B. 22. Andr. 298, 318. 2 Stra. 1105, 1142, where it is ſaid, That if the 
Judge erroneouſly over-rule a Matter offered in Evidence, though the tendering of a Bill of Exceptions 
be the moſt regular Method, yet it is good Cauſe of a new Trial; for each Patty has a Right to have 
his legal Witneiles heard, or Evidence received by the Jury. 2 Lev. 237. f 


— 


+ Motions for new Trials, are more frequent in ſuch Caſes, than Bills of Exceptions. 


My Lord Cote is of Opinion, that the Statute, notwithſtandiag theſez loft. 427. 
Words, & þ forte ad Querimoniam de facto Juſtic“ Venire Fac Dominus 
Rex recordam coram eo, extend not only to the Common Pleas, but to (a) (a] It has 
all other Courts of Record, on whoſe Judgments a Writ of Error lies to the likewiſe 
King's Bench, but alſo to the County-Court, the Hundred, and Court- been held, 
Baron; for therein, ſays he, the Judges are moſt likely to err, and ——— 
of Judgments given in them a Writ of Error lieth not, but a Writ of Pa lſe to che King's 
Judgment in the C. B. yet the Caſe being in the fame or greater Miſchief, Bench, on « 


the Purview of this Statute doth extend to theſe inferior Courts. Trial at Bar, 


though the 
Proceedings there are C:ram Rege. 2 Jones 117, 2 Lev. 237. Skin, 356. 2 Show. Rep. 147. cont”. 


2 Show Rep. 287. A Bill of Exceptions lies upon a Trial in the Exchequer, though that Record can- 
net be removed in B. R. but by Error will be brought before other Juſtices, 2 Lev. 238. 


If one of the Juſtices ſets his Seal to the Bill, it is ſufficient ; but if they 2 loſt. 427. 
al refuſe, it is a Contempt in them all; for which the Party grieved may den. 162. 
| have 


BILL or EXCEPTIONS. 


« Lev, 237, have a Writ grounded upon the Statute, commanding them to put their 


8. P. Seals, Cc. 


Vide Show. 
P. C. 116, where a Petition was exhibited to the Lords in Parliament, to oblige the Judges to ſien, 


and there 1aid, That the proper Remedy againſt them was an Action grounded ou the Statute, which 
was to be tried by a Jury. 


2 Inſt,427. Although no Time be appointed by this Act when the Juſtices ſhall put 
their Seals, the Party muſt pray the ſame before judgment; but if they 
deny it, then may they be commanded after Judgment to put their Seats, 

and then the putting of their Seals after Judgment ſhall be ſufficient. 
Salk, 288. But where a Corporation-Book was offered in Evidence at the Aſſizes to 
pl. 26. rove a Member of the Corporation not in Poſſeſſion, and refuſed, and go 
ae. og Va Bin of Exceptions was then tendred, nor was the Exception then reduced to 
P. Writing, io the Trial proceeded, and a Verdict was given for the Plaintiff; 
the Count being the next Term moved fora Bill of Exceptions, it was urged 
for the Bill, that the Law requires guod proponat exceptionem ſuam, and no 
Time is appointed for the reducing it into Writing, and the Party is not 
grieved till a Verdict is given againſt him; and the fame Memory thar 
ſerves the Judges for a new Trial, will ſerve for a Bill of Exceptions. On 
the other Side it was ſaid, That this Practice would prove a great Difficulty 
to Judges, and Delay of Juitice, that the Precedents and Entries ſuppoſe 
Page 327 the Exception to be written down upon its being diſallowed, and the Sa- 
tute ought to be conſtrued fo as to prevent Inconvenience ; beſides, the 
Words of the AQ are in the preſent Tenſe, and fo is the Writ formed on 
the Act. Halt Ch. Juſt. If this Practice ſhould prevail, the Judge would 
be in a {trange Condition; he forgets the Exception, and refuſes to fign 
the Bill, ſo an Action muſt be brought; you ſhould have infiſted on your 
Exception at the rial, you waive it it you acquieſce, and ſhall not refort 
back to your Exception after Verdict againſt you, when perhaps, if you had 
ſtood upon your Exception, the Party had other Evidence, and need not 
have put the Cauſe on this Point; the Statute indeed appoints no lime; 
but the Nature and Reaſon of the Thing requires the Exception ſhould be 
reduced to Writing when taken and G1iallowed, like a ſpecial Verdict, or 
a Demurrer to Evidence; not that they necd be drawn up in Form, but 
the Subſtance mult be reduced to Writing whiltt the Thing is tranſacting, 

becauſe it is become a Record; ſo the Motion was denied. 

Vide Lutw, When this Bill is ſigned, there goes out (a) a Scire facias to the (5) 
905, 906. judge who ſigned it, ad Cogno/cendum Scriptum, and the Scire factus to the 
_—_ — Judge, and his Return with the Bill muſt be entred on the Iſſue-Roll, and 
BE Caſe of made Part of the Record, and has a Retroſped it done at the Trial; which 


Meucy Fab is to be removed by Writ of Error. 

v. Leach. 

(a) Where the Record is in the ſame Court, there is no Occafion for a Scire faciat ad cegutſcend', 
2 Jones 117, 2 Lev. 237. being preſent to conteſs or deny their Seal, % It the Judge dies, 2 
Scire facias lies againſt his Executors to, &c, 2 Inſt. 428. Uf the Judge denies his Seal, the Party 
may prove it by Witneſſes. 2 Inſt. 428. Thenyh the Party grieved be dead, his Heirs or Executors 
may have Error upon the Bill of Exceptions. 2 Inſt, 327. 


Vent. 366, When a Bill of Exceptions is allowed, the Court will not ſuffer the Party 
367. to move any Thing in Arreſt of Judgment on the Point on which the B57 
2 Lev. 237. , . 2 f . * f . 
2 Jones 11; of Exceptions was allowed; having given their Opinion upon it before ; 
F f* * . - . ” # % * . 1 
| for his proper Redreſs is by Writ of Error, and it is preſumes that the 
Court was fatisfied in the Point when the Party tendtec his Bill of Exc-p- 
tions; though argued in Ley, that it ought to be uſed as well to preve-: 
as to reverſe the Judgment. 
Mod. Co9g. Bil of Exceptions no Superſedeas of a Judgment. f 
f A Bill of Exceptions is on'y to be made uſe of upon a Writ of Error, and therefore where # 


Writ ot Error will not lie, th-re cannot be any Bill of Exceptions. Rex v. Inhabitants of Preſlex. 
HH} E. 9G 2. Buller's Ni. Pri. 2d Edit. 316. 


Borough 


* Borough Englith. 


Boroughs, by Virtue of which the youngeſt Son ſhall inherit his Noy 106. 

Father, as to the Lands of which he is ſeiſed in Fee-fimple or It is called 
Fee-tail. The (a) Reaſon of this Cuſtom ſeems to be, that in theſe Bo- — 4H 
1onghs People chiefly maintained and ſupported themſelves by Trade and cue 25 
Induſtry ; and the elder Children being provided for out of their Father's ſome hold, 
Goods, and introduced into his Trade in his Life-time, were able to ſub- it firſt pre- 
ſut of themſelves without any Land Proviſion, and therefore the Lands en by 
deſcended to the youngeſt Son, he being in moſt Danger of being left c LL 10. 


deſtitute. 


Bede Engliſh is a Cuſtom which pevails in certain antient it. f 168. 


b. 

(a) Others 
have told ue, that the Reaſon of this Inſtitution was, becauſe the Lord demanded the firlt Night 
with the Bride, Io that they thought the eldeſt not legitimate. Preface to 3 Mod. Rep. 


If Land in Borough Englith be given to A. and his Heirs for the Life of 6, Lit. 1 10. 
B. and A. dies in the Life of B. leaving two Sons, the youngeſt ſhall be b. 
the ſpecial Occupant, becauſe the Heir that is Repreſentative of the Fa- 2 Lev. 138. 
ther, as to Land of that Nature, muſt be the Occupant, fince the Heir 1 


muſt take by Deſcent, and not by Purchaſe. ne 
Baxter and Dad ſ well. Vaugh. 201. 


BY the Cuſtom of Borough Fngliſh, the Widow ſhall have the whole Co. Lit. 33» 
of her Huſband's Lands in Dower, which is called her Free-Bench ; and 111. | 


this is given to her the better to provide for the younger Children, with F. N. B. 150. 
* * * Cro. Eliz. 
the Cate of whom ſhe is intruſted. ee 
Mo. pl. 866. 


She ſhall have Dower of Rent, Common out of Lands in Gavelkind, Borough Engliſh, &c. for theſe 
enſue the Nature of the Land Bro. Cuſtom 44, 58. The Hatband ſhall be Tenant by Curteſy of 
Borough Engliſh Land. Vide Head of Curte/y of England. 


For a Condition broken, the Heir at Common Law ſhall enter, becauſe Cro.E1.204. 
the Condition is a Thing of new Creation, and collateral to the Land; but fer =_ r 
when the eldeſt Son enters, the youngeſt Son ſhall enjoy the Land; for by 3 
Breach of the Condition he is reſtored to the ancient Eftate. 

The Benefit of « Warranty annexed to Lands in Borough Engliſh, ſhall Vd Head of 
go to the yourgeit Son. Warronly. 

lt a Vin be teifed of Land of the Nature of Borough Engliſh, and Co Lit. 242. 
hath :fNſTue two Sons, ard die, and the eldeſt Son, before any Entry made 
by the youngeſt, enters into the Land by Abatement, and dies ſeiſed, this 
ſhall not take away the Entry of the youngeſt Brother, becauſe the eldeit 
ſhall be preſumed to enter to preſerve the Eſtate in his Family, which he 
or his Heirs may ſome Lime or other, upon Failure of his Brother's Line, 
happen to enjoy. 

If a Man ſeiſed of Borough Engliſh Lands, makes a Feoffment in Fee, N.Dyer 159. 
to the Uſe of himſelf and the Heirs Male of his Body, {ſecundum curſum®- 
communis legis) and dies, leaving Ifſue two Sons, the youngeſt, notwith- Jenk- Rep. 
flanding the Feoffment and theſe Words, ſhall inherit thoſe Lands, Q 12 8 

| he 


BOROUGH ENGLISH. 


*Page 329 The Law takes Notice of the (a) Cuſtoms of Gavelkind and Borough 
Engliſh ; and therefore it is ſufficient to alledge generally, that the Landy 

co. Lit. 175. are of the Cuſtom of Gavelkind or Borough Engliſh, 

b. 


(a) But as to ſuch Cuſtoms as are no Part thereof, but merely collateral, they muſt be ſhewn in Plead- 
ing; as that the Lands are deviſable, &c, but for this vide Cro. Car. $62. 2 Sid. 154. Sid. 77, 138, 
Lev. 80, Raym. 77. and Tit. Gavelkind, For other Cuſtoms in the Nature of Borough Engliſh, 
vide Tit. Diſcent, and Co. Lit. 110. Dan. 548, 549. 


Salk. 243. pl. If A. hath Iſſue five Sons, and the youngeſt dies in the Life- time of the 
4. e Father leaving Iſſue a Daughter, aſter which the Father purchaſes Lands 
and Kenda in Borough Engliſh, and dies; the Daughter of the fifth Son ſhall, jure re- 


d- . . 
ria preſentationis, inherit thoſe Lands, and not the fourth Son. 


6 Mod. 120. | | 
S. C. adjudged. 2 Ld. Raym. 1024. 8. C. S. P. Will. Rep. 64. 


5 3 — 


BRIDGE S. 


10 E. 3. 28. UBLICK Bridges, which are of General Conveniency, are, of 
— Abr. P Common Right, to be repaired by the whole Inhabitants of that 


2 Inſt. 501, County in which they lie. 
13 Co. 33. Hale P. C. 143. Cro. Car. 365. 


But a Corporation Aggregate, (6) either in reſpe& of a Special Tenure of 
Hale's P. C. . _ 1 80 5 Preſcri dog If 8 ſ 
— certain Lands, or in teſpect of a Special Preſcription ; alſo any other Perſon, 
Dalt. c. 14. by Reaſon of ſuch a Special Tenure, may be compelled to repair them. 
A Body 
Politick wy be bound either Ratione Tenure, five Præſcriptienis, 2 Inſt. yoo, 13 Co, 33. But a 
private Perſon, though he may be bound ratione Tenure, is not bound ratione Preſcriptionis, Vide 
Hawk. P. C. 203. Fareſl. 54, 98. Salk. 358. pl. 8. 3 Salk. 77, 381. pl. 3. 6 Mod. 150, 191, 
+256, If a Biſhop, &c. hath once or twice of Alms repaired a Bridge, this binds not; but yet it is 
Evidence againſt him, that be ought to repair, unleſs he proves the contrary, 2 Inſt, 700, 


Jones 173, Any particular Inhabitant or Inhabitants of a County, or Tenant or Te- 
— gt nants of Land, chargeable with the Repairs of a Common Bridge, may be 
Ad made Defendants to an IndiQtment for not repairing it, and be liable to 
49. pay the whole Fine aſſeſſed by the Court for the Default of ſuch Repairs ; 
Ld. Raym. and ſhall be put to their Remedy at Law for a (c Contribution from thoſe 
725. who are bound to bear a proportionable Share in the Charge ; for Caſes of 
TOP "this Nature require the utmoſt Expedition; and Bridges, being of abſolute 
856, 8:8, Necellity, are not to lie umepaired till Law Suits are determined. 

1169, 11 ' 

$34 vx FR 66. pl. 33. Salk. 36 8. pl. 6, Where the Party grieved may in ſuch Caſe 
have 2 Writ to the Juſtices, De eneranda pre rata pertime. P. N. B. 235. Reg. 268. 2 Inſt, 500, 
Where he may bring his Bill in Equity. Hard. 131, | 


Salk. 358. If a Manor, held by the Service or Tenure of repairing a Common Bridge, 


pl. 5: ** comes, by the Alienation of the Lord, into the Hands of ſeveral Perſons, 


Trial at Bar every Alienee, being Tenant of any Parcel, either of the (d Demeſnes or 
(4) If charg- Services, ſhall be liable to the whole Charges, and put to their Remedy for 


ed ratiene à Contribution from the Reſt ; and though the Lord, on ſuch Alienation, 
Tenure of a 

Manor, the antient Frecholders and Copyholders are not liable to contribute, for nothing is Part of 
the Manor but the Demeſnes and Services; but thoſe who have any Part of the Demeine Land by 
Purchaſe, mult contribute. Hard. 13m. per Cur. 2 Ld, Raym. 792, 854. 


agreed 
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* agreed that the Purchaſers ſhould be exempt from the Charges, yet how- Page 330 
ever binding ſuch Agreement might be among themſelves, it ſhall not 

work a general Injury, by making the Remedy the Public had, more 

difficult than it was before. 

So if a Manor ſubject to ſuch Charge comes into the Hands ofthe Crown, Salk. 288. 
yet the Duty upon it continues; and any Perſon claiming afterwards under pl. 5. 
the Crown, the whole Manor, or any Part thereof, ſhall be liable to an In- Ter Cur'. 
dictment or Information, for Want of due Repairs. 

f Part of a Bridge lie within a Franchiſe, thoſe of the Franchiſe may be Hawk. P. c. 
charged with the Repairs for ſo much; allo, by a ſpecial Tenure, a Man 221. 
may be charged with the Repairs of one Part of a Bridge, and the Inhabit- * 384, 
ants of the County are to repair the Reſt. 368. 

It hath been reſolved, that it is not ſufficient for the Defendants to an Hawk P. C 
Indictment for not repairing a Bridge, to excuſe themſelves by ſhewing 221, 
that they are not bound either to repair the Whole, or any Part of the Pop. 192. 
Bridge, without ſhewing what other Perſon is bound to repair the ſame ; 
and it is ſaid, that in ſuch Caſe the whole Charge ſhall be laid upon ſuch 
Defendants, by Reaſon of their ill Plea. , f 

it is ſaid, that where ſuch Defendants plead that A. B. ought to repair Hawk. P. 
the Bridge mentioned in the Indictment, and take a Traverſe to the Charge 221. 80 
againſt themſelves ; the Attorney General, in this Special Caſe, may take Sid. 140. 

a Traverſe upon a Traverſe, and inſiſt that the Defendants are bound to 

the Repairs, and traverſe the Charge alledged againſt A. B. and that an Iſſue 
ought to be taken of ſuch ſecond Traverſe ; and that the Attorney General 
may afterwards ſurmiſe that the Defendants are bound to repair it, and that 


the whole Matter ſhall be tried by an indifferent Jury. 2 Lev. 118. 
It ſeems clear that thoſe who are bound to repair ſuch Bridges, muſt N 


make them of ſuch Height and Strength as ſhall be anſwerable for they, pc 
Courſe of the Water, whether it continues in the old Channel, or makes az: 
new one; and that they are not puniſhable as TreſpaT-rs for entering on 

any adjoining Land for ſuch Purpoſe, or for laying on the Materials re- 

quiſite for ſuch Repairs, 

No Inhabitant of a County ought to be a Juror for the T::al of an Iſſue, 6 Mod. 307. 
whether the County be bound to ſuch Repairs or not; but it is ſaid, that 
he may be a good Witneſs. 

No Man can be compelled to build or contribute to the Charges of 2 tat. 701. 
building of any new Bridge, without an Act of Parliament; nor can the Carch. 193. 
Inhabitants of the whole County, by their own Authority, change a © Med. 307. 
Bridge or High Way from one Place to another. 88 
no Town or Freeman ſhall be diſtrained to make Bridges aii ab antiqua & de jure facere — 
rant, which vide explained, 2 Inſt, 29. 


If a Man makes a Bridge for the common Good of the King's Subjects, 2 Inſt. 701. 
he is not bound to repair it. 8 — * 


if it becomes a public Conveniency, the Inhabitants of the County are bound to repair it. Salk. 369. 
pl. 7. 6 Mod. 307. 28 

By the 22 H. 8. c. 5. The Juſtices of Peace in every Shire, Franchiſe, (e) Unleſs 
** or Borough, or (a) four of them, whereof one to be of the Quorum, may the Jultices 
3 e Seit 7 F Brid of the Peace 

inqunte A etermine, in their Generalde ions, o noyances Or Br 2 County 

or Town 

Ec. be four in Number, and one of them of the Quorum, they have no Manner of Juriſdiftiog by Vir 
tue of this Statute, 2 laſt. 701, 702. But it is ſaid, that the Juſtices of the Peace of the County, in 
which ſuch Town, being not a County of itſelf, and wanting ſuch a Number of Juſtices, ſhall lie, 
may, by Virtue of this Clauſe of the Statute, determine all Annoyances of Bridges within ſuch Town, 
E. if it be known what Perſons in certain are bound to repair the lame; but if it be not known, it 
ſeems that ſuch Annoyances are left to the Remedy of the Commen Law; becauſe the Clauſe, which 
ia ſuch Caſe authorizes the Juſtices of the Peace to tax all the Inhabitants, ſeems exprgſsly to con- 
tine the Power of taxing the Inhabitants of ſuch Towa to their own Juſtices, 2 laſt. 704. Hawk. 


F. C. 224. See thai Clauſe of the Stat. pet 331, 
* broken 
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*Page331 © * broken in the (a) Highways, and make ſuch Proceſs and Pains on eye. 
„ ty Preſentment, againſt the Perſons charged, Oc. as the King's Bench 
(a) This Sta-<« jg uſed todo, or as it ſhall ſeem by their Diſcretions to be neceſſary and 


tute extends a ” 
to Bridges convenient. 


in the High- 
ways only. 6 Mod. 255, 256. Salk. 359. pl. 8. 2 Ld. Raym. 1174. But Juſtices of Peace we 
faid to have juriſd ict on over Nuſances to other common Bridges, by Virtue ot 1 Eliz. c. 3. and the 


general Words of the Statute of Ed. 3. c. 10. Yidez Hawk. P. C 39. 


(% It hath © And where it cannot be known who ought to make ſuch Bridges de- 
been queſti-** cayed, they ſhall be made by the Inhabitants of the Shire, City, or Town 
oned, Whe- (5) Corporate wherein they ſhall be; and if Part ſhall be in one Shire, 
ther 2 3 c. and Part in another, the Inhabitants of each ſhall repair and make 
— « ſuch Part as lies within their reſpective Limits.“ 


Bridge with- : ; 
in its own Limits, be not liable to contribute to the Repairs of a County-Bridge. Hawk. P. C. 223. 
Vide Skin. 254+ pl. 2. 


And for ipeedy Reformation of ſuch Bridges, the Juſtices of Peace of 

„ ſuch Shire or Town, or four of them, whereof one to be of the Quorum 

„% may call before them either the Conſtables, or elſe two of the molt ho- 

« neſt Inhabitants of every Town and Parith, and with the Aſſent of the 
(c)YViz, ſhall ** ſaid Conſtables or Inhabitants, may (c) tax every Inhabitant within their 
make a diſ-<+ Limits, in ſuch Sums as may be thought convenient; and ſhall cauſe 
— — e the Names and Sums of each Perſon to be written on a Roll indented, 
holder liv. ** and ſhall have Power to make two Collectors of every Hundred for the 
ing in te Collection of ſuch Tax; which Collectors receiving one Part of the Roll 
County, and e jndented, under the Seals of the Juſtices, ſhall have Power to col- 
each 2 lect all the Sums therein contained, and to diſtrain thoſe who ſhall refuſe 
— * — * to pay; and the ſame Juttices, or four of them, may alſo name two 
County, ** Survevors, who ſhall tee every ſuch decayed Bridge repaired from ] ime 
whether he“ to Time, to whom the ſaid Collectors ſhall pay the taid Sums by them 
dwell in it received; and the Collectors and Surveyors, and their Execntors, ſhall 
"= aq from Time to Pime make a true Account to the Juſtices, or four of 
ſuch Houſ- them, whereof one of the Quorum, of their Receipts, Payments ard 
holder arOc-** Expences ; and if any of them ſhall reiuſe that to do, the ſame Juitices, 
cupier be a or four ot them, may make Proceſſes againſt them by Attachment, under 
Body Poli- « their Seals, returnable at the General Sefſions ; ard it they appear, may 


tick or Na- n ; M. a 
tural ; and Compel them to account, or elle, oa their Retulal, may commit them 


though he guouſque.” 
claim an 
Exception by a prior Act of Parliament. 2 loſt. 703, 704. Keb. gi. Vote; This Method of 


taxing and raiſing Money taxed, ſeem altered by 1 Anu. Stat. 1. C.18, % wide, 


And it is further enacted, That where the Eridge is in one Shire, and 
* the Perſon bound to amend it in anothe: ; or where the Bridge is in 2 
« Town Corporate, ard the Perſon bound to repair it, out of it, the juſ- 
A tices of ſuch Shire or 'I own Corporate may enquire and determine all 
* ſuch Annoyances within their Limits; and on a Preſentment may make 
* Page3 32 * Proceſs againſt ſuch Perſons ; and do further in evety Behalf, in every 
* ſuch Caſe, as they might do by the ſaid Act, in caſe that ſuch Perſons 
No Money „ were in the ſame Shire, Sc. and all Sheriffs and Bailifs of Liberties 
hoo * „ſhall ſerve ſuch Proceſs, on Pain to make ſuch Fine as ſhall be ſet by 
the Repaic the faid Juſtices.” | 
of Bridges | | 
without the Preſentment of the grand jury. 2 Ld. Raym. 1178. 2 Stra. 900. Sefl. Cal. 415. 


Baraard. K. B. 445. 14 Geo. 2. c. 33. Juſtices of the Peace may purchaſe adjoining Grounds tor 
enlarging Bridges. As to Statutes relative to particular Bridges, tee the Tables to the Statutes, 


Tule Bridges. 
Pro- 
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« Provided that nothing in this A& ſhall be prejudicial to the Liberties 
« of the Five Ports; but that the Warden, Mayors, Bailiffs and Jurats of 
« the ſame Ports, may enquire and determine all Annoyances of Bridges 
« therein, and make ſuch Procels, fc. as the Juſtices of Peace may do in 
„other Places, by Virtue of the ſaid AQ” 

And it is further enacted, That the ſaid Juſtices, &c may allow ſuch 
© reaſonable Coſts and Charges to the ſaid Surveyors and ColleEtors, as by 
« their Diſcretion ſhall be thought convenient.” | 

„And it is further enacted, That ſuch Parts of Highways as he next ad- 
« jcining to the Ends of Bridges, by the Space of 206 Feet, ſhall be 
« amended as often as Need ſhall require ; and that the Juſtices, or four of 
« thein, whereof one of the Puorum, within their ſeveral Limits, may en- 
quite and determine in their General Seſſions all Annoyances therein, and 
« do in every Thing concerning the tame, in as ample a Manner as they 
* may do for making and repairing Bridges.” | 


BURG LA KT 


URGLARY is a Felony at the Common Law, in Breaking H. P. C. 80. 
B and entering the Manſion- Houſe of another, or a Church, or the laſt. 63. 
Walls or Gates of a walled i own, in the Night, with an Intent 54 e. a. 
10 commit ſome Felony, whether ſuch felonious Intention be executed — 2 ix 


ar nor. 22 Aſſ. gs. 
Hawk, P.C. 


101. 


In this Definition it will be neceſſary to conſider, 


(A) That Breaking is ſufficient to conſtitute 
this Dffence, 333. | 

(B) TUhat Entry, 334. 

(C) TAhether both be neceſſary. 334. | 

D) TUhat ſhall be accounted Right-time fo2 that 
Purpoſe. 33. 

(Z) In what Place this Offence may be com⸗ 
mitted. 335. 

(F) Of the Intention to commit ſome Felony. 


336. 
(G) How this Dffence is puniſhed, and the 
Ottender ercluded his Clergy, 336. " 


(A) Chat 


RN LAN. 


oP * (A) What Breaking is ſufficient to conſtitute 
- this Offence, FF 


H. P. C. fo. O who comes down by a Chimney, who opens a Window, or breaks 
3 Inſt. 64 the Glaſs thereof, unlocks a Door, or draws the Latch of a Door, is 
Hawk. P. C. guilty of Breaking the Houſe, as much as if he had actually forced open the 
102. oor, or had broken a Hole in the Wall, Cc. 

Alſo, if one aſſault a Houſe with an Intent to rob it, and the Owner of 
8 the Houſe, in order to drive him away, _ the Door, and he thereupon 
wn, enters, he is guilty of Breaking the Houle. 


Hawk. P. C. & * 
102. leaves this a Quere, Yet ſee the next Clauſe, 


Kelynge 42, If Perſons coming to an Houſe with an Intent to rob it, are let in under 
63. a Pretence of Buſineſs with the Owner, and then rifle the Houſe ; or if Per- 


r ſons, having en a felonious Intent, take Lodgings in a Houſe, and then 
H. P. C. 81. fall on the Landlord and rob him; or if Perſons, having ſuch Intent, raiſe 


Hawk. P. C. an Hue and Cry, and prevail on the Conſtable to ſearch the Houſe, and 
102. being let in by that Means bind the Conſtable and rob; in theſe Caſes the 

Offenders have been adjudged guilty of W 
Kelynge zo, It is Burglary for one who enters by an open Door, or lies in a Houſe by 
G7. the Owner's Conſent, to unlatch a Chamber-Door with a felonious Intent. 
= P. C. 81, go if a Servant draws the Latch of the Chamber-Door in which his Maſter 
Hawk, P. C. lies, with an Intent to murder him. | 


83, 102. | 
Stra. 481. H. H. P. C. 562. Hutt. 20, 33. 


2 Stra. 88 1. By the 12 Ann. ſtat. 1. cap. 7. it is recited, That there had been ſome 
H. H. P. C. 4 Doubt, whether the Entring into a Manſion-houſe without breaking the 
883. * ſame, with an Intent to commit ſome Felony, and breaking the faid 
„ Houſe in the Night-time to get out, were Burglary ; and thereupon it is 
declared and enacted, that it any Perſon ſhall enter into the Manſion os 
«« Dwelling-houſe of another by Day or by Night, without breaking the 
* ſame, with an Intent to commit Felony, or being in ſuch a Houſe ſhall 
* commit any Felony, and ſhall in the Night-time break the faid Houſe 
* toget out of the ſame, ſuch Perſon is and ſhall be taken to be guilty 
of Burglary, and ouſted of the Benefit of the Clergy, in the fame Man- 
* ner as if ſuch Perſon had broken and entred the ſaid Houſe in the Night- 
time. with an Intent to commit Felony there.“ 
3 lnſt. 644 But if one enter into a Houſe by a Door which he finds open, or through 
— SIR. Hole which was made there before, and ſteal Goods, c. or draw any 
: oo Thing out of a Houſe through a Door or Window which was open before, 
ö or enter into a Houſe by the Doors open in the Day- time, and lie there till 
Night, and then rob and go away, without breaking any Part of the Houſe, 
he is not guilty of Burglary ; and therefore ſuch Breaking, as is implied by 
Law in every unlawful Entry on the Poſſeſſion of another, whether it lie 
open or be incloſed, though it will maintain a common Inditment, or Ac- 
tion of Treſpaſs Quare sen fregit, will not ſatisfy the Words Felonice 
& Burglariter fregit. | 
See Foſt Cr. Cupboards, Preſſes, Lockers, and other Fixtures of the like Kind, which 
Law 108, merely ſupply the Place of Cheſts and other ordinary Utenſils of Houſhold, 
109. ſhould be conſidered in no other Light than as mere Moveables, partaking 
of the Nature of theſe Utenſils and adapted to the fame Uſe; and therefore 
the breaking open a Cheſt in the Houle, or the Door of a Cupboard let 
into the Wall of an Houſe, is not Burglary. 
(B) TUhat 


B UR G L AR Y. 


(3) Tahat Entry. & *Page 334 


N Y the leaſt Entry, either with the Whole or but with Part of the Dale. e. 
Body, or with any lnſtrument or Weapon, will fatisfy the Word In- H. P. C. 81. 
travit in an Indictment of Burglary ; as if one do but put his Foot over a And. "ns: 
Threſhold, or his Hand, or a Hook or Piſtol within a Window, or turn Hauk BY 
the Key of a Door which is locked on the Inſide,” or diſcharge a loaded 103. 
Gun into a Houſe, tc, | Folt.Cr.Law 
Alſo in ſome Caſes, an Entry in Law is ſufficient, though there be no 8 _ 
aQual Entry; as where divers come to commit a Burglary, and ſome ſtand; p. & x 


. H. P. C. 
in adjacent Places, and the others enter and rob, they are guilty; for the — > 


Act of one is the Act of all. Hawk. P. C. 
And upon this Ground Hawkins argues, that a Servant within a Houſe, o 1 
who in Confederacy with a Rogue lets him in to him, is as much guilty ois C. 
Burglary as if he had been without the Houſe, But Quere; 
tor Hale ſays 


it is only Robbery in the Servant. H. P. C. 81. H. H. P. C. 553. ſays it is Burglary io both, 
Sec 2 Stra. 881. 1. « . 4 


— 


t Cirnwwal's Caſe, ſimilar to the Text, and at a Meeting of all the Judges at Serjeants Inn, they 
were all of Opinion it was Burglary in both. | 


(C) Thether both be neceſſary. 


1 muſt be both a Breaking and an Entry; for both the Words H. p. C. 60. 
fregit and intravit are neceſſary in the Inditment ; and therefore 3 1aſt. $0. 
if, on a bare Aſſault upon a Houſe, the Owner fling out his Money, it is Hawk. P. C. 


no Burglary. 19S " 


But he ſaye 
there are ſome looſe Opinions to the contrary ; for which vide the Authorities there cited, 


—_. 


4 


_ ** — 


D) TUhat ſhall be counted Night-time foz this 
Purpoſe, 


HE Word Ne#anter, being preciſely neceſſaty in every Indictment Dalt. e. 99. 
for this Offence, cannot therefore be fatisfied in a legal Senſe, if it S. P. C. 30. 


appear _— the Evidence, that there were ſo much Day-light at the Time, 2 55 
that a Man's Countenance might be diſcerned thereby. ' 3 laſt, 63. 


| ' | 7 Co. 6. 
Hawk. P. C. 101, But in ſome of theſe Book+ there a e Opinions that Burglary may be committed 
at any Time after Sun-ſet, and before Sun-rifing. * | 


11 


bd * 


That ſhould ſeern the moſt reaſonable Opinion, being the beſt Rule, 25 being the moſt certain. 


Vor. I. A 4 | (E) In : 


n 


*Page335* (E) Jn What Plate this Offence may be tom⸗ 
| mitted. 


H.P.C 82, CCORDING to the conſtant Courſe of late Precedents and Opi- 
Hawk. P. C. J. X nions, it ſeeins neceſſary to have the Word Manfonalis in the In- 


103. dictment; and therefore that the Offerce can be only committed in a 


Co. 40. a. 7 
Jinſt. -- 65 Dwelling-houſe. 


but And. 30 2. | 

and 8. P. C. mention Precedents of Indi ments of Burglary in Dome, without adding Manſenali. 
Alſo it is agreed that Burglary may be committed in breaking Churches, or the Walls or Gates of z 
walled Town, in which the Word Manſianalis cannot be made uſe of; but thele are (aid to be diſtin? 
Burglaries ; though Lord Coke ſays, that as to 2 Church, it may properly enough be alledged, being 
the Manſion-houſe of GOD ; Are. 3 Inſt. 64. Brac. 144. b. Bro. Coron. 93. 22 Afl. 39, 98. 
Poph. 42. 27 Afl. 38. Dalt. c. 99. Burglary in an Apartment in the African Houſe, it mult be 
laid to be the Manfion Houſe of the Company. Folt. Cr. Law 38, 39. 
e -b. A Houſe which a Man dwells in but for Part of the Year, or which he 
Dalt. c. 99. has hired to live in, and brought Part of his Goods into, but has not yet 
H. P. C. 82. lodged in, or which his Wife has hired, though without his Privity, and lives 
Mo. 66o. pl. in without him, will ſatisſy the Words Domus Manfionalis in an Indictmem 
* 2. 40. a, Of Burglary, though no Perſon were in it at the Time of the Offence. 


Cro. Car. 
470. Jones 394. Kelynge 83. Poph. 42, 62. 3 Inſt. 64, fo agreed by all theſe Books. Hawk. 
P. C. 103. Foſt. Cr. Law. 77. | | 


3 Inſt. 64, Alſo all Out Buldings, as Barns, Stables, Dairy-Houſes, c. adjoining 
Dal. e. 99. to a Houſe, are looked upon as Part thereof, and confequently Burglary 
1 may be committed in them; but if they be removed at any Diſtance from 
Crom. 3a. b. the Houle, it ſeems that it has not been uſual of late to proceed againſt 


H. P. C. 82. Offences therein as Butglarics. 
Hawk. P. C. 
dh Alſo a Chamber in one of the Inns of Court, wherein a Perſon uſually 
But it does lodges, or a Lodging in a Part of a Houſe, actually divided from the Reſt 
nete dnnn of the Houſe, and having a Door of its own to the Street, are agreed to 
greed that an n 

Apartment be called properly Manſion- houſes, 

hired by a ä 

Lodger for a certain Time, and not divided from the Reſt of the Houſe, by having a different Door, 
Ec, can be called his Manſion houſe. Kelyoge 83. holds that it cannot, but Hawk. P. C. 104. ſeems 
cont”, 


Kelyage 7 If ſeveral Perſons dwell in one Houſe, as Servants, Gueſts or Tenants at 
Hawk, F. C. Will, and a Burglary be committed in any of their Apartments, it ſeems 
__ clear that the Indictment ought to lay in the Manfion- houſe of the Pro- 

prietor, 
H.P,C 83, Burglary cannot be committed in a Shop “ or Workhouſe, which is 
22 Aff. gs. leaſed to one for his Uſe in the Day-time only, nor in a Ground incloſed, 
Bro, Coro. nor in a Booth F or Tent. 


SP. C. 30. Dalt. c. 99. Crom. 31. Hawk. P. C. 104. “See the Note at the End of G, fo. 
336. 


+ Clergy is taken away from thoſe who rob any Perſon in their Dwelling-houſe or Booth, 5 and 
6 Ed. 6. c. 9. 18 El. c. 7. 


C) Ot 
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* (F) Of the Intention to commit ſome Felony, Pag 336 


HE Inditment muſt alledge, and the Verdict find, an Intention to Dyer 99. pl. 
commit ſome F =p 4 though it be not neceſſary that a Felony be 5. 
actually committed; for if it appear that there was only an Intention topf A — 
f : 3 inſt. 65. 
commit a Treſpaſs, there can be no Burglary ; but it ſeems that an Inten- Kely. 30. 
tion to commit a _ or ſuch other Crime, which was a Treſpaſs only at H. P. C. 83, 
Law, and is made Felony by Statute, will make a Man guilty of Burglary, #4 
as much as if ſuch Offence were a Felony at Common Law ; becauſe where- , 3% 
ever a Statute makes any Offence Felony, it incidently gives it all the Pro- Pat c. 99. 
perties of a Felony at Common Law.  Hawk,P. C. 


105. 
Ld 


(G) How this Offenc# is puniſhed, and the Offend- 
er ercluded his Clergy. 


HIS Offence has been puniſhed like all other Felonies, by hanging, 
ſince the following Statutes, which ouſt the Offenders of the Benefit 
of their Clergy, For, 

By 1 Ed. 6. cap. 12. par. 10. the Principal is excluded in all Caſes except YidezHawk, 
that of challenging more than Twenty, it any Body be in the Houſe at the P. . 
Time of breaking, and thereby put in Fear, Cc. | 2 

| * there cited. 

Alſo the Principal in every Burglary, whether any Perſon were in the 
Houle at the Time or not, is excluded from his Clergy, by 18 Eliz. cap. 7. 
upon a Conviction by Verdict, Outlawry or Confeſſion, 

Alſo by 3 & 4 W. C M. cap. g. every Perſon who ſhall counſel, hire or 
command any Perſon to commit any Burglary, being thereof convicted or 
attainted, or being indicted, and ſtanding mute, or challenging perempto- 
rily above Twenty, ſhall not have his Clergy ; and by this Statute Princi- 
pals in Burglary ſtanding mute, or challenging peremptorily more than 
I'wenty, are ouſted of their Clergy *. Stealing to 
49s. Vaiue 


in any Houſe, though it be not broken, and though no one be in it, is ouſted of Clergy, by 12 Ana. 
lt. 1. c. 5. ſ. 1. Vide alſo 6 Geo. 1. c. 23. and fee as to ſtealing Goodsin a Houſe; Shop, &s, 3 W. 
1d M, e, 9. 10 and 11 W. 3. c. 23. | 


Aa 4% BY-LAWS. 
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Moor 583, By-Law is a private Law made by thoſe who are (a) duly (3) au- 
584. thorized thereunto, by Charter, Preſcription or (c) Cuſtom, for 


. the (4) Conſervation of Order and good Government within ſome 
of making Particular Place or Juriſdiction. 
By-Laws is 


included in the very Act of Incorporating, and incident to every Corporation Aggregate, without ex- 
preſs Words in the Charter; all By-Laws mult ever be ſubject and ſquared to the Rule of the yene- 
ral Law otthe Realm, as ſubordinate to it. Hob. 211. (b) By the 19 H. 7. c. 7. it is enaQed, 
that no Ordinance ſhall be made in Diminution, or to the Difinheritance of the Prerogative of the 
King, nor againſt the common Profit of the People, unleſs they are examined and approved by the 
Chancellor, Treaſwer of England, Chief Juſtices of either Bench, or three of them, or both uf- 
tices of Aſſiſe in their Circuit, where the Ordinance is, Cc. nor thall reſtrain any to ſue to the King 
againſt ſuch Ordinances. * Yide Rol. Ahr. 363. 5 Co. 63. Comb. 222. (c) Where a By-Law 
founded on a particular Cuſtom before allowed, and become Part of the Common Law, ſhall be ope- 
rative by the Cuſtom, though otherwiſe it would be void, Vide Head of Cu/toms, and Raym. 294, 
Carter 68, 114. Bridgm. 140. Brown 177, 178. Skin. 375. (4) The Inhabitants of a Town, 
without any Cuſtom, may raake By-Laws for the Repair of their Church, Highways, or ſuch other 
Thing which is for the publick Good; and in ſuch Cale the greater Part, without any Cuſtom, ſhajl 
bind all. 5 Co. 63. Mo. 879. Brownl. 288, Hob. 212. Mod. 194. Ot By-Laws for the better 
Regulation of Commons, vide Head Commen, and Rol. Abr. 363. Leon. 190. And. 234. 3 Leon, 


38, 264. Dalſ. gg. Palm. 396. 


* 


QD. Nowwithſtanding this Statute, if a By-Law can be good, which is in Diminution, or tothe 
Diſinheritance of the Pre: ogative of the King, or again!t the common Profit of the People? Or, its 
By-Law can affect any but the Members of the Body, making it ? See pa the Heads B, D, and E. 


As every By-Law muſt be reaſonahle in itſelf, and agreeable to the 
general Laws of the Realm, and be framed fo as to advance the Benefit of 
that Place where it is made to operate, I ſhall therefore conſider, 


(A) Such By-Laws as relate to the appointing 
and elefing Members of a Cozpozation. 337. 
(B) Such as are made in Reſtraint of Trade. 338. 
(C) Such as are made to prevent JNuſances, 340. 
(D) Such as affect Strangers. 341. 
(F) Such as in the Frame and Wake of them 
.are void, by ozdaining a Method of infozcing 
Obedience to them contrary to Law, 342. 


+. 3 ® ä 
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(A) Such By-Laws as relate to the appointing 
and eleiting Members of a Tozpozation, 


FideHead of I F there be a Corporation made and incorporated by the Name of Mayer 
Corporations. | and Commonaliy, and by the Charter the Mayor is appointed to be 


4 Ca. 76. - choſen by the Commonalty, and in the ſaid Charter there is a Power given 
| to 
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ts them to make By-Laws, for the. better Order and Government of the Jenk. Rep. 
ſaid Corporation, (a) they may make a By-Law, that a ſelect Number of the 273. S. C. 
Commonalty ſhall be choſen, by whom the Mayor ſhall be choſen, for 2 
Avoidance of popular Confuſion, 5 I oi 
of ia- 
ment are to be choſen by all the Commonalty, the Election cannot by a By-Law be given — & 
Number; for tree Elections for Members of Parliament are pre bono publics; and this is not to be 


compared to the Cale of Elections of Mayors, Cc. 4 laſt. 48, 4g. ||. 


9 — I — 


_ © a 4 
6 


lf Power of making By-Laws is by Charter given to a Select Body, they do not repreſent the 
whole Community, and cannot aſſume to themſelves what belongs to it; if the Power of making By- 
Laws is in the Body at large, they may delegate their Rights to a feleQ Body, Rex v. Spencer. H. 
6 Geo, 3. 3 Bur. 1827— A By-Law cannot ſuperadd a Qualification to an Elector Which the 


Charter docs not require, id. 


* If a By-Law is made by the Company of Vintners in London, that *Page 338 
every Freeman of the ſaid Company, who ſhall be choſen and admitted to | 
be a Liveryman, ſhall pay 31. 13s. 44. Cc. this is a good By-Law ; for , 
this being a Degree of Pre-eminence to which Men of Subſtance only are 8 
raiſed; and there being a Neceſſity for Money to ſupport the Honour and Caſe, 
Reputation of the Company, were the Sum more or lefs, it could not make Comb. 221. 
the By-Law void, while it biads only the Members of the Corporation; A By-Law 
for when a Man doth agree to be of a Company, he doth thereby ſubmit dard ur 


himfelf to the Laws thereof. her Bore 
geons, that 


every one choſen Steward ſhall forfeit 201, on Refuſal of his taking upon him the Office, held good, 
2 Lev. 252. Yide Lutw. 402. . | : 


A By-Law made in enden. that no Freeman choſen Sheriff, &c. ſhall 8 K. 142 
de excuſed, unleſs he voluntarily ſwear he is not worth 10,0007. and bring pl. 1. Pe 
fix other Citizens to vouch in like Manner, on their Oaths, that they be- Ld, Raym. 


lieve it to be true ; and it he openly refuſe to take the Office, then to 496- 

forfeit the Sum of $00. vi 400 J to the City; and 1004. to the n 7 

Man that ſhall hold the Otiice : held (6) 4 good By-Law. , 2 Will. Rep. 
1099, Carth. 


480. S. C. at large, and ſeveral Exceptions taken to it. 5 Mod. 438, 440. S. C. (5) That every 
Common-Councilman who reſigns hie Oi ce, thall torfeit 10, a good By-Law. Lutw. 402, 40g. Of 
a Company to ele& upon their Livery tuch and % many of their Members, as ſhould ſeem moſt meet 
and convenient to them, on Pain to torteit 251. on Retulal to accept, or to pay the Admiſſion-Fee, 


15s good By-Law, Bur. Rep. 239. 


(B) Such as are made in Reſtraint of Trade, 


New Corporation not having any (3) Preſcription to appropriate to 
themſelves, and exclude others, cannot make a By-Law to exclude Rol. Abr. 
all Perſons from uſing an Art or Trade in their Town to which they were 364. 
not Apprentices in the ſame Lon, though they have ſerved as Apprentices Hab. 217, 
"ny 22. Noryes 
to it in another Place, od 
apes, 
Therefore Homen 8 
Moor 869. /) But a By-Law, founded upon Preſcription or Cuſtom, may reſtrain 2 Man from 
the Exerciſe of his lawful Trade, in a particular Place, Lutw, 864. Carter 86, 114. But a By- 
Law ſhall not be carried farther than the 67 warrants. ide Raym. 294. 2 Browal. 178, 
182. Bridg. 140. A By-Law founded on the Cuſtom of Lenden, thit no Perion not being free of 
the City of London, ſhall keep any Shop, or uſe any Trade within the City, reſolved good in Hag- 
gener's Cale, 8 Co. 129. And ſo the Practice has been to this Day. So where the Corporatic n of 


Weavers claim by Cuſtom, that none ſhall intermeddle with their Art within Londen and Sent ark, 
but 
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Therefore if a Corporation make à By-Law, that none ſhall uſe the Art 
— — of Weaving within the Corporation, who has not ſerved ſeven Years az 
Stapel, or an Apprentice there, or who has not exerciſed that Trade there for fye 
the Weaver Years before the making of the By-Law, (c) nor unleſs he be allowed ang 
of Newber- approved of by the Wardens of the Company, this is a void By-Lay , 
3 C. for any Perſon may lawfully follow what Trade he pleaſes, and where he 
Moor 869. pleaſes, unleſs prohibited by the general Law of the Land. 


S. C. Brounl. 
— S. C. p c If the King creates a Corporation, and by the ſame Charter grants to the Member: 
that none ſhall uſe a Trade within the ſaid Corporation, but ſuch as ſhall be approved by them, or 
any two of them, this Grant is void, being againſt the Liberty of the Subject, and tending to a Mo. 
nopoly, and what the King cannot immediately do, cannot be done by any derivative Authority from 
him, Godb, 252. Lutw. 564. 
- So where the Corporation of Taylors in leſwich made a By-Law, that 
none ſhould (4) exerciſe the Trade of a Taylor in Ipſwich, gui non fuerit 
page 339“ allicatus per legale warrantum vel authoritatem datam by the ſaid Cor- 
ration, or three of the Maſters and Wardens ; nor ſhould ſet up any 
Shop for this Art, nor exercite it, until they preſented themſelves to the 
3; £0. 5 Maſter, Cc. or three of them, or proved that they had ſerved in this 
51 of Trade as Apprentices for ſeven Years. 


TpſwicthCaſe | 

adjudged. Rol. Rep. 4, 5. S. C. adjudged. Godb. 252. S. C. adjudged. Rol Abr. 364, 368. S. c. 
adjudged, (d) That if a Servant makes Clothes for his Maſter, Miſtreſs, or their Children, this is 
not exerciſing the Trade of, &c. but for this vide Rol. Rep. 4. 11 Co. 54. Hob. 211. Godb. 263. 
Bridg. 141. 8 Co. 129. aud vide Statute 5 Eliz. c. 4. and 28. H. B. c. 5. That no Appt emice or 
Journeyman ſhall, by Oath or Bond, be compelled not to keep any Shop, &c. without Licence of the 
Maſter, ; 


Comynsa69. So where the Town of Bedford made a By-Law, that none, except 
l. 148. Freemen, ſhould exerciſe any Art, Trade or Myſtery, within the Corpo- 
Mayo; of lation, which, not being founded on any Cuſtom they had of excluding 
Bedford v. F oreigners, was held void. : 
Fexadjudged. 
If the Merchant-Taylors of Landon, by Virtue of their Charter, make x 
Rol. Abr. By-Law, that no Merchant ſhall put his Cloth to be dreſſed but at a Cloth- 
364- worker's of their Company, this 1s a void By-Law ; for it is againſt Reaſon 
Mor 576, and the general Liberty of the Subject, to be refrained from putting lis 


_—_ 166. Work to whom he pleaſes. 


between Dayenant and Hardis. 2 Inſt. 47. S. C. 11 Co. 86. 8. C. cited. Carth. 116. S. C. 


Godb. 106, So a By- Law in London, that none ſhall bring any Sand, nor ſel] nor uſe 


N any within the City or Suburbs, but only that which is taken out of the 
River of Thames, Ic. is void, becauſe it is againſt Reaſon that a Freeman 


S. C. cited. ſhould be reſtrained from Merchandizing and Selling; and this may con- 
ceern the Inheritance of ſome who may have Sands in their Land. 
Mod. 104 If the City of London make a By-Law, that no Perſon ſhall follow the 
be Clan- Profeſſion of a Dancing Maſter within the City, who is not free of the 
berlain : | 


London verſ. Greſceurt adjudged. Comb. 373. S. C. 


— 


— 


but thoſe of their Guild or Fraternity, held good. Cro. Eliz. 803. A By-Law in Reſtraint of Trade 
is not good, without ſetting forth a particular Cuſtom to ſupport it; ſuch particular Cuſtom cannot 
be preſumed. A By-Law to confine ſuch as have a Right to the general Freedom of the City of 
London, to take it up in lome ope particular Company, is a Reſtraint of Trade. Bur. Rep. 16, 17. 
A By-Law to prevent being made free, till called at three ſeveral Meetings of the Mayor, @c. and 
approved of by the Majority, was holden to be a reaſonable Regulation of Trade. Id. 131. 

. Company 
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Company of Muſicians “, this is a void By-Law, for if he be free of any 
other Company it is ſufficient ; and the obliging a Man to be free of a 
particular Company, when he has no Remedy to compel that Company to 
2dmit him, 1s creating a Kind of (a) Monopoly in ſuch Company, and 
putting a certain Number of Men under the final Juriſdiction and Power 
of others. (a) A By. 

Law nds 
by the Merchant-Adventurers, that no Man ſhould buy or ſell at four Pairs within ſuch a Prince's 
Dominions, without firſt compounding with them, and paying a Fine, was made void by the Statute 
12 H. 7. c. 6. becauſe it was an Infringement of the Liberties of all others, not being free of that 
Company. Rol. Abr. 363. 

* Under a general Power to make By-Laws, a By-Law cannot be made to reſtrain Trade; there · 
fore a hy-Law, that no Freeman of the City of Len dos ſhall exercile the Trade of a Butcher, without 
being free of the Butchers Comparty, adjudged void. Harriſon v. Go:dman, M. 30 Geo. 2. 1 Bur. 
1%. But vide Rex v. Harriſen, T. 2 Geo. 3. 3 Bur. 1324. where a Ey Law, that Butchers, not 
free, ſhall take their Freedom ia the Butchers Company, and no Butcher be admitted to the Free- 
dom of the City in any other Company; and ail Buichers nut free of the City, and intitled to their 
Freedom of another Company, ſhail be nude tree ot the Butchers Company, on paying the uſual 
Fees aud Fine, was adjudged good. | 


But if an Ordinance be made in Londin by the Common-Council, (whos Co. 62. 
have Power by Cuſtom, which is among other Cuſtoms confirmed by Act of Chamb. of 
Parliament by general Words) that if any Freeman, Citizen or Stranger cas 
within the City, ſhall put any Broad-Cloth to Sale within the City of Rol. Abr. 
Londen, before it be brought to Blackwell Hall to be viewed and ſearched, 365. 8. 
ſo that it may appear to be ſaleable, and that Hallage be paid for it, 3 Leon. 284. 
ſeilicet one Penny for every Cloth, that he ſhall forteit for every Cloth ®: af _ 
6s. 84. this is a good Ordinance, as well to bind Strangers as Freemen, 
becauſe it is made to prevent Fraud and Falfity in Cloth, and for the 
better Execution of the Statutes without Deceit ; and the one Penny for 
Hallage is but a reaſonable Recompence or Charge, for the Benefit which 
the Subject hath by ir. | 

If in London there is an Act of Common Council made, that the Brick- Palm. 395. 
layers ſhall not Plaiſter with Lime and Hair, but with Line and Sand only, fer Cur.” 
and that Plaiſtering with Lime and Hair ſhall belong to the Plaiſterers, 
under the Penalty of, Cc. (admitting this before to have been Part of the 
Trade of a Bricklayer) the By Law is void : for though they have regimen 
Per ſonarum in their Manu'aQtures, yet thi: Power extends only to their 
Demeanor in their Trade, and not to annex that to one 1rade which be- 
fore belonged to another. 

* But if a By-Law is made by the Corporation of Throwſters in London, s Page 34 
that none ſhall have above ſuch a Number ot Spindles in one Week, this 1e. 229. 
is a good By-Law, for it is not in Reſtraint of Trade, but to make a more adjudged. 
equal Diſtribution of it. | 

By Law to confine Brewers to certain Hours for carrying out Drink, 2 Stra. 108g. 

09d. Andr. 9. 


All By-Laws intended to hinder Trade are void. 9 55 10 Mod. 131. 


(C) Such as are made to prevent Nuſances, 


I. ſeems clearly agreed, that wherever any Trade by its Excreſcence tends Raym 288, 
to a Nuſance, and thereby proves of publick Inconvenience, it may be & c. 328. 
reſtrained by a By-Law ; therefore if the Mayor, fc. of London, having Judged 


Time out of Mind had the Right to order and diſpoſe of Cars, Sc. to _ Player 
is nd 
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and Pere. End the Streets may not be peſtered with Cars, Ic. make a By-Law, that 
7 Ages but 420, Cc. ſhall be permitted to work for Hire within the City and the 
Judged. " Liberties thereof, and that the Preſident, £94. of Chrif's Hoſpital ſhall have 
Keb. 463, the Regulation thereof, and that 20s. Admittance, and 175. and 44. 
496. yearly, ſhall be paid, Fc. to the Uſe of the Poor of the faid Hoſpital ; this 
Vent. 21. guj,,d (a) the Fine and Rent is void, but in all Things elſe a good By-Lay, 
4 Pale. becauſe a Multitude of Cars, by the Stoppage of the Streets, may prove a 
ed between publick Nuſance. | 


Player and 
7 Vide Vent. 195, 196. Like Point between Player and Breadneæ, admitted, ſuch By- Law 

ing founded on the Cuſtom ; and wide Skin, 371. pl. 19. to 384. 4 Mod. 228. A By-Law to te- 
ſtrain the Number of Hackney Coaches, and that they ſhould not exceed 400, and objected, That 
Coaches being of a new Invention, a By-Law founded on the Cuſtom was void; but there is no Re- 
ſolution; and now vide the Statutes 5 W. and M. c. 22. 9 Ann. c. 23. 1 Geo. 1. C.g7. (a) A 
By-Law, that no Carman within the City of Londen ſhould go with his Cart without a Licence 
from the Guardians of ſuch an Hoſpital, Cc. is void; for this only tends to the private Beneſit of 
the Guardians of the Hoſpital, and is in Nature of a Monopoly. Rol. Abr. 364. Vide Bulſt. 11, 
12,——And all By-Laws ought to be for the common Benefit of, &c, and not for the private Be- 
nefit of a particular Man. Goldſb. 79. Moor 880. Caith, 460, Ld. Raym. 496. Salk. 144, pl, 
1. 5 Mod. 438. 12 Mod. 270, 686, 2 Will. Rep. 20g. 


Sid. 284. So if the Number of Taverns, Alehouſes, Ec. increaſes to ſo great a 
per Cut. Number as to become Nuſances, they may be 1efirained by a By-Law. 
1 So if a Trade becomes a Nuſance by its Situation, it may be reſtrained 
(00 Sc 26 4 by a By-Law; and therefore a By-Law to reſtrain (5) Butchers and Chand- 

er Cur.» lets, and ſuch (c) others from ſetting up in Cheap/ide, or ſuch other emi- 

arch 15, nent Parts of the City, is good, becauſe ſuch "Trades are offenſive, and 
8. P. may be apt to create Diſeaſes ; and therefore tor Fear of Infection, and for 
March 15. the Sake of Publick Decorum and Conveniency, ſuch kind of Offenſive 
(eh So of a Trades may be removed to Places of more Retirement, 


Brewhouſe, 
Mareh 15. per Cur'.——A Man reſtrained from ſetting up à Tavern in Birchin-Lane, March 1;. 


Rol. Abr. So if a By Law be made in London, that none ſhall make a Hot-prefs, 
Jos: 5 nor uſe it within the City, under the Penalty of 10/. for the making 
Judged- thereof, and 5/. for the Uſe thereof, this is a good By-Law ; becauſe the 
Uſe of thoſe Preſſes is dangerous with Regard to Fire, and allo deceittul, 
| in as much as thoſe Preſſes make Cloths and Stuffs look better to the Lye 

* That than in Truth they are +. | 


Brewers 
Drays ſhould not be in the Streets in Londen afier eleven in the Forenuon in Summer, and one in 
Winter, is good. Beſwerth v. Hearne, H. 11 Geo. 2. Stra. 108g. B. R. H. 405. Andr. 91. 


#Page 341 (D) Such as attect Strangers. 


Bulft. 11. IF. the Corporation of Butchers in London, having Power to make By- 
zdjudged. Laws, make one, "That no Butcher, or Perſon being « Stranger, ſhall tel! 
See Lucas any Veal within the City of London, unleſs they drets the Kidneys of their 
1 Its 135: Veal in ſuch a Manner as the Kidneys of Sheep are dieſſed, under the be- 
2 ) For the nalty of, & c. a Stranger, ſelling Veal in London, is not (d) bound to take 
Learning Notice of this By-Law. 

whereStran- | 

gers ſhall be bound by By-Laws, or not, vide Moor 579, Dall, 103. Savil 74, Godb. 180, Carter 
179- Salk. 142. pl. 1, Ld, Rayra. 496. | 


But 
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But if ſuch By-Law is made to ſuppreſs Fraud, or any general Inconve- Bulſt. 18. 
nience uſed by à Foreigner, as Corruption, Ec. in the Sale of Meat, this is Per Cur? . 
a good By-Law, and ſuch of which be (a) mult take Notice, (% That 
Strangers 
coming into a Corporation muſt, at their Peril, take Notice of the By-Laws of ſuch Coporation. Sk ia. 
350. pl. 19- Lutw. 404. 


If the Maſter, Wardens, and Aſſiſtants of the Trinity - Houſe in Deptford-2 Jones 144. 
Hand, being incorporated by Letters Patent of Car. 2. and having there- 
by Power to make By-Laws, do make one, That every Mariner within 
twenty-four Hours after Anchorage in the River of Thames, thall ſend his 
Gunpowder on Shore, if the Weather will permit, under the Penalty of, 
Ec. though quoad the Matter, this is a good By-Law, becauſe for the 
Publick Good, and Prevention of the Danger which might otherwiſe ac- 
crue to the City of London ; yet becauſe the By Law extended beyond the % » ridg 
Juriſdiction of the Makers, dubitatur. a 
2 Vent. 33. 


Where the Univerſity of Oxf:rd made a By-Law, That whoever, Privil-giatus five non Privilege« 
20%, ſhuuld be taken walking in the Streets after Nine at Night, and having no reaſouabie Excu e, 
to be allowed by the Proctor, ſhould forfeit 40 s. and whether this could affect or extend to 2 Townt= 
man, dubiiatur ; and a Prohibition granted, io the Eud the Merits may be determiacd. 


If rhe Company of Horners of London, being incorporated by Letters 3 Med. 15g. 
Patent, and impowered to nake Ly-Laws for the better Government of AduνEC. 
their Corporation, make a By-Law, That two Men by them appointed 
ſhall buy rough Horns for the ſaid Company, and bring them to the Hall, 
there to be diſtributed every Month by the Maſter, Cc. for the Ule of the 
Company; and that no Member of the Company ſhall buy rough Horns 
within twenty-four Miles of London, but only of thoſe two Men appointed, 
under the Penalty of, Cc. this is no good By-Law ; for they being a Com- 
pany incorporated in the City of Londen, have no Juriſdiction elſewhere ; 
and may as well extend their Power all over England, as for twenty-four 
Miles. 

A By-Law, That all Strangers, coming into the Port of London, ſhould 
employ City Porters to carry their Goods, tc. is naught ; but they may (3)Salk. 1 
(5) make a By- Law, That none but Freemen ſhall be Porters ; but to con-. 5. * 
fine Strangers to none but ſuch as are City Porters, is unreaſonable ; for if Car”. 
the City will appoint no Porters, they have no Remedy againſt the City; Lide Salk. 
alſo Strangers cannot know who are City Porters, nor compel them to ſerve — 5˙• 


them. That they 
being 2 Corporation cannot make a Corporation, but may a Fraternity. See 10 Mod. 338, Cc. 
A Corporation may inforce a Cuſtom by a By-Law, *mpoſing a Penalty for a Breach of it; but it can- 
not give an Action to a Stranger to recover that Penalty, but mult ſue for it themlelves, or ſome one 
= ＋ Badwic v. Fennell, M. 22. Geo. 2. 1 Will. 233. Titterdel! v. Glazby, T. 5 Geo. 2. 
2 Will, 266. 


„ 


*(E) Such as in the Frame and Make of them,. 
are void, by ozdaining a Method of infozcing 
Obedience to them contrary to Law. 
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12 are uſually made with certain Penalties, which regularly are to 
be recovered by (c) Action of Debt, or may be (4) levied by Diſtreſs. s * 64. 


— 
o 


0 
; | | Bur, aw by the 
City of Londen, and that the Penalty ſhall be recovered by the Chamberlain, is good. 5 Co. 6 3.— 
But if the Mayor and Commonalty limit the Penalty of the By-Law to themielves, it cannot be re- 
covered in the Mayor's Court, unleſs he be ſevered. Salk. 397. pl. 3. 398. Ld. Raym, $01. Where, 
upon à By-Law made in Lesden, the Penalty was limited to be recovered by Action of Debt, wkereir - + 
Eſſoin, 


| 3-7 - LL: A W273 

5 Co. 63. But a By Law with a Penalty of (a) Impriſonment, or Forfeiture of 
: _ 1 — Goods and Chattels, is void; for, by the General Law of the Kingdom, no 
ſolved. © Man is to be im priſoned, or diſpoſſeſſed of his Goods and Chartels, niſi per 
2 Inſt. 34. Legale Julicium Parium ſuorum, wel per Legem terr@ ; and were By-Laws 
Moor 411. with ſuch Penalties allowed, it would be enabling Corporations to ſet yp 
S. P. private particular Laws, in Contradiction to the Laws of the Land; which 
| + ogra would be againſt the very Nature and Eſſence of a By-Law ; which, though 
By Law it may be pra ter the General Law of the Realm, it cannot be contra. 


was, That if 

any gave opprobriou Words to the Mayor, he ſhould be impriſoned, &c. Per Cur': Such a By-Law 
is not lawful ; but a By-Law to disfranchiſe the Offender had been good -The City of Lenden cay- 
not ſet a Fine, Cc. tor Nen-pertormance of a By-Law, Comb. 10. 


2 Vent. 182. If the Company of Taylors in the City of Exeter, being incorporated hy 
adjudged be- Letters Patent of Edv. 4. and having thereby Power given them to make 
2 = By-Laws, make a By-Law under a certain Penalty, to be (6) levied by Dit- 
(4) on * * treſs and Sale of the Offender's Goods; this is no good By Law; for the 
Law cant Forfeiture cannot be levied by Sale of the Offender's Goods. 


de made up- 
on Pain of Forteiture of the Goode, & c. 8 Co. 127. b. 2 Vent. 183. Vide Keb. 733. 


Moor 411. Tf in London a By-Law is made, that if any Freeman takes the Son of 29 
Alien to be his Apprentice, the Bonds and Covenants ſhall be void ; this 
is no good By-Law ; for though the Common-Conncil might have inflied 
a Fine or other Puniſhment upoa ſuch Maſter, yet they cannot make the 
Bonds and Covenants void.* 


* A By-Law that none but Freemen ſhall keep Shop, and which confines the Action to the Portmete 
Courts where none but the Sheriff or Coroner (whe muſt be Freemen) can array a Jury, is bad. 
Heſteth v. Broddeck, H. 6. Geo, 3. 3 Burr. 1847. 


| 


ARRI ERS. 


(A) That Perſons come under the Denomina- 
tion of Carriers. 343. | 
(B) In what Caſes chargeable fo: a Failure in 


— 


— W 
£ 


Eſſo in. Protection, or Wager of Law ſhould be allowed; the Juſtices ſaid, They were very preſump- 
tuous in making By-Laws in ſo Legiſlative a Strain; and ſaid, they might be ſued in B. K. for their 
Preſumption and Inſolence. Godb. 10%. 3 Mod. 193. The Action cannot be reſtrained to the 
Court of the Corporation in which the By-Law is made; but Debt, notwithſtanding, will lie there- 
upon in the Superior Courts. 2 Sid. 105, 178. Where under the Penalty of ſuch a Sum (not ex- 
ceeding 40 s) as by the Makers of the By-Law ſhould be aſſeſſed, Bridg. 139, 142.— How the 
Penalty muſt be aſcertained. 2 Lutw. 1324. (4) A Penal Sum to be forfeited for Non pertor- 
mance of a By-Law, cannot be levied by Diſtreſs, without a Preſcription to do it, or Limitation by the 


By-Law ſo to do, 5 Co. 64. (C) Of 
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(0) Of his Jntereſt in the Things delivered to his 

Charge. Ber | 

OD) Of the Regulations Carriers are under by 
Atts of Parliament, with reſpeit to their Car- 
riages, and the Pꝛices they are to take, 347: 


(a) Chat Perſons come under the Denomina⸗ 
tion of Carriers, 


LL Perſons carrying Goods for Hire, as (a) Maſters and Owners Co. Lit. 89. 

of Ships, Lightermen, Stage-coach-Men, &c. come under the Rol. Abr. 

Denomination of Common Carriers, and are chargeable on the (5) Gene-7» 335. 
. F S (a) For this 

ral Cuſtom of the Realm, for their Faults and Miſcarriages. wide lied 
of Merchant 
end Merchandise, and Moſler and Servant, -(b) And though a Declaration againſt a Carrier may 
be good without reciting the general Cullom, yet the beſt and moſt uſual Way 1s to bring a ſpecial 
Action on the Caſe, and declare gued ſecundum L-gem & Conſuetudinem Anglia, &c. Sid. 246. 
Hard. 485, 486. This Cuſtom is not confined to à particular Place, but extends to all the King's 
People. 3 Mod. 227. And therefore in Truth it is the Common Law, Hob 18.——Are liable in 
reſpect of the Reward, and not of the Hundred's being anſwerable over to them. Salk. 17. pl. 8, 

143. Ld. Raym. 646. 5 Mod. 455. Carth. 487. Comyns 10c. 12 Mod. 482. 


Alſo if a Perſon, who is no common Carrier, takes upon himſelf to carry 
my Goods, though I promiſe him no (c) Reward, yet if my Goods are loſt {c) If he be 
or damaged by his Default, I ſhall have an Action againſt him, > a 
Carrier 

though there be no Agreement or Promiſe of Payment, he ſhall recover his Hire on 2 Puantum Mes 
ruit; and thereſore li.ble. Alſo a private Perſon undertaking, without any Reward, to carry my 
Goods, ſhall anſwer for his own Neglect; for by taking the Truſt on himſelf, he is obliged to execute 
it; but if the Goods are miſuled by another, he is not liable. Per Holt Ch Juſt. in Coggs and Bar- 
nard's Caſe, Salk. 26. pl. 12. 2 Ld, Raym. gog. 3 Salk. 11. ide his Argument at large, Head 
of Bailment ante 243. 


But the Maſter of a Stage-Coach who (4) only carries Paſſengers for Comyns 25, 
Hire, ſhall not be liable for the Goods of his Paſſengers that are loſt ; and l, = if 
therefore (e) where A, delivered a Trunk to the Driver or Servant, who loſt (4? Bet 
it out of his Poſſeſſion, it was held, That the Maſter was not liable in an Goods as 
Action upon the Caſe on the Cuſtom of the Realm; for though the Ser-well as Paſo 
vant received Money for it, yet that was but a Gratuity ; and the Maſterſengers for 


Mall not be chargeable with the Acts of his Servant, otherwiſe than 8 


acts in Execution of the Authority given him. monCarrier, 

| and ſhall be 
hable. 2 Show. Rep. 128. Salk. 282. pl. 11. S. P. fer Holt. (e)] Ruled by Hel on Evidence, 
a2d the Plaintiff nonſuited. Salk. 282. pl. 11. 


(B) In 
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*Page344(B) In what Caſes chargeable foz a Failure in 
| his Duty. 


Rol. Abr. 2. JF a Man delivers Goods to a (a) common Carrier, to carry them to acer. 


Hob. 17. tain Place, if he (5) loſes them, an Action upon the Caſe lies againſt 
_ Jac. him ; for, by the common Cuſtom of the Realm, he ought to carry them 
(5) Though ſafely. | 


no common 
Carrier, yet, if he takes Hire, he may be charged upon his Special A unt, . Cro. Jac. 262, Sid. 
245. Keb. 852. (6) So it damaged; and the Declaration ſhall be good, though not particularly 
alledged how they were damnitied. Palm. 323. Hero's Plead. 56, 77. 


2 Show. Alſo, if a (e) common Carrier, who is offered his Hire, and who has 
Rep. 327. (4) Convenience, refuſes to carry Goods, he is liable to an Action, in the 


* .. ſame Manner as an Inn-keeper who refuſes to entertain a Gueſt, or a Suith 
AQion will Who refutes to thoe a Hot ſe. 

lie againſt | 

a common Ferryman, who refuſes to carry Paſſengers. Hard. 163. ſed arguends, Vide Rob. Ent, 
103. A Special Declaration againſt a Letter-Carrier, for the Non delivery of a Letter delivered our 
to him at the General Poſt- Office. (4) But if the Porter puts up the Box of a Paſſenger behind 4 
Stage-Coach, and the Maſter, as ſoon as he knows of it, ſays, That he is already full, and retutes 
to take the Charge of it, the Maſter ſhall not be liable; Ruled upon Evidence. 2 Show. Rep. 128, 
For this is the ſame Caſe with an Holt who refuſes his Gueſt, his Houſe being full, and yet the Party 
2 s he will ſhitt, Cc. if he be robbed, the Hoſt is diſcharged; for this vide Head of Inns and Ii. 

epers, 


Cro. Jac. If a Man delivers Goods to a common (e) Hoyman, who is a commou 
30. Carrier of Goods, to carry them to a certain Place, and pays him according 
17. to the Cuſtom for the Carriage of them, and after for Default of good keep- 
—_ ved ing they are loſt ; an Action upon the Caſe lies againſt him; for by the con- 
000 When mon Cuſtom of the Realm he ought to have kept and carried them (ately. 


Value are put into a Lighter to be conveyed from the Ship to the Key, it is uſual for the Maſter 1s 
ſend a competent Number of his Men to look to the Merchagdize, fo that it any of the Goods are lui 
or imbezilled, the Maſter is anſwerable, and not the Warfinger ; but if ſuch Goods ate ſent aboard a 
Ship, the Wa finger, at his Peril, muſt take Cate to preſerve them. Molloy 212. Said tobe rule 
at Guildha/l, per Halt Ch. Juſt. So if he does not pay him, or make any Agreement; ior the Car- 
rier may have his Quantum Meruit. Cro. Jac, 263. Sid. 36. Bro. Action on the Ca/e 78. 4 Show, 
4 81, 129. g 


— 
1 — — 


® If the Warfinger takes Charge of the Goods, and loſes or ſuffers them through Negligence to 
be damnified, be is liable to an Action. 


Rol. Abr. 2. If a Man delivers Goods to ſuch common Hoyman, to carry to a Place, 
yg 2 and after delivers them (being of good Value) to another to keep ſaſely in 
3 — . the Boat, and does not diſcharge the Hoyman, and after they are loſt through 
8. C. Negligence, an Action on the Caſe lies againſt him. 

. If A. delivers Goods at York, to B. (who is a Water-Cartier between Hull 
— Bf and London) to carry them from Hull to London ; though the Agreement is 
png &. to carry the Goods from Hull to London, and no Mention is made of the 
2 Show. 129. Carriage to Hull, yet if the Goods are loſt, B. ſhall anſwer for them ; for 

upon his general Receipt of them at York, he is liable. 
If a Merchant lades Goods aboard a Ship, to be tranſported at a ren- 
ſonable Reward of Freight to be paid to the Owners, and in the Night- 
| time, while the Ship rides in the River Thames, notwithſtanding a com- 
page 345* petent Number of Men are left aboard for the Guard of the Ship and 
Vent. 190, Goods, yet ſeveral Perſons, under the Pretence of Preſſing deamen, ſeize 
233. Merton the Men aboard, and take away the Goods; an Action will lie againſt 
and Sluce, the Maſter, for in Effect he is paid by the Merchant, for the Merchant pays 


 a6judged, the Owners, and the Owners pay the Maſter ; ſo that the Money of the 
5 Merchant 
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Merchant is but handed over by them to the Maſter ; adjudged and ſaid, upon à Spe- 
That though * the Admiral Law, the Maſter is not chargeable pro Damnocial Verdict, 
fatali, as in aſe of Pirates, Storm, Cc. where there is no NegligenceP*” 72am 


in him; yet becauſe the Ship was infra Corpus Comitatus (a) this . 
mult not be meaſured by the Rules of that Law. 1 
3 Keb. 72, 


112, 135. 8. 8. Mod. 88. S. C. ill reported. 2 Ld. Raym. 918. Stra. 128. 2 Ley 69. 8. C. 
3 Lew. 259. S. C. cited, and Holt Ch. ſuſt. ſaid, The Maſter is chargeable in reſpect of his Wages, 
2nd the Proprietors in reipect of his Freight. Molloy 209, 210. S. C. For he mult ſee all Things 
forth-coming which are delivered to him, let what will happen; the Act of God or an Enemy, 
Perils and Dangers of the Sea only excepted; but for Fire, Thieves, &c. he muſt anſwer. (a) In 
an Action againſt a commoa Hoyman trom Halton to Londen, the Detendant pleads, that the Boat 
zad Goods /upra Thami/im were ſunk and loſt, abſase hoc, that they were loſt pre defect bene 
Cuytedie, and Iſſue thereupon joined. 


If ＋ and ſeveral others take their Paſſage in a Ferry-Boat, and being 
upon the Water a Tempeſt ariſes, fo that they are in much Danger of being a Bulſt. 280. 
drowned ; upon which, to preſerves their Lives, ſeveral of the Goods were 2Ld. Raym. 
cat over-board, among which, a Pack of Goods of A.'s of great Value 12 
6 1 . Stra. 128, 
thrown over; (6) A. ſhall have no (c) Action againſt the Bargeman. () But when 
and how, by 
the Marine Law he ſhall have Average, &c. vide Molloy 246. and the Head of Merchants and Mer- 
chandize. (c) So if any Paſſenger, ex neceſſitate for the Safeguard of his Life, throws it over» 
board, no Action lies againſt the Bargeman. 12 Co. 62. But it ſeems ſettled, notwithſtanding 
theſe Caſes, that a Ferryman who carries Goods for Hire, ſhall anſwer for the Goods though rob- 
hed of them, or though he throws them over-board to ſave the Lives of the Men in the Boat, be- 
cruſe for his Hire he runs the Venture of the Voyage. Vide Allen 93. | 


It is clearly reſolved, that if a Carrier be robbed he ſhall anſwer the Va- IA. 8 * 
Iue of the Goods, for he hath his (4) Hire, which implies an Undertaking , Co. 84. 
lor the fafe Cuſtody and Delivery of them, which charges him at aliOwen g7. 
Events; and this Political Inſtitution was introduced the better to ſecure 5 Co. 34. 
People in their Dealings, and to prevent Carriers, who are often intruſted ol. Abe. 2, 
with Things of the greateſt Value, from confederating with Robbers, c. , 21 Abr. 

67. Ro 
Rep. 79. Hob. 17, 18. Cro. Jac. 162, 330, 331. Bulſt. 280, Sid. 36. Mod. 85. n 
918. Stra. 128. 2 Sand. 380. Palm. 332. Moor 462. (4) Ne is liable in reſpect of his 
Reward, and not of the Hundred's being aniwerable over to him; for the Hundred is liable by the 
Statute of M inc teſter, but he was ſo at Common Law; per Holt Ch, Juſt, Salk. 143. Ld. Raym. 
C45. 5 Mod. 455. Carth. 487. Comyas 100, 12 Mod. 482. 


So if A. delivers a Box to a Carrier to carry, and heaſks, What is in it, Allen 93. 
and A. tells him, a Book and Tobacco, and in Truth there is 100. be- Sar and 
ſides, yet if the Carrier is robbed, he ſhall anſwer for the Money; for A. Ts. 
was not bound to tell him all the Particulars in the Box, and it was the 
Buſineſs of the Carrier to have made (e) a ſpecial Acceptance: Ruled by ce) it ſeems 
Roll at the Ni Prius at Guildhall; but in Regard of the intended Cheat now lettled, 
to the Carrier, he told the Jury, they might conſider of it in Damages ; that without 
but yet the Jury gave the Viaintiff gy J. Damages, abating 3 “. only * 
Carriage ; quod durum videbatur Circumſlantibus. Ce ſhall 

| be liable. 


Vent. 238. 3 Keb. 135. Vide Doc. & Stud. 130. and Head of [nn and Innkeepers, and lee Str, 145. 


But if A. being a common Carrier, receives by his Book-keeper from Carth. 485. 
the Servant of B. two Bags of Money ſealed up, containing, as was told Ar 7 2055 
him, 200 J. and the Book - keepet gives a Receipt for his Maſter to this rw 
Effect, Received of, &c. taus Bags of Money ſealed up, ſaid to contain 2001. and thelike 
which I promiſe to deliver on ſuch a Day at Exeter, unto he to pay 10s, Point ſaid to 
per Cent. for Carriage and Riſque ; though the Bags contain 450 J. and the have _ 
Carrier is robbed, he ſhall be anſwerable only for 200 J. for this is a par- mak 2 


ticular Undertaking ; and as it is by Reaſon of the Reward that the Carrier and the fame 
is Pla utiff. 
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* Page 346* is liable, which when the Plaintiff endeavours to defraud him of, it jg 
but reaſon«ble he ſhould be barred of that Remedy which is only founded 
on the Reward. OO 


% 
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(C) Ok his Intereſt in the Things delivered to 
bis Charge. 


Co. Lit. 89. Carrier who hath Goods delivered to him, undertakes for his Hire to 
. deliver them ſafely, and he hath the Poſſeſſion of them for no other 
2Bulſt. 311. Purpoſe ; yet he hath ſuch a ſpecial limited Property, that he may bring 
Sid. 43. Trover and Converſion againſt a Stranger that takes them away, or he may 
Mod. 30. ſue the Hundred when robbed of them, becauſe he is anſwerable over in 


2 Sand. 47. 
Yelv. 44. Damages to the abſolute Owner. 


— So a Carrier by reaſon of his Poſſeſſion, and this ſpecial kind of Property, 
P. C. 167. may have an Appeal of Larceny againſt one who robs him of the Goods 
committed to his Charge. 

13 E. 4io. Alſo a Carrier by not delivering the Goods, or by imbeziling of them, 
S. P. C. 25. cannot be guilty of Felony ; but if he opens a Pack and takes out Part of 
_— 192-the Goods, with an Intent to ſteal that Part, he is guilty of Felony ; for a 
Rol Abr 73. Poſſeſſion of Part diſtinct from the Whole was gained by Wrong, and not 
Hawk. P. C. delivered by the Owner; alſo it was obtained baſely, fraudulently and 
go.  Cclandeſtinely, in hopes to prevent its being diſcovered at all, or fixed up- 
on any one when diſcovered. 

H. P. C. 62. So if a Carrier, after he has brought the Goods to the Place appointed, 
— 7D take them away again ſecretly anime furandi, he is guilty of Felony, be- 
— cauſe the Poſſeſſion which he received from the Owner being determined, 
8. P. C. 25. his ſecond Taking is in all Reſpects the ſame as it he were a mere 
Hawk. 90. Stranger. | 

7 -x N Alto if a Stranger ſteals the Goods delivered to a Carrier, he may be in- 
355. Coron. dicted generally, as having ſtolen his Goods; fo by reafon of this ſpecial 
4c, 160. Property, if the Owner, with an Intent to make the Carrier anſwer for 
Cro.E1.536. them, 3 and ſecretly takes them away, he is guilty of Felony, 
S.P.C.26 a. and may be indicted generally, as having ſtolen his Goods; for the Injury 
Mo. pl. 981.15 altogether as great, and the Fraud as baſe, where they are taken away by 
H. P. C. 67. the Owner, as by a Stranger. 


Kelw. 59. 
Hawk. P. C. 


94+ 


*Page 347 * (D) Df the Begulations Carriers are under by 
Acts of Parliament, with reſpett to their Car- 
riages, and the Pꝛices they are to take, 


See 22 Car. D the 5, Geo. 1. cap. 12. it is enacted. That no Waggon travelling 


76 W 3 “for Hire ſhall go, or be drawn with more than fix Horſes, either at 
* 3* 66 Le 


—— 


c. 29. ngth or in Pairs, or Side ways; and that no Cart travelling for Hire 
6Ann. c. 29. ſhall go or be drawn with more than three Horſes, under the following 
Ann. c. 13.4 Penalties, i. e. That if any travelling Waggon for Hire ſhall go or be 
and Ges. 1.4 drawn with more than ſix Horſes, that the Owner or Driver of ſuch 


Waggon 
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„Waggon ſhall forfeit and loſe all the Horſes above fix in the Waggon, ſt. 2. e. 11. 
« with all Geers, Bridles, H+lters and Accoutrements, to the ſole Ule and '5 Ceo. 2. c. 
« Benefit of any Perſon or Perſons who ſhall ſeize or diſtrain the ſame ; and, Feng 
if any Cart travelling or cairying for Hire ſhall go, travel, or be drawn poſe; and 
« with more than three Horſes, that the Owner or Driver of ſuch Cart ſo Hawk. P. C. 
« travelling for Hire ſhall forfeit and loſe all the Horſes above three, (2) 214. 

« with all Geers, Bridles, Halters and Accouttements, to the ſole Ule and Geo. _ 
„ Benefit of any Perſon or Perſons who ſhall ſeize or diſtrain the fame. Glen * 
riding in 
Carts, not having ſome Perſon on Foot to guide them, forfeit 106, or within ten Miles of 12 
24 Geo- 2. c. 43. 1. 8. a general Prehibition of it. 27 Geo. 2. c. 16. ſ. 7. 30 Geo. 2. c. 22. f. 9. Vide 
6 Geo. c. 6. 14 Geo. 2. c. 42.1.6. 18 Geo. 2. c. 33. ſ. 3, 4, 7. 16 Geo. 2: c. 29. 26 Geo. 2. 
c. 30. l. 4, 6. 30 Ceo. 2. c. 22. 1, 2, 3. 39 Geo. 2. c. 28. f. 13. (a) Four, by 16 Geo. . 
0. 29. 


« Provided, That the Perſons making any Seizure or Diſtreſs for any of 
4 the Penalties hereby incurred, ſuch Perſon or Perſons ſhall deliver the 
+ Horſe or Horſ:s, or other Things ſo ſeized or diſtrained, into the 
« Cuſtody of the Conſtable, or ſome other Pariſh Officer of the ſame, 
© next or adjacent Town or Pariſh where ſuch Diftreſs or Seizure is made, 
* (who are hereby required to receive into their Cuſtody, and ſafely to keep 
© the ſame) till the Perſon or Perſons who made ſuch Diſtreſs or Seizure, 
© ſhall make Proof upon Oath before ſome Juſtice of the Peace, of the 
© Offence coinmitted ; and the ſaid Juſtice or Juitices before whom ſuch 
Proof is made, are hereby required to iſſue their Precept to ſuch Con- 
e (table or Pariſh Officer, immediately to deliver the Horſe or Horſes, or 
other Things fo forfeited, to the Party or Parties who ſeized or diſtrained 
the ſame, to and for their ſole Uſe and Benefit, paying ſuch reaſonable 
Charge for keeping and ſecuring ſuch other Thing, as the faid Juttice 
* ſhall direct.“ 

Alſo it is enacted by the ſaid Statute, ** That no ſuch travelling Waggon 
for Hire, having the Wheels bound with Streaks or Tire of a leſs Breadth 
than two Inches anda Half when worn, or being ſet or faſtened on with 
Roſe-headed Nails ſhall go, or be drawn with more than three Horſes ; 
every ſuch Owner or Driver of any ſuch Waggon, being ſo bound with 
* Tire or Streaks of a leſs Breadth than two Inches and a Half when worn, 
* orif of a greater Breadth, ſuch Tire or Streak ſhall be taſtened on with 
* Roſe-headed Nails, thall forteit and loſe all ſuch Horſes above the Num- 
ber of three, with all Geers, Bridles, Halters and Accoutrements, to de 
'* ſeized and diſpoſed of as aforeiaid. 

And that if any Perſon or Perſons ſhall or do hinder, or with Force 
or otherwiſe attempt, or endeavour to hinder or obſtruQ the Seizing, 
“ Dittraining, Taking or Carrying away of any Seizure or Diſtreſs, or 
Matter or Thing ſeized or diſtrained for any the Penalties or Forteitures 
* incurred, or to be incurred or forfeited by Virtue of this AQ, or ſhall 
** * ceſcue the ſame, or ſhall uſe any Violence tothe Perſon or Perſons con- *Page 348 | 
** cerned in making ſuch Serzure or Diſtreſs, each and every ſuch Perſon or 
** Perlons ſhall upon due Proof made upon Oath, by one more credible 
Wieneſs or Witneſſes, before one or more Juſtice or Juſtices of the 
Peace for the County wherein ſuch Offence is done, be committed by 
the Juſtice or Juſtices to the common Gaol for the faid County for three 
Months, there to remain without Bail or Mainprize, and ſhall alſo loſe 
and forfeit for every ſuch Offence the Sum of 109/. to be levied and re- 
** covered by Diſtreſs and Sale of the Offender's Goods and Chattels, by 
** Virtue of a Warrant under the Hand and Seal of ſuch Juſtice or Juſtices 
* (who is and are hereby authorized and required to grant the ſame); and 
in cale the {aid Penalty be not paid within three Days after ſuch Span 
made, 
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made, then it ſhall and may be lawful to and for the Perſon or Perſong to 
** diſtraining as aforeſaid, to ſell the Goods and Chattels fo diſtrained, 
** rendring the Overplus to the Owner or Owners, the Charge of. ſuch 
** Jiſtraining and ſelling being firſt deducted.“ | | 
* Provided, That nothing in this Act ſhall extend, or be conſtrued to 
extend, to ſuch Waggons, Wains, Carts or Carriages, as are or ſhall be 
employed in or about Huſbandry, or manuring of Land, and in the 
carrying of Cheeſe, Butter, Hay, Straw, Corn unthreſhed, Coals, Chalk, 
or any one Tree or Piece of Timber, or any one Stone or Block of 
Marble, Caravans, and the covered Carriages of Noblemen and Gentle. 
men for their own private Uſe, or ſuch 1 imber, Ammunition or Artillery, 
as ſhall be for the Service of his Majeſty, his Heirs and Sueceſſors“ 
Vote; In the Statute 6 Ann. cap. 29. 9 Ann. cap, 18. which prohibit 
| the Drawing with more than five Horſes, there is this Proviſo, Except only 
” . where ſuch tive Horſes ſhall not be ſufficient to draw ſuch Cart or Waggon 
up any ſteep Hill, or out of any foul Place; in which Caſe it ſhall be law- 
ful to join any Horſes from another Cart or Waggon then travelling that 
Road, with the Conſent of the Owner or Driver of tuch Cart or Waggon, to 
help ſuch inſufficient Horſes up ſuch ſteep Hill, or out of ſuch foul ! lace. 
See Penalty As to the Regulation of the Prices of Carriage of Goods, by the 3 V. 
of taking Ef M. cap, 12. ſedt. 24. it is enacted, ** That the Juſtices of the Peace of 
more than « every County, and other Place within the Realm of England, or Domi- 
-—— nion of Hales, ſhall have Power and Authority, and are hereby enjoined 
wg] 3. © « and required at their next reſpective Quarter or General Seſſions after 
Juſtices of Eafter Day, yearly to aſſeſs and rate the Prices of all Land-Carriage of 
the City of Goods whatſoever, to be brought into any Place or Places within their 
. Ie reſpectixe Limits and Juriſdictions, by any common Carrier or Wag- 
— ae goner; and the Rates and Aſſeſſinents ſo made to certify to the ſeveral 
Goods be- Mayors, and other chief Officers of each reſpeQtive Market-Town, to 
eween Len- which all Perſons may reſort for their Information; and that no ſuch 
din and „ common Waggoner or Carrier ſhall take for Carriage of ſuch Goods and 
Weſtminſter, Merchandizes above the Rates and Prices ſet, upon Pain to forfeit for 
il 3. © every ſuch Offence the Sum of five Pounds, to be levied by Diſtreſs and 
« Sale of his and their Goods, by Warrant of any two Juſtices of the Peace 
«* where ſuch Waggoner or Carrier ſhall reſide, in Manner aforeſaid, to the 
* Commil. © Uſe of the Party grieved “.“ 


fioners for | 
regulating the Navigation of the Thames, to rate the Price of Water-Carriage, 24 Geo, 2. c. 8. . g. 
penalty for taking above the Price. 161d. — What Rate to be paid tor Carriages attending 
Soldiers on their March, 33 Geo. 2. C 8. . 25, —The Laws prohibiting the Carriage of exceflive 
Loads of Meal, Malt, and Coals, within ten Miles of the Cities of Londen and H/:/tminfler, repealed 


11 Geo. 3. c. 61. ſ. 4. | 
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(A) Dut of what Court it iſues ; and therein of the 
Diſcretionary Power of the Court of King's 
Bench in granting, denying and filing it. 249- 

B) To what Courts it lies. 351. ©) Wh; 
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(Cc) CUhere it is neceſſary, oꝛ the Recozd may be 
removed without it, 352. £ 

(D) TUhat the Party, who applies foꝛ it, muſt do 
befoze it is granted. 352. 

(E) Uhere by Acts of Parliament the Court of 
King's Bench is refirained from granting it, 


4. 
70 To whom it ought to be direſted. 355. 
(G) Dow far it is a Superſedeas to the Court below. 
6. 
( In what Manner it is to be returned. 357. 
(1) here {he Record ſhall be ſaid to be removed. 


258. 
(K) "Df ge Pꝛoteedings of the Superioꝛ oz Jnferioz 
Court after the iſſuing out of the Certiorari, 259. 


(A) Out of what Court it iſuez; and herein 
of the Diſcretionary Power of the Court of 
— be Bench in granting, denying and 
ling it. 


Certiorari is an original Writ iſſuing out of Chancery, or the F. N. B. 343. | 
A King's Bench, directed in the King's Name, to the Judges or (a) The 

Officers of (a) Inferior Courts, commanding them to return the Court of 
Records of a Cauſe depending before them, to the End the Party may may iſſue a 


have the more ſure and ſpeedy Juſtice before him, or ſuch other Juſtices Certierari io 


23 he ſhall aſſign to determine the Cauſe. | the King's 
Bench; as 


if in an Action of Debt brought in the Common Pleas, upon a Judgment in B. R. the Defendant pleads 
Nul tiel Record, the Plaintiff may have a Certisrari out of Chancery to ſend the Record thither ; 
and the fame may be ſent atter by Mirtimus into the Common Pleas, notwithitanding the general 
Rule, that Records in B. R. ſhall not be moved out of that Court into any other Court, Cro. Car. 
297. Dyer 187. 4 Inſt, 73. So if in an Action of Debt brought in an laterior Court upon a Bond, 
the Defendant pleads, that the Plaintiff had recovered in B. R. upon the ame Bond; and the Plain- 
tiff replies Nal tie! Record, and thereupon Hue is joined guod habetur tale Recordum, the Record in 
B. R. may be certified into Chancery, and trom thence ſent by Mittimus to the luferior Court. 


Sand. 97, 99. Sid. 223, 329, 330. 2 Keb. 205, 249, 278. 


The Court of King's Bench has a Superintendency over all Courts of an 
Inferior Criminal Juriſdiction, and may by the Plentitude of its Power 
* award a Certiorari, to have any Indictment removed and brought before “Page 350 
itſelf; and where ſuch Certzorar! is allowable, ought of Right to award it 
at the Inſtance of the King, becauſe every Indictment is at the Suit of the vent. g, 


King, and he has a Prerogative of ſuing in what Court he pleaſes. Mod. 41. 
10Mod.2cg, 


278. 12 Mod. 390, 403, 601, 645. 8 & 6W.&M. c. 11. Ld. Raym. 216, 469, 580, 608. Salk. 
146. pl. 9. 15c. pl. 17. 2 Ld. Raym. 971, 1203, 1518. 2 Hawk. P. C. 287. 


But though the Court is to grant it at the Suit of the King, yet it has a 2 Hawk P. 
diſcretionary Power in granting or refuſing it at the Suit of the Defendant ; * 
and agree ably hereto it is laid down as a general Rule, that the Court will“ 
Vol. I. Bb ,never 
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pl. 2. 149. never grant it for the Removal of an Indictment before Juſtices of Gaol- 
pl. 15. 150. Delivery, without ſome ſpecial Cauſe ; as where there is juſt Reaſon to ap- 
7 — 151 prehend that the Court below may be unreaſonably prejudiced againſt the 
Keb. 4. Defendant; or where there is ſo much Difficulty in the Caſe, that the Judge 
below deſires that it may be determined in the King's Bench; or where 
the King himſelf gives ſpecial Direction that the Cauſe thall be removed; 
or where the Proſecution appears to be for a Cauſe not properly Criminal. 
Sid. 33. Neither will the Court of King's Bench ordinarily, at the Prayer of the 
2 Hawk. P Defendant, grant a Cerrisrari for the Removal of an Indictment of Perjury 
C. 87. or Forgery, or other heinous Miſdemeanor; for ſuch Crimes deſerve all 
poſſible Diſcountenance, and the Certiorari might delay, if not wholly diſ- 
courage, the Proſecution. | 
Nor will the Court of King's Bench grant it for a Conviction of Recyu- 
2 Hawk. P. fancy on a Default at the Seſſions, becauſe by the Statute ſuch Convictiona 
A 288. are to be removed into the Exchequer, and Proceſs on them is to go from 
pl. 5. 8 ; thence. 


and that it 
was never done but in the Duke of Yrs Caſe. Vide Head of Papift and P:iþiſb Recuſants. 


2 Hawk. P. Alſo it is ſaid to be a good ObjeQtion againſt granting a Certiorari, that 
C. 288. Iſſue is joined, anda Yenire awarded for the Itial in the Court below, 
16 E. 4, 8. 

A Certiorari ſhall not be granted to remove an Indictment or Appeal af- 
_ 149. ter a Conviction, unleſs for ſo me ſpecial Cauſe; as where the Judge be- 
FM. 1», low is in Doubt what Judgment to give. 


8 Mod. 319. 
320, Ld. Raym, 137. 2 Ld. Raym. 991, 1372. Stra. 610. 


Sid. 296. But it hath been adjudged, that a Certiorari for the Removal of a Pre- 
2 N ſentment before Juſtices in Eyre, of a Matter which is inquirable and pu- 
Con F. niſhable by the Foreſt Law only, ſhall not be granted before, but only af- 
if ter Conviction; for if it ſhould be granted before, the Offence ſhould be 
diſpuniſhed ; but it may be granted after Conviction, in order to give the 
Party, the Right of whoſe Freehold is concerned in it, an Opportunity ſo 
far to traverſe it. a | 
2 Hawk, Pp. The Court has refuſed to grant a Certiorari to remove a Recognizance 
C. 288. of Appearance before Juſtices of Oyer and Terminer, Cc. becauſe the 
Court below is moſt proper to judge upon the whole Circumſtances of the 
Caſe, which are equitably to be conſidered, whether it ought to be eſtreated 
or not. 
2 Hawk, P. By a Rule of the King's Bench, no Order of Commiſſioners of Sewers is 
C. 288. to be filed without Notice to the Parties concerned; neither will the Court 
ſuffer the Return of a Certiorari for ſuch Order to be filed, without _— 
Affidavits of the Facts; whereon if the Matter appear doubtful, it is uſua 
in order to a Trial of feigned Iſſues, and alter ſuch Trial, either to file the 
(a) vide Return, or ſupercede the Certiorari, and grant a Procedendo, and give (a) 
2 Keb. goo. Coſts, Fc. as ſhall appear to be molt reaſonable, 


(B) To 
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q) To what Courts it lies, age 351 


HE Courts of Chancery and King's Bench may award a Certiorari to 8. P. C. 50. 
remove the Proceeding from any Inferior Courts, whether they be Salk. 144. 
of an antient or newly created Juriſdiction, (a) unleſs the Statute or Char- P. 3* 246+ 
f . 8 pl. 7. 148. 
ter, which creates them, exempts them from ſuch Juriſdiction. pl. 13. 
| Ld. Raym. 
113, 252, 454. Carth, 421, 491. Comyns 76. See 12 Mod. 386, 643. 2 L. d. Raym. 836. 95 Mod. 


138. 3 Salk. 79. pl. 4. 2 Lev. 86. Lev. 312. Cro. Car, 265, 3 Mod. yz. 12 Mod. 148. 
a/ As the Statutes concerning the Commiſſioners of Cambridgeſbire Fens, &c, as ſaid by ſome to 


have done. Sid. 296, cont”, 2 Keb. 43, 72%. 


And therefore it is agreed, that the King's Bench may award ſuch Cer- 


tierarito Juſtices in (5) Eyre, or of (c) Gaol-Delivery, or of a (4) County (3)$id. 226. 


Palatine, and to the ſe) College of Phyſicians, having a ſpecial Power by 2 N eb. 81. 
Statute to impoſe Fines, &c. and to Juftices of the Peace, fc. even in“ Inſt, 294. 
ſuch /) Caſes, which they are impowered by Statute finally to hear and u. 
determine; and to g) Comnuſſoners of Sewers, for the Clauſe in 13 Elis. 4 3 Mod. 
cap. ꝙ. That ſuch Commiſſioners ſhall net be compelled to make any Return of 229. 

their Ordinances, (V) has been conſtrued to intend only to exempt them * . . 


fron returning their Orders into Chancery, as by the S.atute of 23 H. "Rey 146. 


c. 5. they were obliged to do. Rol. Abr. 
39s. Allen 


49. le) Salk. 144. pl. 3. (f) 3 Mod. 93. 12 Mod. 146. pl. 5. (z) Salk. 145. pl. 6. 
Leb. 129. March 196. Raym. 186. (5) Mod. 44, 45. Lev. 288. Vent. 66. 


Alſo it ſeems ſettled at preſent, that a Certiorari lies to the Courts of 
the Cinque Ports, to remove an Indictment from thoſe Courts, and that the Cro. Car. 
Privilege of the Cinque Ports, which they have enjoyed Timeout of Mind, 252, 291. 
that the King's Writs do not run there, is to be intended only of Civil (i) —— Adr. 


Cauſes between Party and Party. Stile 14. 
2 Lev. 86. 


3 Keb. 154. (:) Cro. Eliz. 910. Palm. 54. Cro. Jac. 331. Sid. 432. Hard. 475. 


Alſo a Certiorari lies from the King's Bench to the Courts of Grand Seſ- 2 Hawk. 
ſions, and to other Courts in Hales, whether in the old Helſb Counties, or 8 


in the Lordſhips Marches ; and whether ſuch Indictments be for interior ,,q their 


Crimes or tor Felony. Juriſdickian 
in general. 


Alſo it lies to remove an Indictment from any Court of Criminal Jurif- 2 Hawk. 
diction in London or Middleſex ; but by the City Charter only the "Tenor F. C. 244. 
ot the Indictment ſhall be removed. 


* (C) There it is neceſſary, oz the Recozd may *?age 352 
be removed without it. 


F a Juſtice of Peace, or other Judge of Record, having taken a Recog Viden Hawk. 


nizance or Inquiſition, or recorded a Riot, or done any other executory P. C 29% 
3 and fever! 


Matter, ſtill continue in the Commiſſion without Interruption, the King's n 


Bench may, without any Certiorari, receive the Recotd from his ee. 
alſo the Clerk of the Aſſiſes may, without Cer/torari, bring in the Records 


of Niſs prius on the Death of the Juſtices ; but the Executor of the Judge 
B b 2 cannot 


Fc. be brou ht into a higher Court without Writ z neither can a 
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cannot do it without Writ , neither can a Record executed, as by — 


uſtice 
who is out of the Commitlion at the Time, nor one who has been out, and 


is reſtored, certify any Record without Writ, 


— ti 


— | 


(D) What the Party, who applies foz it, muſt 
do bekoze it is granted, 


V the 21 Fac, 1. cap. 8. ſedt. 6, 7. All Certiorari's for Indictments 
* of Riots, Forcible Entry, or Aſſault and Battery, at any Quarter- 
** Seſſions of the Peace, or otherwiſe, ſhall be delivered in open Court, and 


the Defendant ſhall, before the Allowance, become bound to the Proſe- 


« eutor in 10 /. with ſuch Sureties as the Juſtices at their Quarter-Seſſions 


 ** ſhall thing tit, ro pay to ſuch Profecutor ſuch Coſts and Damages as the 


Keb. 228. 
28alk. 5 26. 
pl. 8. 


« Juſtices of the County, Cc. ſhall think fit; and in Default thereof it 
* {hail be lawful to proceed, ſuch Certiorari notwithſtanding.” 

And the like Recognizance in the Sum of 40 J. is required by 13 C14 
Car. 2. cap. 6. on Certiorari's for Indictments on that Statute concerning 
Highways. | | 

"Theſe Statutes do not extend to all Indictments at Seſſions in general, 
but only to thoſe particular ones therein mentioned; but this Defe& was in 
a great Meaſure ſupplied by the Rules of the Court of King's Bench, 


1. Which, upon the Removal of an Indictment from London to Middleſex, re- 


er a Recognizance from the Defendant, to carry down the Record to 
rial the ſame Term on which the Certiorari was returnable, or the Sittings 
after, and on the Removal of an Indid ment from other Counties, requir- 
ed ſuch Recognizance for a Trial at the next Aſſiſes. | 


10 Mod. 193, And agreeably hereto it is enacted by 5 W. & M. cap. 11.and 86 g I, 


205, 278. 


3. cap. 33. That all Parties indicted at a General or Quarter Seſſions 
of the Peace, proſecuting a Certiorari, before the Allowance thereof 
* ſhall firſt find two ſufficient Manucaptors, who ſhall enter into a Re- 
** cognizance in the Sum of 20 J. before one or more Juſtices of the 
Peace of the County or Place, (or elſe before one of the Judges of the 
« King's Bench, in which Cafe ſuch Judge ſhall make Mention of it 
under his Hand on the Back of the Writ) and the Recognizance ſhall 
* be with Condition, at the Return of ſuch Writ, to appear and plead to 
* the Indictment or Preſentment in the Court of King's Bench, and at 
his own Coſts to procure the Iſſue that ſhall be joined upon the faid 
* Inditment or Preſentment, or any Plea relating thereto, to be tried 
* at the next Aſſiſes for the County wherein the Indictment was found, 


page 353“ *after ſuch Certiorariſhall be returnable, if not in London, Weſt minſter or 


'* Middlefex ; and if there, then to cauſe it to be tried the next [erm after 
* wherein ſuch Certiorari ſhall be granted, or at the Sitting after the ſaid 
Term, if the Court of King's Bench ſball not appoint any other Time 
for the Trial thereof; and if any other Time ſhall be appointed by the 
Court, then at ſuch other Time; and to give due Notice to the Proſe- 
** cutor, or his Clerk in Court; and alſo that the Party or Parties proſe- 
** cuting ſuch Cer/iorars, ſhall appear from Day to Day in the ſaid Court 
* of King's Bench, and not depart till he or they ſhall be diſcharged by 
the faid Court; and ſuch Recognizances, Certiorari's and Indictments, 
** ſhall be filed in the King's Bench, and the Name of the Proſecutor, 
© (it he be the Party grieved or injured) or ſome publick Officer, en- 
** dorfed on the Back of the Indictment; and if the Perſon proſecuting 
** ſuch Certiorari, being the Defendant, ſhall not before Allowance thereof 

| ” ** procure 
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« procure ſuch Manucaptors to be found as aforeſaid, the Juſtices of the 
as . ſhall and may proceed to Trial of the Indictment notwithſtanding 
« ſuch Certiorari.” 

And it is further enaQeel by the ſaid Statute of 5 & 6 I. & M. cap, 11. 

© That if the Defendant proſecuting ſuch Certiorari be convicted, the 
« King's Bench ſhall give reaſonable Coſts to the Proſecutor, if he be the 
Party grieved or injured, or be a civil Officer, who ſhall proſecute on 
Account of any Fact that concerned him as Officer to proſecute or pre- 
„ (ent; which Coſts ſhall be taxed according to the Couiſe of the ſaid 
Court; and the Proſecutor, for the Recovery of ſuch Coſts, ſhall within 
ten Days after Demand made of the Defendant, and Refuſal of Pay- 
ment on Oath, have an Attachment granted againſt the Defendant by the 
« faid Court for ſuch his Contempt, ard the ſaid Recognizance ſhall not 
be diſcharged till the Coſts fo taxed thail be paid.” 

And the like in Effect is enacted by the ſaid Statute of 5 & 6 V. Al. 
cap. 11, concerning the Removal of Inditments by Certiorari, within the 
Counties Palatine of Cheer, Lancaſter and Durham, 

In the Conſtruction of theſe Statutes, the following Points ſeem moſt 
remarkable. | 

That notwithſtanding the expreſs Words are, That Juſtices may pro- Keb. 440, 
ceed to Trial, Cc if a proper Recognizance be not given, notwithſtand- Sid. 260 
ing ſuch Certiorari, yet they will be in Contempt if they make no Return 2 Hawk 
to it, for all Writs muſt be obeyed, unleſs good Cauſe ſhewn to the con- F. C. 282. 
trat y. . | 
That theſe Statutes extend only to Certiorari's procured by Defendants, 6 Nod. 246. 
and vage thoſe procuted by Proſecutors remain as they were at Com- 
mon Lav. 

That theſe Statutes being in the Affirmative, as to the taking Recogni- 2 Hauk. 
rances, do not take away the Power which the Juſtices of the King's F. C. 292. 
Bench had before; and therefore, if ſuch a Juſtice take a Recognizance * Salk. 564. 
variant from the Form preſcribed by the Statute, it will be as effectual as? Li.Raymm, 
before; but it is ſaid, Ihat in ſuch Caſe the Certiorari, if procured by 156. 
the Defendant, will be no Super/ed-as, becauſe the Statutes ſeem to be ex- 
pre, that the Seſſions may proceed notwithſtanding any Certierari procur- 

5 by a Defendant, whereon ſuch Recognizance is not given as is pre- 
cribed, 

Thar if the Perſons offering to be Sureties appear to be worth twenty March 27. 
Pounds, the Juſtices cannot refuſe them, F. C. 22 

That if there be ſeveral Defendants, and ſome find Sureties, and others, Hauk. 
not, the Indictinent ſhall be removed as to thoſe at leaſt who find Sureties, P. C. 293. 
becauſe they ſhall not be prejudices by the Fault of others; and, as (a) March 27, 
tome ſay, it ſhall be removed as to all. r 

— - . G Saik55.pl.c. 
That in the taxing Colts, thoſe only are to be conſidered that were 21d. Raym 
ſubſequent to the Certiari. 85 4. | 

That the Proſecutor, by accepting the Coſts ſo taxed, is not reſtrained gp, ao 
from aggravating the Fine, becauſe he has a Right to theu by the expreſs 8e 334 
Words of the Statute, but in other Caſes, if a Proſecutor accept Coſts from Þ ere 
a Defendant, he cannot afterwards aggravate the Fire, becauſe having no g. C. 25 : 
Right to the Coſts, if he takes them at all, he mult take them in Satisfac pl. g. 
tion of the Wrong; after which it is unreaſonable for him to barraſs the 21.4 Ray. 
Defendant, | 853. 

That notwithſtanding the Condition of the Recognizance be, That the Salk. 370. 
Defendant ſhall procure a Trial at the next Aſſizes, yet the Recognizance pl. 4. 
thall not be forfeited unleſs the Proſecutor give Rules, Ec. IE 

That after the Recognizance is forfeited for not procuring a Trial, Cc. 1 3 
no Motion ſhall be made to quaſh the Indictment. 2 Hawk. 

| It r. C. 293. 


| 
: 
| 
: 


r 
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It is enafted by 3 V. & M. cap. 10. ſee. 6. againſt Deer-ſtealers, 
And the like“ That no Cer/torart ſhall be allowed to remove any Proceedings on that 
in Effect is « AQ, unleſs the Party convict ſhall become bound with good Sureties in 


nec porn 50 J. to pay full Coſts and Damages within one Month after the Con- 


M.c.23. f.. viction ſhall be confirmed, or a Pracedendo granted.“ 
and g Anno. 
c. 14. in relation to Conviction in thoſe Acts of Offences concerning the Game. Or Information con- 


eerning the Duties on Hides, by 9 Ann. c. 11, f. 47. or of Orders made at Seſſions, by 5 Geo, 2. 
c. 19. ſ. 2. Vide Head of Game.“ 


® See farther in what Caſes a Certierari is or is not grantable, the Tables to the Statutes, pare 
ticulaily the OZave Table, Title Certierari. 


— — — — — —_ _—— — — — —— —— * 2 * 


(D) There by Aﬀts of Parliament the Court 
oy 825 nch is reſtrained from grant- 
ing it. 


the 1 & 2 Ph. & Ma.c. 13. it is enacted. That no Writ of 
5 laben Corpus ot Certiorari ſhall be granted to remove any Priſoner 
out of any Gaol, or to remove any Recognizance, except the fame Writs 
(a) 1f « Ce- be (@) ſigned with the proper Hands of the Chief Juſtice, or, in his Ab- 
tierari be © ſence, of one of the Juſtices of the Court out of which the fame Writ 
taken out 124 ſhall be awarded or made, upon Pain that he that writeth any ſuch 
Vacation, « We: K . * d ( WII 
rits, not being ſigned as is aforeſaid, to forfeit for every ſuch Writ 
and teſted of. = 
the prece- five Pounds. 
dent Term, 
the Fiat for it muſt be ſigned by ſome Judge of the Court ſome Time before the Fſſoin Day of the 
ſubſequent Term, otherwiſe it is irregular ; and the Court, upon Motion, will order a Frecedendo; 
but it is ſa1d, that there is no Need for any Judge to ſign the Writ of Certisrari itfelt, but only in 
ſuch Cafes wherein it is required by Statute, Salk. 150. pl. 19. 2 Ld. Raym. 1379. 11 Mod. 174. 
pl. 16. 12 Mod. 2, 3. 2 Stra. 898. 


And by 5 V. M. cap. tir. © No Certiorari in Term-time, at the 
On this Sta- Proſecution of the Defendant, ſhall be granted out of the King's Bench, 
tute ncCofts © to remove any Iudictment or Preſentment from any General or Quarter 
are payable,** Seſſions before Trial, but on Motion and Rule in open Court; but in 
unleſs the Vacation ſuch Writ may be granted by any Judge of the ſaid Court, 
* ** whoſe Name ſhall be indorſed thereon ; and alſo the Pariy's Name at 
by the Party whoſe Inſtance it is granted.“ 


grieved, or 
by Juſtices, Mayors, Sc. or other civil Officers proſecuting as being ſuch. Bur, Rep. 431. 


It is enacted by 7 Geo. 3. rap, 42. ſeF. 15. Every Juſtice of Aſſize, of 

* Cheſter, Lancaſter, and Durham, anc great Seſſions in Wales, and J uſtice 
of the Peace, may upon his own View, or Information upon Oath by 
any Surveyor of the Highways, make Preſentment, of any Highway, 
Canſeway, or Bridge, not well and ſufficient repaired, or of any other 
*Page 355 Default or Offence, contrary to this Act; which are to be preſented in 
* ſuch Juriſdiftion where the ſame do lie, and not elſewhere ; and no Pre- 

( +) But by © ſentment or Indictment ſhall be removed by (3) Certiorari, till indictment 
Stat. 5W Se 4. or Preſentment traverſed, and Judgment given, except where the Duty 


44 


M. e. 11. * 22 , 

wane bo or Obligation of repairing Highways, Cauſeways, or Bridges, may come 
— Sug- in Queſtion; and every Preſentment ſhall be as good in Law as if found 
geEition f 66 by 


CER TTIORESRDL 


« by twelve Men ; and for every Default or Offence the faid Juſtices ſhall 
« fine, ſaving Traverſes, And five Juſtices may direct the Proſecution and Aﬀide- 
« to be carried on at the Expence of the County, and to be paid out of rr thibere. 


« the general Rates,” of; and it 
hath been 

adjudged, That if the Seſſions manifeſtly exceed their Authority in making Orders concerning High- 

ways, ſuch Orders may be removed by Certierari into the King's Bench, and quaſhed, 2 Hawk, 


F. C. 289. 


By the 7 8 V. 3. cap. 6. made for the Recovery of ſmall Tithes be-) & 8 W. 3. 
fore Juſtices of the Peace, it is enacted. That no Proceedings, or Judg- © 3+ . 4. 
ment by Virtne thereof, ſhall be removed or ſuperſeded by any Writ of 
* Certiorart out of any Court whatſoever, unleis the (5) Title of the, 4 If the 


« Tithes, Cc. ſhall come in Queſtion.” Party infifts 
on any Mat- 
ter of Law before the Juſtice of Peace, which is any way doubtfy! ; as on a Cuſtom in a Pariſh, to be 
Liſcharged of a certain Kind of Tithe, &c. the Order may be removed, within the Intent of the Sta- 
tute. 2 Hawk. P. C. 289. Nor on the following Proceedings. Bridges. 1 An. It. 1. c. 18. ſ. 5. 
Hides. 9 Ann. c. 11. ſ. 47. Coaches. 1 G. c 53.1.6. Malt. 12 An. ſt. 1. c. 2. ſ. 37. Coffee. 10 
G. c. 10. ſ. 42. Woaollen Manufacture. 13 G. c. 23. . 6. Seamen. 1 G. 2. c. 25. f. 16. Attor- 
nies. 2 C. 2. c. 23. ſ. 25, Turnpikes. 8 G. 2. c. 20. ſ. 16. County Rates. 12 G. 2. c. 29. f. 21. 
Houſes of Correction. 17 G. 2. c. 5. ſ. 31. Swearing. 19 G. 2. c. 21. ſ. 8. Havens. 19 C. 2. c. 22, 
(. s. Coals. 19 G. 2 c. 36.1. 23. Wages. 20 G. 2. c. 19. f. 6. Artificers. 23 G. 2. c. 13. . 9. 
Sope, &c. 23 G. 2. c. 21. \. 33. Small Debts. 23 C. 2. c. 33. ſ. 4 Bawdy-Houſes. 25 G. 2. c. 36. 
. 10. Clocks and Watches, 27 C. 2. c. 7. ſ. 4. Stealing Lead, & c. 29 G. 2. c. 30. ſ. 7. Lenden 
Bridge. 29 G. 2. c. 40. . 39. Gaming. 30 G. 2. c. 24. 1, 20. Militia 30 G 2. c. 26. . 88. &c. 
Bread, 31 G. 2. c. 29. ſ. 37, &c. The Thames. 31 G. 2. e. 16. J. 24, $95. 2 G. 3. e. 8. of, 
Lindon Streets. 33 C. 2. c. 30.1. 31. See further the Tables to the Statutes, Title Certiarat i. 


(F) To whom it ought to be diretted, 


Egularly a Certiorari ought to be directed to the Judge of the Inferior 2 Hawk, P. 
Court; but in ſome Caſes it may be directed to the Ofhcer known to C. 489. 

have the Cuſtody of the Record; and in ſome other Caſes to others, as tha!l 
be moſt agreeable to the Courſe of approved Precedents ; which ſeems to 
be the beft Guide in this Matter, 

If the Perſon who ought to certify a Record, as a Juſtice of (c) Peace, (e] 2 Keb. 
who hath taken a Recognizance; or (4) a Judge of Nj: prius, who has 759. 
taken a Verdict; or a (e) Coroner, who hath taken an Inqueſt, die with. 4. 3- 
the Record in his Cuſtody, the Certiorari may go to his Executor, tc. 669. * 


| | (4) Dyer 
163. Raſt. Ent. 439. 2 Inſt. 424. 2 Rol. Abr. 629. (e) Bro. Certierari g. Iudictment 23. 


Alſo it hath been adjudged, that it may be directed to a Juſtice of 11 H. 7. 6. 
Aſſiſe, to certify a Record of Atlile taken before his Companion in e 
Abtence, 2 Hawk. P, 

C. 290. 

Certiorari's for the Removal of Indictments, Sc. from Seſſions of the Regiſter 
Peace, are commonly directed either to the Juſtices of the Peace of the Origin. go. 
Diſtric generally, or to ſome of them in particular by Name, and not to F. N. B. 87. 
the Cu/tos Retulorum ; yet it hath been holden, That after a Recognizance 39,135" 


is brought in to him he ſhall (/) certify it. 2 Hawk, P, 
C. 290, 


leaves it a Doubt whether it can be certified by him, unleſs he does it as Juſtice of Peace, 


(G) How 


CERTIOR AR IL 


*Page356 (G) Mow far it is a Superſedeas to the Court 
below. 


cio. Car. II is clearly ſettled, that after a Certiorari is allowed by the Court be- 
261. low, all ſubſequent Proceedings on the Record are erroneous, Alſo 
Salk. 148. before 21 Fac. 1. c. 8. (which requires that all Certiorari's for Indictments, 
|= ' liz Forcible Entries, at Seſſions, ſhall be delivered in Court) the Delivery of ſuch 
gig.  Certiorarito any one Juſtice of the Peace of the ſame Place, made all ſub- 
Dyer 98. ſequent Proceedings erroneous ; and if any Proceſs had been before awarded 
Mo. 677. on the Indictment, the Juſtice to whom the Cerſiorari was delivered, ought 
jor Rem. immediately to have awarded a Superſedeas to the Sheriff, in order to have 
> Mod. 138. ſtopped the Execution of it; and it ſeems that the Delivery of ſuch a Su- 
12Mod. £43. per ſedeas to the Sheriff before he has begun to put a Proceſs in Execution, 
3 Salk, 79. makes his ſubſequent Execution of it wholly void, becauſe it is but a ni- 
pl. 4. niſterial At ; but if it be not delivered till after the Execution is begun, 

he may afterwards go through with it, by Virtue of a (a) Writ of Vendi- 


Ca) But tioni exponas. 


2 Hawk. P. 


C. 293. queſtions whether without ſuch Writ he can proceed. 


ide 2 It is ſaid that the bare Delivery of a Certiorari makes all ſubſequent Pra- 
Hawk. ceedings on the Record, whether before or after the Return of the Certiorari, 
294. andthe ert oeous, by Force of the Words coram nobis terminari volumus Con 
Authorities a/tbi;z in which Reſpect a Certiorari is of greater Force than a Writ of 
there cited. Error, for that becomes of no Effect if the Record be not certified in a 
reaſonable Time; alſo it hath been held that the very iſſuing of a Certiorari 
is of itſelf a Superſedeas, though it be never delivered, in the ſame Manner 
as an Appearance in the Court above; and a Super/edeas purchaſed there, 
though not delivered to the Sheriff till after the Quinto xd us, will avoid 
an Outlawry pronounced after; but it ſeems the better Opinion, that if a 
Certiorari be not delivered before Iſſue is joined, or at leaſt before the Re- 
turn of it is expired, it is of no Effect; however it is of no Force at this 
Day as to Inditments at Seſſions, as appears ſupra, Letter (D) ante 

Cro. Jac. 352» Oc. a 6 i 
282. A Certiorari for the Removal of a Recognizance for the good Behaviour, 
Yelv. 207. or for an Appearance at the Seſſions, will not ſuperſede its Obligation, be- 
Skin. 244- cauſe it would be highly inconvenient that the Party, againſt whom there 


- 276g of may be very juſt Matter of Complaint, ſhould be let looſe upon the bare 


2 Rol. Abr. bringing a Writ, 
492. cont, 

and Dalt. 

cap. 75.cont, 


2 äůäů —— 


(H) In what Manner it is to be returned, 


(5) Cro. HE Return of a Certiorari ought to be under the Seal of the () 
my Lan. Inferior Court, or of the Juſtice or Juſtices to whom it is directed; 
77 Sk and if ſuch Court have no proper Seal, it may be under any (c) other 
479. pl. 27. Seal. Alſo it muſt be made, by the Perſon to whom the Certiorari is di- 
(e) Rol. Abr. rected, to the Juſtices of Peace of ſuch a Place, and if the (d) Clerk of 
75% the Peace only return it, or to the Conſtable, or to the Recorder of B. 
Keb. 385. and the (e) D Conſtable or Deputy Recorder return, (without 


ſhewing in the Return, that the Principal had Power to make a Deputy) 
or 


CERTIOR AR I 


# or to the Steward of St. Paul's, and the Steward of the Church of (a) *Page 357 
St. Peter and St. Paul return it, 2 is removed. (a) 2 Keb. 
But if it be directed to the Juſtice of Cheſter, it may be (6) returned by 385. cited. 
A. B. Chief Juſtice ; for the fame Officer is known to be meant in the 8. 4 
Writ and Return, and his Deſcription in both is in Subſtance the fame, Lev. 25 


Keb. 168. 
2 Salk. 452. pl. 3. (5) But if a Certierari directed to ſeveral Juſtices, be returned by one of — 
only, Were what ſhall be done. Vide 2 Hawk. P. C. 294, 295. 


A Recognizance taken by a Juſtice of Peace, ought to be certified by Cro. Jac. 
ſuch Juſtice only till it be made a Record of the Sctlions, after which it 569. 
ſhall be certified in the fame Manner as the other Records of the Seflions. 

The Return to a Certiorari, ditected to Juſtices of the Peace for the 2 Hawk, P. 
Removal of an Indictment, ought to have the Clauſe nec non ad diver ſas C. 295. 
felonias, Sc. in the Deſcription of the Juſtices who make the Return, 
where ſuch Clauſe is neceſſary in the Caption of an Indictment, 

A Certiorari iſſued to temove an Indictment upon the Statute 5 Elig. c. Carch. 223. 
4. for cxercifing a Trade in a Borough, to which the Mayor made this Re- The Aung 
turn, vis. Humillime Certifico quod ad Seſſianem pacis, 25 c. per Juratores oy . oy . 
praeſentatum exiſtit quod billa ſeguens eft vera, viz. quod prædic“ 8. 4 
did exerciſe, omitting the Clauſe juratores pro Domino Rege preſentant Certiorari's, 
quod, &c. ind though the Court held that without theſe Words no In- Lamb. B. 2. 
dictment was returned, yet they would not quaſh it, but ordered the Mayor © *- 197- 
to amend his Return; allo the Court held that Humillime Certifico was not _ 735 
a good Return. 10 

The Perſon to whoin a Certiorari is ditected, may make what Return 6 Mod. go. 
to it he pleaſes, and the Court will not ſtop the filing of it, on Aſſidavit 
of its (c) Falſity, except only where the publick Good requires it; as in the ) 2 Hawk, 
Caſe of the (4) Commiſſionets of Sewers, or for ſome other ſpecial Reaſon, E. C. —— 

d 
Action on the Caſe 1es for a falſe Return at the Suit of the injured Party, or there may — due. 
mation at the Suit of the King. 6 Med. 90. 2 Hawk. P. C. 298. 


Whatſoever is put into the Return to a Certiorari by Way of Explanati- 2 Salk. 492. 
on or otherwiſe, beſides what is ordered to be returned, is put in without pl. 58. 
Warrant, and not to be regarded, | 22 2 

Generally the Record itſelf, or the Tenor of it, or the Tenor of the, Hawk. P. 
Tenor, is to be certified in the Return of a Certiorari, according as the C. 298. and 
Writ requires ; for if, on a Certiorari to return an Order of Juſtices of the ve feveral 
Peace, the Tenor of it be only certified, the Return is naught ; but the — 
Return of the Tenor of an Indictment from London is good, by the City 8 
Charter ; alſo it is ſaid to be ſufficient to certity the Tenor only in all Cafes 
where the Purport of the Certiorari is not to proceed on the Record re- 
moved, but only to try the Iſſue of Nu, tie! Record, However it ſeems 
clear, that if the Court, which awards a Certiorari, have no juriſdiction 
to proceed on the Record ordered to be removed, as where the Court of 
Common Pleas award a Certiorari for an Indictment, the Tenor only ſhall 
be removed, leſt there ſhould be a Failure of Juftice, 


(J) here 


" 
N 
' 
. 
| 


D ˙ IN rg ones — — — 
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„page zy (1) Where the Recozd ſhall be ſaid to be re: 


moved. 


Por which HERE the Writ of Certiorari is improperly directed or returned, 
wide ſupra W nothing can be removed by it. | | 

(F) (G) and A Certiorari may remove a Record coming within its Deſcription, before 
(H). the Time of its Return, though there were no ſuch Record at the Time of 
pl. 13. its Teſte, or at the Time of its Delivery to the Court below, 

« KAYMm. p 

_ Ic will remove an Indictment, though there were a Diſcontinuance below, in the ſame Manner 
as a Recerdare will remove a Plaint that was diſcontinued below. 2 Hawk, P. C. 296. 


Vide 2 But it removes no Record which materially varies from the Record de- 
Hawk. P. C. ſcribed in it; as where the Writ deſcribes a Record taken before 4. B. 
8 Juſticiario noſtro and eight others, and the Record certified was taken be- 
das ten fore A. B. and ſeven others only, or before him and others, beſides the 
veral Autho- ; - 

rities there eight, or before C. D. and the other eight, or before Juſtices of a former 
cited, moſt of Reign, or where the Writ deſcribes an Indictment for ftealing two Horſes, 
which were or an Order concerning foreign Salt, or the Manor of Aneſley, and the Re- 
on the Re- . ; ; 

tarns to cord certified mentions one Horſe only, or Salt in general, or relates only 
Writs of Er- to the Manor of An/ley, without ſhewing in the Return, that Ar/ley and 
rer, for Aneſiey + are the ſame, Cc. or where the Writ mentions Orders of IndiQ- 
which vide ments againſt A. B. and C. and thoſe certified are againſt A. only, or 


Head of againſt A. and B. only. 


Error. 
+ See peſt next Clauſe but one. 


Salk. 146, But a Writ for the Removal of all Indictments againſt 4. may remove 
pl. 9. an Indictment againſt A. and twenty others, ſo far at leaſt as it (S) con- 
ape | cerns him; becauſe in Judgment of Law it is a ſeveral Indictment againſt 
(6) But per each Defendant. 

2 Hawk. 


P. C. 296. it is not agreed whether in ſuch a Caſe the Inditment ſhall be removed, ſo fer as it coa- 
cerns the other twenty. 


Pide 2 A Variance between the Certiorari and the Record certified in the Spel- 
Hawk. P.C. ling only, where the Words are of the ſame Sound, as Bird and Burd, 
290 he Au- ſeeme not to be material, becauſe it appears not by any Record of the Court, 
thorities but that the Name in the Certiorari may be the true one, and that in the 
there cited. Record, being in the ſame Sound, ſhall be intended to mean the ſame Per- 
ſon.; neither does it ſeem to be a material Variance that the Certiorari omits 
. an Addition which the Record gives the Party; but if the Certiorert give 
the Party an Addition which the Record does not, the Variance is fatal ; 
and ſo a fortiori is a Variance in giving the Party Names of a different 
Sound, or Additions of a different Kind in the Certiorari and Record certi- 
hed ; as where the one calls him William Gigpgure, and the other William 
Giggeer ; or the one calls him Henry Coachman, quocunque nomine cenſea- 
tur, and the other Henry Murton Coachman ; or the one calls him John of 
S. and the other John &. or the one calls him Knight and Baronet, and the 
other Baronet only ; or the one calls him Garret and the other Gerrard; 
Fid:Head ofor the one J. F. nuper de B. and the other F. S. nuper de C. or the one J. 
Miſnemer, S. de B. Sadler, the other J. S. de B. Salter. 


(T) Df 


CERTIOR AR I. 


* (K) Of the Pꝛoceedings of the Superioz 02 Jn-+e 
ferioz Court, after the iſſuing out of the Cer⸗ 
tiorari. 8 


FTER the Certiorari delivered, if the Inferior Court proceeds, Raym. 186. 
where by Law it ought not, it is a Contempt, for which the Court Vent. 66. 
will grant an Attachment. | Salk. 144. 
But if an Inditment be removed after Iſſue joined and remanded, thez Hawk. 


1 6 OFT 5. C. 
Inferior Court (a) ſhall proceed as if no Certiorari had been granted, 4 Aon 


the Common Law, if a Certtorari be once filed, the Proceedings below can never be revived by any 
Procedends, 2 Hawk. P. C. 294. 


Alſo if a Certiorari iſſues, and the Record is not thereby removed, the(s) 12 H. 7. 
Court ) above cannot proceed upon it, but will (c) quaſh the Writ, and 28. 
award (4) a new one, or ſuffer the Court below to proceed, and take ſuch * 85. 
{-) Order in Relation to the Defendant's Appearance, either in the one (g 2 
Court or the other, to anſwer the further Proſecution of the Cauſe againſt Salk. 147. 5 


kim, as ſhall in Diſcretion appear to be moſt proper. (0) 1 Hawk. 
. C. 297. 


(e) 12H. 7. 28. 3 Aſſ. pl. 3. 2 R. 2. 9. 2 Keb. 14. Carth. 223, 


If the Defendant, againſt whom a Record is removed into the King's 6 Mod. 246. 
Bench, do not appear, the like Proceſs ſhall go from thence as if the Cauſe Selk. 61. 
had been coinmenced there; but ſince the Record is put without Day, by 
the Removal, there is no Way to nonſuit the Plaintiff before he has ap- 
peared there, but by taking out a Scire facias to warn him to proſecute, 
whereon if the Sheriff (// return a Scire feci, he may be nonſuit. 


are returned, Quere what is to be done, 2 Hawk, P. C. 297, * We ſhould ſuppoſe a Nonſuit. 


If a Certiorari iſſues improvide emanavit, it may be ſuperſeded, the Bur. Rep. 
Return taken off from the File, and the Orders remanded. 488, 


* 


*CHAMPERTY. Tx 


of ſome Bargain to have Parr of the Thing in Diſpute, or ſome 286. 
Bes ben of i 1 eat a6h, 
As there is little ſaid in out modern Books on this Head, I ſhall onlyy, *- 
ſet down the Acts of Parliament relating to it, and thoſe Reſolutions which 
are to be met with in the old Ones. | R 
Y 


A 


$73; is the unlawful Maintenance of a Suit, in Conſideration Hawk. P.C. 


C H AMP E R T FV. | 
By Weft. 1. or 3 E. cap. 25. it is enacted, That no Officers of the 


| ** King, by themſelves or by other, ſhall maintain Pleas, Suits or Matters 
Courts of“ hanging in the King's (a) Courts, for Lands, Tenements, or (4) other 
—— 2 „Things, for to have Part or (c) Profit thereof by (4) Covenant made 
2 loft ag. between them; and he that doth ſhall be puniſhed at the King's Plea- 
2 loſt. 208. Fn 8 

Hawk. ſure. 

P. C. 257. 

(6) Maintenance in an Action Perſonal, to have Part of the Debt or Damages, is within the Statute. 
47 Al. pl. 5. Hawk. P. C. 257. (e) A Grant of Rent out of the Lands in Queſtion, is within the 
Statute; but not a Grant of Rent out of other Lands. F. N. B. 172. Hawk. P. C. 257. ( d) Any 
Contract, whether by Writing or Parol, is within the Statute. 2 lat, 20g, 563. F. N. B. 172. 


Hawk. P. C. The Maintenance of the Tenant or Defendant, is as much within the 

257 Meaning of the Statute, as the Maintenance of a Demandant or Plaintiff. 

2 Rol. Abr. A Grant of Part of a Thing in Suit, made in Conſideration of a prece- 

115 8 dent Debt, is not within the Meaning of the Statute, but ſuch only as is 

Bo. Tu. made in Conſideration of Maintenance. 

Champerty6. 

Hawk. P. C. In a Proſecution on this Statute, it doth not ſeem material whether the 

257.3ndvide Plea, wherein the Maintenance is alledged, be determined or not, or whe- 

1 ther the Party did not ſuffer any Prejudice by it. 

* ere 5 

or” By the Statute Weſtm. 2. cap. 49. it is enacted, That the Chancellor, 
« Treaſurer, Juſtices, nor any of the King's Counſel, nor Clerk of the 

(eyrhis sta- Chancery, nor of the Exchequer, nor any Juſtice, or (e) other Officer, 

tute extend- nor any of the King's Houſe, Clerk nor Lay, ſhall not receive any 

eth only to“ Church, nor Advowſon of a Church, Land, nor FTenement in Fee, by 

the Officers « Gift or by Purchaſe, or to Farm, nor by Champerty nor otherwiſe, ſo 

m_ long as the Thing is in Plea before the King, or before any of his Ofh- 

2 loſt. 484. cers, nor ſhall take no Reward thereof; and that he that doth contrary 

It has been to this Act, either hunſelf or by another, or make any Bargain, ſhall be 

held that it « puniſhed at the King's Pleaſure, as well he that purchaſeth as he that 


ſo ſtrictly 5 
reftrains all doth fell. 


ſuch Officers from purchaſing any Land, pending a Plea, that they cot be excuſed by any Conſide- 
ration of Kindred or Affinity, and that they are within the Meaning ot the Statute, by barely making 
ſuch a Purchaſe, whether they maintain the Party in his Suit or not; whereas ſuch a Purchaſe for 
good Conſideration, made by any other Perſon, or any Ter-tenant, is no Offence, unleſs it appear 
that he did it to maintain the Party. Hawk. P. C. 257. and the Authorities there cited, 


And it is further enacted by 28 E. 1. cap. 11, in the following Words, 
« Becauſe the King hath heretofore ordained by Statute, that none of 
„ his Miniſters ſhall take no Plea for Maintenance, by which Statute 
page 361“ other Officers were not bounden before this Time, the King will that 
no Officer, nor any other, (for to have Part of the Thing in Plea) ſhall 
not take upon him the Buſineſs that is in Suit, nor none upon any ſuch 
Covenant, thall give up his Right to another; and if any do, and be at- 
«© tainted thereof, the Taker ſhall forfeit unto the King fo much of his 
Lands and Goods as doth amount to tne Value of the Part that he hath 
1 purchaſed for ſuch Maintenance; and to obtain this, whoſoever will 
* thall be received to ſue for the King, before the Juſtices before whom 
the Plea hangeth, and the Judgment ſhall be given by them; but it may 
not be underſtood hereby that any Perſon ſhall be prohibited to have 
*«© Counſel of Pleaders, or of learned Men in Law, for his Fee, or of his 
« Parents or next Friends,” 
Hawk. Champerty in any Action at Law, ſeems to be agreed to be within this 
P. C. 258. Statute, and a Purchaſe of Land, pending a Suit in Equity concerning it, 
hath alſo been holden to be within it; alſo a Leaſe for Life or Years, or 4 
4 voluntary 


CHAMPERTY:.: 
voluntary Gift of Land, pending a Plea, is as much within the Statute as 
a Purchaſe for Money. 

But neither a Conveyance executed, pending a Plea, in Purſuance of aHawk.P.C. 
precedent Bargain, nor any Surrender by a Leſſee to his Leffor, nor any 258. 
Conveyance or Promiſe thereof made by a Father to his Son, or by any 
Anceſtor to his Heir apparent, nor a Gift of Land in Suit, after the End 
| of it, to a Counſellor for his Fee or Wages, without any Kind of precedent 
Bargain relating to ſuch Gift, are within the Meaning of the Statute. 


Charitable Uſes and Mortmain. 


(A) Of the ſeveral Statutes pꝛohibiting to pur- 
chaſe in Woztmain. 362. 

B) Ok Things exempt fzom, oz out of the Sta- 
tutes of Woztmain. 363. "= 

(C) That is a good charitable Uſe within the 

_ Statute 43 Eliz. riet | 

D) TUhat is a ſuperſtitious Uſe to which the 


King is intitled, 305. 
(E) How charitable Dilpoſitions have been con- 
ſtrued. 366. | 


(F) Df the Commiſſioners of charitable Uſes, 
purſuant to the Statute 43 Ela. 368. 

(G) Ot the Statute 9 Geo. 2. c. 26. Braruining 
Gifts in Moztmain by Till, &c. 369. 


4 3 


— 


* (A) Df the ſeveral Statutes pꝛohibiting to pur. age 16. 
chaſe in Moꝛtmain. 


T HE Clergy in former Days had ſo great an Aſcendant over the 
People, by inſtilling in them the Notions of Purgatory, and had 
ſo wrought on them by their Art and Management, that they 
prevailed on them to be very liberal of their Poſſeſſions, and eſpe- 
cially at their Deaths, to diſpoſe of them to thoſe only who could 3 

them 


_ r 


go A '- 
. ˙ ů: ⅛rꝛ5; . —meQ Arn - 4. as Se nee Oe - 45. 


CHARITABLE USES u MORTMAIN. 


them Happineſs in another World ; this proving very prejudicial to the 
Lords, who thereby loſt the Advantages of Wardſhips, Marriage, Relief, 
Eſcheat, Ec. (Lards in the Hands ot a Religious Houſe or Perſon being 
conſidered as in a dead Hand, yielding no Fruits to the Lord) occaſioned 

9 Hl. 3. c. 36. the Clauſe in the Statute of Magna Charta, by which it is ena&ted, Thar 
it ſhall not be lawful for any to give his Lands ts any Religious Houſe, and 
to take the ſame Lands again to hold of the ſame Houſe, &c. 

But Religious Men found Means to avoid this Statute, by purchaſing 
Lands held of themſelves, and by taking long Leaſes ; alſo all Kecleſiaſti- 
cal Perſons regular, as Abbots, Cc. thought themſelves out of this Sta- 
tute ; to meet therefore with theſe Evaſions, the 7 Ed. 1. far. 2. called 
the Statute of Mortmain, was made. 

Co. Lit, 23. By which it is provided, That no Corporation, Civil or Religious, ſhall 
purchaſe Lands in Mortmain ; and that if they do, the immediate Lord 
may enter within a Year after fuch Purchaſe made, and the ſuperior Lords, 
up to the King, in Half a Year afterwards ;, and if all ſuch Lords, immes- 
diate and wt being of full Age, within the four Seas, and out of Pri- 
fon, are negligent, the King may enter and enfeoff a Tenant by Services 
zo the King, ſaving the Mardſhip and Fſcheat to the Lord of the Fee, &c. 

2 Inſt, 75, The Clergy, when they found themſelves prohibited by Magna Charta 

Cemp. In- from purchaling Lands, and perceived that their Evaſion of that Law 

cumb, 374. was provided againſt by 7 E. 1. Hat. 2. which prohibited them not only 
from Purchaſing, but allo ulla arte wel ingenio terras ſibi igſis appropriare 
ſub pœ na forisfature eurundem, began to apply the Judgments of the 
Courts, againſt the Intention of the Law, to their own Advantage; for they 
brought their Precipe againſt the Tenant, who had agreed either to give ot 
ſell them the Lands in demand, and proſecuted the Suit, as if it had been 
really an adverſary ore, till the Tenant, according to the precedent Apree- 
ment, made Default, which was always looked upon as tuthcient Ground 
for a Judgment in Favour of the Demandant ; and the Judges preſuming 
all Recoveries juſt and lawtul, which were proſecuted in the utual Courte 
of Law, would not bring thofe covinous ones within the Statute, though 
they were apparently in fraudem legis, and attended with all thoſe Incon- 
veniencies which thoſe Statutes were made to prevent ; but the Clergy were 

(a) 13 E. 1. quickly ſtopped in this Courle, for (a) 32 Un. 2. made theſe Recoveries 

c. 38. by Default re be Mortmain; and the Expoſition of this Scatute by the 
Judges has been carried as far beyond the Letter, as their Expoſition on 

| 7 E. 1. ſeems to have lallen ſhort of the Meaning and lntention of that 

2 Inſt. 429, Law ; for though the Letter of this Act extends only to Recoveries by De- 

439. fault, yet they, and with good Reaſon too, have extended it to all other 
Recoveries, whether by Demurrer or Verdict, or otherwiſe ; for if theſe 
ſhould not be within the Meaning of the Act, an Iſſue might be taken fo 
much in Favour of the Clergy, and the Evidence offered might be ſo weak, 
that the whole Intention of the Statute would be eluded. 

page 363 * Afterwards they ſound out the Method of conveying to Uſes, which 
was firſt introduced to evade the Statutes of Mortmain ; and this ſerved 
them effeQually ; for they generally fitting in Chancery, where Uſes were 
ſolely cognizable, obliged the Feoffee to execute the Uſe according to the 

15 Rich. 2. Truſt and Confidence repoſed in him; but this Miſchief was provided 

c. 5. againſt by the Statutes of 15 Rich, 2. cap. 5. and 23 H. 8. cap. 10. 

23 Hf. 8. c. 10. Gifts in Mortmain, by Will, Cc. are alfo reftrained by 9 Geo, 2. cap. 
26. with Exceptions as to Unisetſities and Royal Colleges, 


(B) What 
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(q) Chat Things are exempt from, oz out of the 
Statutes of Moztmain. | 


HERE the (a) King (b) licences any Corporation Civil or Reli- 

gious, they may purchaſe notwithſtanding the above mentioned co. Lit. gg. 
Statutes of Mortmain. This Power the King ſeems always to have had ;(a)Formerly 
but the diſpenſing Power having been carried too high, and greatly abuſed this Licence 


| in 1 Diſpen/a- 

in a late Reign, it was thought proper to teſtrain it by 1 V. & M. St. 2.” 

c. 2. J. 12. (alſo vide 3 M. SMC. 2. 17.) but now, 2 
made by the 


King and all the Lords mediate and immediate; but now by 7 and 8 W. 3. it may be granted by the 
King alone, of whomſoever the Lands are holden, () And it hath been holden, that ſuch Li- 
cence is good without any Clauſe of Nan eb/tante, Co. Lit. 99. Plow. 502. Dyer 269.—Alſo if 
the King dies before Execution thereof, it may be executed afterwards. Co. Lit. 52. b. 


By the 7 & 8 W. 3. cap. 37. it is enacted. That it ſhall and may be 7 and d W. 3. 
«* lawful to and for the King, his Heirs and Succeſſors, when and as often, © 37+ 
and in ſuch Caſes as his Majeſty, his Heirs or Succeſlors, ſhall think fit, 
to grant to any Perſon or Perſons, Bodies Politick or Corporate, their 
© Heirs and Succeſſors, Licence to Alien in Mortmain, and alſo to purchaſe, 
« acquire, take and hold in Mortmain, in Perpetuity, or otherwiſe, any 
Lands, Tenements, Rents or Hereditaments whatſoever, of whomſoever 
the ſame ſhall be holden ; and it is hereby declared that Lands, Tene- 
* ments, Rents or Hereditaments ſo aliened or acquired, and licenſed, ſhall 
not be ſubje& to any Forfeiture, for or by Reaſon of fuch Alienation 
„or Accuiſition,” | 
By 17 Car. 2. cap. 3. For the Augmentation of poor Benefices with Cure, 
it is enacted, "That every Owner or Proprietor of any Iinpropriation, 
„ Tithes or Portion of Tithes, ſhall be enabled and impowered to give or 
«* beſtow, unite or annex the ſame, or any Part thereof, unto the Parlonage 
ot Vicarage of the Pariſh or Chapel where the fame do lie or ariſe, or 
« ſettle the fame in Truſt for the Benefit of the ſaid Parſonage or Vicarage, 
* or of the Curate or Curates there ſucceſſively, where the Parſonage is 
imptopriate, and no Vicar endowed, according to his or their reſpee- 
* tive Eſtates, without any Licence of Mortmain. And it is further 
« enated, That if the ſettied Maintenance of ſuch Parſonage, Vicarage, 
Churches or Chapels ſo united, or of any other Parſonage or Vicarage, 
« with Cure, ſhall not amount to the full Sum of 100. per Ann. clear and 
* above all Charges and Reprizes ; that then it ſhall be lawful for the 
„ Parſon, Vicar and Incumbent of the fame, and his Succeſſors, to take, 
„ receive and purchaſe to him and his Succeſſors, Lands, 'Tenements, 
* Rents, Tithes or other Hereditaments, without any Licence of Mort- 
© main, 
„By the 2 Ann. cap. 11. A Corporation is ereQed for the Diſpoſing of, Ann. c. 11. 
* the Firſt-fruits to the Clergy, with Power to take Lands and Tenements 
for the Uſe of the Clergy, having no ſettled competent Proviſion, by 
© Bargain and Sale inrolled, according to the Statute 27 H. 89 cap. 16. as 
by laſt Will and Teftament in Writing, duly executed according to *Page 364 
“ Law, without any Licence or Writ Ad quod Damnum, notwithſtanding 
the Statute of Mortmain.” 
Alſo by the Cuſtom of London, any Citizen being a Freeman of Landon, Doct. & 
and being reſident there, and taxable ro Scot and Lot, may by Will, in Stud. c. 10. 


Writing, deviſe his Lands lying in the ſaid City in Mortmain, notwithſtand- 2 
ing the above Statutes. N 7. 38 A. 


pl. 18. 45 Ed. 3.26. Rol. Abr. 666. 
Alto 
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Hob. 136. Alſo ſince the (a) Statute of Charitable Uſes, it has been held, that & 


Floed's Cale. Deviſe to the Principal, Fellows and Scholars of Je/us College in Oxford, 


* 24. and their Succeſſors, for Maintenance of a Scholar, is good, though ſuch 


(a) 43 Elz. Deviſe had been Mortmain, by the Statute 23 H. 8. cap. 10. 
c- 4. which 
vide infra. 


—ñ — 


(C) What is a good Charitable Uſe within the 
43 Z. 


Lide 35 Eliz. HE Statute 33 Elis. cap. 4. enacts, That the Commiſſioners, in- 
1 255 5 * powered by the Lord Chancellor ſball inquire, &c as to the Lands, 
3 3 &c. given by well diſpoſed People,, for Relief of aged, impotent and 
1 Os. 70. poor Feople ; for Maintenance of ſick and maimed Soldiers and Mati- 
That a Diſ- “ ners, Schools of Learning, Free-Schools, and Scholars of Univerſities ; 
poo oy c « for Repair of Bridges, Ports, Havens, Cauſeways, Churches, Sea-Banks 
e and Highways; for Education and Preferment of Orphans; for, or to- 
good at this wards the Relief. Stock or Maintenance of Houſes of Correction; for 
Day, without“ Marriages of poor Maids ; for Supportation, Aid and Help of young 
anyLicence, © Tradeſinen, Handicraftſmen and Pertons decayed, and others ; for Re- 
_ the lief or Redemption of Priſoners or Captives, and for Aid or Eaſe of any 
38 of poor Inhabitants ; concerning Payment of Fifteens, ſetting out of Sol- 
Mortmain. diers, and other Taxes,” 2 
In the Conſtruction of this Statute, it has been held, 


Duke“ Char. That Lands, Cc. g'ven for the Building of an Hoſpital, for the Relief 


109. of poor People, is a Charitable Uſe within the Equity of the Statute. 
Duke*Char. So for the Building of a Seſſions-Houſe ior a City or County; the 
109. making of a new or repairing of an old Pulpit in a Church, or the Buying 


of a Pulpit-Cuſhion or Pulpit-Cloth, or the ſetting up of new Bells, where 
none are, or the amending them where they are out of Order. 

Wy It ſeems ſettled, that Money given for the Maintenance of a Preaching 

[As 9098 Miniſter, though not a Charitable Uſe (5) mentioned in the Statute, yet 
Duke'sChar, Comes within the Equity of it; for ſumma eft ratis gue pro Religione facit. 
109. S. C. 
(5) A Gift of Lands, Cc. to a Chaplain or Miniſter to celebrate Divine Service, is neither within 
the Leiter or Meaning of this Statute ; for it was on Purpoſe omitted in the Penniag of the AR, leſt 
the Gilts intended to be employed on Purpoſes grounded on Charity, might in Change of Time, 
contrary to the Mind of the Giver, be conkicated into the King's Treaſury ; for Religion being vari- 
able according to the Pleaſure of ſucceeding Princes, that which at one Time is held for Orthodox, 
may at another be accounted Superſtitious, and then ſuch Lands are forieited, as appears by the Sta- 
tute of 1 Ed. 6. c. 14. Sir Francis Moor's Reading en the Statute 43 Eliz. c. 4. 


2 Vern. 387. But if a School-Houſe is erected by the voluntary Contributions of 
the Inhabitants of A. on the Waſte of the Lord of the Manor, and rhe 
Lord enfeoffs Truſtees, in Truſt that the Inhabitants of A. may for 
ever have a School, as of the Gift of the Lord of the Manor; this is not 
a Free-School, and fo not a Charity within the Statute of 43 Eliz. for 

*Page 3657 which the Inhabitants have a Right to ſue in the Attorney General's 

ame | | 

2 Vern. 387, So if the Lord of the Manor ſhould ere& a Mill, and convey it to Truſ- 
tees, to the Intent that the Inhabitants might have the Convenience of 
Grinding there, this would not be a Charity within the Statute. 


(D) What 


CHARITABLE USES ano MOR TMAIN. 


(D) CUhat is a ſuperſtitious Uſe to which the 
King is intitled, 


Superſtitious Uſe is deſcribed to be where Lands, Tenements, Rents, 4 Co. 104. 

Goods or Chattels are given, ſecured or appointed, for and towards Bridg. 10g. 
the Maintenance of a Prieſt or Chaplain to ſay Maſs ; for the Maintenance C'9-Jac- 51. 
of a Prieſt, or other Man, to pray for the Soul of any dead Man, in ſuch * bows 
a Church, or elſewhere; to have or maintain perpetual Obits, Lamps, * 1 8 
Torches, Ec. to be uſed at certain Times, to help to fave the Souls of 
Men out of Purgatory ; thele, and ſuch like Uſes are declared Superſti- (a) Hide . 
tious, to which the King, by Force of ſeveral (a) Statutes, and as Head of. c. ; 4. 
the Church and State, and intruſted by the Common Law, to ſee that no- 15. Rich. 2. 
thing is done in Maintenance or Propagation of a falſe Religion, is intitled o. 5- 


to, lo as to ditect and appoiat all ſuch Uſes to ſuch as are rruly'cha- 23H:$-5.10. 


ritable. 

And all Limitations of Land, c. in Fee-tail, for Life or Years, to any Duke's 
of the above mentioned Uſes, are taid to be Superſtitious, and to belong Char. 10. 
to the King, who is to direct and appoint them in eodem genere; ſo that 
they cannot revert-to the Donor, his Heirs or Repreſentatives, during the 
Time that they were to continue to the Purpoſes aforeſaid. 

So if Lands be given on Condition to find a Prieſt, Cc. though no 4 Co 124. 
Prieft be found, yet this is a Superſtitious Uſe, to which the King is in- 28 
lad ar, 106. 

But if there be a charitable Uſe intermixt with the ſuperſtitious Uſe, ſo 4 Co. 104. 
that they may be diſtinguiſhed, the King ſhall have only to much as een 
limited to the ſuperſtitious Uſe. | n 

It was found by Inqueſt, that A. deviſed to J. S. and his Heirs abſolute- Salk. 168. 
ly, without a Truſt, that he did it for the Good of his Soul, and that — + ag = 
Deviſee owned that this Eſtate was not his, but belonged to GOD, and his Lady Powe 
Saints; the Court of King's Bench held that this could not be averred to ringden, 
be a ſuperſtitious Uſe, by Reaſon of the Statute of Frauds and Perjuries ; 
and faid that a Monk might now take by Purchaſe, and ſeemed to think fo 
of a Nun; but an Information being exhibited in the Exchequer, for a 
Diſcovery, and that an Application might be made of the Deviſe to a Uſe 
truly charitable, it was held there that the Statute of Frauds did not bind 
the King, that he, as Head of the Commonwealth, is intruſted and im- 
powered to ſee that nothing is done to the Diſheriſon of the Crown, or the 
Propagation of a falſe Religion, and to that End intitled to pray a Diſco- 
very of a Truft to a ſuperititious Uſe ; and that this being a ſuperſtitious 
Ule, the King ſhall order it to be applied to a proper Uſe. 

A. having deviſed 100. to be applied to ſuch charitable Uſes as he had, vern. 224. 
by Writing under his Hand, formerly directed, and no ſuch Writing be- A:torney 
ing to be found, it was held that the King thould appoint, who gave it to General and 
the Mathematical Boys gn Chrift's Hoſpital, which was decreed accordingly 7. N 
and that the Parties ſhould be indemnified againſt the Writing referred to, how beg 

2 Charit 
for Maintaining of Independent Lectures, is ſaid to be changed into Cathechiſtical Ladies, 


A. being a beneficed Clergyman, deviſed 600/. to Mr. Paxter, to be®Page 366 
diſtributed by him to fixty Piaus ej ected Miniſters, and adds, that he did 
not give it to them for the Sake of their Nonconformity, but becauſe he vera. 248. 
knew many of them to be pious and good Men, ard in great Wat ; he 4:terney- 
allo gave Mr. Baxter 201, and 200. to be laid out in a Book of his, in- General v. 
Vol. J. C c titled, Baxter. De» 
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titled, Baxter's Call to the Unconverted ; and this was held a Superſtitions 
r Vie, which though void, yet the Charity is good, and ſhall be applied in 
Koper ko code m genere; and it was decreed for the Maintenance of a Chaplain in 
but this De. Chelſea College. 
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verſedg W. and M. by the Lords Commiſſioners. 2 Vern. 195. 


eu 266. A. by Will charged his Eſtate with an annual Sum for the Maintenance 
PMI of Scatchmen in the Univertity ot Oxon, to be lent into Scotland, to pro- 
Oeser arg Pagate the Doctrine of the Church of England there; and Preſbyteries being 
Geiſc, ſetiled in Scotland by Act of Parliament, the Queſtion was, Whether this 
Deviſe ſhould be void, and ſo fall into the Eltate and go to the Heir, or 
ſhould be applied Cy pres! But the Matter dues not appear by the Report 


to have been determined. 


+ Nete; Gifts in Mortmain by Will, Ec. are reſtrained, by g Geo. 3. c. 36. 


* 


(E) Pow Charitable Gifts and Diſpoſitions have 
been conſtrued. 


Duke's UR Chancellots have been very liberal in their ConftruQions as to 

Char. 10g, Charitable Diſpoſitions, ſo as to mike them anſwer the Intention of 

255 the Donors, and for that Purpoſe have diſpenſed with ſeveral Ceremonies 
required in other Grants; and therefore it has been held, that an Appoint- 
ment to a Charity without Livery of Sciſin, or Atto:ninent, is good, 

preced. So a Deed of Bargain and Sale to a Charitable Ute, though not good 

Chan. 391. by 27 fl. 8. c. 16. for Want of Imollment, yet ſhall be good as an Appoim- 
ment within the Statute 43 E/zz c. 4. 


Duke's So if Copyho'd Lands are deviſed to a Charity, they ſhall paſs without 

Char. 110. any Surrender, and ſhall bind the Heir, but the Lord jhall not loſe his 
Fine. | 

Dukes © Tenant in Tail, without levying a Fine or ſuffering a Recovery, may 


Char. 110, deviſe 10 a Charity, and ſuch Dilpoſition ſhall be goud, by Way of Ap- 
2Vern. 453-pointment within the Statute 43 Elig c. 4 Which being ſubſequent in Time, 


S. P. hath fo far repealed and abrogated the viatute de dorits. 
Preced, | 8 N 


Chan. 390. S. P. 


2 Vern. 39% But if J. deviſes Lands by Will, not duly executed within the Statute 
os * of Frauds and Perjuries, ſuch Diſpoſition is void, and cannot opetate as an 
3 2 Appointment; ſor the Statute of Frauds is ſubſequent to the 43 Cliz. c. 4. 
Chan. 270, and requires, That all Deviſes of Lands, Cc ſhould be in Writing du y at- 
390. teſted, c. without making any Exceptions as to charitable Diſpoſitions. 
Puke's Alſo if an Infant, Lunatick, or Feme Covert, by Will or Deed, give 
Char. 110. any Thing to a Charitable Uſe, it ſhall be void in the fame Manner as all 
Moor 824. other Acts of theirs are. 


Duke's But Choſes in Action, as Statutes, Bonds, fc, though not aſſignable at 
Char. 79. Law, yet à Gift of them is good; as an Appointment to a Charity. ; 
Duke's Alſo if Lands are given to Churchwardens of a Pariſh, to a Charitable 


Char. 82. Uſe, although the Deviſe be void in Law, they not being a Corporation 


mc 4 capable of taking Lands in Succeſſion, yet they ſhall be capable for this 


A Devile to Purpole. | 

the Princi- 

pal, Fellows and Scholars of Feſns College in Oxford, and their Succeſſors, for Maintenance of 1 

Scholar, is good; and they ſhall be in Nature of Truſtees for this Purpoſe, though before 43 Elis. 

c. 3. luch Uiſpoſition would have been Mortmain, by 22 H. 8. c. 10. Hob. 136, Lev. 284. BY 
0 
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* So where an Impropriator deviſed to one who ſerved the Cure, and to® Page 367 
all that ſhould ſerve the Cure after him, all the Tithes and other Profits, 
Cc. 3 the Curate was incapable of Taking by this Deviſe, in ſuch 
Manner, for Want of being Incorporate, and having Succeſſion; yet it 
was held, that the Heir of the Deviſee ſhould be ſeized in. Truſt ior the 
Curate tor the Time being. Duke's 

Where there has been an Uncertainty in the Deſcription of the Perſons Char. 82. 
io take, the Courts have been very liberal in their Expoſitions ; as where a Mayor of 
Deviſe of Lands to a Charity was to a Corporation by a Wrong Name ; IE 
to the Mayor and Chamberlain, inflead of the Mayor and Commonalty. Se here 


Money was 
given generally to 2 Pariſh, it was held, That it muſt be intended to the Poor of the Parih, Chas. 
Ca. 134. So where Lands were deviled to A. for Life, Remainder to the Church of St. Andrew's 
Heilbern, it was held, That the Parſon of the Church ſhould have this Remainder. Duke's Char. 113. 


2 Vent. 349. 


If one diſpoſes of Lands worth 10/. a Year, to maintain a Preacher, 8 Co. 130, 
Schoolinaſter, and poor People in Deal, and the Land after comes to be Schon «i 


worth 100. a Year, it mult be all ewployed to increaſe the ſeveral Cha- — 4 _ 
8 a 3 
rities. the Price of 
Lands in- 


creaſing, the Rents ſhall be raiſed, and laid out in Augmeatation of the Charity, Vide Duke's 
Charitable Uies 71, 112, 2 Vern, 414. Preced. Chan. 225. | | 


If in the Conſtitutions for founding an Hoſpital, it be ordained, That no Vern. «96, 
Leaſe ſhould be made for above twenty Years, and the Rent not to be 746. S. P. 
raiſed, nor above three Years Rent taken for a Fine, though the Tenant of 
the Hoſpital Lands is intitled to a beneficial Leaſe upon Renewal, yet this 
Conſtitution is not to be followed according to the Letter ; but as Times 
alter, and the Price of Proviſions increaſes, ſo the Rent ought to be raiſed 
in Proportion. 8 

If A. ſeiſed of a Manor of the yearly Value of 240! deviſes ſeveral Le- Show. P. C. 
gacies, and particularly to his Heir at Law 40/ and then adds, that being ** 
determined to ſettle for the future, after the Death of me and my Wife, the 
Manor of F. with all Lands, Woods and Appurtenances, ts Charitable 
Vs, I deviſe to M. and N. upon Truſt, that they ſhall pay yearly and for 
ever, ſeveral particular Sums to Charitable Uſes, amounting in the whole 
6% 1201, per Ann. and gives the Truftees ſomething for their Pains ; and 
there being an Overplus, it was decreed to go in Augmentation of the Cha- 
mies, it appearing to be the Teſtator's Intent to ſetile the whole Manor, 
and that the Heir ſhould have no more than 40ʃ. 

Neither will the Courts ſuffer a Charity to be diverted to other UſesDuke's 
than the Donor intended it; and therefore where Money was given for the Char. 94 
Relief of the Poor, and the Truſtees laid it out in the building a Conduit, 
this was held a Miſemployment. 

So whe: e ſeveral diſtin Charities were given to a Pariſh, wis. 1 2. per Vern. 42. 
Aun. for repairing the Church, 6/. per Ann for mending the Highways, % 
and ſo much to the Poor, in all 4o/. per Ann. and the "Truſtees having paid * 
10s. for every Day's LeQure to a Lecturer, and laid out other Parts of it 
tor the Service of the Fariſh, but not according to the Zitections of the 
Donor; it was held by my Lord Chancellor, That if it ſhould be admit - 
ted that Pariſhioners might change and apply Parochial Charities as they 
thoughn fir, it would deſtroy all Charities ; and therefore ordered, that for 
what was paid the Parſon, they ſhould not be allowed a Farthing, but that 
for the other Payments they ſhould be allowed the Money, being promiſ- 
cuoufly paid ſor ſeveral Yeats before; but for the futute, that it ſhould be 


paid according to the Terms of the Charity. | 
| Cc 2 Nor 
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| *Page 368 * Nor will the Courts be eaſil) prevailed on to change the Terms of a 
| Charity, though by the Conſent of all the Parties intereſted ; as where 4. 
| Vera, gs. deviſed gol, per Arnnum tor a Lecturer in Polemical or Caſuiſtical Divinity, 
! fo as he was a Bachelor or Doctor in Divinity, and fifty Years of Age, and 
| would read five Lectures every berm, and at the End of the Term deliver 
| fair Copies of the ſame, to be kept in the Univerſity; and in Default of 
| ſuch Lecturer he gave the 5o/ per Annum to College in Oxon, 
| with Conſent of the Heir, Application was made to mitigate the Rigour 
28 of the Qualifications, vis That a Man of forty might be capable, that three 
< Lectures may be ſuſkcient every Term, and that if fair Copies were de- 
livered in every Year, it may fvſhce ; but my Lord Chancellor refuſed to 
intermeddle, though no Oppoſitioa was made, and ſaid, that it was not 
ia the Power of the Heir to alter the Diſpoſition of his Anceſtor, 


* 


— 
2 wa 


(FT) Ok the Commiſſioners of Charitable Uſes, 
purſuant to the Statute, 43 Eliz. 


(a) Fide Y the 43 Eliz. cap. 4. it is enacted. That where Lands, Cc. are 
Ules before given to any (a) Charitable Ule, the Lord Chancellor or Keeper of 
mentioned, the Great Seal, may award Commiſſions under the Great Seal, unto any 
Letter (C). « Parts of the Realm, directed to the Biſhop and his Chancellor, in cale 
. The“ there ſhall be any Biſhop of the Dioceſe at the Time, and to other Per- 
ame Power ſons of good Behaviour, authorizing them, or any four or more of them, 
is given to © to inquire, as well by the Oaths of twelve Men or more of the County, 
the Chan- as by all other good and lawtul Ways and Means, of all and ſingular 
_ - 28 ſuch Gifis, Limitations, Ee. of Lands, Tenements, Sc. and of all 
Cancer, * Abuſes, Breaches of | rut, Negligences. Miſemployments, not imploy- 
for Lands ** ing, concealing, defrauding, miſconverting or miſgoverning any Lands, 
lying within é c, heretofore or hereatter to be given io any charitable Uſe ; and after 
the Duchy. s calling before them the Parties intereſted in any ſuch Lands, Ec. thall 
| N 2 lulk. 6 make inquiry by the Oaths of twelve Men or more of the County, (to 
. which the Parties intereſted may make their Challenges) and upon ſuch 
Inquiry, Hearing and Examination, ſet down ſuch Orders, Judgments 
and Decrees, as the ſaid Lands, Wc. may be taithfully employed to the 

Intent for which they were given; which Orders, Decrees, or Judg- 
ments, being agreeable to the Intention of the Donors or Founders, ſhal! 
* fland good and be affirmed until the fame be undone or altered by the 
Lord Chancellor, upon the Complaint of any Party grieved ; which ſaid 
nt * Orders, Judgments and Decrees of the ſaid Commiſſionets, ſhall be cer- 
n ** tified under the Seal of the ſaid Commiſſioners, or any four of them, 
| it within the Time limited in the Commiſſion, to the Lord Chancellor, 
| * who ſhall take ſuch Order for the due Execution of all or any the faid 
judgments, Orders or Decrees, as ihall be fit and convenient; and may 
upon the Hearing thereof at the Application of any Party grieved, an- 
nul, diminiſh, alter or inlarge tue {aid Orders, Judgments and Decrees 
*« of the Commiſſioners, and may tax and award good Colts againſt Per- 
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} ſons complaining without Cauſe.” 
| 


1 
4 Vide the Statute and the Exceptions thereto as to Lands given to Col- 
1 leges, where Truſtees are appointed by the Founder, c. 
| Doke's By Virtue of this Ac the Commiſſioners may appoint Truſtees, and 
ny Char. 124. enable à certain Number of them to demiſe Lands, Ec. for the beſt Ad- 
1 vantage 
"4 
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vantage of the Charity; and that when ſuch a Number of them die, the page 369 
Survivors may ele& others, and fo continue the Number appointed. 

They may likewiſe turn out Truſtees who miſbehave themſelves, as by 2 lat. 710. 
making of Leaſes at low Fines ard ſmall Rents, tc. and may decree ſuch Duke'sChar, 
Leafes void. | . 

If one who hath a Leaſe of Lands charged with a Charity, commitsDuke'sChar. 
Watte, this is fuch a Mifimployment for which the Commuthoners may de- 116. 
cree the Leaſe void. 

If a Rent-charge is granted to a Chatitable Uſe out of Lands in ſeveral Duke'sChar, 
Counties, the Commiſſioners are to charge this Rent, by their Decree, upon 6s. 
all the Lands in every County, according to an equal Diſtribution, having a 
Regard to the yearly Value of all the Lands charged ; and (a) cannot by (e The 
their Decree charge one or 1wo Minors with all the Rent, and diſcharge the Town of A. 
Reſidue in other 3 or Places; for that would be decreeing contrary hun ag: 


to the Intent of the Donors. of Charitable 
Ules, de- 
creed liable to a Charity, and the Grantces d'ſtrained for the Whole on one u ho held only Part of 
the Lande chargeable; am it was held, That, the whole Town being made charzeable, they might 
{ue for the Whole or any Part; but a Commiſſion was awarded to apportion cach Man's Share. 


Chan, Rep. 91. It has been held, That all tne Tertenants of Lands liable to a Charity need not be 
nate Parties to the Suit, for this would put the Charity to too great Difficulty ; but yet thole whoate 
6 ſucd may make the other Parties to the Information, and compel them to a Contribution, 
1 ne Commiſſioners of Chaiitzble Uſes cannot decree Coſts on this Sta- Salk, 163. 
F tute ; but it there be an Appeal from their Dectee, my Lord Chancellor 
4 may decree the Coſts, not only of the Appeal. but likewife ot the Commiſ- Abr. Eg. 
fon ; and though they deeree Coſts, yet that (hall not, upon an Appeal, be 126. 


ſufficient to reverſe the Decree; for my Lord Chancellor may either increaſe 
or leſſen the Coſts, or exempt the Party from them intirely. 


(cg) Ot the Statute 5 Geo. 2. c. 36. reſtraining 
: — Gifts in Mottmain by Will, dc.) 


4 D that Statue it is enacted, That no Manors, Lands, Tenements, 
1 Rents, Advowſons, or o her Hereditaments, corporeal or incorporeal 
3 whatſoever, nor any Sum or Sums of Money, Goods, Chattels, Srocks in 
3 the Publick Funds, Securities for Money, or any other perſonal Eſtate 
3 whatſoever to be laid out and diſpoſed of in the Purchaſe of any Lands, 
3 Tenements or Hereditaments, ſhall be given, granted, aliened, limited, 
3 releaſed, rransferred, aſſigned or uppointed, or any ways conveyed or ſet- 
J tied to or upon any Pertun or Perſons, Bodies politic or corporate, or other- 
. wite, tor any Eſtate or Intereſt wh tſoever, or any ways charged or incum- 


bered by any Perſon or Perſons whatſoever, in 'Fruft, or for the Benefit of 
any Charitable Uſes whatſoever ; unleſs ſuch Gift, Conveyance, Appoint- 
ment or Settlement of ary fuch-Lands, Tenements or Hereditaments, Sum 
or Sums of Moncy, or perſonal Eſtate (other than Stocks in the Publick . 


* E P = 
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Funds) be ard be made by Deed indented, ſealed and delivered in the FP. 
Þ lence of two or more credible Witneſſes, twelve Calendar Months at 
7 ent before the Death of ſuch Donor or Grantor Nc uing the Days ß 


tie Execution and Death) and be inrolled in his Majeſty's High Court of ; 

Chancery, within /zx Calendar Months next after the Execution thereot ; / / / /Z », 

anc unleſs ſuch Stocks be transferred in the publick Books, uſually kept 
for 
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for the Transfer of Stocks, fix Calendar Months at leaſt before the Death 

of ſuch Donor or Grantor (including the Days of the Transfer and Death) 

and unleſs the ſame be made to take Effect in 1 e for the Charitable 

Uſe intended, immediately from the Making thereof, and be without any 

Power of Revocation, Relervation, Trot Condition, Limitarion, Clauſe 
ent 


or Agreement whatſoever, for the Ben 
any Perſon or Perſons claiming under him. 
Seck. 2. Provided always, That nothing herein before mentioned relating 
to the ſealing and delivering of any Deed or Deeds, twelve Calendar 
Months at leaſt before MEDeath of "the Grantor, or tö he Transfer of 
any Stock /ix Calendar Months before the Death of the Grantor, or Perſon 
making ſuch Transfer, ſhall extend, or be conſtrued to extend, to any 
Purchaſe of any Eſtate or Intereſt in Lands, Tenements or Hereditaments, 


of the Donor or Grantor, or of 


or any Transfer of any Stock, to hEmade really, and bona fide, for a full 
and valuable Conſideration actually paid at_or.before the making of ſuch 


* — 


Conveyance or Transfer without Fraud or Colluſion. 

By /e. 3. All Gifts, Grants, Conveyances, Appointments, Aſſurances, 
Transfers ard Settlements whatſoever made in any other Manner or Form 
than by this Act is directed and appointed, ſhall be abſolutely null and void. 

But not to prejudice the two Univerſities, or the Colleges of Eton, Min- 
chefter, or Weſtminſter, 

No College to hoid-more Advowſons than ſhall be equal to a Moiety of 
their Fellows, c. 

This Act not to extend to Eſtates in Scotland. 

If a Man by Will gives 500l. out of his pei ſonal Eſtate to Truſtees, in 


| Truſt, to lay out Part in building a School-houſe, ard Schoolmafter's- 


houſe, and directs that the Purchaſe of the Ground, and the Expence of 
building ſhall not exceed 2oo/. and the remaining zool. to be laid out in 
Lands or real Security, for the Maſter's Maintenance; the laſt is void by 
at. 9G. 2. c 36. and Ground may not be purchaſed with the 2000. 
but if the Pariſh has Lands, it may be laid out in the building on them, 
Attorney General v. Bowles, T. 1754. 3 Atkyns 806. 2 legen 547. 

If a Man gives a Legacy to his Executors, and then deviſes a Copyhold 
to A. he paying his Executors 1000. and gives the Reſidue of his Eflate to 
a Charity, this 1000/ is a Charge on Real Eſtate, and the Deviſe of it void 
by the Stat Arnold and Chapman, T. 1748. 1 Vezey 108. 

If a Man gives his Real Eſtate to Truſtees to fell, and with the Produce 
and his Perſonal Eſtate to pay Debts and Legacies, and (inter alia) to 
purchaſe Freehold Land for a Fund for an Annuity to preach a Sermon, 
to keep a Tomb-ſtone in Repair, and for Management of this; it is within 
9 G. 2. and void. Durour and Motteux. M. 1749. 1 Vezey 320. 

If a Mortgagee, in Poſſeſſion under habere facias, deviſes all the Money 
due on the Mortgage to a Charity; though the Heir at Law of Morrga- 
gor inſiſts to redeem, yetit is withing G. 2. Attorney General and Mey- 
rick. M. 1750. 2 Vezey 44. | 

As to the Caſes before 9 C. 2. c. 36. wide 1 egg 178, 182, 186, 


CHURCH- 
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ment of Religion, whoſe chief Duty it is to ſuppreſs all Prophane- g̃rſt Inſtitu- 
nefs and Immorality, and to fee that the Publick Worſhip be per- tion, vide 


formed with due Decency and Reverence. ray 0+ 
'ar. Antiq. 


649. Of Sideſmen, or Sinedſmen, vide Degg's Parſon 183. 


(Oe x66 (a) are Officers inſtituted for the Benefit and Advance- (a) Of their 


But though they deal chiefly in Matters belonging to the Church, yet 
are they every where treated of in our Law Books, as (5) Temporal Per- 0% Pig: 
ſons, and are undoubtedly to be conſidered as a (c) Lay Corporation veſted Hard. 359. 
with a Temporal Right in their Offices, and a Special Property in the (c) And may 
Goods belonging to the Church; which further appears by the Duties in- take Cools 
joined them by ſeveral Statutes and Acts of Parliament ; as will be more p == 
fully explained under the following Heads, 858 


Ro! Abr. 

393. March 66 but not Lands ; and therefore if a Feoffment be made to the Uſe of the Churche 
wardens of D. the Uſe is void. 12 4 9.27. Kelw. 32.a. Co. Lit 3. a. 8 P. March C6 S. P. 
per Cur. and vide Duke's Char. Ules 82. where it is ſaid, That Lands given them for à Charitable 
Uſe, ſhall be a good Appointment within the 43 El. c. 4 Vide Tit. Charitable Uſes, and Har tmain,— 
But in Lenden the Parſon and Church wardens arc a Corporation, and may purchate and demiſe Lands, 
&c, Cro, Jac. 532. March 66, 67. Lane 21. 5 Mod. 395. Ld. Raym. 337. And , Whether they 
may not have Land by Prelcription for the Reparation of the Church ? But admitting they may, vet 
they cannot prelcribe gencrally 1m nz dectmand;, for they are not Spiritual Pertons, though their Office 
be a Kind of an Eecleſiattical Office. Rol. Abr. 653. 2 Rol. Rep. 107. Comp. Inc umb. $07, 508. 


(A) Of the Manner and Right of chuüng Church⸗ 
wardens, 371. | | 

(B) Ok their Intereſt in, and Power over the 
Things belonging to the Church, 372. 

(C) Of their Power and Duty in making Bates 
in Matters relating to the Church. 373. 

(D) Of their awer and Duty in making Pꝛe⸗ 
lentments, and hindring Jrreverence in the 
Church. 374. 

(L) Ok their Accounts; and herein of Actions 
brought by, 02 againſt them, and the Remedies 
they have when their Time is expired. 375. 


(A) Df 
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*P 5 (A) Df the Manner and Right of chuſin 
__ | — s 


Cio. Jac. Y the Common Law, the Right of chuſing Churchwardens belongs to 
$32, * the Pariſhioners, who are to be at the Charge of repairing the Church, 
pea * tc and (a) therefore it is but fitting that they ſhould have it in their Power 
Noy 31, 139. to determine what Perſons are proper to be intruſted in theſe Concerns ; nor 
2 Rol. Abr. (5) does any Canon deprive them of this Right; for though by Cuſtom the 
234. Pl. 1. Pariſhioners in ſome Places chuſe one, and the Parſon another; yet this is by 
— we Virtue of the Cuſtom ; the Validity of which, as of all other Cuſtoms, muſt 
That Gonna be determined in the King's "Temporal Courts; (c) nor can the Archdeacon, 
may be che- Or any others, who by Virtue of their Offices are to ſwear and admit them, 


— by 5 ſe- controul any ſuch Election; for herein their Offices are purely miniſterial, 
ect Veſtry, 

Vide Jones 439. Cro. Car. 681. m__y are to be choſen every Eaſter Week. Degg 1, 183. What 
Perſogs are exemfted from fer. ing, vide Head of Privileges, and 1 W. & M. c. 18. By which Sta- 
tute, if any diſſenting from the Church be choſen Churchwarden, he may execute the Office by z ſuffi- 
cient Deputy, by him to be provided, who ſhall comply with the Laws in that Behalf. (a) Ard 
hence alſo it is, That in Lenden, where the Parſon and Churchwardens are a Corporation, and ma 
purchaſe and demiſe Lands, and diſpoſe of Goods, the Churchwardens are always choſen by the Pa- 
riſhioners. Cro. Jac. 532, March 66. Lane 22. (6) For the Canon, vis. Cin. 89. Ann 1603. is 
not regarded by the Common Law, Hard. 378. per Hale. Carth. 118. 8. P. per Helt, Ch. Juſt. But 
wide 2 Vent. 40. (c) For it the Archdeacon refuſes them, a Mandamus lies; of which there are 
numberleſs Inſiances. Yide 6 Mod. 89. 2 Ld. Raym. 1008. 3 Salk. 88. And where for a falſe 
Return an Action on the Caſe lies, 2 Lutw, 1012. And that in ſuch Action both the Churchwardens 
may join. 3 Lev. 362. And for an ill and evaſive Return, vide Vent. 267, 2 Salk. 433. pl. 14. 
And that betore he is ſworn he may officiate, Vent. 26 7. And that there is no Fee due for [wear- 
ing them, except by Cuſtom, Salk. 330. pl. 2. Stra. 1045. 


Carth. 118. And though by Cuſtom the, Rector or Vicar may name one, yet where 
the Vicar of Sr, Giles in Northampton was under a Deprivation tor nor taking 
the Oaths to King William and Queen Mary, and the Church being Vacant, 
the Pariſhioners proceeded to the Election of two Churchwardens, and pre- 
ſented them to be ſworn ; but the Regiſter of the Conſiſtory Court being a 
Friend to the Vicar, refuſing to ſwear them, unleſs that Perſon whom the 
late Vicar approved was nominated one, a Mandamus was granted, 

Carth. 393, he Pariſhioners are alſo Judges of the Fitneſs and Qualitcations of the 

Hill. 8 W. Perſons they chuſe for that Office; and therefore, where io a Mandamus 

_— lo to ſwear a Churchwarden, choſen according to Cuſtom, the Archdeacon 

„ = rerurned, That the Perſon preſented was a poor Dairy-man, who had no 


Comb. 417. Eſtate, and was Perſona minus habilis & idonea for that Office; the Court 


8. C. gran ed a peremprory Mandamus. 
Salk. 166. But where a Prohibition was granted Ni, to the Eccleſiaſtical Court, 
pl. 5. where J. F. ſued as Churchwarden of, &c. in Colcheſter, on a Suggeſtion, 


- yo yon '6. that in Colcheſter there is a Cuſtom for the Inhabitants to ele the Church- 
138. SC wardens, and that A. and B. were duly elected, which Matter the Detendant 
« Mod. 32g. had pleaded in the Spiritual Court; but the Plea was refuſed ; but it appear- 
S. C. ing that J S. was Churchwarden de fads, choſen by the Parſon, and that 
Mich. a Car. he all the Year acted as ſuch; and that he, with the Inhabitants and another 
eee the Churchwarden, made the Tax for which the Defendant was ſued in the Ec- 
Whaley ang ©lefialtical Court; the Rule for a Prohibition was diſcharged ; for, per Cur”, 


Lambert, Where the Queſtion is only, Who is Churchwarden ? if fuch Cuſtom is al- 


3 Keb. 533. ledged, a Plohibition ſhull be granted; but the Matter here is for a Tax for 


$42. S. C. the Repair of the Church ; and it is not material now whether he was duly 
elected or not; it is ſufficient that he was Guardian de fad; and it may be 
as well put in Iſſue, Whether the Miniſter was a rightful Miniſter ? Beſides, 
this Tax is not rated by the Churchwardens, for they have no ſuch Power, 
but it is a common Cl.arge, im poſed by the major Part of the 1 
a 


D 
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#* and the Churchwardens do no more in aſſeſſing them, than the other Pa- Page 372 
riſhioners ; and the Tax will be well aſſeſſed by the major Part of the In- 

habitants, though the Churchwardens are againſt it; their chief Buſineſs 

is in colleQing of it; and the Matter is a Matter of Eccleſiaſtical Cogni- 

ance, for the Spiritual Judge may inquire 3 the Want of Repar : 
tions of the Church. And Note, That upon the Rule for diſcharging the +» 
Prohibition, all this Matter was ordered to be entered, for fear it ſhould 

de afterwards thought, that a Prohibition was decreed where a Cuſtom 


was in queſtion, 


——— — 


B) Of their Intereſt and Power over the Things 
belonging to the Church. 


HE Churchwardens, when choſen, are a Corporation, intruſted Rol. Abr. 
with the Care and Management of the Goods belonging to the 3g3. 
Church, which they are to order for the beſt Advantage of the Pariſhion- Inſt. 492. 
ers ; they are likewiſe enabled to take Goods for the Benefit of the Church + Rol. Rep. 
but cannot diſpoſe of them without the Content of the Pariſhioners. Yau 199. 


2 Brownl, 
218. Comp. Iacumb, 390. 


They have ſuch a Special Property in the (a) Organ, (5) Bells, (c) Pariſh (%) Rol. Abt. 
Books, (4) Bible, Chalice, Surpiice, &c. belonging to the Church, that 393. 
for the taking away, or for any Damage done any of theſe, they may (e) (5)Cro. Eliz. 
bring an Action at Law; and therefore / the Parſon cannot ſue for them , 4 5 = 
in the Spiritual Court. s 398. 396. 

Ld. Raym. 
237. (4) Rol. Rep. 67. (e] That the Action muſt be for bena Parechianerum, and not bend Ec - 
cleſie. Mod. 65. per Cur", 2 Keb. 675. 8. C. and S. P. per Cur*, Vent. 89. 8 C. and S. P. and 
the Court inclined accordingly ; but ſaid the Precedents were both Ways. — Where thcy may ſue 
at Common Law for Damages, and in the Spiritual Court for the Things in Specie. Sid. 281. 2 Keb. 


6. 22. () Rol. Abr. 393. 2 Init. 492. 


If two Churchwardens ſue in the Spiritual Court for a Levy towards the Cro. Jac. 
Reparation of their Church, and have Sentence to recover, and Coſts aſ- 235. 
ſeſſed, and after, one of them releaſes, yet the other may proceed for the 8 
Colts, c. for Churchwardens have nothing but to the Uſe of the Pariſh 3216. S. C. 
and the Corporation conſiſts of both; and one only cannot releaſe or give 
away the Goods of the Church. 


Alfo they have fuch a Special Property in the Goods of the Church, that 2 Hawk. 
when they are ſtolen they may bring an Appeal for Robbery for them; (g) Ds L 4 


they may alſo ſue the Offender in the Spiritual Court pro Salute Anime, 23. 


but not to recover Damages, | Sid. 281. 
2 laſt. 492. 1 Keb. 743. Regiſt. 57. 


But the Churchwardens have no Right to, or Intereſt in, the Freehold 


and Inheritance of the Church, which () alone belongs to the Parſon or SE = 
Incumbent, | And there- 
fore the 


Churchwardens cannot grant a Licence for burying in the Church, being the Freehold of the Parſon, 
Cro, Jac. 366. Noy 104, Yet the Churchwardens, by Cuttom, may have a Fee for burying in the 
Church, becauſe the Pariſh is at the Charge of repairing the Floor. Vent. 274. 3 Kab. 504, 523, 
£2%, But the Church-yard is a common burial Place for all the Pariſhioners. Comp. Incumb. 381. 
(5) If the Walls, Windows, or Doors of the Church, be broken by auy Perſon, or the Trees in the 
Church-yard cut down, or the Graſs thereon eaten by a Stranger, the facumbent ſhall have his Ac- 
non. 27 H. 7. 21. Bro. Treſpaſs 210. 38 H. 6. 19. 1 H. 4.12, And ſo may his Leilee, if the 
Church- yard be let. 2 Rol. Abr. 337. 

Alſo 
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any are willing to contribute, they are 16 be abſolved til! the greater Part agree to make a Tax. 


cumb. 389. 


CHURCH MAR D ENS. 
page 373 Alſo the Seats in the Church being fixed to the Freehold, the Church- 


wardens (a) cannot diſpoſe of them alone, nor can the Churchwardens and 
Vide 12. Co. Rector jointly diſpoſe of them without the Conſent of the Ordinary; and 


105. though ſuch Diſpoſitions have been made, yet it has been always preſumed 
_ — that it was ſo done with the Conſent and Approbation of the Ordinary. 


2 Bulſt. 150. | | 
Hob. 69. ” Mor 878, Comp. Incumb. 382. Salk. 167. pl. 7. (a) But by the Cuſtom of Lenden, 
the Chuſchwardens have the ordering the Seats there, for the Pariſhioners are obliged to repair the 
Chancel, as well as the Body of the Church. Comp. Incumb. 365, 388. 2 Rol. Abr. 288, Poph, 
140. 2 Rol. Rep. 24. And there may be the like Cuſtom elſewhere, for the Churchwardens to dif. 
poſe of Seats. Raym. 246. admitted er Cur, But the Churchwardens mult ſhew ſome particular 
Reaſon why they are to order the Seats, excluſive of the Ordinary, for a general Allegation, that 
they uſed to Repair, which is no more than what they are obliged to by common Right, is not (ut. 
ficient. 2 Lev. 241. | 


Comp. In- But as Seats are erected for the more convenient attending of Divine 
cumb, 382. Service, and as the Pariſhioners are at the Expence of erecting them and 
8 H. 7.12. keeping them in Repair, it any of them be taken away, though they are 
+ xc ol fixed to the F reehold, yet the Churchwardens, and not the Parſon, ſhall 
dens may re- bring the Action againſt the Wrong-doer. 


move Seats | | 
erected by a Stranger in the Church. Yide Noy 108. Comp, Incumb. 357, 


| It is ſaid to have been holden, That at Common Law a Churchwarden 
_ 79. may maintain an Action upon the Caſe tor defacing a Monument in the 


Churchwar. Church. 
dens them- 4 

ſelves, nor any others, cannot take down Arms in Windows, or deface Grave-ſtones or Monuments 
erected in the Church or Church-yard ; and it they do, an Action lies by the Heirs or Fxecutors of 
the Parties tor whom they were erected. Rol. Abr. 625. Noy 104 Godb. 200, Cro. Jac, 367. 
2 Bulſt. 151. But the Ordinary may deface any ſuperſtitious Picture. Noy 104. N 


(O Df their Power and Duty in making Rates 
in Matters relating to the Church, 


Fide Comp. HE Churchwardens have no Power to make any Rate themſelves, 
Iacumb. excluſive of the Pariſhioners, their Duty being only to ſummon the 
389. Pariſhioners, who are to meet for that Purpoſe, and when they are aſſem- 
bled, a Rate made by the Majority preſent ſhall bind the whole Pariſh, 
although the Churchwardens. voted againſt it. 

But if the Churchwardens give the Pariſhioners due Notice, that they 
intend to meet for that Purpole, and the Pariſhioners refuſe to come, or 
being aſſembled refuſe to make any Rate, they may make one without 
their Concurrence ; for as they are liable to be puniſhed in the Eccleſiaſtical 
(4) By the Courts for (5) not repairing the Church, it would be unreaſonable that 
Civil and they ſhould ſuffer by the Wilfulnefs and Obſtinacy of others. 
Canon Law 
the Parion is obliged to repair the whole Church, and it is fo in all Chriſtian Kingdoms hut in Eng- 
land; for it is by the peculiar Law of this Nation, that the Pariſhioners are charged with the Re- 


pairs of the Body of the Church. Carth, 360. per Heli Ch. Juſt.—The Biſhop cannot appoint Com- 
mifſioners to tax the Pariſhioners, or make Rates for repairing the Church 2 Mod. 8. 10 Mod. 


13. 12 Mod. 9, 83, 327. Ld. Raym. 59, 612. 5 Mod. 389, But the Spiritual Court may com- 
pel the Pariſhioners to do it, and may communicate every one of them till it be repaired ; but it 


Vent. 367. 
Mod, 79, 
194. 


Comp. Incumb. 388, 389. Ot the Manner it is to be made, vide g Co. 67. Veatr. 308, 2 Mod. 222, 
254. 8 Mod. 314, 338. Pre. Chan. 42. 116, 233, 248, 416, 554. Stra. 624. 576. 2 Stra. 1145. 


Lit. Rep. 263. Poph. 137. Mod. 230. 2 Will. Rep. 125. 2 Ld. Raym, 1388. 2 Stra. 1945» 
Forteſc. 168. 


Vent. 367. The Churchwardens in ſummoning the Pariſhioners need not do it 
Comp. In- from Houte to Houſe, but a general pubſick Summons at the Church is 


ſufficient, 


8 


f 
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* ſufficient, and the major Part of them that appear upon ſuch Summons Page 374 
will bind the whole Pariſh. 

On a Motion for a Prohibition, it appeared, that the Libel recited that Carth, 360. 
J. §. Dean of, c. had preſented that the Church and Chancel of D. was cops 
out of Repair, &c, and that the Churchwardens of the faid Pariſh did * ex 
make, or cauſe to be made, a certain Rate upon the Inhabirants thereof, gl. 2; * 
towards the Charge of repairing the ſaid Church and Chancel ; and that Comb. 344. 
the Churchwardens had accordingly repaired the Church and Chancel. and 5 Mod. 384. 
beautified the ſame with Ornaments, and that H. was a Patiſhioner of the S. C. | 
ſaid Pariſh, and refuſed to pay his Proportion of the faid Rate; and it 
being objected, iſt, That the Churchwardens only could not make a 
Rate; 2dly, That the Parſon alone cught to repair the Chancel ; a Pro- 
hibition was granted generally to the whole Suit, though it was ſtrongly 
inſiſted on that the Prohibition ought to go guoad the Rate for Repairs of 


the Chancel only 


— — 


—— TT 


b Of their Power and Duty in making Pꝛe⸗ 
THINS, and hindzing Jrreverence in the 
urch. | 


Reſentments made by Churchwardens relate to the Church, the Parſon cro. Car. 
and Pariſhioners, in which they are to be guided by the Articles ce- 291. * 
livered them; but theſe Articles muſt be agreeable to the Laws of the Vent. 114. 
Church, and particularly to the Canons made and agreed on in the Year* ent. 42. 
1603; they aeed not take a JO Oath upon all the Prefentments, Thar 
they make, but may do it by Virtue of their (4) general Oath of Church-;, promiſe 


wardens, ſory Oath 
does not ſeem to be puniſhable as Perjury. Keb. 522. 


The Oath is to be general, vig. To do all Things which appertain to Hard. 364. 
their Office; and therefore if the Oath tendered requires them to preſent 
% Matters not preſentable by Law, they are not obliged to take it, (<) (5) Wher 
nor are they to be required to preſent or accuſe themſelves. a 8 


enjoined the 
Churchwarden to preſent filthy Talkers, Revilers, and common Sowers of Sedition c—_ Neigh- 
bours ; the Court held that theſe general Terms comprehended Matters out of their Juriſdiction, and 
that if the Churchwarden had pleaded there quod non tenctur reſpondere as to thoſe Matters, and the 
Plea had been refuſed, a Prohibition ought to have been granted. Vent. 114. The S. P. as to 
ſowing Sedition among Neighbours, Vent. 127. But whether any Perſon within his Pariſh hath 
incroached upon the Church-yard, is lawful, though Matter of Freehold. Vent. 127. Alſo if the 
Oath tendered has theſe general Words, wiz. To make Preſentations according to the King's Ecclefiaſe 
tical Lau; the particular Articles by way of Direction will not be ſufficient Grounds for a Prohibi- 
tion, Vent. 1279. (e) But to preſent every Perſon in the Pariſh, does not include themſelves, 


Vent. 127. 


Alſo if the Feclefiaftical Court proceeds againſt the Churchwardens in Hard. 364. 
Matters not within their Juriſdiction, an Action on the Caſe lies againſt Per Cur'. 
them. 

And if the Churchwardens maliciouſly preſent an innocent Perſon for Cro. Car, 
any Crime, by which he is put to Expence, or ſuffers in his good Name or 285 


Reputation, an Action on the Caſe lies. 7 — 
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. for though 


CHURCHW ARD ENS. 
Page 335 * In Aſſault and Battery againſt a Churchwarden, he juſtified that the 
Plaintiff was at Church in Lime of Prayers with his Hat on, and that he 
Lev. 19s, demanded of him to pull it off, and becauſe he did not do it, the Church. 
adjudged be- warden took off his Hat and laid it by him; and the Court held this 2 
m- _ good Juſtification ; and that Churchwirdens may juſtify to wake a Man, 
Es to ſwitch Boys that are at Play, and turn an excommunitated Perſon out of 
they may the Church. 
preſent 1t in 
the Eccleſiaſtical Court, yet they are not bound in the mean Time to permit ſuch Irreverence ans 
Indecency in the Church. Sand. 13, 14. S. C. adjudged; and there ſaid by the Reporter, That the 
Court, taking it to be a great Miſdemeanor in the Plaintiff, gave Judgment againſt him, without 
Regard to the Exceptions to the Defendant's Plea. Sid. 301. S. C. and S. P. adjudged; T Widen 
only doubting upon the Words of the Canon, againſt wearing a Hat, Cc. vii, What Hat intended. 
and ſard, they might appeaſe a Diſturbance in the Church, but laying Hands on a Man to pull of 
his Hat, tends to the raiſing a Diſturbance and Breach of the Peace. 2 Keb. 124, 125. S. C. adjudged, 


Comp. la- Churchwardens may reftrain and hinder any Stranger not licenſed fiom 


— Preaching in their Church or Chapel. 


49. 


(E) Of their Accounts; and herein of Aﬀions 
bzought by, o: __ them, and the Remedies 
they have when their Time is expired. 


HE Churchwardens, at the Expiration of their Year, are to give 
(a) Or to 2 up their Accounts to their (4) Pariſhioners, and on Refuſal (5) may 
ſele Com- be proceeded againſt in the Eccleſiaſtical Court, or the (c) ſheceeding 


mittee ap- Churchwardens may bring an (4) Action of Account againſt them at Com- 
pointed by . W 
the Pariſhio- MON Law. 


ners, accord- a 8 
ing to the Cuſtom of ſome Pariſhes, who may allow their Accounts, and ſuch Allowance ſhall di- 
charge them trom being called in Queſtion in the Spiritual Court. 2 Lutw. 1207, (6) By the 
ſucceeding Churchwardens, either in the Spiritual Court, or by Writ of Account at Common Law. 
Godb. 279. Rol. Rep. 71, 106, 107. 2 Keb. 6, 22. Sid. 281. (c) But the Pariſhioners cannot 


bring an Action of Account againſt them at Common Law, but muſt make new, Fc. Bro. Account 


71. 8 E. 4. 6. Bro. Corporations 55. 4 E. 4. 6. Bro. Garden 7. And though a Pariſh preſcribe 
to chuſe two Churchwardens, and that the Perſons fo choſen ſhall continue in that Office for two 
Years ; yet the Pariſh may, notwithſtanding the Preſcription, remove ſuch Wardens at their Plea- 
ſure, and chuſe new ones. 26 H 8.g b. 13 Co. 70. Comp. Incumb. 390. ide 27 H. 8. c. 25. 
in Raſtal, That no Churchwarden ſhall continue in his Office above one whole Year. (d) Vide 
Sid. 307. Where a Churchwarden of Sr. Martin's in the Frz!ds was indicted for taking a Silver 
Cup of one, for the Place of Galleiy-keeper, celere Oficii, Cc. 


Rol. Abr. If the Churchwardens, by theConſent and Agreement of the Pariſhioners, 
121. pl. 9. take a ruinous Bell and deliver it to a Bell-Founder, and that he by 
393. S. C. their Agreement ſhall have for the Caſting thereof 47. and ſhall retain 

it till the 4/. be paid; this Agreement of the Parithioners ſhall (e) excuir 
(But whe- the Churchwardens, in a Writ of Account brought againſt them by thei: 


ther they Succeſſors. 

can plead it | 

in Bar to the : 

Account, or muſt ſet it forth in Diſcharge beſore Auditors, vide Mod, 65, Vent. 88, 2 Keb. 675. 


10 Med. 22. Fitzgib. 44. Sti. 680. 
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* If the Churchwardens and Pariſhioners make an Aſſeſſment, and the *Page 376 
Churchwardens lay out the whole Money, but before the hole is collected 
their Time is expired, and new Churchwardens are choſen, the former 
Churchwardens, by having preſented ſuch Pariſhioners as refuſed to pay VidePreced. 


© "RE" ir Time, il 474ialt them ; in Chan. 42. 
before the Determination uf their Time, may ſtill proceed again „ 


* otherwiſe the new Churchwardens muſt collect ſuch Arrears, and reimburſe gere Bill 


their Predeceſſots. have been 
exhibited for 


Relief againſt the new ChurchwarJens and Pariſhioners, for Money expended by Order of the Veſtry. 


If Goods. belonging to the Church are taken away, and the Church- Cro. Eliz. 
wardens for the Time being neglect to bring an Action, the ſucceeding 453.19. 
Churchwardens may, by 5 of their Office, bring an Action againſt A Dar 
the Wrong doer, but they muſt declare ad Damnum Parochianorum, and 1 og, 
not #p/orum ; though the old Churchwardens, in whoſe Time the Fact was z Brownl. 


done, may lay it either way, _ _ 
If 4. was Churchwarden of B. and at the End of the Year gave up his Jones 132. 

Accounts to his Succeſſor, and yet A. is falſly and malicioufly cited by D. Gray and 

into the Eccleſiaſtical Court, to render an Account, and at the Requeſt of oye 


- ; a . R - 418. 
D. he is excommunicated for not rendring up his Account; an Action lies 8.C. adjudg- 
againſt D. ed, though 


the Sentence was given by a Judge; but for this vide Hard. 194, Ms; &c. 


By the 3 ff 4. V. & M. cap. 11. © In all Actions to be brought in the 
*« Courts of Meſtminſter, or at the Aſſiſes, for Money miſpent by Church- 
« wardens, the Evidence of the Pariſhioners, other than ſuch as receive 
« Alms, ſhall be taken and admitted 

Churchwardens are comprehended within the Purview of the Statutes 
7 Fac. 1. cap. 5, and 21 Fac. 1. cap. 12. as to pleading the General Iſſue 
to Actions brought againſt them, (a) and as to double Coſts when they (a) But ia 
have Judgment. an Action 

on the Caſe 

2gainſt 3 Churchwarden for a falſe and malicious Preſentment, though there be Judgment for him, 
724 he ſhall not have double Colts ; for the Statute does not extend to Spiritual Affairs. Cro, Car, 
65, 286, Jones 305. S. C. F 


[By 11 Geo. 2. c. 76. . 5. Churchwardens, ©c. are required to carry 
Hawkers of Brandy, c. before Juſtices of Peace, Cc. 
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(A) . kinds of Otkenders are to be commit: 
eb. 377- | 

(B) By whom. 377. 

(C) To what Piton. 378. 

(D) What is to be done previous to their Com- 
mitment. 380. 

(E) What ought to be the Fozm of the Com: 
mitment. 380. 

F) At whole Charges they are to be ſent to 
Piiſon. 383. | ; 

(G) To what Court the Commitment 1s to be 
certified, 384. 

(H) By what Means the Party may be dif: 
charged from ſuch Commitment, 384. 


(A) What kinds of Ockenders are to be committed. 
2 Hawk. LL Perſons who are apprehended for Offences not baiable, as 
P. C. 116. A alſo Perſons who neglect to offer Bail for Offeaces which are 
bailable, muſt be committed. 
2 Hawk, Allo wherever a Juſtice of Peace is impowered to bind a Perſon over, or 
P. C. 116, to cauſe him to do a certain Thing, he may commit him quouſque, Cc. it 
in his Preſence he thail refuſe to be fo bound, or to do ſuch Thing. 


(B) By whom, 


I is laid down by Serjeant Hawkins as a Matter which ſeems agreed by 
„ Hawk, Pp. 1 all the old (a) Books, That wherefoever a Conſtable, oi private Perſon, 
C 116, 119, may juſtify the Arreiting another for a Felony or Treafon, he may alſo 
(4) 10H, 4. juſtify the tending or bringing him to the common Gaol ; and that every 
7- 4. private Perſon has as much Authority in Caſes of this Kind as the Sheriff, 
* 4 20, or any other Officer, and niay juſtity ſuch Impriſonment by his (6) own 
IE. 4.26. b. Authority, but not by the Couunand of anvther. | 
27. 2, 


20 E. 4.6. b. 10 E. 4.19. b. 18.8. 6 H. 5. 4. b. 6 a 4 H. 7. 3. b. 11 Ed. 4 4. b. (b)s H. 
7. 4. b. 5. a. Fitz. Falſe Impriſonment 8. 


2 Hawk. P. But inaſmuch as it is certain, that a Perſon lawfully making ſuch an 
C 117, . Arreſt, (c) may juſtify bringing the Paity to the Conſtable, in order to 
(<}9 E. 4. be carried by him before a Juſtice of Peace; and inaſmuch as the Sta- 
— d. tutes of 1 & 2 Pb. & A. cap. 13. and 2 f 3 Ph. & M. cap. 10. which di- 
11 P. C. , rect in what Manner Perſons brought before a Juſtice of the Peace ſor 
142, Felony ſhall be examined by him, in order to their being committed or 

bailed, ſeem clgarly to ſuppoſe, that all ſuch Perſons are to be brought be- 

fore ſuch Juſtice for ſuch Purpoſe; and inaſmuch as the Statute of 31 Car 2. 
* Which ſce c. 2. commonly called the Habeas Corpus Act, ſeeu:s to ſuppoſe, that all Per- 


Pf 10-37Þ) ſons wha are committed to Priſon are there detained by virtue of ſome War- 
rant 
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for any private Perſon who arreſts another for Felony, to cauſe him to be H. p. c 
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rant in Writing, which ſeems to be intended of a Commitment by ſome 
vlagiſttate, and the conftant Lenor of the late Books, Practice and Opi- 
nions, are “ agreeable hereto; it is certainly moſt adviſeable, at this Day, Page 378 
brought, as ſoon as conveniently he may, before ſome Juſtice of Peace, 112. ci 
that he may be committed or bailed by him. Dait. c. 118. 


It is certain, that the (a) Privy Council, or any one or two of them, or 


(b) a Secretary of State, may lawfully commit Perſons for Treaſon, and 2 f. 
other Offences agaialt the State, as in all Ages they have done. (a) And-298, 


Palm. 558. 

Sid. 78. Leon. yo. Sir William Windham's Caſe, 2 Geo. 1. Str. 2. 3 Vin. Abr. 318. (6) 
That a Secretary of State may commit, Carth, 291. reſolved in 7axley's Caſe, 5 W. & M. Skin, 
«96. pl. 9. S. P. re'olved between The King and Kendal, Salk. 347. pl. 1. S. C. and S. P. reſolved. 
Vide 5 Mod. 80. S. C. and S. P. refolved. Ld. Raym. 65. * The Author of a Libel called the 
Nr Briton No. 45 committed by the Secretaries of State, diſcharged by the Court of Common 
Pleas; See L. C. J. Prat, (afterwards Lord Camden, and Lord High Chancellor of Great Britain) 
his excelleut Argument on that Occaſion in Digeft of the Law concerning Libels in 4io p. 50. 


| Vide 2 Wilſ. 151. and 3 Burr. 169. 1742. 


But the King cannot commit, as appears from the following Caſe which See 2 Show. 
was upon an Habeas Corpus, wherein it appeared, the King had requeſted R<P-454-P\- 
tome of his Miniſtry to commit the Defendant to Gaol, but they, not having * Se 
Lvidence of the Defendant's Guilr, refuſed to grant any Warrant ; upon 
which his Majeſty, thinking the Defendant guilty, called for a Warrant, 
which he ſigned with his own Hand, by which the Defendant was com- 
mitted to the Cuſtody of a Meſſenger ; and the Warrant being taken Notice 
of by the Court of B. K. and the whole Matter being confidered, the 
Court gave their Opinion, that the Defendant ſhould be diſcherged, becauſe 
the Warrant was under the King's own Hard, and not under the Hand of 
any Secretary or Oſficet of State, or Juſtice of Peace. And the Reaſon g-e Pref. te 
given for this has been, that the King having given all his executive Power Ld. Porteſ- 
his judges and Juſtices of the Peace, there is none left in him, the exe- cue's Rep. 
cutive Power being too mean and troubleſome for his Majeſty, and if the 
King erred ever 10 much there is no Remedy againſt him, but there is a 
Remedy at Law agaiuſt any Subject whatſoever, 


(C) To what PDꝛiſon. 


Y the 31 Car 2. cap. 2. it is enacted, That no Subject of this Realm, 
being an Inhabitant or Reſiant of this Kingdom of England, Domi- 
nion of #/ales, or Town of Berwick upon Tweed, ſhall or may be en} 
* Priſoner into Scotland, Ireland, Ferſey, Guernſey, Tangier, or into Parts, 
** Garritons, Iſlands, or Places beyond the Seas, which then were, ot at 
* any Time hereafter ſhould be, within or without the Dominions of 
his Majeſty, his Heirs or Succeſſots; and that every ſuch Impritorment 


is by the ſaid Statute enacted and adjudged to be illegal; and that every 


* dubje& fo impriſoned ſhall have an Action of Falſe Iinpriſonment, and 

© recover treble Coſts, and no leſs Damages than Five Hundred Pounds 

** againſt the Perſon making ſuch Warrant, who ſhall alſo incur a 
* Premunire, 

By the 14 E. 3. cap, 10. it is enadted as followeth, © In the Right of the 

* Gaols which were wont to be in ward of the Sheriffs, and annexed 19 

theilt 


; 
1 
. 
* 
5 
3 
4 
5 
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& their Bailiwicks, it is aſſented and accorded, that they ſhall be rejoined 
to the Sheriffs, and the Sheriffs ſhall have the Cuſtody of the fame 
Gaols as before this Time they were wont to have; and they ſhall put 
in ſuch Under-keepers for whom they will anſwer.” And this is con- 
firmed by 19 H. 7. cap. 10. Allo it is recited by 5 H. 4. cap. 10. 
That divers Conſtables of Caſtles within the Realm, being aſſigned 
* Juſtices of the Peace by the King's Commiſſion, had, by Colour of 
* ſuch Commillion, uſed to take People to whom they bore evil Will, 
and impriſon them within the faid Caſtles till they have made Fine and 

Page 379% Ranſom with the ſaid Conſtables for their Deliverance.” And thereupon 
it is enacted, ** That none be impriſoned by any Juſtice of the Peace but 

(a)But u one only in the common Gaol ; (4) ſaving to Lords, and others which have 

can claim a Gaols, their Franchiſe in this Caſe,” 

Priſon as 2 ! 

Faanchiſe, unlefs he have alſo a Gaol Delivery; nor can the King grant to private Perſons to have 


the Cuſtody of Priſoners committed by Juſtices of the Peace, Ard. 345. Cro. Elia. 629. gCo, 
119. b. Salk. 343. pl. 1. 2 Hawk. P. C. 118. 2 Ld. Raym. 767, 879. 


| Since this Statute it has been held, That regularly no one can juſtify the 
pag b. detaining a Priſoner in Cuſtody out of the common Gaol, unlefs there be 
we” any ſome particular Reaſon for ſo doing; as if the Party be ſo dangerouſly (6) 
meat 21,27. ſick, that it would apparently hazard his Life to ſend him to the Gaol ; 
14 E. 4.7. (c) or there be evident Danger of a Reſcous from Rebels, Cc. (4) Vet 
2 Hawk. P. conſtant Practice ſeems to authorize a Commitment io a Mefſenger ; and 
(6) _ 4 it is (e) ſaid, That it ſhall be intended to have been made in order for 
8. b. the carrying of the Party to Gaol. 

11 E. 4. 

2 5. * (4) 2 Hawk. P. C. 118. (e) Salk. 347. pl. 1. Skin. 896. pl. 9. S. P. 


And it is ſaid, That if a Conſtable bring a Felon to Gaol, and the 
* Gaoler refuſe to receive him, the Town where he is Conſtable ought to 
. 2 +7* keep him till the next Gaol- Delivery 


Fitz. Eſcape 
8. Dalt. c. 118. Bro. Faux Impriſoament 28. 2 Hawk-P.C. 118. 


H. P. C. 114. 


HP. C. 93. If a Perfon arreſted in one County for a Crime done in it, fly into an- 
Dalt. c. 18. other County, and be retaken there, he may be committed by a Juſtice 


2 of the firit County to the Gaol of ſuch County. 


C. 118. | 
D 4 210 But by the better Opinion, If he had before any Atreſt fled into ſuch 
H. F. C. 92. County, he muſt be comantted to the Gaol thereot by a Juſtice of ſuch 
11 E. 4.4. b. County. 


$ K. 
13 E. 4. 8. Plow. 37. Keilw. 45. 2 Hawk. P. C. 118. 


Keilw Alfo-it ſeems to be laid down as a Rule by ſome Books, That any 
ca. 4.21 Offender may be committed to the Gaol next to the Flace where he was 
2 Hawk, P. taken, whether it lie in the ſame County or not. ; 

C. 118. 

Alſo it ſeems that the Court of King's Bench is not reſtrained by the ja id Statute, but may commit 
to ſuch Gao] as they ſhall think molt convenient. , | 


2 Hawk. P. 


8 As Priſoners ought to be committed at firſt to the proper Priſon, ſo ought 


they not to be removed thence, except in ſome ſpecial Caſes ; and to this 
Purpoſe it is enacted by 31 Car. 2. cap. 2. That if any Subject of this 
Realm ſhall be committed to any Priſon, or in Cuſtody of any Officer or 
Officers whatſoever, for any criminal, or ſuppoſed criminal. Matter, that 
* the faid Perſon ſhall not be removed from the ſaid Priſon and Cuſtody 
into the Cuſtody of any other Officer or Officets, unleſs it be by Habeas 
; | Mm Corpus, 


3 4 
bs 
1 

4 

— 
; 
. 
* 
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« Corpus, or ſome other legal. Writ, or where the Priſoner is delivered to 
e the Conſtable or other inferior Officer, to carry ſuch Priſoner to ſome 
« common Gaol, or where any Perſon is ſent by Order of any Judge of 
« Afſife, or Juſtice of the Peace, to any common Work-houſe or Houle of 
Correction; or where the Priſoner is removed from one Priſon or Place 
to another within the ſame County, in order to a Trial or Diſcharge 
« by due Courſe of Law; or in caſe of ſudden Fire, or Infection, or other 
« Neceſſity ; upon Pain that he who makes out, ſigns, or counter-ſigns, 
« or obeys or executes ſuch Warrant, ſhall forfeit to the Party grieved 
« One Hundred Pounds for the firſt Offence, Two Hundred Pounds for 
« the ſecond, Nc.“ 


— — 


. (D) CUbat is to b 


ry 


mitment, 


Y the 2 K 3 Ph, & M. cap. 10. it is enaQted, © That every Juſtice or 
B « Juſtices, before whom any Perſon ſhall be brought for Manſlaughter 
or Felony, or for Suſpicion thereof, before he or they ſhall commit or 
« ſend ſuch Priſoner to Ward, ſhall take the Examination of ſuch Priſoner, 
« and Information of thoſe that bring him, of the Fact, and Circumſtances 
« thereof ; and the ſame, or as much thereof as ſhall be material to prove 
the Felony, ſhall put in Writing, within two Days after the faid Exami- 
nation; and the ſame ſhall certify in ſuch Manner and Form, and at ſuch 
Time, as they ſhould and ought to do, if ſuch Priſoner ſo committed or 
* ſent to Ward had been bailed, or let to Mainprize, upon ſuch Pain as in 
« itf2 Ph. & M. c. 13. is limited and appointed for not taking or not cer- . 
« tifying ſuch Examinations, &c.“ And it is further enacted, That the 
* faid Juſtices ſhall have Authority, to bind all ſuch by Recognizance or - 
„Obligation, as do declare any Thing material to prove the ſaid Man- 
* ſlaughter or Felony, to appear at the next General Gaol-Delivery to be 
* holden within the County, City, or Town Corporate, where the Trial 
of the ſaid Manſlaughter or Felony ſhall be, then and there to be given 
in Evidence againſt the Party; and that the ſaid Juſtices ſhall certify 
* the faid Bonds taken before them, in like Manner as they ought to cer- 
'* tify Bonds mentioned in the ſaid former AQ, c.“ | 

A Juſtice of the Peace may detain a Priſoner a reaſonable Time, in 0 
this Purpoſe, 


— 


** 


— 


) What ought to be the Fozm of the Com⸗ 
mitment. — 


Je VERY Commirment muſt be in Writing, ard under the Hand Tine: ur. . 


Seal, and ſhew the Authority of him that (?) made it, and the Time 891. 
and Place, and muſt be directed to the Keeper o [ 

2 Hawk, p. C. 119. (5) It may be made eicker in the King's Name, and only teſted 
tice, or in the Juſtice's Name. It, c. 125. 2 Hawk. P. C. 119. 
Execution muſt be to the Sheriff, and not ta che Gaoler, vide 5 Mod. 215 


Vot. I. 5 Dd N Ie 


e done pꝛevious to their Com⸗ - Pagez80 


rder 2 Hawk. 


to examine him; and it is (a) ſaid that three Days is a reaſonable Time or ank 


829, 830. 


the Priſon. Dalt. c. 126. 


nir ut N . 
2 Hawk. Tt may command the Gaoler to keep the Party in ſafe and cloſe Cuſtody 
P. _ '9- for this being what he is obliged to do (c) by Law, it can be no Fault to 
(<) 80-109. command him fo to do. | 43 
9 Co. 87. OE 

Dalt. 118. | : g , Ws 
It ought to ſet forth the Crime with convenient (4) Certainty, whe. 
ther the Commitment be by the (e) Privy Council, or any other Ay. 
thority, otherwiſe the Officer (/) is not puniſhable by reaſon of ſuch 
Mittimus, for ſuffering the Party to eſcape, and the Court, before whom 
he is removed by Habeas Corpus, ought to diſcharge or bail him; and 
*Page381 * this doth not only hold where (g) no Cauſe at all is expreſſed in the Com- 
mitment, but alfo where it is () ſo looſely ſet forth, that the Court cannot 

2 Hawk. adjudge whether it were a reaſonable Ground of Impriſonment, 

P. C. 119. | v 
(d) H. P. C. 94. Dalt. c. 125. 2 Inſt. 52, 691. (e) 16 Car. 1. c. 10. Cro. Car, 133, 
07, $79, 593. 2 And. 298. cont. Rol. Rep. 134. Leon. 71. (f) 2 laſt. 591. H. P. C. 109, 
alm. $50. © (g) Cro. Car. 679. Palm. 558. 2 Hawk, P. C. 119. (5) As where one was com. 
mitted for manitold Contumacy to the High Comm ſſion Court. Rol. 1 © 245. Or for refuſing 
to anſwer before them, to certain Articles. Rol. Rev. 220, 246. Or for infolent Bebaviour, aud 
Words ſpoken at the Council-Table. Cro. Car. 133, $79. 2 Bulſt. 139, 140. 


Ra But a Commitment for High Treaſon or Felony in general, without ex- 
| — 233. Preſſing the particular Species, has been held good. 


b. Dalt. c. AY x ; 
123. Sid. 78, And. 298. Keb. zog. Palm. 558. 2 Hawk. P. C. 119. Vide 2 Iuſt. 591. cont, 


| Skin, ges. But now, ſince the Habeas Corpus AR, it ſeems that ſuch a general Com- 

pl. 9. The mitment is not good; and therefore Where A. and B. were committed for 
King verſ. aiding and abetting Sir James Montgomery to make his Eſcape, who was 
Kendall and committed by a Warrant of a Secretary of State for High Treaſon, on a 
ms Habens Corpus, they were admitted to Bail, becauſe it did not appear what 
8. C. 925 Species of. "Treaſon Sit James was guilty of. 


Ld. Ray m. BCA Foe 
65. s Mod. 78. S. C. 


2 Hawk. P. It is ſafe to ſet forth that the Party is charged pon Oath ; but this is 
3 : not neceſſary; for it hath been refolved, that a Commitment for Treaſon, 
— = * for Suſpicion of it, without ſetting forth any particular Accuſation or 
2 lat. ;:, Giound of the Suſpicion, is good. 


$91, 


— 
- -» 


Every ſuch Mirtimus ought to have a lawful Conclufion, (7) vis. that 
2 Hawk. P. the Party be ſafely kept till he be delivered by Law, or by Order of Law, 
8. A - (4). or by due Courſe of Law, or that he be kept till further (/) Order, 
3 y (which thall be intended of the Order of Law) or to the like Effect; and 
H. P. C. oa if the Party be committed only for want of Bail, it ſeems () to be a good 
Cromp. 233. Concluſion of the Commitment, that he be kept till he find Bail; but a 
Dal. c. 124. Commitment (n) till the Perſon who makes it ſhall take further Order, 
2 de ſeems not to be good ; and it ſeems that the Party; committed by ſuch or 
theſeWords, any other irregular Mittimus, may be bailed. 

unt:l be be 3 Be, 

delivered by due Courſe of Law, makes no Nullity in a Juſtice of Peace's Mittimus, for they are no 
more than the Law lays. 3 Keb. 831. (7) Lev. 230. cent. Cro, Car. 558. (u) 6 Mod: 7% 
74: 2 Ld. Raym. 978. 3 Salk. 91. pl. 1. 284. pl. 12. 6 Mod. 53, Holt 590. (a) 2 laſt. 52, 
591. Rol. Rep. 220. Lev. 230. Cro. Car. 579. cent. 3 Bullt. 48, 49. Rol. Rep. 410. J 


Carth. 152, Alſo a Commitment grounded on an AQ of Parliament ought to be 
153-2dui8-conformable to the Method preſcribed by ſuch Statute ; as Where the 
Dir rence Churchwardens of. Northampton were committed on the 43 £liz. cap. 2. 
taken be- ard the Warrant concluded in the common Form, viz. until they be duly 


tweena Wdi/charged according to Law ; but the Statute appointing that the Party 


ſhould 


COMMITMENT 


ould there remain until he ſhould account, for want of ſuch Concluſion Commit- 
they were diſcharged, ops \ 
and where one is committed for a Contumacy, 


So where one Bracey was committed by the Commiſſioners of Bankrupts, ga lk. 348 
for refuſing to anſwer, and they concluded their Warrant, wiz. until he pl. z. 225 
conform himſelf to our Authority, and be thence delivered by due Courſe of Ld. Raym, 
Law ; and upon the Return of a Habeas Corpus he was diſcharged ; for 99» 183. 
the Statute only impowers them to commit until he ſubmit himſelf te be _ 53s 
by them examined. ; | | | 391. * 
2 Stra. 100g, Bracey's Cale, 5 Mod» 308. S. C. 


So where one Yaxley was committed by the Earl of Nortingham, Secretary Carth. 291. 
of State, by Virtue of the 35 Elis. tor refuſing to anſwer, whether he was 1a! Sr agg 
a Jeſuit, Seminary or a Maſffing Prieſt; and the Concluſion of the Warrant 4 ” 
* was, there 10 remain until be ſball be from thence diſcharged by due Courſe Page 382 
of lau; whereas the Words of the Statute are Special, viz. until he ſball 
anſwer unto the Queſtion ; and he was diſcharged on being aſked theſe 

veſtions, and anſwering them openly and directly in the Negative. 

Mr. Baxter being committed, by two Juſtices of the Peace of Middleſex, Baxter's 
to Clerkenwell Priſon, was brought by Habeas Corpus to C. B. the Gaoler Cale, Mich. 
returns that he keeps him by Virtue of a Warrant from the Juſtices of the 2 = 
Peace, in theſe Words, I hereas it hath been proved unto us upon Oath, bark 
Richard Baxter, Cl-r4, hath taken upon bim to preach in an unlawful A 
ſembly, Conwenticle or Meeting, under Colour or Pretence of Exerciſe of 
Religion, contrary to the Laws and Statutes of this Realm, at Acton, where 
he new liveth, in the ſaid County, not having ſubſcribed the Oath by Ad 
of Parliament in that Caſe appointed to be taten; and whereas we having 
tendred to him the Oath and Declaration appointed to be taken by ſuch as 
fhall offend againſt the ſaid Statute, which he has refuſed to take ; we 
therefore ſend you herewith the Body of the ſaid Richard Baxter, /iridly 
charging and commanding you, in bis Majeſty's Name, to receive him the 
ſaid Richard Baxter into his Majeſty's ſaid Priſon, and him there ſafely to 
heep fix Months, without Buil or Mainprize ; and hereof, &c, This Re- 
turn the Court held inſufficient, the Warrant being vitious throughour. 
Firſt, There is nothing in the Warrant to certify to the Court on what 
Statute the Juſtices proceeded. Secondly, Admit they did proceed on the 
Statute 17 Car. 2. (which they mult intend, if any) yet the Commitment 
is ill, for ſeveral Reaſons, Firlt, It does not appear that Baxter was 
guilty of any Offence at all againſt this Act. This Law does not forbid , 
Conventicles, nor enjoin the taking of any Oath, nor ſubſcribing any 
Declaration, (nay, there is no ſuch Thing as a Declaration in the Act); 
the Preaching at Conventicles is only one of the Deſcriptions that are 
there given of ſuch Perſons as are not to come within five Miles, Oc, 
2nd the taking the Oath is only allowed them as a Remedy to ſecure 
themſelves againſt the Penalty of the Law; the only Offence then, is of 
Perſons fo deſcribed, to come within five Miles of a Corporation, or the 
Place where they have taken upon them to preach, Sc. Now it does 
not appear by the Warrant that Mr. Baxter did either of theſe, it is only 
ſaid that he took upon him to preach at Aon, where he now liveth, which 
laſt Words are only the Suggeſtions of the Juſtices, and not any Part of 
that which is proved unto them, upon Oath, as the Crime intended to be 
puniſhed by the Law muſt be. Secondly, It does not. appear that he 
preached, Cc. fince the Act of Oblivion, neither is there any other De- 
ſcription given of him to make him the Peiſon intended to be reſtrained by 
the Act; the Time ſhould have been expreſſed. U hirdly, It is not ſaid 
who made the Oath before the Juſtices ; fo that the Priſoner can have no 

Ddz Reinecy 
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Remedy in Caſe the Oath were falſe, Fourthly, If his being at Aden were 
proved after, &c. yet it does not appear how long he continued there ; 
poſſibly he might be ſent tor before the Juſtices, and committed imme- 
diately after his Preaching, and then he could not be guilty of any Reſidence 
puniſhable within this Act; and for theſe Reaſons he was diſcharged. 


— 22 


Page383* (F) At whoſe Char 110 they are to be ſent to 
255 uton. 


| Andby the DV the 3 Jac. 1. cap. 10. it is enacted, That every Perſon and Per- 


9 * ſons that ſhall be committed to the common or uſual Gaol, within 
. + Ys C6 


When any © any County or Liberty within this Realm, by any Juſtice or Juſtices of 
Perſon not the Peace, for any Offence or Miſdemeanor, — Means or Ability 
having ** thereunto, ſhall bear their own reaſonable Charges for ſo conveying or 
Goods of « (ending them to the ſaid Gaol ; and the Charges alſo of ſuch as thall be 


— Ly appointed to guard them to ſuch Gaol, and ſhall fo guard them thither ; 


where be is and if any ſuch Perſon or Perſons, fo to be committed, ſhall refuſe, at 


taken, ſuffi- the Time of their Commitment and Sending to the ſaid Gaol, to de- 
cient to bear «« fray the ſaid Charges, or ſhall not then pay or bear the ſame, that then 
bear "he ſuch Juſtice or-Jultices of the Peace ſhall and may, by Writing under 
and of thoſe his or their Hand and Seal, or Hands and Seals, give Warrant to the 
who convey ** Conſtable or Conttables of the Hundred, or Conſtable or Tithingman of 
bim. is com- © the Lithing or Townſhip where ſuch Perſon or Perfons thall be dwelling 
1 and inhabiting, or from whence he or they ſhall be committed, or where 
Hou of be or they ſhall have any Goods within the County or Liberty, to ſell ſuch 
Correction, and ſo much of the Goods and Chattels of the faid Perſon, as by the 
by Warrant Diſcretion of the ſaid Juſtice or Juſtices of the Peace ſhall fatisfy and pay 
from 4 Ju- the Charges of ſuch his ot their conveying or ſending to the id Gaol ; 
rue + the Appraiſement to be made by four of the honeſt Inhabitants of the 
94 Con- Pariſh or Tithing where ſuch Goods or Chattels ſhall remain and be; 
table or o- and the Overplus of the Money which ſhall be made thereof, to be de- 
ther Ofhcer, © |jyered to the Party to whom the faid Goods ſhall belong. 

3 ©« And it is further enacted, That if the ſaid Perſons ſhall not have, o. 
Fhek luſtice * be known to have any Goods or Chattels which muy be ſold for the 
for luch ** Purpoſe aforeſaid, within the County or Liberty, an indifferent Aſſeſſ- 
County or ** ment thall be made by the Conſtables and Churchwardens, and two or. 
P ou rom three other honeſt Inhabitants of the Pariſh or Tithing where ſuch Ol- 
nn; vY ** fenders ſhall be taken oi apprehended, the ſaid Taxation being allowed 


Lamine into under the Hand of one or more Juſtice or Juſtices of the Peace, if there 


and aſcertain © be fuch Conſtables or Churchwardens there inhabiting ; and in Default 
the reaton- (of them, by four of the principal Inhabitants of the ſaid Pariſh, Town- 
_— 3“ thip or Tithing, where ſuch Offender ſhall be taken or apprehended ; 
rr withour © and if any fo aſſeſſed ſhall retuſe to pay their ſaid Taxation, then the 
Fee by his Juſtice or Juſtices of the Peace, by whom the ſaid Offenders ſhall be 
Warrant or- © committed to Priſon, or any Juſtice of the Peace near adjoining, ſhall 
derte Tren- and may give Warrant as aforeſaid to the Conſtable, Tithingman or other 
ae ” + Officer, there to diftraia the Goods of any ſo aſſeſſed, which ſhall refuſe 
but in Mid- ©* to pay the tame, and to fell the ſame; and that ſuch Perſon or Perſons 
dleſcæ the © 1o authorized, ſhall have full Power fo to diſtrain ; and by Appraiſement 
8 * of four ſubſtantial Inhabitants of the ſaid Place, to ſell a ſufficient Quan- 
mn - © tity of the Goods and Chattels of the Perſon ſo refuſing, for the Levy- 
fecrs of the | 5 ems 
Poor. . 
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ing of the ſaid Taxation; and if any Overplus of the Money come by 
« the Sale thereof, the ſame to be deliverd to the Owner.” 


NIP 


— 


* (G) To what Court the Commitment is to be *Page 384 
certified. | 


Y the 3 H. 7. cap. 3. it is enacted, That every Sheriff, Bailiff of 
B « Franchiſe, and every other Perſon, having Authority or Power of i Title 
« Keeping of Gaol, or of Prifoners for Felony, do certify the Names of Habeas Car- 
* every ſuch Priſoner in their keeping, and of every Prifoner to them com- Pas. 
« mitted for any ſuch Cauſe, at the next General Gaol-Delivery, in every 
County or Franchiſe where any ſuch Gao! ſhall be, there to be calendred 
© befdre the Juſtices of the Deliverance of the ſame Gaol, whereby they 
nmap, as well for the King as for the Party, proceed to make Deliverance 
* of ſuch Priſoners according to Law, on Pain to forfeit to the King, for 
* every Default there recorded, one hundred Shillings.“ 


* 


La 


oy 


i) By what Means the Party may be diſcharged 
from ſuch Commitment, 


been done by ſome one or other, canrot be lawfully dilcharged by z loft. 20g, 


A Perſon legally committed for a Crime, certainly appearing to have Keile. 34. 
any other but by the King “, till he be acquitted on his Trial, or have an 210. 


gnoramus found by the Grand Jury, or none to proſecute him on a Procla- 1 
mation for that Purpoſe, by the Juſtices of Gaol Delivery. | P. as 
i. e. B 


ſome one of the King's Courts, or by ſome Magiſtrate duly authorized. 


But if a Perſon be committed on a bare Suſpicion, without any Appeal Keilw. 34. 
or lodictment for a ſuppoſed Crime, where afterwards ic appears that there - 1999 
was none; as for the Murder of a Perſon thought to be dead, who after- , = Sang 
wards is found to be alive, it hath been holden that he may be ſafely diſ- p. C. 121. 
miſſed, without any farther Proceeding ; for that he who ſuffers him to 
eſcape, is properly puniſhable only as an Acceſſary, Where there can be no 
Principal; and it would be hard to puniſh one for. a Contempt founded on 


a Suſpicion appearing in ſo unconteſted a Mauer to be groundleſs. 


COMM ON. 
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Page 385 * C O M M O N. 


r is a Right or Crivilege which one or more Perſons 


4 Co. 35. 3. claim to take or uſe in ſonte Part or Portion of that which an- 
2 Inſt, oo other Man's Lands, Waters, Woods, Sc. do naturally produce, 
8 4 without having an (a) abſolute Property in ſuch Lands. Waters, Woods, 


therefore if Cc. it is called an incorporeal Right, which lies in Grant, as originally 
I havea commencing on ſome Agreement between Lords and Tenants, for ſome 
Right of valuable Purpoſes, which by Age being formed into a Preſcription conti- 


1 nues good, although there be no Deed or Inſtrument in Writing which 


Man's Soil, proves the original Contract or Agreement. 
and | grant 


it to A. reſerving Rent, if the Rent be behind, I cannot diſti ain the Beaſts of A. becauſe the Right of 
Common, which every Man has, cuns through the whole Common; and 1 cannot ſay that any par- 
ticular Part of the Common is more mine than another. Co. Lit. 47. a. 142. a. 2 Rol. Abr. 446. 


(A) Df the ſeveral Kinds of Common, 385. 


And herein, 
1. Of Common Appendant. 386. 
2. Of Common Appurtenant. 387. 
3. Of Common in Groſs. 388. 

4. Of Common pur cauſe de Vicinage. 388. 
* o the Intereſt of him who is Owner of the 
on, 389. : 

(C) Of the Commoner's Intereſt in the Soil: 
And herein of the Remedies the Law gives 

him. 390. 


I. Againſt the Lord or Owner of the Soil. 390. 
2. Againſt the other Commoners : And herein of 
Admeaſurement. 391. 


3- Againſt Strangers. 392. 


(D) Df Approvement and Jncloſure. 392. 
(E) Df Apportionment and Ertinguiſhment, 
394. | 


* 


— 


(A) Ot the ſeveral Kinds of Common, 


(a) Of the © HE general Diviſion of Common, according to ſome Books, is into, 
Nature of iſt, Common of Paſture, which is a Right or Liberty that one or 
this Kind more have to feed or fodder their Beaſt or Cattle in another Man's Lands; 
of Commons 2dly, (a) Common of Turbary, or a Liberty of cutting Turves in anoth 8 
can only be dan 


n 


CO M M ON. 


dand or Soil; 3dly, (a) Common of Piſcary, or a Right and Liberty of Ap 

- pg” 9d pendant 
taking Fiſh in another's Fiſh-pond, Pool or River; 4thly, Common of Eſto- io an Houle, 
wers, which is a Right of taking Trees or Loppings, Shrub, Underwood Yiderg Co. 
in another's Woods, Coppices, c. and 5thly, (b) A Liberty, which in 37: 4. 


ſome Manors the "Tenants have of digging and taking Sand, Gravel, Stone, 9. 2388 
c. in the Lord's Soil. | _ 
23t. Sid. 


364. 2 Keb. 290. that an Aſſiſe lies of it. 8 Co. 48. That by a Grant of a Houſe cam pertinen- 
wir, Common of Turbary paſſes, vide Cro. Jac. 179, 180. 3 Lev. 165. Vide Lev. 231. Sid. 354. 
(a) That a Man may preſcribe to have jeperalem Pr/cariam, and exclude the Owner of the Soil 
wholly ſrom Fiſhing ; for he has (till the Protit of the Soil and the Water, Sc. Co. Lit. 122. 8 Co. 
98. Vent. 391. Sand. 251. 2 Sand, 326, How it muſt be preſcribed for, vide Hard. 407. 


(6) For this vide Co. Lit. 41. b. 


. But the Word Common is uſually underſtood of Common of Paſture, of *Page 386 
which there are four (c) Kinds; firſt, Common Appendant ; ſecondly, Com- 


mon Appurtenant ; thirdly, Common in Groſs; fourthly, Common pur cauſe = _ 
de Vicinage; and therefore, — a 
| (c) For Shack 


in the County of Nerfolk, which is a Soit of Comes per cauſe de Vicinage; and the Commencement 
thereot, vide ) Co. 5, ond 


1, Of Common Appendant. - 


Common Appendant of Common Right belongs to Arable Land for Co. Lit, 
Beaſts that ſerve for Maintenance of the Plough ; as Horſes and Oxen to 122: #- 


plough the Land, Kine and Sheep to compeſter it; and for ſuch Common r 
there is (4) no Need to preſcribe “. mult be ſaid 
to have been 


Time out of Mind. 4 Co 37. Rl. Abr. 401. Cro. Car. $42. muſt be Appendant Time out of 
Mind. Keilw. 129. b. Rol. Abr. 396. Fitz. fue 143. and cannot be created at this Day. 26 


H. 8. 4. 5 Aſſ. 9. Fitz. Aﬀiſe 134. Rol. Abr. 396. 


* Qs. de hoc, For Lord Cele in his Commentary on the ſame Section, ante 12, b. ſays, © Appen 
darts are ever by Preſcription.“ : 


As the Lords of ſeveral Manors, in which there were great Waſtes, 4 Co. 97. 
uſed to portion out ſome Parts of the Arable Lands to their Tenants, * nit. 86. 
which they were to till and plough, and were to hold in Nature of Socage, 
it was neceſſary, in Support of Tillage, which has always been greatly ja- 
voured in the Law, that the Cattle employed in this Service ſhould have 
Food and Provender in ſome other Parts of the Manor; and this was uſu- 
ally aſſigned them in ſuch Waſtes as were leaſt fitted for Improvement or 
Cultivation. | | 

Hence it is, that if before the Statute of Quia Emptores Terrarum, the Rol. Abr. 
Lord of the Manor had made a Feoffment of Parcel of the Manor, to hold 306. 
of him, the Feoffee, as incident to the Grant, ſhould have Common in the 3 P 37- K 
Waſtes of the Lord. | | = lat 86. 


This Kind of Common is regularly Appendant (e) only to Arable Land, FR H. 6. 34. 
et it may be claimed by that Name, as Appendant to a Manor, Farm, az6 H. 8. 4. 
lough-Land, or a Carve of Land, though it may contain Paſture, Mea- 4 Co. 37. 2. 


dow and Wood ; for it ſhall be prefumed to have been all originally Arable nf AN 
Land, though afterwards converted into Meadow, Paſture, Cc. wy 
2 Browal. 


293, 2 Inſt, 85, 494. (e) It cannot be Appendant to Land which is approved within Time of Me- 
Ab out 2 9 Waſte of the Lord. 5 Af. 2, Bro. Common 16. S. C. Bro. Aſſ. 116. S. C. Rol. 
1, 397. 8. C. 


(4) It 
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CO M M O N. | 
(4) 33H: 6. (4d) It can only be for ſuch Cattle as are neceſſary in Tillage, as Oxen 
34. and Horſes to plough the Land, and Cows and Sheep to compeſter it; (e) 
10E.4.10.b. and therefore'a Preſcription to have Common 1 for all Manner 


— Abr. of Cattle, is not good, becauſe it comprebends- Goats, Geeſe, and ſuch 
Go. Lit. like, which is more properly Common Appurtenant. | 


142. 4 . 
le) 14 H. 6. 6. b. Bro. Common 13. 8 C. 37 H. & 34. 8. C. Rol. Abr. 397. S. C. 


17 E. 3.27, Common Appendant may by Uſage be limited to any certain Number 


— of Cattle. 


17 E. 3. 34. b. A Man may have Common Appendant for thirty Cattle in one Place, 
Rol. Abr. and to the ſame Land Common Appendant alſo in another Place, for Part 
397. S. C. of his ſaid Cattle, and fo may take it where he pleaſes. | 

27 E Common Appendant / may be through all the Year, ſaving at a cer- 

= 7 Nubg—— 1 - 5 
Rol. Abr. tain Time, in which the Lord uſes it. 
96. S. C. 
(f) May be on Condition or Limitation; as guemdiu he pays ſo much, ſo !amdiv as he ſhall be living 


in ſuch a Houſe to which the Cammon is appendant. 37 H. 6. 34. Fitz. Treſpaſs 85. S. C. Bro. 
Common 13. S. C. Rol. Abr. 397. S. C. 


page 387 ® (g) So it may be to Common in the Meadow, after the Hay cartied 
17 E. 3. 26, off, till Candlemas, 

34- Rol. 

Abr. 397. (g) So to Common in the Paſture, from the Feaſt of Sr. Augaſtin till All Saints, 17 
E. 7.26, 34. Rol. Abr. 395. S. C -o it may be to Common two Years after the Corn cut and 
carried away, till it is reſown, and every third Year per totum Annum, 12 Aſſ. 42. Rol. Abr. 39). 
S. C. Sand. 343. S. P. Vide pas Letter (C) 350. 


Salk. 169. If an Inhabitant of one Pariſh hath Common Appendant in certain waſte 

Pl. 1, Grounds which lie in another Pariſh, he ſhall be aſſeſſed, and pay Taxes 
in that Pariſh where his Farm lies, and not in that in which he hath Com- 
mon ; for the Common is only incident to it, and will paſs by a Grant of 
the Common; and is therefore to be conſidered as Part of the Farm, and 
the Farm to be taxed the higher. 


2. Of Common Appurtenant. 


Co. Lit. Common Appurtenant can only be claimed by Preſcription, and is 2 
122-2, Right of Commonage for Beaſts, not (5) only Commonable, (i) as Horſes, 


65 — Oxen, Cows and Sheep, but likewiſe for Beaſts not Commonable, as 
have it for _. | | | 

all Manner of Cattle. 16 E. 4. 33. Rol. Abr. 402. S. C. (i) Theſe are commonable, and called 
Magna Averia, for which vide Cro. Jac. 680. 2 Rol. Rep. 173. Sand. 277.—lf the Lord licenſes 
a Stranger ad penend averia into the Common, this ſhall be intended of Commonable Cattle only, 
and not of Hogs. 2 Mod, 7. per North Ch. Jult.———But if the Licence be for à particular Time, 
it is otherwiſe. 2 Mod. 7. per North, | 


5 He that claims Common by Force of a Preſcription, as an Inhabitant + 
1; E. 3. 32. of a Town, ſhall have no other Cattle to Common there, but what are 
ry Abr. (k) levant and couchant within the fame Town. 


(4) What If ; 
Cattle ſhall | 

be ſaid levant and couchant, vide Noy 30. where it is ſaid, that by Cole Ch. Juſt. ſo many Cattle 
as the Land, to which the Common is Appurtenant, may maintain in the Winter, ſo many ſhall be 
ſaid levant and couchant. Jide Vent. 54. And ſo many Beaſts may be ſaid levant and couchant 


upon 


+ None can have Intereſt in a Common, in reſpect of « Houſe in which he hath not apy Intereſt. 
Gatrxrard”s Caſe, 6 Co. 60. | 


* 


4 
A 
1 
3 
4 
ö 
* 


1 
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| CO M M © N. 
1 Man claims Common, by Preſcription, for all Manner of Common-- 
able Cattle in the Land of another, as m a Tenemenr,-this is a 1 
void Preſcription; (e) becauſe he does not ſay that it is for Cattle levantRol. Abr. 
and couchant upon the Land to which he claims it to be Appurtenant; for 3 1 

+ Man cannot have Common ſans Number appurtenant to Land; and naught upon 
when he claims the Common for all Cattle Commonable, and does not ſay a general 
for Cattle levant and couchant upon the Tenement, this ſhall be intended De 
Common ſans Number, according to the Words; (f) for there is not any 3 


Thing to limit it, when it does not ſay for Cattle levant and couchant. ict. 74.odle 

and Miller, 
Lev. 196. Sid. 313, 314. 2 Keb. 108, 120. Meller and Spateman. Sand. 346. 2 Mod. 6, 7. 
12 Mod. 249. Ld. Raym. 406, 568. 2 Ld. Raym. 1188. and vide 3 Mod. 162. 2 Ld. Raym. 
101g. 10 Mod. 145, 184, 170. Co. Ent, 656. Poph. 201. Vent. 164, 165, and fo Sand. 227. 
«djudged. 2 Mod. 75. Cro. Jac. 44. Ld. Raym. 170, 276, 644. 2 Stra. 101 ff) But if 2 
Man preſcribes for Common tor a certain Number of Cattle, as belonging to certain Land, he need 
not ſay levant and couchant. 2 Mod. 185, Vide the Diverſty adjudged, and Rol. Abr. 401. 


Vent. 163. 2 Mod. 75. Cro. Jac. 27. 


It ſeems agreed, that if a Man has a Grant of Common for a (g) 

certain Number of Beaſts, that the Commoner may take the Beaſts of 
n Stranger, and put them upon the Common, ſo that it exceed not the *Page 388 
Number. 22 Al. pl. 
84. 45 E. 


376. b. 11 H. C. 26. b. Vide Cro. Jac. 16, 576. (g) Secu of Common ſans Number. Rol. 
Abr. 402. But he that claims the ſole Paſture of Land may licenſe a Stranger to put in his Beaſt. 


1 Sand, 327. 


Alſo in Caſe of a Common Appurtenant, it is faid, That where the 

Number of the Beaſts to be commened 1s certain, the Commoner may J90et 375-, 
grant over the Commonage of Part, and reſerve the Reſt to himſelf ®, pr $487 
+© Letting 
Parcel of the Land with it. 
It is clear, that if a Commoner borrows Cattle to manure his Land, he — Aſſ. Be. 

may uſe the Common with them; for by the Borrowing he has a ſpecial = _ 

S. C. 


Property in them. | | 
. Skin. 138. 
3. Of Common in Groſs. — P. admit- 

7 t 


This is a Right of Commonage which muſt be claimed by Deed or Pre- Co. Lit. 182. 
ſcription, and has no Relation to any Land belonging to the Commoner 3, a7: 


it may be for a certatn Number of Cattle, or /ans Number, What ſhall 
be ſaid Com- 


mon in Groſs, vide Rol. Abr. 402. 13 Cos 66. 


He that hath Common in Groſs for a (a) certain Number of Cattle, Way . 6.22.h 


put in the Cattle of a Stranger, and uſe the Common with them. Rol. Abr. 
401. 8. C. 


(a) So may he who hath Common ſans Number in Groſs, 11 H. 6. 22. b. Rol. Abr. 402. 8: C. 


— _ — — 


upon 4 Houſe, as may be tied there, and are uſually to be maintained in the Houſe, 2 Brownl, 101. 
—— But per Vaugh. 253. Cattle cannot be levant on a Meſſuaye only, yet vide Salk. 169. pl. 2. 
Preſcription to have Common for all Beats levant and couchant, as appendant to a Cottage, is good; 
for a Cottage contains a Curtilage at leaſt; and there is no Difference between a Meſſuage and Cur- 
tilage as to this. Alſo a Cottage by Statute ought to have four Acres of Land, 6 Mod. 114. 8. C. 
t1 Mod. 53. pl. 29, 72. pl. 3. 12 Mod. 35. Ld. Raym. 526. And Holt Ch. Juſt. faid that he re- 
membered the Trial of an Iſſue, where it was ruled by Hale Ch. Juſt. that Foddering Cattle in the 
Yard was ſufficient Evidence of Levancy and Couchancy, Salk, 169. pl. 2. 6 Mod. 115. S. F. 
2 Ld, Ray, 1019. | 


Common 
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COM M O N. 


Common Appendant cannot be made Common: in Groſs, for this is for 
26 Hl. 8 f. Cattle levant upon the Land, to which, Cc. and therefore it cannot be le. 
Rol. Abr. Vered without Extinguiſhment. 


401. 
8. C. Cro. Car. 542.8. P. 


Rol. Abr. So Common Appurtenant for Cattle levant and couchant upon the Lang, 
402. cannot be made in Gros. 
Cro. Jac. 1g. 


S. C. But though it cannot by Grant be ſevered from the Soil, yet Common Appurtenant for 4 
certain Number of Beaſts may be granted over, per Cur*, 


Rol. Abr, If A. and all thoſe whoſe Eſtate he hath in the Manor of D. have had 
8 8 Time out of Mind a Fold - courſe, J. Common of Paſture for any Number 
432, 433. Of Sheep, not exceeding 300, in a certain Field, as appurtenant to the ſaid 
S. C. ad- Manor, he may grant over this Fold-courſe to another, and fo make it in 
Judged, and Groſs ; becauſe the Common is for a certain Number, and by the Preſcrip- 
ſtated, that tion the Sheep are not to be levant and couchant upon the Manor, but it is 
it was grant . 

ed over with a Common for ſo many Sheep appurtenant to the Manor, which may be 
Parcel of ſevered upon the Manor as well as an Advowſon, without any Prejudice 
the Manor, the Owner of the Land where the Common 1; to be taken. 


judged. 4. Of Common pur cauſe de Vicinage, 

Co. Lit. 122: Common pur cauſe de Vicinage is but an Excuſe of Trefpaſs, and no 

n. Man can put his Beaſts into the Land in which he has ſuch Common, but 
they muſt eſcape thither themſelves, and either of the Parties that has ſuch 

(5) That by Neighbouring Grounds (6) may incloſe againſt the other. 

ſuch Inclo- h | 

fure the Common is gone, 4 Co. 38. Rol. Abr. 399. S. P. 


Rol. Abr. But if there be Common pur cauſe de Vicinage between two Manors, 
399. and the Lord of one Manor incloſes, yet he ſhall not bind a Copyholder of 
the ſame Manos, but that he may have Common pur cauſe de V icinage as 
he had before. ; | 

If there be Common pur ceuſe de Vicinage between the Towns of A. 
and B. and A. hath 50 Acres of Common, and B. hath 100 Acres of 
Common, the Inhabitants of 4. cannot put more Cattle into their 


7 Co. 5. b. 
Reſolved 
ker Cur”, 


» page 389“ Com mon than the 50 Acres will depaſture, without any Regard to the 


Common of B. for the original Cauſe of this Common was not the Profit of 
either Town, but to prevent Suits in open Countries for reciprocal Eſcapes 

; from one Field into the other, 
_ 2 Bulſt. If there are two Manors in one Vill, the Tenants of each may intercom- 


Dyer 47. pl. mon; and this is likewiſe called Common pur cauſe de Vicinage. 


14. 

Rol. Abr. Every Common pur cauſe de Vicinage is Common Appendant, and there» 
* fore a Man need not preſcribe in a Common pur cauſe de Vicinage ; but it 
Poph. 201. is ſufficient to ſay, that he and all thoſe whofe Eſtate, c. have uſed to in- 
Latch 161. tercommon cauſa V icinagii. 


3 Keb. 388. 


(B) Of 
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eO M M ON. 


(3) Of the Interett of him who is Owner of the 
ol 


HE Lord of the Soil hath ſuch an Intereſt therein, that it ſeems : 
agreed, That a Cuſtom or Preſcription (a) totally to exclude him Co. Lit. 122. 
from all manner of Profit is void, as unreaſonable and againſt Law, 10 There. 
e if the 
Owner of the Soil grants to another Common ſans Number there, yet the Grantee cannot uſe the 
Common with ſo many Cattle that the Grantor ſhall not have ſufhcient Common for his Cattle. 12 


H.8. 2 Rol. Abr. 396, 399. Bridg. 5. Rol. Rep. 365, Sand. 245. S. P. admitted But 
here the Lord ſhall by Preſeription be reſtrained to a certain Number, vide 2 Rol. Abr. 267. pl. 2. 


But one may preſcribe or alledge a Cuſtom to have ſolam Veſturam terre Co. Lit 
from ſuch a Day to ſuch a Day, and exclude the Owner of the Soil. bay pe — 


; ; preſcribe to 
have ſeparalem Paſturam, and exclude the Owner of the Soil from feeding there. Co. Lit. 122. a. 


Alſo it ſeems by the better Opinion, that a Preſcription for ſol & ſeparal gut for this 
Paſtur at all Times, ſo as to exclude the Lord from feeding there, is good; vide Vent. 
for this does not exclude the Lord of all the Profits, for he ſhall have the 383. 

Mines, Trees, Ec. and is not like a Preſcription for the whole Common to * 251. 
exclude the Lord, for that is repugnant. Lev. 268. 


Potter and 
Nerth ; and 2 Lev. 2, Vent. 123, 163. 2 Sand. 324. Mod. 74. 2 Keb. 758, 842, Hephins and 
Rebinſen, 


The Lord without Preſcription cannot agiſt the Cattle of a Stranger in 30 E. 3 
the Common. _ A 


But he may (5) licence a Stranger to put in his Cattle, if he leaves Mog. 63 
ſufficient Common for the Commoners Ld. Raym. 
: 406 21d. 
Raym. 1134. 3 Will. Rep. 257. 2 Vern. 116, & vide 2 Mod. 275. (6) And if the Lord licenſes 
a Stranger ad Penend' averia into the Common, this ſhal! be intended of Commonable Cattle only, 
and not of Hogs ; but if the Licence be for a particular Time, it is otherwiſe, 2 Mod. 7. Per North, 
That ſuch Licence muſt be by Deed. 2 Lev. 2. 


27. 
ba” 


If the Lord alien in Fee the Soil where the Common is taken, ſaving his 18 Aſſ. g6. 
Power of Paſture, as Lord, he ſhall have Common there as Lord; aliter pl. 4. 


without any ſaving ; but the Alienee of the Soil may depaſture it, as the hes A 
Lord had done betore. | 396. 


If A. grants Common to B. in a certain Place, A. cannot afterwards erect Cro. Jac. 
2 Rick there; for by the Grant the Cattle of B. are to range over the whole 271. 
Place without Reſtraint ; and it ſhall not be in the Power of A. to defeat eg ans 
bis own Grant. Yelv. 201. 
S. C. ad- 


Judged. 


(C) Df 


oO MM O N. 


Page 390 (C) Df" the Commoner's Intereſt in the Doll, 
and herein of the Remedies the Law gives 
im, 185 


64) For the Commoner hath only a (a) ſpecial and limited Intereſt in the Soil, but 
Intereſt and yet he ſhall have ſuch (5) Remedies as are commenſurate to his 
Power ot a Right, and therefore may diſtrain Beaſts Damage-feaſant, bring an Action 
Commoner, on the Caſe, c. but not being abſolute Owner of the Soil, he cannot (c) 


aed tre ga bring a General Action of Treſpaſs for a Treſpaſs done upon the Common, 


ing thereof, -. + -- | . 
vide Bridg. 10, 11. Godb. 123, 124. 2 Leon. 201, 202. (5) Where he may maintain an Aſſiſe, 
and what ſhall be à ſuſſicient Seifin for that Purpoſe. Rol. Abr. 404. (c) 4 Mod. 187. Carth. 
285. admitted - Fitzgib. 8g, Ld. Raym. 239, 261, 274. 2 Ld. Raym. 1188, 1399. Vern. 308, 
2 Vern. 116, 301, 356, 575. $ Mod. 120, 272, 275, 278. 12 Mod. 24, 104. Gilb. Eq. Rep; 
183. 3 Will. Rep. 257. Comyns 341. pl. 172, 578. pl. 250. Stra. 634. Forteſc. 212. 2 Stra. 
777» 851. | 


12 H. 8. 2. A Commoner cannot regularly do any Thing on the Soil which tends to 
23 H. 8.15. the Melioration or Improvement of the Common, as cutting down of 
ne Ws Buſhes, Fern, Cc: | +054 | 
Therefore if a Common every Year in a Flood is ſurrounded with Wa- 
Rol. Abr. ter, yet the Commoner (a) cannot (e) make a (/) French in the Soil tc 
e avoid the Water; becauſe he has nothing to do with the Soil, but only to 
8. P. take the Graſs with the Mouth of his Cattle. 
Godb. 52. | 
S. P. d) So the Commoner cannot cut Buſhes, Fern, Cc. which impair the Common. Bridg. 10. 
unleſs it be by Special Preſcription. Godb. 182. (e) Unleſs by Special Cuſtom. {f) For if he 
makes any Thing de neus in the Land, he is a Treſpaſſer; but may amend and reform a Thing 
abuſed ; and therefore if the Land be full of Mole-hills, he may dig them down. Brownl. 228, 80 
if there be Holes dug in the Common to the Damage of the Land, the Commoner may put again the 
Earth dug into its Place, Brownl. 228,—-—Alſo a Commoner may ſcour a Trench, as has been 
uſed to be done Time out of Mind, and as is done in the Moors of S»mer/ct. Sid. 251. 


n Commoner may (g) break the Common if it be incloſed, and al- 
& vi s though he does not put his Cattle in at the Time, yet his Right of Com- 
Rol. Abr. monage ſhall excuſe him from being a Treſpaſſer. 

406, 

H] Where he may make one or more Gaps to put in his Cattle, if the Common be incloſed, vide 
Gold!. 117. 2 Inſt. 88.——May throw down the Hedges. 2 Mod. 65, 66. Brownl, 228.,—lt 
the Lord makes « Pond in the Common, the Commoners may tet the Water out. Browal. 228.“ 


— 


Lu. de hec, If the Commoners have ſufficient Common left? 


2Leon. 202, If a Tenant of the Freehold ploughs it, and ſows it with Corn, the Com- 
— moner may put in his Cattle, and therewith eat the Corn growing upon 
the Land; fa if he lets his Corn lie in the Field beyond the uſual Time, 
the other Commoners may notwithitanding put in their Beaſts. 
But for the better underſtanding of the Commoner's Right and Intereſt 
in the Common, and of his Remedies when his Right is infringed, it may 
be neceſſary more particularly to conſider, 


1. What Remedies he has * the Lord or Owner of the 
oil. 


— 266) If a Commoner find Conies on the Soil ſpoiling the Graſs, he cannot 
Rol. Abr. deſtroy or drive them off, nor conſequently can he deſtroy the Burrows, 


which 


eO M M O N. 6 
which is, in Effect, deſtroying the Conies ; but to the Law the Commoner 


mult reſort ſor his Remedy, if he is aggrieved. | pl. 2. 


40s. M. 
Cro. Elis. 
876. Cro. Jac. 195, 229. 


* It is (a) a general Rule, That a Commoner cannot diſtrain or chaſe out *Page 391 
the Cattle of the Lord or Tertenant, Damage-feaſant ; and'(b) that if the 
Lord ſurcharges the Common, his (e) proper Remedy is an Action on the (a) For 
Cale *. | | which vide 

| 2 Leon.203. 

velv. 194, 129. Cro. Jac. 208, Brownl. 187. Godb. 182. (5) That the Commoner may have an 
Action on the Cale, F. N. B. 125. 9g Co. 112.— And how ſuch Action is to be laid. Lutw. 107. 
(c) And therefore there can be no Relief in Equity where the Lord ſurcharges, 2 Vern. 116. 7 


* — 


—— 


T See the next Caſe, 


If there be a Cuſtom, that a Cloſe ought to lie freſh and hained every Rol. Abr. 
{cond Year till Lady-day after the Corn cut and carried away; and J. F. 88 
hath uſed Time out of Mind to have Common in the ſaid Cloe after Lady- — _ 
day, till it is ſowed again with Corn, for his Cattle levant and couchant upon judged. 
a certain Tenement as appurtenant thereto ; in this Caſe, if the Lord of the 
Soil of the ſaid Cloſe puts in his Cattle into the faid Cloſe againſt the Cuſ- 
tom, when it ought to lie freth and hained by Cuſtom, the ſaid F. S. tho 
he be but a Commoner, (4) may take the Cattle of the Lord there Da- 
mage-feafant, and jultify in an Action of Treſpaſs brought againſt him by (4)So where 
the Lord of the Cloſe where he took the Cattle; for 1 the Lord may eat che Lord py 


the Graſs before the Common is to be taken purſuant to the Cuſtom, the 1 — | 
Tenant would be deteated of all the Benefit of his Common. 2 certain 

| Number of 
Cattle, and yet he puts in more, Kenrick and Pargiter, Velv. 129. Adjudged by three Judges 
azainſt two, who doubted, and inclined to think, that a Cuſtom and Uſage to diſtrain oughe to have 
| been alledged, Cro. Jac. 208, Brownl, 187.——But how far the Lord may be reſtrained to a cer- 
tain Stint, vide'2 Rol. Abr. 267, | 


(e) If (f} have (pg) Common of Eſtovers in the Woods of J. S. and 
7. H. cuts Part, or all the Wood, yet I cannot take any Part of this which 46. 


ts cut, (5) but thall be put to my Aſſiſe, or Caſe, as my Eſtate is. Cro. Eliz. 

| 826. S. P. 
Per Cur*. Cro. Jac, 287. S. P. per Curiam. Rol. Abr. $67. pl. 3. like Point. Velv. 188. S. P. 
ger Curiam, Brownl. 220, S. P. per Cur'. Bulſt. 93, 94. S. P admitted arguends, So it one 
giants to me 1600 Cords of Wood, to be taken at my Election, and the Grantor, or a Stranger, 
cuts down all, or Part of the Weed, I can take no Part of that which is cut down. Sir Thomas 
Palmer's Cle, 5 Co. 25. Cro. Eliz. 820. Noy 32. Moor 692. pl. 956. Velv. 188. cited. (g) 
But it a Man claims all the Thorns, Cc. growing on ſuch a Place, he may take them, though cut 
down by another. Deuglas and Kendal, Cro, Jac. 257. adjudged. Velv. 168. adjudged. Brownl. 
219% 229, adjudged. Bulſt. 93, 94. (5) For this wide 9 Co. 112, Brownl. 197. Rol. Abr. 
108. pl. 22. F. N. B. 58, Hob. 43. Velv. 188. 5 Co. 25. F 


2. Againſt the other Commoners ; and herein of Admeaſurement. 


The Writ of Admeaſurement lies by (i) oe Commoner againſt (4) ano- p N. B. 12 
ther but if the Henant ſurcharges the Common, the Lord thall not have | i) — 
a Writ of Admeaſurement againſt the Tenant, £6. it lies 

: | | only for and 
againſt ſuch as have Common appendant; but Q. & vide F. N. B. 125. Rol. Rep. 365. (4) Vet 
upon this Suit all the Commoners ſhall be admeaſured. F. N. B. 126. N 


So if the Lord ſurcharge the Common, or approve without leaving ſuffi- F. N. B. 125. 
_ I Tenant ſhall not have a Writ of Admeafurement agaiaſt him, but 
an Aſſiſe. Op 
No Writ of Admeaſurement lies againſt a Commoner ſans Number, nor p. N. 122. 


ſhall his (1) Common be adineaſured. (/) But the 
: Tertenart 

may diſtrain his Cattle. Sand. 345.“ * The Book ſays the Lord of the Soil may diſtiain - 

; One | 


e o n m o M. 


page 392 One Commoner (a) cannot diſtrain the Cattle of another; for the Right 
22 Aff. pl. 65. of Commonage, which every Commoner has, runs through the whole Lang, 
Style 428. | 

Yelv. 104. 2 Lutw. 1240. (a) But if a Man has Common for ten Beaſts, and he puts in more, 
the Surpluſage beyond the Ten may be taken Damage-feaſant. 46 E. 3. 12. b. 2 Lutw. 1241, 
Vide 9 Co. 112. that an Action on the Caſe is his proper Remedy, f — Where one Commoner may 
have Relief in Equity againſt anotker for opprefling the Common. Vern. 308. 


. 
— 


t But we conceive in ſuch Caſe, either the Lord of the Soil, or another Commoner might diftrain 
Damage -feaſant. 


3. Againſt Strangers. 


88 A Commoner may juſtify the Taking of the Cattle of a Stranger Da- 
4. H. . mage feaſant upon the Common, in his own Name, for the Intereſt which 
Co. 112. b. he has in the Common. 


N. B. 128. 
Bridg. 10. Rol. Abr. 320, 406. Velv. 130. Godb, 18g. Jenk. 144. But can have no AQion 
unleis laid per gued his Common was impaired. Keilw. 47. 


3 Lev. 104. But in his Avowry he muſt alledge a particular Damage; as that he 


2 could not have Common in tam amplo modo quo debuit & conſue vit, for 
udged. Without a particular Damage, he can no more diſtrain the Beaſts of a 


* A Com- Stranger, than bring an Action upon the Caſe “. 


moner may 
maintain an Action on the Caſe againſt a Stranger for an Injury to the Common, whereby he is pre- 
vented from enjoying his Right, in ſo ample a Manner as he ought, 


wn 
n 


7 Rn 9 
=. 5 


2 Mcd-6. If in an Action of Treſpaſs + brought by a Commoner againſt a Stranger, 
oor ory for putting his Cattle in the Common, per quod Communiam in tam amp» 
ſhear modo habere non potuit, the Defendant pleads a Licence from the Lord to 
+ This muſt put his Cattle there, but does not aver there is ſufficient Common left for 
mean Treſ- the Commoners ; this is a good Plea, for though it may be objected, the 
E on the Plaintiff may reply thereto, yet being the very Giſt of the Action, the De- 
— fendant ſhould have pleaded thereto, 

2 Mod, 9, But in an Action againſt the Lord, the Plaintiff muſt particularly ſhew 


er Cur', the Surcharge, 
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{ | | (D) Df Appzovement and Jncloſure. 

; þ | 2 Inſt. 85. Y the Order of the Common Law, there could be (c) no Approve- 
h | (e) But by ment, becauſe the Common iſſued out of the whole Waſte. 

{ theCommon | 


Law the Lord might improve againſt any that had Common appendaat, but not againſt a Commoner 
by Grant, 2 laſt, 474. 


__— ” 
m— x * — 
3 = * 


(d) Which But now, by the (4) Statute of (e) Merton, cap. 4. Becauſe great 
ſeeexplained** Men, having ( enfeoffed others of ſmall 1 enements in their great 
2Inſt. 85.86. Manors, complained they couid not make their Profit of the Reſidue 


% of their Manors, as Waſte, Woods, and Paſtures, it is provided, When 
20H. 3. c. 4. ſuch Feoffees bring an (g Aſſiſe for their (5) Common of Paſture, 
So that 

it extends only to enable the Lord to approve againſt his Tenants. 2 Inſt. 85. (g) So it may be 
tried in an Action of Treſpaſs. “ 2 Inſt. 88. Godb. 117. Or if the Lord incloſe any Part, and 
leave not ſufficient Common in the Reſidue, the Commoner may break down the whole Iaclotare. 
2 Inſt. 88. (It extends not to Common of Piſcary, Turbary, Eſtovers, &c. 2 laſt. 87. 
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„ and it is alledged they have not ſufficient Paſture (i) belonging to 

« their Tenements, Ingteſs or Regreſs, the Truth ſhall be inquired by 

„the Aſſiſe, and if found they have not ſufficient, they ſhall recover 

« Seifin by the View of the Inqueſt, and by their (&) Diſcretion ſhall have 

« # ſufficient, Sc. but if found they (+) have ſufficient, c. the other Page 393 

* ſhall make (5) the Profit (c) of the ( Reſidue, and be quit of the 

40 Aſſiſe.“ (#) So that 
it extends 

not to Common in Groſs, 2 Inſt. 86. (J) So that if found they have not ſufficient, the lnqueſt 

Wall find what is ſuthcient, that the Lord may approve the Reſidue. 2 laſt. 88. (a) And tho? 

after it ſhould prove inſufficient, the Improvement continues. 2 Inſt. 87, 88. (5) By Incloſure. 

2 Inſt. 87. And not by digging for Coals, &c, Sid. 106. And if the Lord makes a Feoffment of 

Part, his Feoffee may inclote, tor the Feoffment in its Nature was an Improvement. 2 Inſt. 87, 

{c) And thereby it is diſcharged of the C ommon ; end it the Tenant purchale it, his Common is not 

extinguiſhed, 2 Inſt. 87. (4) But the Lord cannot approve the Whole, leaving them ſufficient in 

other Lands, 2 Co 25. b. 


By the Statute of Meſim. 2. cap. 46. The Statute of Merton ſhall bind 
« (e) Neighbours, and ſuch as claim Common of Palture appurtenant to 1 
« their Tenemen's, but not ſuch as claim Common by ſpecial Grant or(® 9 
« Feoffment for a certain Number, or otherwiſe. another 


Town, for 
the Towns and Commons adjoin. 2 Inſt. 47 4 ——And if the Lord hath Common in the Tenant's 
Ground, the Tenant may improve within this Act. 2 Inſt. 474.——Seems as it the Common of the 
Lord was reſerved upon the firlt Feoffment, 2 Inſt. 47 6. 


« By Occaſion of %) Wind-mill, Sheep-cote, Dairy, inlarging of a 


« Court (g) necellary, or (+) Curtilage, (i) none ſhall be grieved by Aſlife 7? _—_ 
** of Novel Diſſeiſin tor common of Faſture.” Example; 
for the Lord 


may erett an Houſe for the Habitation of a Beaſt. keeper. © Inſt. 476. Lev. 62. (2) It mult be 
ſhewn that it was done for his neceſſary Reſidence. New! and Hamerten, Lev. 62, adjudged Sid. 
*9. adjudged, . Keb. 283, 314. (5) Whether neceilary it ſhould be an antient one. Lev. 62. 
dbitatur, Sid. 79. 41611atur. And wide Keb. 283, 314. (i) Though there is not ſufficient Com- 
mon left. 2 Inſt. 476. Lev. 62. 2 | 


And where any (4) having Right to approve, levies Dike or Hedge, and (5) It is not 
{1 it is thrown down (-z) in the Night or other Seaſon, Tc. and it cannot neceſſary to 
be known (n) by Verdict of Aſſiſe or Jury by whom, and the Men of the ſet forth 
Town near (e) will not indict ſuch as are guilty of the Fact, the Towns That Eltats 


3 A | . . th n 
near adjoining () ſhall be diftrained to levy the Hedge or Dike at their 1 * 
own Colts, and to yield Damages. that hath 
the Herbage 
only may incloſe. Catth. 114. and vide 241, (!) The cutting down of Timber is not within the 
Act. Raym. 467 (m) If the Profternation in.the Day or Night was before the Face of the 


Owners, or ſo publick that the Offenders might be known, it is not within the Act. Lev, 108, A 
Traverſe taken zccordiroly, (=) For the Inquiſition and other Proceedings on this Act, vide Cro. 
Car. 260, 440, 580. jones 307. Sid. 107, 212 Lev. 108, Mod 66 Carth. 241. 10 Mod. 
157. Ld. Raym. 616. ( No Time being appointed, it hall be intended within a Year and @- 
Day. 2 Inſt. 476. Rol. Rep. 363. Fer Cro Car. 440. A convenient Time. ( p) The Lord 
mall bring his Action upon this Statute, againſt the Towns bordering round about the Town where 
the Fact was done, and Judgment ſhall be given, That they ſhall at their proper Colts make the 
Uitch, &c. 2 Init. 477, Rol. Rep. 365. 


By the 3 E. 6.'cap. 3. © The Statutes of Merton and Weſtm. are con- 
** firmed, and treble Damages given to the Commoners that recover in 
'* ſuch Aſſiſe againſt the Lord? | 
It has been ruled in (q) Chancery, That a Common which has been yp... 32 
incloſed for thirty Years, ſhall not afterwards be thrown open. (9) Wheie 


8 upon Sug- 
geſtion that an Incloſure is an Improvement within the Statute of Aſertes, Chancery wilt — 41 
Injunction till it be determined at Law. 2 Vern. 39!, 356.—— Where it will decree an Incloſure 
Purluant to an Agreement, though oppoſed by two or three wiltu! Tenants, Chan. Ca. 48. Vein. 
456. Chan. Rep. 259,—-Where an Agreemeut to ſtint a Common. 2 Vern. 103, 
(E) Df 
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CO MM ON. 


*Page 394 * (E) Df Appoztionment and Extinguiſhment, 


Co. Lit. 12. { YOmmon Appendant, becauſe it is of common Right, ſhall be appor. 
Hob. 235. tioned by the Commoner's Purchaſe of Part of the Land in which he 
8 Co. 178. hath ſuch Common; but Common Appurtenant ſhall be extinQ by the 
Owen 142. Commoner's Purchaſe of Part of the Land in which, Cc. both Common 
* appendant and appurtenant ſhall be apportioned by Alienation of Part of 
the Land to which the Common is appendant or appurtenant. 

A Releaſe of Common in one Acre, is an Extinguiſhment of the whole 


For the, and Common. 


where the 
Unity. of . | 
Poſſefion of the whole Land makes an Extinguiſhment, ide 4 Co. 37. 8 Co. 136. Show, 350, 


4 Mod. 365. Carth. 342. 


A Copyholder had Common in his Lord's Waſte, the Lord grants and 
_ 19% confirms the Copyhold Land and Meſſuage to him and his Heirs cum | 
8 Kei pertinentiis ; it was reſolved the Common was extinct r, for it was annex» 
185. Noy ed to his cuſtomary Eſtate by the Cuſtom; which Eſtate being determin- 
136. 2 Rol. ed, the Common is alſo gone, and cannot continue without Words to that 
Abr. 61. Iatent, and cum, pertinentiis will not do, for the Common was no Appur- 


2 Brownl. tenant to the Freehold Eſtate granted by the Lord. 


210. 
Moor 667. N 
Cro. Eliz. 794. I But ſee infra, 


Cro. Eliz. But if A. as Appurtenant to a certain Meſſuage and twenty Acres of 
$70. Land, hath Common in the Lands of B. and after B. enfeoffs A. of the 
— — ſaid Lands in which, fc. per quod the Common is extinguiſhed ; and after 
4 Mod. 364. A. leaſes to B. the ſaid Meſſuage and twenty Acres of Land, with all Com- 


S. C. cited. mons, Profits and Commodities thereto appertaining, wel occupat vel ufitat 


cum præd Meſſuagio, this is a good Grant of a new Common for the Time; 
for though it were not common in the Hands of the Leſſor, yet it is Qua 
(a) So if a Common uſed therewith, and although (a) it be not the ſame Common 
Copyhold as was uſed before, yet it is the like RG ; but yet becauſe it was not 
Meſfuage there averred, that this Common was therewith uſed at the Time of the 


* Leaſe, it was adjudged againſt the Defendant who claimed the Common, 


fore Com- ; 
mon in the Demeſnes of the Lord did belong, and the Lord by Deed grants it per Nemina Meſſuag', 


Sc. & communiar* quarumcunque difto Meſſuag* ſpettant', &c, wel cum ecdem Meſſuag' uſitat' 


Cro. Eliz 794. 2 And. 168. - 


Salk. 170. A Copyholder, that has Common of Paſture in the Waſtes of the Lord 
pl. 3. 3 out of the Manor, has the ſame, as belonging to his Land, and if he 
'5+ + enfranchiſe the Copyhold Eſtate, ſtill his Common remains; but where a 
Oldfeld. Copyholder has Common in the Waſtes within the Manor, that belongs to 

2 Ld. Raym. his Eſtate, and if the Eſtate be enfranchiſed, the Common is extinQ. 
1225. Alſo it has been ruled in Equity, That if the Lord of the Manor en- 
6 Mod. 19. franchiſes a Copyhold with all Commons thereunto belonging or appertain- 
2 Vero.250. ing, and afterwards buys in all the other Copyholds, and then diſputes 
. the Right of Common with the Copyholders he had enfranchiſed, and're- 
covers at Law ; though the Common be extin& at Law, yet it ſhall ſubſiſt 
in Equity, and the fame Right of Common as belonged to the Copyhold 

will be decreed. 


* E O N DI T I ON 8. * page 39g 


B. the Word Condition, is 2 underſtood ſome Quality (a) Co. Lit. 201. 


© * * B 1 
annexed to a Real Eſtate, by Virtue of which it may be 695 2804. 


defeated, enlarged or created upon an uncertain Event. Which js 
| | | called a 
Condition in Fact; as where a Feoffment is made of Lands, reſerving Rent payable on a certain Day, 


voa Condition, that it be not paid on the Day, the Feoffor may re-enter, Cc. Co. Lit. 201, Or 

implied by Law, which 1s called + Condition in Law; as it an Office be granted to one, the Law an- 
deres, without expreſs Words, a Condition, That the Party ſhall duly and faithfully execute it, and 
that tor Miſbehaviour the Grautor may diſcharge him. Co, Lit. 233. 4. (% And ncte, That it is 
a general Rule, that a Condition which deſtroys or defeats the Eſtate or Grant, is to be conſtrued 


friih. Rol. Abr. 438. Co. Lit. 220. 


Alſo Qualities annexed to Perſonal Contracts and Agreements, are fre- Vide Heads 
of Covenant 


F quently called Conditions, and theſe muſt allo be interpreted according to 1 
te (c) real Intention of the Parties, and are uſually taken moſt (4) ſtrongly ;;,,. (cj If 
againſt the Party to whom they are meant to extend, leſt by the obſcure theCondition 


5 


| Wording of his own Contract, he ſhould find Means to evade and elude it. of an Obli- 


gation be, 


| That the Obligor ſhall make all the Linen the Obligee ſhall wear during his Life, the Obligee muſt 
E liver to the Obligor the Cloth of which it is to be made; for all Contracts are to be interpreted ac- 
# cording to the Intent and SubjeR- Matter. Lev. 93. (4) If I Covenant to deliver to many Yards 
of Cloth, and I cut it in Pieces, and then deliver it. Raym. 464.——lfthe' Condition of a Bond be 
to pay 5c l. though it is not ſaid of Money, yet it mult be lo intended, and the Obligor cannot tender 


I ty Pounds weight of Stone. Sid. 151, Se, 


(4) By what TU02ds created in a Deed. 4396. 


| (B) By what CCozds created in a Will, 398. 
| (C) Of the Manner of creatingthe Condition, and 


at what Time it mult be annered. 399. 

D) Ahere the Mature of the Thing will admit of 
no Condition, bur mult be abſolute, 400. 

) To whom the Condition map be reſerved, 400. 

(F) To whom it chall be {aid to extend to be 
bound by it. 401 = | 

(G) That ſhall be ſaid a Condition, and not a 
Covenant. 402. oy, 

(H) TU hat thall be ſaid a Condition, and not a 
Limitation, and How they differ, 403. 


| (1) Of Conditions p2ecedent and ſubſequent. 405. 


(K) Of void Conditions, being againſt Law, 408. 
(L) Of repugnant Conditions, 410. 
(M) Df impoſſtble Conditions. 412. 


(N) Ok the Effet of a void, illegal oz impoſſible 


Condition, 413. 
Vol. I. E e (O) Of 


CONDITION S. 


— 


£5 
- es — 
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*Page 396 (0) Df the Beach of the Condition: 414. 


And herein, | 
1. What ſhall be a Breach thereof. 414. 
2. What the Party muſt do to intitle him to the Ad. 
vantage thereof; and herein of Notice, Requeſt, 
Tender and Refuſal. 417. 
3. What ſhall be a Diſpenſation therewith. 419. 
4. How far he, who enters for a Condition broken, i; 
reinſtated in his former Eſtate. 420. 
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) Of perkozming the Condition: 422. 


And herein, : 
1. What Perſons may perform it. 422. 
2. To whom it may be performed, 424. 
3. At what Time it may be performed. 425. 
4. At what Place it may be performed. 428. 
5. What ſhall be ſaid a ſufficient Performance. 429, 


(Q) What ſhall ercuſe the Non-perfozmance: 
432. 


And herein, 
1. Of the Act of God. 432. 
2. Of the Act of Law. 434. 
3. Of the Act of the Party. 434. 
4. Of the Act of a Stranger. 437. 


—— 
— 


(A) By what Tozds created in a Deed, 


ne Y Lord Coke ſays, That by inſerting the very Word Condition, or 
3 ſub Conditione, Conditions are moſt properly created, bnt there are 
tum, ed in-allo (a) others, ſays he, that will do as effectually, as the Word (&) Proviſt, 
tentiene, ad hut then it mult not depend upon another Sentence; alſo it muſt be the Words 


. the Grantor, and compulſory to enforce the Grantee to do ſome AQ. 
Grants make | 2 
a Condition. Rol. Abr. 407, 10 Co. 42. Hob. 231. 4 Leon. 0. — Where the Words Si mids 
by the Common Law make a Condition, though it is otherwiſe by the Civil Law, as in a Licence 
from the Archbiſt.op to accept another Living, meds fit within ten Miles of the former, Vide Jones 


204. Cro. Car. 475. Owen 182. ( b) 2 Co. 30. b. : 
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Rel. Abr. It is ſaid to have been adjudged, That a Feoffment Cc) ea intentim 
does not make a Condition, and it is only a Confidence or Truſt, unlels 


207. 
Co. Lit. lun an expreſs Re entry be limited. 


(c) A Man R 
made 2 Fe- : : eco- 
offment ea intentiene that his Wife ſhonld have an Eſtate for Life, the Remainder to his youngeſt 804 


in Fee, and the Feoftee died without making ſuch Eſtate; it was reſolved the Heir ot the e 
coul 


Ad. 
eſt, 


\ 1; 


1 


are 
15 
ords 


mod. 
ence 
ſones 


jon: 
lels 


c- 


Goff 
offor 


CONDITION 8s. 


Recoverers to an Uſe before 27 U. 8. cap. 10. leaſed by Indenture for 
pinety-nine Years, and the Leſſee, by the lame Deed, covenanted with the 
Recoverers to pay the Rent to Ceſtui que Uſe, his Heirs and Aſſigns ; 
* Proviſo ſemper, that if Ceſtui que Uſe make not his Heir Male his Aſſignee, *Page 397 
that then he ſhall pay his Rent to the Recoverers, their Heirs and Athgns ; 
this (a) Proviſo makes not a Condition, but only abridges the Covenant,  Cro. El. 53. 


6 adjudged. 
a Leon. 128, 3 Leon. 225 S. C. By the Report of which the Previſe was, That if the Leſſee ſhould 
make his Heir Male his Aſſignee, Cc. Moor 10). S. C. cited. (a) Where the Word Proviſo 


makes no Condition, but only a Qualification or Explication of a Covenant or Grant. Yide 2 Leon, 
128, 3 Leon. 225, 226, Dyer222, 4 Leon. 70. 3 Leone 16. Poph. 119. Moor 507. Gouldſ. 
131. 2 Co. 7%. 2, And. 715 72. 


If a Man leaſes to a Woman for forty Years, upon Condition that / illa Rol. Abr. 
tam diu wiveret Ef cuſtodiret ſe ipſam a ſole Widow, and ſhould inhabit 419. Sayer 
upon the Premiſſes; this is not any Condition, for the Word (4) Ci makes EROS 
the Intention uncertain, whether another Thing was intended beſides the ory 
Ceſſer of the Term, or the Re- entty. 8. C. a 

judged, for 


none can imagine what the Concluſion ſhould be; but it was agreed, That if the Leaſe had been for 
forty Years, /i tan diu ſela viveret'& inhabitaret upon the Premiſes, the Leaſe had determined by 
ber Marriage or Death, Cro. Eliz. 414. S. C. adjudged by three Judges againſt one, for every Si 
ought to be anſwered with a Tunc. Owen 107, 108, adjudged. Gouldſ 179. 8 C. adjudged. Moar 
400. pl. $25. S. C. aljudged. (5) But if this Word had been omitted, it would have been a Con- 
dition; or if ſub conditione qued had been omitted, it would have been a Limitation. Gouldſ. 179. 


do if a Man leaſes Lands to another, Proviſo ſi the Rent be arrear, this Rol. Abr. 
is not a Condition, becauſe the Word Si makes the Intention uncertain, for 419. Meody 


where the (c) Proviſo is hypothetical, it ought to be ſhewn what he would _ xp 
ave, ; » 


367. 8.C. 
Owen 107. S. P. by two Judges ar guends. Cro. Eliz. 414. S. P. by three Judges againſt one arguende, 
(c) Where this being a proper Word of Condition, though put in an improper Place, ſhall make the 
Eſtate conditional. 2 Co. 72. b. f 


If a Man leaſes Land to another, Proviſe if the Rent be behind, it ſball Rel. Abr 
be lawful for him to diſtrain, and not being ſuſſicient, the Ground tore-enter 410. Mody 
into the Pre miſſes, and the ſame lo have agnin in his for mer Eſtate, this is and Garnes. 
no good Condition, for the Words are not, that he thall diſtrain the Goods Rol. Rep. 
upon the 'Tenement ; nor is it known what is intended by the Word ſuffi- * . 
cient, ſcilicet, ſufficient Reparation, Rent, Ec. and the Words, the round julged. : 
ij re-enter into the Premiſſes, ate inſenſible. Bulſt. 183. 
154. 8. C. 
1 judged. Moor 8 18. pl. 188 1. S. C. adjudged, becauſe not ſaid what ſhall be . nor who 
ſhall re-enter, Cro. Jac. 390. S, C. adjudged, and ſaid, Coke held re/trarn to be the ſame as diſtrain. 


If A. infeoffs B. upon Condition that he ſhall render to C. and his Heirs Lit. SeQ. 
an yearly Rent of 20s. and if B. and his Heirs fail of Payment thereof, that 6.05: .. "PS 
then 4. and his Heirs may enter; this is a good Condition, for though a NP 
Rent cannot be reſerved to a Stranger, yet yearly Rent in this Caſe (4) ſhall 
be intended of a yearly Sum of 20s. in Groſs. (d) If a Man 
i grantsa Walk 
in a Foreſt, provided the Grantee ſhall not cut down any Trees ſuper Premiſſa, though the Soil is 
not grauted, and Præmiſſa hach properly a Relation to the Thing itſelf ; yet ſince in this Cale it can- 
not have luch Conſtruction, it ſhall be intended of Trees growing within the Walks. Cro. Elia. 581. 
ad)udged, & vide Moor $26, Dalſ. 54. Moor 52. 


om 


tould not enter, for that there was no Condition, but an Eſtate executed preſently according to the 
Intent, 4 Leon. 2.—If the King grants an Advowſon in Fee, and further conceſht that the Grantee 
may amortize this for the Soul ot the Progenitors of the King; this is but a Liceace, and not a Con- 
dion, 43 K 3.34. Fitz, Condition . S. C. Rol. Abr. 40). 8 C. | 

| E e 2 U 


| FOND 1-TTO0NK 
Poph. 102, If A b-ing ſeiſed in Fee of the Manor 0: 2, and of divers Lands in C 
103. San- then in the Poſſeſſion of D. for ſeveral Years to some, wakes a Feothnent 
ing's Caſe, S : . K 
ceriified tg thereof io E. to the Uſe of kimiclf in Tail Male, Remainder to F. in Tyil 
theChancel- Male, Cc. Provided that F. or the Heirs Male of his Body in whon.ſoever 
lor accord- of them the Inheritance in Tail of all the Premifſes ſhall happen to be, thall 
— 2 pay to the Daughter of 4. 200/, according to the laſt Will of H. and 4. 
three Judges, makes a Letter of Attorney to J . to enter into the Manor of B, and the 
Lands in C. and in his Name to take Poſſeſſion and deliver it to E. where. 
upon Poſſeſſion is given to E. of all but what was in the Poſſeſſion of D, 
and D. never attorns, ſo that the Lands in C., paſſed not, and after 4. by 
Page 398 Will bequeaths 200. to his Daughier, and dies without Iſſue, yet F. jg 
not bound by this Condition, becaule he hath not (a) all the Lands accord. 
(a) If a Man ing to the Purport of the Condition, which was, That he that had all 
makes 2, ſhould pay, Ec. and a Condition ought to be taken ſtrictly. 
o*ment of Lands in ſeveral Counties, upon Condition the Feoffee (all re-inſeoff him of all the Land 
Within twenty Days after the Date, it Livery is made but of Part within the twenty Days, the Con- 
dition is not broke, though all is not re-conveyed within the twenty Days, according to the Letter of 
the Condition, which is intire, Hob, 24. | 


2 2 78. lf the Condition of an Obligation be in this Manner, vis. The Condition 
— of this Ob ligation is ſuch, That if the ( liger ſhall appear coram Domino 
adjudged tat Rege apud Weitmon' /zch a Day, ad Reſpond', &c. then the Condition of 
the Plaintiff 7514 Obligation ſhall be pill, or elſe the ſume ſhall be in full Power and Vir- 
upon De- ſue; yet this is a good Condition, ſor the Senſe is perfect without theſe laſt 


rourrer, the Words, and they ſhall be rejected for their Abſurdity and Repugnancy, 


De tendant 
having pleaded the Statute of 23 H. 6. c. 9. Sid. 456. Mod. 35, Sce Ld. Raym. 38. 2 Keb. 624. 


S. C. adj udged. 


(B) By what CTloꝛds created in a Vill. 


Fide Tit. S the Intent of the Teſtator chiefly governs in Wills, ſuch Conſtruce 
Deviſes. + tion is always made of the Words as will beſt ſupport his Intent, and 
Co. Lit. 204. therefore theſe Words ad fuciendum, fuc iend ea intentione, ad effetun, 
Dar 68. &c. in a Will create a Condition. 


Moor 57. pl. 162. Poph. 8. Cro, Eliz. 434. Owen 92. Gouldl, 75, 


E 


| So if a Man ſeiſed of Socage Lands, having two Daughters, deviſes it 
w_ = to one of the Daughters, To have and to hold to her and her Heirs, to 
Cro, Eliz, pay to her Siſter a certain Sum of Money at a certain Day; thele Words 
1:6. S. C. make a Condition; fo that the other Sifter, if the Money is not paid, may 
adj udged. enter into a Moiety for the Condition broken, becaule otherwiſe the would 
een. 174. be Remedileſs. | 


judged. Gouldi. 134. Co. Lit. 236. S. C. cited. 
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Rol. Abr. But if a Man deviſes Lands to B. for Life, paying to C. 67. Rent year- 
pre N ly. which he wills to be paid at fwo Fealts Half yearly, and if it be atreat, 
bitter. @ hat then it ſhall be lawſul to C. to diitrain ; it ſeems this Word Paying 
videLane7s. makes not any Condition, in as much as a Diſlreſs is limited for Non-pay- 
ment thereof. | 2” 
33 Aſſ. 3. If a Man deviſes Lands to his CB) Executor to ſell, and (c) to make Dit- 
Rol. ab.. tribution of the Money for his Soul, and dies; if the Executor does not {ell 
410. S. C. it, the Heir may enter, for this creates a Condition. 
5%) For Deviſes to Executors for Payment of Debts, vide Titles Deviſes and Uſes and Truſts, (c \ 
Man deviſes sI. yearly out of his Land to his younger Son, towards his Education in Learning; th. 
creates no Condition, fo that ke ſhall have the Rent, though not educated in Learning, 2 Leon. 154 


3 Leon. 65. and vide Da!/, 116, 
(C) Of 
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CONDITION 8. 


„00 Of the Manner of creating the Condition, *P:ze 359 
and at what Time it mult be annexed. 


Onditions cannot be annexed to Eſtates of Inheritance, or Freehold Rot 1 : 


Eſtates, without (a) Deed. | 4713, 414. 
: (a) Cannot 
regularly be reſerved but by Deed indented, Rol. Abr. 413.— gut if by Deed Poll, and the Feoffor, 
& gets it into his Cuſtody, he may ple:d the Condition againſt the Feoffee, &c. Lit. Sect. 375. 


Co. Lit. 231. 


If a Feoffment be made of two Acres upon Condition, and for Breach, Rol. Abr. 
that he may re-enter but in one, this is good. 412, 
If a Man agrees with me to make a Feoffment to me upon Condition, 31 Af. 1. 


and af er makes a Charter of Feoffinent without any Condition, and after Rol. Abr. 


makes Livery ſecundum formam Chartæ without any Condition, this is ab- 3. 
ſolute without any Condition, for the Livery is not made according to the 
Agreement, but according to the Charter. : 

But if A. agrees to infeoff B. in Surety of Payment of certain Money, 
and after makes Livery to him and his Heirs generally, the Eſtate is 8 
en by ſome to be on Condition, in as much as the Intent of the Parties was 
got changed, but continued at the Time of the Livery, . 

ifa Man makes a Charter of Feolfment to another, and in the Deed Lit. sca, 
there is no Condition, but when the Feoffor would make Livery of Seifin 3g. 
to him by Force of the Deed, he expreſſing the Eſtate, makes Livery and Co. Lit. 222, 
Seifin to him upon Condition, the Feoffinent is of like Force as if no ſuch *: 

Deed had been made. 

If a Diſſeiſee releaſes to his Diſſeiſor all his Right, and at a Day after, 
the Diſeifor by Ipdenture grants, that it he pays ſo much at a Day cer- 43 Af. 12. 
tain, the Releaſe ſhall be void; this is a void Condition, (&) as to revive 
the Right to the Dilleilee. Es Lit. 236, 
3) For Inheritances executed cannot be defeated by ſubſequent Defeaſance. Co. Lit. 236, —— 
But 2 Releaſe, Feotment, &c. may be defcated by Indenture of Deteaſance made at the ſame 
Time. Co Lit. 236. 4 Co. 71. b. 


Rents, Annuities, Warranties, fc. (being Inheritances (c) Executory) 


my be deicated by a Defeaſance made at the Time, (4) or at any Time Se 
artet. (c) But in 

| Caſe of a 
Feoſtment, &c. where the Eſtate is executed, it is not to be defeated by Condition or Deteaſance, 
unlel contained in the ſame Deed, or in another executed at the fame Time. 2 Sand. 48. 74 


Cro, Eliz, 623. adjudged in Cale of a Detealance to a Bond:; for the Law is clear, that an Obligation, 
Judgment, Sc. may be defcated by. a lublequent Defeaſance, and fo is the common Practice; for 
this vide Rol. Abr. 8 90. 


[f the Condition of an Obligation be to fave harmleſs certain Lands Moor 679. 
from all Incumbrances made by the Obligor ; and upon the Back thereof ; 5 8 
there is a Memorandum wrote, That the Condition ſhall not extend to the 
Extent upon a certain Statute acknowledged by the Obligor ; (e) this being (% Where a 
wrote before the Sealing of the Obligation, is an Explanation thereof. Concition 

X . wroteon the 
Back of a Leaſe before the Execution thereof, was held good, Cro. Jac. 486. But for this vide 2 
Rol. Abr. 22, 23, And where a Prei, inſerted iu an improper Place, ſhall have Reference to the 


datt and make it conditional, - 2 Co, 72. b. 
D) TAhere 


£ 
4 
| 
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ONDITIONS 


Page 400 * (D) CUhere the Nature of the Thing will ad: 
mit of no Condition, but muſt be abſolute, 
Parſon cannot reſign upon Condition, becauſe it is a judicial Act, tg 


en 12. 
—— A which no Condition can be annexed, any more than an Ordinary 
Caſe. can admit, or a Judgment be confeſſed upon Condition. 
"RE The Tenant canot (a) attorn to the Grant of a Seignory (5) upon Con- 
EY dition, becauſe this is but a Conſent, and no [Intereſt paſſes from him. 


Co.Lit. 300. 

S. P. So Executors cannot agree upon Condition to a Legacy, 4 Co. 28. b. (a) Becauſe a bare 
Aſſent without any Intereſt. Co. Lit. 300. b. But a Patron, in reſpe& of his Intereſt, may aſſent 
upon Condition to charge the Glebe of the Parſon. Co. Lit. 300. (5) Vis. Upon Condition ſub- 
- ſequent ; ſecus upon a Condition precedent. Co. Lit. 274. Soa Licence to alien cannot be upon Cor 
dition ſubſequent ; /ecus as to à Condition precedent, becauſe ia ſuch Caſe it is no Licence till the 
Condition be performed. Poph, 106. 


Collie. 274 A Diſſeiſce niay-releaſe his Right to the Diſſeiſot upon Condition. 
+ Kelw. 88. 


S. P. RY | ; 
cola. 77 4. But a Condition cannot be relcaſed upon Condition, 
9 Co. 835. | 
e An expreſs Manumiſſion of a Villein cannot be upon Condition, for once 


co. Lt. 274. Free and for ever Free. | 
b Letters Patent of Denization of an Alien may be upon Condition prece- 


Co.Lit. 274- dent or ſubſequent. 
But a Natu- Fn q 


ralization by 25 454 : 
Parliament cannot be upon Condition, for it 1s againſt the Abſoluteneſs, Purity, and Indelibility of 


natural Allegiance. Co. Lit, 129. a, 

Rol. Abr. A Man cannot releaſe a Perſonal Thing, as an Obligation upon a Con- 
412.andwidegdjtjion ſubſequent, but the Condition will be void, becauſe a Perſonal 
Rol. Abr. Ting being once ſuſpended, is perpetually extinguiſhed. 

_— But a Man may releaſe a Perſonal Thing, as an Obligation, or ſuch like, 
Rol. Abr. upon a Condition precedent; for there the Action is not ſuſpended till the 
21 ang Condition per formed; as where the Releaſe was of an Obligation with a 
| Parke; ag. Proviſe, That he who releaſed inight enjoy 120. due by J. F. at a Dy 
judged. then to come, which being a Condition precedent was adjudged good. 


— 


(E) Co whom the Condition may be reſerved, 


latsec. 34). Onditions can only be reſerved to the Feoffor, Donor or Leſſor, and 
Co. Lit. 214. their Heirs, but not to any S'ranger. | 
Rol. Abr. Allo by Implication, without expreſs Words, the Law reſerves the Con- 
407, 472. dition to the Heir of the Feoffor, Ic. for, as he is prejudiced by the Diſ- 
Ide Title poſition, it is but reaſonable that he ſhould take the fame Advantages that 
_ = his Anceſtor, whom he repreſents, might. 

_— ir. : If a Man ſeiſed of Lands in the Right of his Wife, makes a Feoff- 
n in F ee upon Condition, and dies, and after the Condition is broken, 
a.S. P. 336. the (c) Heir of the Huſband ſhall enter; for though no Right de ſcended 


. 
(e) So if a Man makes a Feoffment in Fee cf Lands in Bereugb Enpliſs, the Heir at Common Law 
ſhall enter, but the younger Son ſhall after enter upon him and enjoy, &c. Godb. 3. By Add in 


Law a Condition may be apportioned, in the Caſe of a common Perſon, as, If a Man leaſes two 
Acres, one of the Nature of Gcrough Engliſh, and che other at the Common Law, upon Condition, 
Sc. and the Leſſor having two Sons dies, each of them ball enter for Breach of the Condition. Ce. 
Lit. 215. a. 


to 


CONDITION Ss. 
*to him, yet the Title of Entry by Force of the Condition, which was cre- Page 401 
ated upon the Feoffment, and reſerved to the Feoffor and his Heirs, de- 


ended. 
e If a Condition annexed to Gavelkind Lands be broken, the Heir at Com- Co. Li vn 
mon Law ſhall enter; but when the eldeſt Son enters for the Condition 12, ; 
broken, the younger Children ſhall enjoy the Land with him. | Lainb. 603. 
If Cui quejU/e, after the Statute of 1 Rich. 3. c. 1, and before the Sta- Co. Lit. 202. 
ture 27 H. S. c. 10. had made a Feoffment in Fee upon Condition, the Fe-. 415. 2, 


offee ſhould not have entered for the Condition broken, but the Ceftui gue * 12. 


Uſe. | 
15 a Man ſeiſed in Fee makes a Leaſe for Life, rendering Rent, and for Sav. 76. 

Default of Payment a Re-entty, Ac. and after dies without Heir, living Lit. f. 348. 
the Tenant for Life, though the Lord by Eſcheat ſhall have the Rent as Co. Lit. 218. 
incident to the Reverſion, and may diſtrain for it, yet he cannot enter. 8 

Guardian in Chivalry or Socage, in the Right of the Heir, may take Co. Lit. 218. 
Benefit of a Condition by Entry, or Re- entry by the Common Law. d. 

It Tenant for Life and the Reverſioner join in a Feoffment, the Condi- Rol. Abr. 
tion may be reſerved to the Leſſee only, and by his Re- entry he ſhall! deveſt 497- 


but his Eftate. 
If A. enfeoff B. upon Condition, that if the Heir of A. pays to B. We. Co. Lit. 214. 


295. then he and his Heirs may re-enter, this is a good Condition, of which *: 
the Heir of A. may take Advantage, and yet A. himſelf never can. 
If a Man gives Lands to his eldeſt Son in Tail, Remainder to his ſecond Co. Lit. 37g. 
gon in Tail, c. upon Condition, that if the eldeſt Son, or any of his Iſ.“ 
fue aliens, the Land ſhall remain to the Second, c. the Conſequence of 
the Condition that the Land ſhould remain to another, is void, though 


upon ſuch Alienation the Donor himielf might enter.“ ide Lit. ſ. 
723. and Ld, 


Cete's Commentary thereon, 379. 4. 


(r) To whom it ſhall be ſaid to ertend to be 
bound by ic. 


F an Eſtate be made to a Feme Covert, ſhe ſhall be hound by the Con- Rol. Abr. 


dition, becauſe this does not charge her Perſon, but the Land. 2 
So if an Eſtate be made to an Infant upod an (] expreis Condition, the 1 —— p 
Infant (5) ſhall be bound to perform it. Rol. Abr. 


421. 


$ Co. 44. b. S. P. Ca) But where an Infant ſhall be bound by a Condition in Law, or not, vide 
Co. Lit. 233. b. 234. 2 8 Co. 44. b. Hard. 11. Carth. 42. Vide Head of Infants, (6) So 
where an Eſtate is deviſed to an Infant, on Condition, he is bound to take Notice thereof, and per- 


form the Condition, 2 Lev. 21, 22, Mod. £6. Vent. 200. 


So if an Eſtate be made to another in Fee, upon Condition, his Heir, Rol. Abr. 


after his Death, though he be within Age, ſhall be bound by the Condi- 221. 
tion . on Jones 390. 
; Cro ſac. 374. 
3 Built. 68. 


If a Man deviſes Land to H. his Son, and to the Heirs of his Body, the; Co. 68. 
Remainder to T. and the Heirs Male of his Body, upon Condition that he Ld. Cheney's 
or they, or any of them, ſhall not Alien, Diſcontinue, tc. this Condition Cate. 
thall extend only to reſtrain T, and the Heirs Male of his Body, and not * 


H. or his Heirs. Moor 927, 


f a Man leaſes Lands for Years, upon Condition that the Leſſee, nor his Rol. FED 


Aſſigns, ſhall not alien the Term to any but to one of his Brothers, and 288. 
atteiCroſ2c. 398, 


py 
* 
6 
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CONDITION Ss. 


8. C. ad. After the Leſſee aliens to one of his Brothers; this Aſſignee is not within the 
Judged, Condition, but he may alien to whom he pleaſes, 

Dyer 152. : 

S, P. 2 Bulſt, 290, Rol. Rep. 68, 389. S. C. adjudged. 


®Page 402 If a Man deviſes Part of his Lands to his eldeſt Son in Tail, and the 
reſt of his Land to his younger Son in Fee; provided that neither of his 
2 Leon. 38. Sons ſhould ſell or leaſe, before he comes to the Age of thirty Years ; and 
—_ * 12 that if either of the Sons ſhould, c. the other Son ſhould have his Lands, 
8. C. 7c. the eldeſt Son, before his Age of thirty, leaſes, and the younger enters 
| upon him, he ſhall hold the Lands diſcharged of the Proviſo ; for that ex- 
tends only to the immediate Eſtate expreſly deviſed, and not to the new 

Eftate ariſing upon the Limitation, | 
If a Man deviſes Land to his Wife, during the Minority of his Son, 
2 Leon. 36. upon Condition that ſhe thall not do Waſte, and dies, and the Wiſe mar- 
Cob and Fri- ries again, and dies, and after the Huſband commits Waſte, the Condition 


* N is not broken. 


S. C. ad- | 
Judged, becauſe a Condition to avoid an Ftate ſhall be taken ſtridly.— And fer Moor 11. pl. 49. 
Dyer 65. A Proviſo that the Leſſec ſhall not alien, extends not to his Executors, 


Vaueh. 31, If A. is Tenant for Life, with Power by a Marriage-Settlement, to make 
32. Triſtram 


"Leaſes for Twenty-one Years, ſo long as the Leſſee, his Executors or Af- 

ancCountels ſigns ſhall duly pay the Rent reſerved, and he makes a Leaſe purſuant to the 

of Baltin- d 4 2 922 8 . 

glaſs, ower, the Tenant is at his Peril obliged to pay the Rent, without any 
Demand of the Leſſor, becaule the Eſtate is limited to continue only fo long 
as the Rent is paid. 

Co. Lit. 163. If a Gift be made in Tail, on Condition that the Donee ſhould not 

b, diſcontinue, and the Donee has [ſue two Daughters, and one of them 

diſcontinues, the Donor ſhall enter and evict them both, becauſe it was tlie 

original Condition annexed to the whole Eſtate, that no Part of it ſhould 


[| See ante pe diſcontinued. 


397, 398. 


” 


(G) TUiagt all be ſaid a Condition, and not a 
Covenant. 


Fa Man makes a Leaſe for Years, by (a) Indenture, (C) provided al- 
X ways, and it is covenanted and agreed between the Parties, that the 
Rol. Abr. Leſſee ſliall not alien, this is both a Condition and Covenant, 

408. 

44] That the Leſſor may take it as 2 Covenant or Condition, but not as both. Dalſ. 8. (5) The 
Word Proviſe ſometimes amounts to a Limitation, and ſometimes to a Covenant. Co, Lit, 204, a, 


Co. Lit. 203. 


Rol. Abr. If a Man leaſes for Years, and in the Indenture there is (4) ſuch 1 
405. Clauſe, Es non licebit to the Leſſee dare, wendere wel cedere latum & 
page 403 terminum ſuum alicui perſon fine licentia of the Leſßr, /u5 pang ſoris* 
Leon. 246. facturæ termini predid”, this is a good Condition, | 
S. C. cited. ; 
(4) So that the Leſſee ſhall continually dwell upon the Houſe, upon Pain of Forfeiture of the (21d 
Term and Intereſt. Rol. Abr. 309. Co. Lit. 204. Godb. 99. So that neither he, nor his Aiſigns, 
grant, athgn or ſell the Land to any preter, Ic. upon Pain or Forfeiture whe Term. Rol. Rep. 68, 
69. 2 Bullt. 290.—For being by ladenture, they are the Words of both Rgrties. Cro. Eliz. 20%. 


. 2 1 . ! | 
Cro. Blizz But if a Man leaſes for Years, and the Leſſor covenants that the Leſſee 
604. ſhall have Houſe-Boot, Hay-Boot and Plough-Boot, without committing 
Watte, upon Pain of Forfeiture ct the Leale, this is a Covenant 1 * 
8 art 


CONDITION Ss. 


Part of the Leſſor, and therefogg no Condition; and by Anderſon and Bea- 
mond the Covenant is no more than the Law appoints; therefore that, and 
(a) all that is ſubſequent to it, is void, ( Where a 


4 | Previſo was 
void, becauſe no more was to be done by it than what might be done wkxhout. Vide Poph. 116. 


If a Man leaſes Lands for Years, rendering Rent, and the Leſſee cove- Rol. Abr 
nants to pay the Rent, and not to do Waſte, and the Leſſor binds himſelf io. 
in an Obligation that the Leſſee ſhall enjoy the Lands for the ſaid Rent, Rol. Rep. 
and doing according to the Covenants of the ſaid Indenture, theſe Words, 367. 8, C. 
(b) for the Rent, make not a Condition, becauſe he hath other Remedy (*) The Lef- 


ok far aca 
tor the Rent, ſcilicet, upon the Indenture of Covenants, 5 


the Leſſee, 
paying his Rent, ſhould enjoy the Land. 4 Leon 50. By two Judges againſt one, the Covenant is Con- 
ditional.—But Sid. 280. it is held contrary per Cur'; and 2 Mod. 34, 38. it is adjudged cent.—80 if a 
Man leaſes for Years, excepting the Trees and Liberty to fell and carry them away, reparands ſepes 
E implends foveas, the Repairing the Ditches, c. is no Condition, but a Covenant upon which the 
Leſſee hath Remedy by Action. 2 Jones 106. and vide March 9. 2 Rol Rep. 466. 


If a Man leaſes for Years, rendering Rent, and the Leſſee covenants to Oweag4,9t. 


repair, c. and after the Leſſor deviſes to the Leſſee for more Years, yield- 4 * 33- 
ing the like Rent, and under ſuch Covenants as were in the firlt Leaſe, yet g C. 3,” 


this makes no Condition; for though, after the firſt Leaſe is ended, the judged. 
Leſſee ſhall not be bound by the Covenants, yet the Will expteſſing that Goulf. 74. 
the Leſſee ſhould have the Lands, obſerving the firſt Covenants, it ſhallS- C. 

not be taken to be a Condition, by any Intent to be collected out of the S c. 93 
Will; for Covenants and Conditions differ much. Poph. 8. 

| S. C. cited. 
Cro. El. 28. 
S. C. cited. 


() What ſhall be ſaid a Condition, and not a Li- 
mitation; and how they diter, 


17979 which properly create a Condition, (c) are Sub condit ione, ita Co. Lit. 203. 
'Y quid, 6 contingat, proviſo, We. tor tne Non-performance of which,“ = ro 
none but the Heir at Law can enter; and regularly, in Cafe of a Condition, 3 
the Eſtate of the Party is not determined without Entry or Claim. Goull, 134. 

(c) Per Lord 
Ce, 10 Co! 38. Marty Portinoton's Caſe, if there be expreſs Words of Condition annexed to the 
Fitaig, it cannat be conftrued a Limitation, but this Opinion has been denied to be Law ® ; and per Hale, 
C. 3, Vent. co. Mod. 86, There is no other Authority to ſupport it; tor firſt, Though the Words 
be proper to create 2 Condition, yet, if, upon the Non- performance thereof, the Eſtate be limited over 
to another Perſon, this ſhall be a Limitation; tor it ſha'l not be in the Power of the Heir, by his not 
claiming, or entering, to defeat the Intereſt of fuch Perſon. Brownl. 65. Rol. Abr. 442. and Vent. 
200, fer Haile, ic tuty properly be ca'led a conditional Limitation ; ſecond'y, if Lands are given to the 
Heir, vpon Condition, this upon Non-prr ormance ſnall be conttrued a Limitation; otherwiſe no Ad- 
vantage could be taken of it; the Benefit of Conditions anaexed to real Eſtates belonging to the Heir, 
as thoſe to the Perſonal Eftate do to the Executor. Cro. Eliz, 204. Owen 112. 2 Mod. 7. Eg. 
Caf. Abr. 406. Comyns 72. pl. 45.123. pl 86. 2 l. J. Raym, 829. Salk. 242. pl. 3. 2 Salk. 423» 
pl. 10. 2 Vern. 519. Stra. 12g. 2 Stra. 1086. Andr. 128. Hardw. 99, 99. 2 Barnard. K. B. 
217. 2 Stra. 1128, Lutw. Bog, 3 Mod. 32. 10 Mod. 409. 


* (See pg 404.) 


ah. 


* 


proper Words of Limitation are, Dum, dummado, quamdiu, donec, *Page 404 
quoufque, ubicungue, uſque ad, tamdiu, or ſo long as he ſhall pay ſuch Rent, Co. Lit. 
be Abbot or Patfon, Ec. and in theſe Cafes the Law (4) veſts the Eſtate 236. b. 

I the Party, without Entry or Claim; but he cannot bring a Poſſeſſoty (d)aMod.y. 
Action, as Treſpaſs, &c. without an actual Entry, 21d, Raym. 


80780. 
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CONDITION &$ 1 


Co. Lit. So if an Eſtate be made to a Woman (b) dum ſola fuerit, this is a Lini- 
236. 0 tation which deternunes her Eſtate upon Marriage. 

augn. 7 * 0 

) If a Leaſe be made to a Woman for thirty Years, , tamdiu viveret, & euſtediret fe ipſam a Wi. 
dow, it determines by her Death or Marriage, Cro. Eliz. 414, Poph. gg. Moor 400. Goull, 
179. & vid. Rol. Abr. 411, 843. Owen 107, 


Rol. Abr. If a Man, having three Sons, deviſes his Lands to the eldeſt, upon Con- 
411. Hain ſ- dition that he ſhall pay 201, to each of the other two Sons; and that if he 
worth and fails in Payment thereof to either of the Sons, that then they may enter and 


eig., have the Land; this is a Limitation ; ſo that if the eldeſt does not pay the 


Cro. Eliz. 
823, 919. 
Moor 644. a 
Noy 51.5. C. adjudged, and Owen 8, 2 Loon. 38. Cro. Jac 56, $92, Carter 93. 5. P. adjudg- 
ed between Spitile and Davis. n 


Money, the two Sons may enter into the Land. 


Rol. Abr. If a Man hath Iſſue two Sons, /. R. the eldeſt, and H. the youngeſt, 
; 412. and alſo two Daughters, and deviſes certain Lands thus, vis. to H. in Tail, 
a6 1 when he comes to Twenty-four Years of Age, upon Condition that he ſhall 
win. Cro, pay to my two Daughters 204. a Year, at their full Age; and if the ſaid H. 


Eliz. 376. dies before Twenty-four, then I will, that R. my Son and Heir, ſhall have 


— Goull. 152. the ſaid Land to him and to his Heirs, he giving and paying to my ſaid 


SE 21404; Daughters the ſaid Money, in ſuch Manner as H. ſhould have done, if he 
es: zud tue had lived. And if my ſaid Sons H. and R. (if the ſaid Lands come to the 
Judgment faid R. by the Death of Fi.) do not pay the ſaid Money to my faid Daugh- 
in C. B. re- ters, as aforeſaid, then I will my ſaid Land ſhall remain to my Daughters 
verſed ac- and their Heirs for ever; and after the Deviſor dies, this is a Limitation upon 
cerdi8!y. the Eſtate of H. and not a Condition; ſo that if I. does not pay the Mo- 
ney to the two Daughters, after his Age of Twenty-four Years, and at the 
full Age of the Daughters, R, ſhall have it by way of Limitation, and can- 
not enter as for a Condition broken ; becauſe otherwiſe, if this ſhould be 
a Condition, it would defeat the Portions given to the Daughters, and 
the future Deviſe to them, which is againſt the Intent of the Deviſor ; ad- 
judged in a Writ of Error, per totam Curiam, and the Judgment given to 
the contrary in Banco reverſed. 
Rol. Abr. If a Man deviſes Lands to another in Tail, upon Condition that he ſhall 


412. Stirne not alien; and that if he dies without Iſſue, it ſhall remain over to ano- 


and Bong, by . : . a 
two felge „ ther in Fee; and after the Deviſee aliens, yet he in the Remainder cannot 


but 2»ere, enter for the Condition broken, but the Heir at Common Law ; for this is 
not a Limitation, but a Condition. 

If a Copyholder in Borough Engliſh ſurrenders to the Uſe of his Will, 

Cro. Fliz, and after deviſes to his Wife for Lite, Remainder to his eldeſt Son, (c) pay- 

204, 20g. ing 40s. to each of his Brothers and Siſters, within two Years aftet the Death 

FFelleck and of his Wife, Cc this is a Limitation, and not a Condition; for if it ſhould. 

Hemmend, be a Condition, it would extinguiſh in the Heir, and there would be no Ro- 


adjudged. 
n 4, medy for the Money. 


S. C. | 
Cro. Jac. £92. 3 Co. 21. 2 Brownl. 68. S. C. cited. (e) For this vide Stile 294. 2 Sid. 152. 


Cro. Jac. 66, If a Copy holder in Pee, in Borough Engliſh, having three Sons, ſurrenders 
Curtis and to the Uſe of his Will, and deviſes to his ſecond Son, upon Condition to 
A celverſften,pay 201. a- piece to his Daughters, and dies, this is a Condition, and not a 
232 Limitation ; for there is no Neceſſity to expound it otherwiſe, as where a 
OO Men deviſes to his eldeſt Son. 


Curiam 
preter | | 

Williams, who held it was « Limitation, and that the Land ſhould go to the youngeſt Brother, who 
iz inheritable by the Cuſtom; for that otherwiſe he would be prejudiced; & vide Caiter 171. 


If 


EDITORS. 
f A, deviſes Lands to B. provided that if B. marries without the Con- *Page 405 
2Lev. 21,2. 


— 


fent of C. and others, or dies without Iſſue, then to D. r. this is a Limita- 
tion, and not a Condition, in reſpect the Remainder is limited over to a Man 
Stranger, and not to the Heir; for though the Words Proviſe & fi (a) and Fry 

are expreſs Words of Condition, it would be an unreaſonable Conſtruction 26judged. 


of the Intent of the Deviſor, that B. ſhould do an Act by which the Eſtate g ct, 4 


of D. ſhould be forfeited, n 

Name of Fry 
and Porter. Raym. 236. Mod. 86. S. C. adjudged. () Dyer 316. S. P. dubitatur. Leon. 283. 
S. P. dabitatur. 10 Co. 41. a. S. P. cout. but in 1 Vent. 203: (as ia feverat other Books) this Opi- 
nion of C:ke is taken Notice of, and denied to be Law. 


If a Man deviſes certain Lands to 4. his Heir at Law, and deviſes other, Mod. y. 
Lands to B. in Fee; and if A. moleft B. by Suit or otherwiſe, be ſball loſe agreed b 
what is deviſed to him, and it ſball go to B. theſe Words make a Limitati- Cariam. 


on, and not a Condition for it it were a Condition, it would deſcend on _ _ 


the Heir, and then B. would receive no Benefit by the Breach of it, Coche. wy 
pl. 48. 12 

pl. 86, 2 Ld, Raym. 829. Salk. 242. pl. 3. 2 Salk. 423. pl. 10, 2 Vern. gig, Sirs. v2 

1 Stra. 1986. Andr. 125, Hard, 98, 99. 2 Barnard. K. B. 217. 2 Stra. 1128. a 
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See ſome 


() Ot Conditions pꝛecedent and ſubſequent, Seen 


ſe em to be- 
long to this Title in Salk. 171, 172. and 1 Ld. Raym. 662. a Caſe in Salk much fuller reported. 


Onditions precedent are ſuch as muſt be punQually performed before Co. Lit. 218. 
| the Eſtate can veſt ; but on a Condition tubſequent, the Eſtate is im- Ed · Abr. 108. 
mediately executed; yet the Continuance of ſuch Eſtate dependeth on the 
Breach or Performance of the Condition. 
As if I grant, that if A. will go to ſuch a Place about my Buſineſs, that 3H. 6. 3. b. 
he ſhall have ſuch an Eſtate, or that he thall have 100. fc. this is a Con- * Abr. 


dition precedent. n 


So if I retain a Man for 405. to go with me to Rome, this is a Condi- Rot, Abr. 
tion precedent, for the Duty commences by going to Rome. 414. 

So if a Man, by Will, deviſes certain Legacies, and then deviſes all the Rol. Abr. 
Reſidue of his Eſtate to his Executor, after Debts, Legacies, Cc. paid and 4185. 
diſcharged; this is a Condition precedent, ſo that the Executor cannot have ma” Hh 
the Reſidue of the Eftate before the Debts and Legacies are diſcharged. CET 

But if a Man deviſes a Term to 4. and that if his Wife ſuffers the ; 
Deviſee to enjoy it for three Years, that ſhe ſhall have all his Goods as Cro. Elz. 
Executrix ; but if ſhe diſturbs A. then he makes B. Executor, and dies, his 2 - * 
Wife is Executrix preſenily; for though in Grants the Eſtate ſhall not veſt Go ad- 
till the Condition precedent is performed, yet it is otherwife in a Will, judged per 


which muſt be guided by the Intent of the Parties; and this ſhall not be % Curi- 


conſtrued as a Condition precedent, but only as a Condition to abridge the SSN 
Power of being Executrix, if ſhe pertorm it not. cb 
oy Leon. 229. 


S. C. adjudged per totam Curiam, Ander ſon changing his Opinion. Winch 115, 116. S. C. cited. 


If A. Tenant for Life, and R. in Reverſion in Fee, covenant. to levy Rol. Abr. 
a Fine, and that it ſhall be, to the Uſe of A. and his Heirs, % R. does 555 _ 
not pay ios, to A. the tenth of September after; and if he does pay, Ceſar ad- 
then to the Uſe of A. for Life, and after to the Uſe of R. in Fee; in judged. 
this Caſe, this Word i, Cc. is a Condition ſubſequent, and not pre- Jones 389. 
cedent ; ſo that A. hath an Eftate in Fee till R. pays the 10s: becauſe Winch 103. 
there is a Day limited for the Payment of the 10s. and the ſubſequent ” 

Words 
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(a) But if A. 


CONDITION S. 
Words explain the Intent to be a ſubſequent Condition, J. And if he 
pays it, then it ſhall be to A. for Life, and after to the Uſe of R. in 
page 406 * ee, which ſhews the Intent to be that A. ſhall have an Eſtate in Fee till 
the 10s, paid. ; . | 
3 Lev. 132. A Copyholdef in Borough Engliſh ſurrenders to the Uſe of himſelf for 
adjudged. Life, and after to the Uſe of his eldeſt Son and his Heirs, if he lives to 
Twenty-one ; provided and upon Condition, that if he dies before Twenty- 
one, that it ſhall remain to the Surrenderer and his Heirs ; though by the 
firſt Words it ſeems to be a Condition precedent, yet upon all the Words 
taken together it is not, but a Surrender to the Ule of the eldeſt Son, to be 

defeated upon a Condition ſubſequent. | 
Lit. . 350. If A. makes a Leaſe for five Years to B. upon Condition, that if B. 
Co. Lit. pays him 10/, within two Years, that then he ſhall have a F ee-ſimple in 
216, 217: the Lands, and makes Livery and Seiſin to B. (a) this paſſes the Freehold 
leafes Land immediately, and H. has a Fee conditional; becauſe if the Freehold was 
to B. for not to veſt in B. till the Condition performed, it would be difficult to de- 
five Years, termine in whom the Freehold lay; for Conditions may be inſerted in ſuch 
and B. en- Deeds as are perfected privately, which might prove greatly prejudicial to 


2 
— 42 Strangers. 


Decd grants | 
to B. that if he pays to A. 10l. during the Term, that then he ſhafl have the Land to him and his 
Heirs; this enures as an executory Grant, by increaſing the Eitate, but the Fee-ſimple paſſes not 


before the Condition perſormed. Co. Lit. 217. b. 


Co. Lit. But in Caſe of a Leaſe for Life, with ſuch a Condition, the Frechold 

217. b. paſſes not before the Condition performed, becauſe the Livery may pre- 
ſently work upon the Freehold. 

Co. Lit. 217. So if a Man grants an Advowſon, c. (which lie in Grant) for Years, 
upon ſuch Condition, the Grantee ſhall have no Fee till the Condition per- 
formed. 

Co. Lit. If 4. leaſes to B. for Years, upon Condition, that if B. pays Money to 

210. b. A. or his Heirs at a Day, that B. ſhall have the Fee, and before the Day 4. 
is attainted of Treaſon and executed, now though the Condition became 
impoſſible by the Act and Offence of A. yet B. ſhall not have a Fee, be- 
cauſe a precedent Condition to increaſe an Eſtate muſt be performed; and 

(But it has (5) if it becomes impoſſible, no Eſtate ſhall arife. 


beenruled in 
Equity, where the Condition of a Bond was to ſettle certain Lands, in ſuch a Manor, by ſuch a Day, 
though the Obligor died before the Day, and fo the Bond ſaved at Law, and yet the Agreement 


ſhould be executed in Specze, and ſo decreed in Chancery, between Hatham and Ryland, Eq. Abr. 18. 


* 


Vern. 79 Alſo in Equity, with reſpect to Conditions precedent and ſubſequent, the 
167. prevailing Diſtinction ſeems to be, to relieve againſt the Breach or Non- 
performance, whether the Condition be precedent or ſubſequent, where a 
Compenſation can be made. 5 

Chan. Ca. As if A. conveys Lands to B. Fc. and their Heirs upon Truſt that if 
89. Wallis C. the Son of A. within ſix Months after the Death of A. ſhould ſecure to 
and Crimes. Truſtees 500. for the younger Children of C. then after ſuch Security 
_ yy given, tg convey to C. and his Heirs, and until the Time for giving ſuch 
Cr eite Security, in Truſt for the eldeſt Son of C. and in Default of ſuch Security 
to convey to ſuch eldeſt Son and his Heirs, if C. dies before any ſuch Se- - 
curity given, yet this Condition, though precedent, being only in Nature 
of a Penalty, the Intent of the Truſt ſhall be regarded, which was to ſecure 

500ʃ. for the younger Children. | | 
The Teſtator deviſed his Eſtate to the Defendants, in Truſt for the Uſe 
and Benefit of the Plaintiff; but declared his Will to be, that the Plaintiff 
ſhould have no Benefit of the Deviſe, unleſs the Plaintiff's Father ſhould 
- * ſettle on the Plaintiff two full Thirds of the Eſtate ſettled on the Father on 
| 15 


CONDITION S. 
his Marriage; and in Default thereof, the Eſtate to the Defendants ; the 


* Father made no Settlement on the Plaintiff, but deviſed all his Eſtate to Page 407 


him for Life, but ſubje& to the Payment of Debts; it was admitted, and vera. 79. 
ſo adjudged by the Court, that this Eſtate was executed in the Plaintiff by 167. P 
the Statute of Uſes, and conſequently that this is a Condition ſubſequent ; and Bame 
yet the Court declared, that though Conditions ſubſequent, which are t — . | 
deveſt an Eſtate, need not be literally performed; yet, even in ſuch Caſe, 8 C Sr 
if the Party cannot be compenſated in Damages, it would be againſt Con a Caſe in 
ſcience to relieve ; and therefore ordered the Maſter to examine the Value which there 
of the Eſtate deviſed, and the Amount of the Debts which that Eſtate was as Relief, 
charged with, and to report to the Court, whether after Debts paid there 3 (£3: 338. 
would be two full Thirds of the Father's Eſtate, which was ſettled on him Condition 
in Marriage, left to the Plaintiff ; and upon a Re-hearing, would not vary which was 
the former Order, declaring that the Difference was, whether this Caſe lay relieved 
in Compenſation or not; and if a Compenſation was made, he would re- 8 | 
lieve againſt the Breach of the Condition; but in Caſe (a) a ſufficient Com- (a) That id 


penſation was not made, he would then conſider farther of it. all Caſes of 
Forfeitures 


and Breaches of a Condition, ſome Kind of a Compen ation may be made; therefore this Rule is to 


be extended no farther than where Compenſations have been allowed, and not to the Forfeitures by a 
Tenant for Life, making a Feoffment, levying a Fine, luffering a Recovery, wilful Forteitures by 


Copyholders, &c. Preced, Chan. 5370. 


he refuſes, yet upon making the Releaſe after, the Money ſhould be paid to 
the Son; for it was faid\ d be the ſtanding Rule of the Court, that a For- 
feiture ſhould not bind where a Thing may be done after, or a Compenſa- 
tion made for it ; as where the Condition is to pay Money, &c. and though 
it is generally binding, where there is a Deviſe over, yet here, it being to 
go to the Executors, it is no more than the Law implies. 


If a Man deviſes Lands to J. S. upon Condition to pay 200001, to his Salk. 156. pl. 


Heir at Law, vis. 1000 J. per Ann. for the firſt ſixteen Years, and 2000 J. 7. &rim//en 
per Ann. after, till the whole ſhould be paid, and the Heir enters for the changes 
Non- payment of one of the 1000 J. per Ann. J. S. ſhall be relieved upon ;yera. $94. 
Payment of the 10001, together with the Intereſt, from the Time it be-S. C. 
came payable, without any DeduQtion for Taxes ; the Court declaring, that 
where-ever they can give Satisfaction or Campenlation for the Breach of a 
Condition, they can relieve. 

If one having three Daughters, deviſes Lands to the eldeſt, upon Condi 2Vern. 222. 
tion that ſhe, within fix Months fter his Death, pay certain Sums of Money i 
to her two other Siſters ; and if ſhe failed, then he devifed the Land to his ; 
ſecond Daughter, on the like Condition, Ec. the Court may inlarge the 
Time for Payment, tho' the Lands are deviſed over; and in all Caſes 
that lie in Compenſation, the Court may diſpenſe with the Time, though 
even in Caſe of Condition precedent. 

So where one deviſed Lands to J. S. his Kinſman, paying 1000 J. a- piece yern, 366 
to his two Daughters, who were his Heirs at Law, and J. S. made Default, 3 
and the Daughters recovered in Ejectment, yet J. S. was telieved, on Pay- and Fase. 
ment of Principal, Intereſt and Coſts, though it was inſiſted, that this was 
a Condition precedent, ard to the Diſinheriſon of the Heir at Law, and in 
Favour of (4) a voluntary Deviſee. 650 Vide 
| ES . Vern. 456. 
Where it was given as one Reaſon, why the Court refuſed te relieve, that the Party, who a yo 
performed the Condition, was a voluntary Deviſee. AM 
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*Page 408 . * A Man having two Daughters, deviſed to each of them 200o0!. payahle 
S$«id. 485. t the Age of Twenty ſive Vears; but if they, or either of them, married 
Tt Earl of before the Age of Sixteen; or if the Marriage were without the Conſent of 
Saliſburyaud their Mother, and Truſtees, then they ſhould looſe 1000 J. of the Portion, 
— 72 4 which thould ga to his other Children; one of them married before the 
3 vu Age of Sixteen, but with the Conſent of all the Parties; and it was held, 
the Lords that the Time, being only a Circumſtance, might be diſpenſed with, 
Commiſſion- - | 
ers. 2 Vern. 223. S. C. where it is ſaid that the Father treated with the Lord Saliſbury about the 
Martiage, though he died before it was had, and there decreed that both Parts of the Condition 
need not have been performed, the Father by ſuch Treaty having himſelf diſpenſed with it. But in 
2 Vent. 36g. S. C. which came on Paſch. 36 Ca. 2. it is ſaid that my Lord Keeper was of Opinion 
that both Parts aught to be ubſerved. 


| A. deviſed his Lands to Truſtees for three Years, and if within the three 
* ee Veats there happened a Marriage between G. who was a diſtant Relation, 
and Lorg and of the ſame Blood with the Teſtator, and W. his Niece, and Heir at 
Faulkland. Law, then to V. for Life, Remainder to her firſt Son, c. in Tail Male, 
Salk. 231. by G. to be begotten; but if the Marriage ſhould not take Effect within 
25 — = the three Years, or if the Marriage ſhould be before the Years of Conſent, 
aid, that the and not ratified wien of competent Age, then to F. in Tail, who was like- 
Decree: was wiſe a remote Relation of the Teſtator, but not of the ſame Blood; the 
reverſed in Marriage between G. and V. did not take Effect, though ſevera} Propoſals 
the _ were within the Time made by her Friends to his Guardians, but not ac- 
2 5 cepted hy them; and though ſhe herſelf had preſſed the Match as far as 
S. C. where the Modeſty of her Sex would permit. She afterwards married the Plaintiff, 
it is ſaid that and by her Bill prayed the Benefit of the Devite ; the Condition being an- 
the Matter ſwered by her, to what the was capable of doing, having married a Perſon, 
1 as was urged, equal in Circumftances, c. to G. but her Bill was diſmiſ- 
compromiſe, ſed by the Advice of Holt and Treby Ch. Juſtices. 
Vide Title ; 
Marriage, what Conditions relating thereto ſhall be void; and Vern. 20, 83, 223, 354, 412. 2 
Vern. 223, 293, 333, 357, 452, $72, $73, 880, 721. Prec. Chan. 227, 348, $62. 12 Mod. 182, 
Gilb. Eq. Rep. 26, 27. Will. Rep. 284. pl. 67. 2 Will. Rep. (626.) (628.) 3 Will. Rep. 65. pl. 
16. Comyns 726. pl. 281, &c. Cafes Temp. Talb. 214, &c. 


(K) Df void Conditions, being againſt Law. 
2 H. 4. 9. T F a Feoffitent be made, on Condition to do a Thing that is malum in ſe, 
_ Lit. 206. as to kill or rob J. S. the Eſtate of the Feoffee is abſolute, and a Bond 


Rol. Abr. made on ſuch Condition is void; for the Eſtate ſettled in the Feoffee ſhall} 
418. not be defeated, nor ſhall a Bond be forfeited for the Forbearance of ſuch 


(e) 2 Vent. an Action; and () an Obligee is puniſhable for taking ſuch a Bond to do 


109. a Thing againſt Law. | 

Rol. Abr. If a Parſon, on his being preſented to a Living, gives a Bond, condi- 
417. tioned to reſign, ſuch Condition may be lawful, and not againſt 31 Elix. 
Cro. Jac. cap. 6. of dimony; as (6) if the Condition be to reſtrain the Incumbent 


24h, 4: from Non- reſidence, a vicious Life, or that he thall reſign when the Pa- 


180. tron's Son, Kinſman or Friend, become qualified to take the Living. 

Lit. Rep. 138. 6 8 

Hution 111, Jones 220. 2 Keb. 445, Sid. 389. Raym. 175. Comp. Incumb. 40, 41. (6) 80 
2 Bond conditioned for the Payment of Money to the Son of the laſt Incumbent, fo long as he ſhould 
So where a Patron took 
Bond of his Preſentee, to pay g J. Yeatly to the Wife and Children of the laſt Incumbent. Earl of 
Suſſex's Caſe cited by Faſter Judge. Noy 142,——But Comp. lacumb. 39. Theſe Charitable 
Reſolutions, if any iuch there were, do not ſeem to be Law. | 


- 
— 1 08 — 


We ſhould conceive, if ſuch Bonds were to be given, by Agreement between the Patron and 
Parſon, before Pretentation, they would be veid in Law. Aliter, if voluntarily given after Pre- 
leatatwon, Iaſtitution aad IuduQion. & 8 


But 


CONDITIONS 


* But if the Condition be for a Leaſe of the Glebe or Tithes, or a Sum“ Page 409 
of Money, this is clearly Simony within the Statute; and therefore the 
Condition void, being againſt Law, Videthe Au- 
thorities ſu» 
fra, and Comp. Incumb. 39, 40. Comb. 394. — That the Condition muſt be averred to have bern 
entered into for a ſimoniecal Purpoſe. Vide Cro. Jac. 274. Hutt, 110. Moor 64.— And where a 
ſpecial Averment may be, that an Obligation was made tor 2 Matter againſt Law. Leon. 73, 203. 
Godb. 29. Moor 158. 


Alſo in Equity it has been ruled, that where a Bond of Reſignation is Chan c 
general, as to refign upon Requeſt, ſome ſpecial Reaſon muſt be ſhewa to 39). 
require a Reſignation ; for though ſuch Bonds may in Sttictneſs of Law Verna: 4117, 
be good, yet if they are made an ill Uſe of, as by extorting Money from 131. 
the Incumbent, Wc. (a) Equity will grant a perpetual Injunction againſt 5a. Abr. 86, 
them. (That the 

| | Ordinary 

may refuſe to accept of a Reſignation made by the Reſtraint of ſuch Bonds. Comp. lacumb, 31. 


If the Sheriff of a County makes B. his Under-Sheriff, and takes a Bond Rol. Abr. 
or Covenant from him, that he will not ſerve Executions above 2ol. with- 417. 
out his ſpecial Warrant, this is a void Covenant, becauſe it is againſt Law Hob. 142. 
and Juſtice, inaſmuch as when he is made Under-Sheriff, he is liable by * — 
N 56. 
the Law to execute all Proceſs, as well as the Sheriff is. 1. 1178. 
odb. 212. 


Rrownl. 65. S. C. in which laſt Book it is faid to be otherwiſe, where he voluntarily covenanted 
E vide Title SherrfFf. and 2 Brownl. 282, * | 


Sed qu. If even this is Law? 


But if an Under - Sheriff covenants with the High- Sheriff to diſcharge and Hob. 12, 13. 
fave him harmleſs from all Eſcapes of Priſoners arreſted by the Under- Moor 856. 
Sheriff, or any by him appointed, this is a good Covenant; tor ſince the pl. 1175: 


. 8 . 42 — 88 5 E k G db. 212. 
High-Sheriff transfers his Authority, it is but reaſonable he ſhould take gl 60. 


Security for the faithful Execution of it; and there. is nothing intended ,.qtved per 
againit Law, but rather to prevent than connive at Eſcapes. Curiam. 

If the Condition of an Obligation be, that if the Son of the Obligor, . 
before a certain Time, do as Apprentice, Servant or Matter, or otherwiſe, Cr. __ 
uſe the Trade of an Haberdather within the County of K. then if the ge 
Obligor do, upon Requeſt, pay 107. to the Obligee, the Bond ſhall be a4juaged. 
void ; this Condition 1s againſt Law, for a Man (6) ought not to be re- Owen 143. 


{trained (c) from his "Trade and Livelihood; and if he might bereſtrained 1 
for a certain Time or (4) Place, he might be reſtrained for longer T ime p.m, na 


or more Places, that he 
might as 

well bind himſelf that he would not go to Church. Noy 98. S. C. cited. Moor 115. pl. 259. S. P. 
adjudged 242. pl. 379. S. P. adjudged, 2 Leon. 210. S. P. adjudged. 3 Leon. 217. S. P. adjudged. 
March 191. S. P. 3 Lev. 241. 2 Show. 345. S. P. adjudged, cent. in B. where the Condition was, 
that he ſhould not uſe the Trade of a Taylor in Exeter; but after, upon a Writ of Error,” in Cam. 
Scacc. reverſed by the unanimous Conſent of all the Juſtices ; becauſe this being a penal Obligation 
to prevent the Exerciſe of a Trade, though in a particular Place only, it is void; otherwiſe of an 
Aſſumpfit, in which Damages only are to be recovered; 65) For this vide 11 Co. 53. b. Dan. 42. 
and Title Trade, {<c) But where a Man may, upon a Conſideration, be reftrained by covenant or 
Aſſumpfet, becauſe all being to be recovered in Damages, the Jury may aſſeſs them, with regard to 
the Conſideration, Vide 3 Lev. 242.— But ſecus of a Bond, Covenant or Aſſumpſit to pay Money, 
if he trades, &c. becauſe then the whole Sum muſt be recovered, be the Damage or Conſideration 
never ſo fmall. 3 Lev. 242. and vide Allen 659. March 193. T. (d) That a Man may reſtrain 
himſelf by Bond, from trading ia a particular Shop or Street. Comb, 122, 
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CONDITION S. 
— So if the Condition of a Bond is, that the Obligor ſhall not buy any 
Show. b Sheeps-Trotters of any Perſon of whom the Obligee had or ſhould buy, 
Thompfen this is void, being a Reſtraint of Trade, and tending to a Monopoly, 
and — | 
adjudged. Holt 674. 


Cro. Eliz. If the, Condition of an Obligation be, that the Obligor ſhall be always 
Beige, ang ready to give Evidence, and to teſtify the Truth in any of the King's Courts, 
Crew ad- in all Things which ſhall be demanded of him, &c. and that he ſhall not 
judgedupon hurt, endanger or moleſt the Obligee in his Lands or Goods, ratione alicujus 
emurrer, rei, this is a Good Condition, and not againſt Law ; for as to the firſt Part, 
without Ar-e if he had not been obliged thereto, he had been compellable by Law; 
3 and by the laſt Part it ſhall be intended that he ſhall not hurt, c. totti- 
7 age 4 lO ouſly, but not to reſtrain him from purſuing the Obligee for Felony, or 
other juſt Cauſe. 
| If A. is impriſoned for Felony, and B. bound by Recognizance to proſe- 
Afr ana cute, if B. after gives Bond to C. conditioned that B. will not give Evi— 
FW3tkin, ad- dence againſt A. the Condition is againſt Law, and the Bond void. 
Judged upon 
the firſt Opening; and the Court recommended it to Serjeant Pau/et, who was a Judge in Hales, 
where the Plaintiff lived, to have him proſecuted for taking ſuch Bond. 


18E. 4.28, Condition to do a Thing which will be Maintenance, is void; as 
— 5 Abr. to fave harmleſs from ſuch an Appeal of Robbery, as B. hath agaünſt 
Carter 229. him, x 

Allen 60. S. P. SITE 
8 Leaſe for Life, upon Condition, that if the Leſſee marries without Li- 
Bl. '3-** cence, he ſhall re-enter, is (a) good Condition. 


418. | 
() So is a Condition to renounce an Adminiſtration, 15 E. 4. 30. Rol. Abr. 417. 


Rol. Rep. If the Condition of an Obligation be, not to fell the Apparel of the 
334. fer Wife, this is good; though it was objected it was againſt Law, becauſe 
Coke. againſt the Liberty of the Baron. | 

Rol. Re So if a Man gives Bond to a Stranger, conditioned for the Payment of 
334. P. (3) 20 J. yearly to his Wife, this is good. | | 

Co. Lit. 206. 

(5) But if the Condition be to enfeoff his Wife, it is void, becauſe againſt a Maxim in Law, and yet 
- - the Bond is good. Co, Lit. 206. b. 


1 
- 


(L) Of repugnant Conditions. 


2 '® ws Condition upon a (c) Feoffment in Fee not to (4) alien, is void, be- 
zoCo. 38. b. cauſe it is repugnant to the Eſtate. 


Cc) So on a | | 
Grant or Deviſe. Co. Lit. 223.— But he may be reſtrained for a particular Time, or from alienat- 


ing to a particular Perſon, 2 Leon. 82. 3 Leon. 182. (4) So a Condition that the Wife ſhall 
not be endowed, or the Huſband be Tenant by the Courteſy is good. 22 E. 3. 19. b. Rol. Abr. 


418. 6 Co. 41. S. P. 
So of a. Condition, upon a Feoffment in Fee, that his Daughters ſhall not 


— _ f 
Rol. Abr. inherit; for this is repugnant to the Eſtate, and an Attempt to eſtabliſh a 


41s, different Kind of Inheritance than is allowed of by Law, 
But 


CONDITION Ss. 


But a Gift in Tail, on Condition that the Donee ſhall not diſcontinue or 
alien in Fee-tail, or for (e) Life, is good; for theſe are tortious Acts, T9 og 
which may well be reſtrained by Condition, N 


Co. Lit. 223. 
Moor 39. pl. 126. Vent. 322. Cro. Eliz. 35. Leon. 292. (e) Either for the Life of another or 
his own Life; for though an Eſtate for his own Life be Law, yet the Condition is good, becauſe the 
Reverſion is in the Donor, Co, Lit. 223. 


But {f) a Liberty inſeparable from the Eſtate cannot be reſtrained (f)Hob.170, 
by Provilo. Hence it is, that an Eſtate-tail hath (g) five eſſential In- Ga) on + 
cidents, none of which can be taken away by any Condition. 1, To Go Lie do 
be diſpuniſhable of Waſte. 2dly, That the Wife ſhall be endowed. * 
3dly, That the Huſband ſhall be "Tenant by the Courteſy. 4thly, That 
* Tenant in Tail (5) may ſuffer a common Recovery. Sthly, That col- page 411 
lateral Warranty, (whether or without Aſſets, if made before 4 Ann. 6 Co. 41 
cap. 16.) or lineal with Aſſets, may bar it. \ Ca. 86. 

gCo. 128. b. 
Moor 601, 633. 1 Co. 14. a. 86. a. 10 Co. 38. db. Cro. Jac. 697. Jones 58. Vent 322. 
(% And according to 10 Co. 38. b. Rol. Abr. 418. cannot be reſtrained from making a Leaſe, with - 
in 32 H. 8. c. 28. or levying a Fine, within 4 H. 7. c. 24. But Co. Lit. 223. b. cont, For the Power 
of making Leaſes is not incident to his Eſtate, but given to him collaterally by the Statute. 


A. made a Settlement of his Lands on his Son in Tail, but took a Bond 2Wern. 233. 
from him not to dock the Entail ; on a Bill to be relieved, it was ruled in eeman and 
Equity, that the Bond was good, and the Bill diſmiſſed with Coſts, thou ß 
the Alienation was made by the Iſſue; for if the Son had not agreed to give 
the Bond, the Father might have made him only Tenant for Life. 

But where A. gave Lands to B. in Tail, Remainder to C. his Brother in Moor 809, 
like Manner, ard made them enter into Recognizances to each other not — * e 
to alien; and it was decreed in Chancery, that theſe Recognizances ſhould = by OE 
be delivered up and cancelled, as creating a Perpetuity. Advice of 

C:4eCh. Juſt. 

So where A. ſettled his Land vpon his Daughter in Tail, and took a 2 Vern. 351. 
Bond from her not to commit Waſte, the Daughter levied a Fine, and {7 LE and 
committed Waſte, and the Bond being put in Suit, Equity relieved“ ““ 
againſt it. | 

4 Gift in Tail, upon Condition that the Donee may alien for the Profit 46 E. 3. 4. b. 
of the Iſſue, is a good Condition. . * 224. 


If a Feoffment be made upon Condition that the Feoffee ſhall not alien Co. Lit. 223, 
in Mortmain, this is a good Condition, (i) becauſe fuch Alienation is pro- b. 
hibited by Law, and regularly (4) what is prohibited by Law, may be l.) Soif a 


Feoffment 
be made to 
| Baron and 
Feme, upon Condition that they ſhall not alien, this is good to reſtrain any Alienation by Deed, be- 
caule ſuch Alienation is tortious and voidable; but to reſtrain their Alienation by Fine, is repugnant 
and void, Co. Lit. 224. 2. (4) Ax the Alienation of an Infant, or of a Biſhop without his Chap- 
ter. Co. Lit. 224. a. 


(1!) If A. hath Iflue two Sons B. and C. and (n) covenants to ſtand 


ſeiſed to the Uſe of himſelf for Life, Remainder to B. in Tail, Remainder 1. 


adjudged, though B. had no Iſſue at the Time of the Breach of the Condition. Moor 601. 2 831. 

S. C.. 2 And, 134. S. C. adjudged. (1) Sir Anthony Mild may's Caſe, S. P. 6 Co. 40 adjudged, 

Moor 632, pl 868. the Court divided. Hob. 170. cited Chilmley and Humble, S. P. Cro. Eliz. 379. 

adjudged. Moor 892. pl. 799. adjudged. And, 346. adjudged, 1 Co. 86. a. cited. ( So in Cate 

of a Deviſe, Germin and Aſtcot, Moor 364. pl. 495. adjudged, and agreed by all the Judges of Eng- 

lard, that the Proviſo was repugnant. Ard. 186. debated, but no judgment. 2 And. 7. adjudged 

by all the Juſtices. 4 Leon, 83. adjudged cent. But 1 Co. 85. cited to have been adjudged, 2s in 

Moor and And. & vide Cro. Jac. 686. Jones 38. Godb. 102, Moor 543. pl. 721. and vide Poph,s 
97- Brownl. 43. Godb. 351. 2 Rol. Rep. 467, 477, 484. 


Vol. I. FF to 


prohibited by Condition. 


&-O0 ND 1:7 20 N:::% 


to C. in Tail, c. provided that if B. Cc. or any of the Heirs Male of 
his Body thail alien, Fc. the Utes to him limited ſhall ceaſe only in reſpe& 
of him, as if dead, Cc. this Proviſo is repugnant, impoſlible, and againſt 
Law; for the Eſtate of the Lenant in Tail does not ceaſe by his Death, 
but by his Death without Iſſue. | 
1 If a Man makes a Feolfment in Fee, provided that the Feoffor ſhall 
Co Tg oc have the Profits, this Condition is void, (J) becauſe it is repugnant to the 
S. P. & wide Grant. 
Cro. Eliz. 


355 107. (7) So i there be a Leaſe to three during their Lives, provided that one ſhall not take 
the Profits during the Life of the other two, 2 Leon. 132. adjudged, & vide Hob. 170. Bulſt. 4:, 


If a Man grants a Rent-charge out of the Manor of D. (in which the 
Grantor hath nothing) with a Provi/s that it ſhall not charge his Perſon (g) 
* though the Repugnancy does not appear in the Deed, yct the Proviſo is 
void, elſe it would take away the whole Effect of the Grant. 


*Page 412 
Co.Lit. 146. 
a 


(e) So if he 
grants a Rent out of Land to which he hath Title, without a Clauſe of Diſtreſs, provided that it thall 
net charge his Perſon, this is void and repugnant, it he gives not Sciſin upon the Crant, 6 Co. 58. b. 


Co. Lit,146. If a Man grants a Rent-charge out of Land to another for Life, pro- 

7: vided it ſhali not charge the Land, though the Grantee might notwith— 
ſtanding charge his Perſon, yet the Prowiſo is repugnant, becauſe the Land 
is expreſly charged. 

Co.Lit. 146. If a Man grants a Rent charge out of Land to another for Life, pro- 

b. vided it ſhall not charge his Perſon, and the Grantee dies, his Executors 

3" 41. b. may bring Debt for the Arrears ; (+) for they cannot diſtrain, becauſe the 

(4) This Eſtate in the Rent is determined, and the Prowiſo cannot leave the Execu- 

' muſt be un- tors without Remedy. 

derſtood a 


8 put at Common Law, for the Executors of ſuch Tenant for Life may at this Day diſtrain, per 
32 H. 8. c. 37, 


Co. Lit. 378. If a Man makes a Leaſe for Years, upon Condition, that if the Leſſor 
. 8% grants over his Reverfjon, the Leſſee ſhall have a Fee, if the Leſſor grants 
» 04; - > , | wh ; 

Jones cy, his Reverſion by Fine, the Leſſee ſhall not have a Fee; for when the Fine 
vide transfers the Fee to the Conuzee, it would be abſurd and againſt Reaſon, 
Moor 450. that the ſame Fine ſhould work an Eſtate in the Leflee. 
Lev. 77. If an Obligation is condirioned for the Payment of 71 by 2 s. per Week 
Vernen andtill 7 J is paid, and that it he fails of Payment cf the 2 5. at any of the 
Alſep, ad- Days on which it ought to be paid, that the Obligation {hall be void, or 
Judged PP elſe remain in Force; this Condition ſhall be taken diſtributively reddends 
the Defend-Hingula ſingulis, wis, that if he pays the 7 J. the Obligation thall be void, 
ant's Plea, but that if he fails in Payment of the 2 s. at any of the Days, it ſhall be 
that he did in full Force; for the Obligation ſhall not be taken to be of no Effect, if 


[4 2 8. . 
_ ike) any Means it may be made good. 


Days. 
Raym 68. 8. C. adjudged, becauſe the Condition is ſenſeleſe, and therefore the Obligation is ſingle, 
Sid. 105, S. C. adjudged, and that the Obligation was ſingle, and the Condition repugnant and void. 


If the Condition of an Obligation be, That if the Obliger ſball die with- 
_ —_ out Iſſue, that then if be by his laſt Will, or otherwiſe in his Lifetime, ſhall 
3 3 4. ſawfully aſſure and convey certain Lands to the Obligee and his Heirs, that 
judged per 1hen the Obligation ſhall be void, &c. I his Condition is not repugnant, 
zotam Curi- but ſhall be conſtrued according to the Intention of the Parties, to be col- 


am, cent lected ovt of the Words of the Condition “. 
Dedderidge. 


Palm. ; ' 
8. C. * See allo ante 308. a. 


(M) Of 


CONDITION s. 


(M Df impoſſible Conditions, 


F the Condition of a Bond be impoſſible at the Time of the Making co. Lit. 206 
thereof, as for the Obligor to go to Rome the next Dav, the Bond is Sav. 96. y 
ſingle, for it is the ſame as it there were no Condition at all; and a Feoff. Leon. 189. 
ment on Condition that the Feoffee go to Rome on a Day, is abſolute, 34 E. 4. 3. 
for the Condition is repugnant to the Zeoffment ; but (a) if an Eſtate be 77 
* to ariſe, or a Duty to commence on a precedent Condition that is im- *Page 413 
poſſible, they can never have Effect. LH 


Man leaf 
for Life upon Condition, that if he goes from the Church of St. Peter in Weſtminſter, to the Cn 
of St. Peter in Rome, within three Hours, to have a Fee, which is impoſſible ; yet becauſe it is prece- 
dent no Fee can accrue. Co, Lit. 206, Rol. Abr. 420. 


If a Woman makes a Feoffment to a Man that is married to another, Bro. Tit. 
upon Condition that he ſhall marry her, this is a good Condition, for his Condition 
Wife may die, and then he may marry her. Bus PEER 

If the Condition of an Obligation be, That the Ob'izor ſhall aſſign to oſs 
the Obligee a Commiſſion of Bankrupts, this is an impoſſible Condition, 8 8 
and therefore void, and the Obligation ſingle, for it is impoſſible to aſſign ; 
the Commiſſion. 

If the Condition be quod debet pluere cras, this is a good Condition; for 22 E. 4. 26. 
though the Obligor is not certain thereof, yet if he will take this uponRol, Abr. 
himlelf, and run the Hazard, he may at his Peril, for this is not impoſſible 420. 
of itſelf. 

So for the ſame Reaſon, if the Condition be, IJ hat the Pope ſhall be at 22 E. 4. 26. 
Weſtminfter To-morrow, this is a good Condition. Rol. Abr, 

420. 

If the Condition of an Obligation be to ſuſtain and maintain an Houſe in Sav. 98. 
ſufficient Repair, and fo to leave it at the End of the Term; if at the Dead and 
Time of the Entry into the Bond the Timber was ſo rotten that it was im- fue ad- 
poſſible to ſuſtain and maintain it in Repair, yet the Obligation is good. : n 


— 


(NJ) Ok the Effet of a void, illegal o2 impoſſible 
Condition. | 


F a Feoffment be made, on Condition that the Peoffee ſhall (5) go to 
Rome on a Day, the Eſtate of the Feoffee is abſolute, and the Condi- Co. Lit. 206, 


tion void and repugnant, | (5) Where 
the Condi- 


tion muſt be performed as near the Intent of the Parties as may be, Co. Lit. 219. 


So if the Condition of a Feoffment, £c. be poſſible at the making Co. Lit. 206. 
thereof, and afterwards becomes impoſſible by the Act of God, yet the“ | 


Eſtate of the Feoffee ſhall remain. | 2 
As if the Condition of a Feoffment, fc. be, that the Feoffor, c. ſhall Co. Lit. 206. 

appear in ſuch a Coutt next Term, and the Feoffor dies before, the 

Ff o 


_ =» = . — 
— — —— ——— — 
> * * . — 


CONDITIONS. 


(b) if the of the Feoffee, Fc. (6) is abſolute becauſe executed, and not to be re. 


Condition if t. * 
C * — i, deemed back but by Matter ubſequen 


Feoffec be · 5 . 

fore ſuch a Day ſhall reinfeoff the Feoffor, and before the Day the Feoffee die, his Eſtate Is abſolute, 
beciuſe when the Condition becomes impoſſible by the Act of God, within the Time limited by the 
mutual Agreement of the Parties, the Feoffee is diſcharged ; but Sure of this Caſe, for by the ex- 
preſs Intent of the Feoftment, the Feoffee is but an Inſtrument to re-convey the Land of the Feoſſot. 
Vide Co. Lit. 219. a. | 5 
* Y/;/z, The Performance of the Condition, 


Co. Lit. 206. If the Condition of a Bond he impoſſible at the Time of the making 
thereof, as for the Obligor to go to Rome the next Day, the Bond is ſingle, 
for it is the ſame as if there were no Condition at all. 

co. Lit. 206. But if the Condition of a Bond, Recognizance, &c. is poſſible at the 

2. making, but, before it can be performed, becomes impoſſible by the AR of 

(e) Where (c) God, of the Law, or of the Obligee, Ic. the Obligation is ſaved. 


the Condi- ; 

tion of a Bund was to ſeitle certain Lands in ſuch a Manor by ſuch a Day, and the Obligor died before 
the Day; though the Bond was ſaved at Law, yet Chancery decreed an Execution mm Specie. Eq, 
Abr. 18. 


bh — 


*Page414* (O) Df the Beach of the Condition: And 


herein, 


1. What ſhall be a Breach thereof. 


Hob. 24. Fa Man makes a Deed of Feoffment of Lands in ſeveral Counties, upon 

Condition the Feoffee ſhall reinfeoff him of all the Land within twenty 
t Yet ſee Days after the Date, if Livery is made but of Patt within the twenty Days, 
Peli the next the Condition is not broken, though all is not conveyed within the twenty 
Caſe but one Days, according to the Letter of the Condition, which is intite t 


Kol. Abr. If a Man leaſes an Houſe and Land, upon Condition that the Lefſ”« (al 


427. Curtis not Parcel out the Land, nor any Part thereof from the Houſe, and et 
— Marſb.the Leſſee leaſes the Houſe and Part of the Land to 4 and after leales the 
And. 42,90. Reſidue of the Land to C. this is a Breach of the Condition ; for by the 
—— 10 Word Parcelling, is intended a Diviſion or Separation of the Land from the 


S.C.adjudg. Houſe ; and if the firſt Grant be not a Forfeiture, the ſecond is. 
ed, That the 


firſt Grant was a Breach of the Condition, becauſe every Diviſion and Severance of the Houſe an! 
Land is within the Words and Intent of the Condition. 


Rol. Abr. If a Leſſee of a Houſe covenants not to leaſe the Shop, Yard, or other 


427.86) udg- Thing belonging to the Houſe, to one who ſells Coals, nor that he himſelf 


will ſell Coals there, and after he leaſes all the Houſe to one who ſells Coals, 
he hath broken the Condition. 

If a Man makes a Feoffinent in Fee of Lands in five Counties, upon 
Condition to re- aſſure, if the Re-aſſurance is made of the Lands in tour 


Counties, but not in the fifth, the Condition is broken for the Lands in 
that County o 


Moor. 623. 


nly. | 
Lit. Rep. King Henry Vun granted Lands to A. and his Heirs, provided that he 


— 195, and they perpetuis futuris temporibus invenirent && ſuſtinerent duos Capella- 
__ nos in Eccleſia parochiali de W. ad orandum pro anima H. 8. his Heirs and 
Succeſſors, & ad celebranda divina ſervitia Efcuram animarumParachians 

rum, and A. conveyed the Lands to B and his Heirs, who appointed tuo 
Chaplains, one of which was not Reſident, but neglected his Duty; _ 1 

reach, 


E 


f 


* 3 * 


N 3 n 


CONDITION 


Breach, for the Eſtate was tied with the Condition, into whoſe Hands ſoever 
it came, and B. ought not only to have found Chaplains, but alſo to have 
taken Care that they had been ſuch as would have done their Duty. 

If two Men, upon Sale of their Wives Lands, covenant that they and r 195. 
their Wives have good Right to convey Lands, and to make further Aſ- pop 
ſurance ; if one of the Women is under Age, this is a Breach, for ſhe hath judged. 
not Power to convey the Eftate according to the Covenant. 

Ita Man leaſes for Life, upon Condition that the Leſſee ſhall not do Rol. Abr. 
any Waite, and after the Leſſee ſuffers the Houſe to fall for want of 425. 
Covering and Reparation, which is not any Act of doing, but a Permiſ- 8 mans he 
fon ; yet it ſeems that the Condition is broken, for the Words are, anv S. P. 4 
Hate, and ſuch Waſte is within the Statute of Gloucefter, which ſpeaks of judged. 
doing Waſte ;z and it ſeems that the Permiſſion of the Houſe to fall, may | 
properly be called doing of Waſte. 

But if a Man leaſe Land, upon Condition that the Leſſee ſhall not do 
Waſte, and after a (z) Stranger does Waſte, yet this is not any Forfeiture, _ 225 
becauſe a Condition ſhall be taken ſtrictly. 2 jen 

Long, ad- 


judged by three Judges. Leon. 64. 8 P. 4 Leon. 39. S. P. (2) So if the Condition of an Ob- 
ligation be, That I ſhall not continue ſuch an Action, and my Attorney without my Privity continues 
it, this is no Breach. Cro. Jac. 525. per Dodderidge and Houghton. 2 Rol. Rep. 63. By Montague 
and Houghton, cont” Dodderidge, wh ſaid, The Act of my Attorney is my own Act.“ 


— — 


) * Beſides he might have releaſed the Action. 


* If a Man makes a Feoffinent in Fee, reſerving Rent, upon Condition Page 415 
that if the Rent be behind, and no Diſtreſs to be found upon the Premiſſes, Rol. Abr. 
to re-enter ; it the Rent be behind, and no Diſtreſs but a Cuphoard in a 428. ad- 
Houſe locked, fo that the Feoffor cannot come at it, this is a Forfeiture, Judged upon 
fur when the Place is not open to the Diſtreſs, it is all one as if there had,” — 
heen no Diſtreſs there. | 

A. made a Feoffment in Fee to the Uſe of himſelf and his Heirs, and Leon. 298. 
21 U. 8. deviſed the Ute to B. his younger Son, and the Heirs Male . 
his Body, Remainder to C. his eldeſt Son in Fee, provided B. or any of his judged == 
Ifve thould not diſcontinue or (a) alien, but only to make a Jointure for it was aver- 
a Wife; and B. aſter the Statute of 27 H. 8 c. 10. leaſed for three Lives, red this Fine 
purſuant to the Statute of 32 H. 8. c. 28. and aſiet levied a Fine /ur Conu Ws levied to 
dance de Droit come ceo, c. with Proclamations, to the Uſe of himſelf and — — 
his Wife, and the Heirs Male of their two Bodies, the Remainder to him- Wife. 
telf in Tail Male, the Remainder to the right Heir of A. this was a Breach Sav. 76, 7. 
of the Condition, for he might have made an indefeaſible Joiature by Fine 8. C. adjudg- 
fur Grant & Render; but by this Fine the Tail created by the Devife 1 
docked ; and if he had Iſſue by a former Wite, they ſhould not inherit. re * 


by the Fine 
than what were beſore, vis. the Fee is limited to the Heirs of A. whereas it was before limited to C, 
{a} What thall be ſaid an Alienation. 2 Leon, 82, 3 Leon, 182. 


If there be Leſſee for Years, upon Condition not to deviſe it to any ge. a... 
Body but only to his Sons or Daughters, and he deviſes it to (5) a Stranger, . 
and dies, and his Executor never conſents to rhe Deviſe, yet (c) this is Cro. Jac. 7 4, 
a Forfeiture, becauſe he hath (4) done all (e) that was in his Power to 75: S. C. and 


pats it by the Will, and this puts it in the Power of an Executor to ene Je . 
cute it. Lore, phe 
(% $9 if he 


deviſcs it to his Executors, and they accept the ſame only as Executors. 3 Leon. 67. 4 Leon. 5.— 
So if he deviſes it to his Executors for Payment of Debts. Rol Abr. 428, 429. (e) A Woman co- 
venants not to do any AQ to diſcontinue or countermand an Action, and after ſhe marries, per guod, 
Sec. this is a Breach. Gouldſ. 59. (4) 2. If extended upon a Judgment or Recognizance againſt 
him. And. 124. 3 Leon. 3. (e) Secus it he deviſes it, if the Lefſor will aſſent; for there nothiog 
paſſes till the Aſſent of the Leſſor olitained. Cro. Eliz. 69. IF 


* 


CONDITION Ss. 


Rol. Abr. If Leſſee for Years, (a) upon Condition not to alien without the Aſſent 


49. of the Leſſor, makes his Executor, and (5) deviſes it to him, and the 
Cro, Eliz. 


Executor enters generally, the Teſtator not being indebted to any Body 
815.8. C. hi . F feit 1 , 
(a) But per this is a Forfetture of the Condition. | 
Stile 483. A A 

Deviſe is no Breach of ſuch Covenant, (5) Where a Deviſe ſhall be a Breach of a Condition not to 
alien. Dyer 48 b. Taunton's Caſe. . Owen 14. Cro. Eliz. 330. Gould. 49, 184. Poph. 106. & 
wide Cro, Eliz. 60. So where the Condition is, That the Leſſee ſhall not alien during his Life, and 
he deviſes it, for the Deviſee ſhall be ſaid to be in by Aſſignment made by the Devitor in his Life. 
time. Dyer 45. 4 Co. 11g. 


Rol. Abr. If there be a Grantee of a Reverſion upon Condition not to grant it over 
49. to 7 S. by his Deed, and he grants the Reverſion to J. S. by his Deed, 
| though the Leſſee never attorns, yet this is a Forfeiture, becauſe he hath 
done his endeavour to grant it, and put it in the Power of a Stranger to 
perfect it. 52 LA 
Hob. 304. If the Condition of an Obligation be, That he ſhall not be aiding and 
_ abr. aſſiſling to E. in any AQtion to be proſecuted againſt L. the Obligee, and 
429. S. C. after the Obligor joins in a Writ of Error with E. and another againſt J. 
24judged. upon a Judgment in Treſpaſs againſt them three, which is apparently erro- 
neous ; this is not any Breach of the Condition, for this is not properly an 
Action, but a Suit to diſcharge himſelf of a tortious Judgment, in which 
they oughtall to join. | 
*Page416 lf a Man deviſes Lands, upon Condition that if he does not (c) permit 
the Executors of F. to take the Goods that then were in the Houſe, the 
Eſtate ſhould be void, fc. (4) a Denial by Parol is not any Breach of the 
8 Co. 91. Proviſo, but it ought to be an AQ done, as the ſhutting the Door againſt 
Rol. Abr. the Executors, or laying his Hands on them to reſiſt them, or ſuch like 
eos 03": AQs; ſo that by Reaſon of any ſuch Act he did not permit them to take 
— C. or carry the ſaid Goods according to the Proviſo. 
* 2 4. Condition of a Bond being to permit the Obligee quietly to take, reap and carry away 
Corn, coming upon the Land with Staves, and prohibiting the Obligee by Word, And. 131. was 
adjudged a Breach. (4) Jones 169, & vide Rol. Abr. 434 pl. 12. Bullt. 139. 


If A. leaſes Lands to B. for Years, and deviſes it to his Wife ſo long as 

2 92. ſhe continues a Widow, and if ſhe marries, that her Son thall have it, and 

auen g. dies, and A. by (e) Feoffment conveys the Land to the Wife, and co- 
and Rider. : : 2 

And. 162. Venants, that from thence it ſhall be clearly exonerated de omnibus prioribus 

Owen 6, ). bargainis, fc. && aliis oneribus quibuſcunque, and after the Wife marries, 

Gould. 59. and the Son enters; this is a Breach, for the Term not being extin& by 


30 = v5 the Acceptance of the Feoffment, the Land continues charged with this (f) 


le) By Fine, Poſſibility, 
according to 


the Report of the Caſe in Owen and G /) Tenant in Tail of a Rent, purchaſes the Land out 
of which it iſſues, and makes a Feoffment thereof, and covenant: that it is free from all former In- 


cumbrances ; this is a Charge though not in ce, but in ſuſpenſe; for if Tenant in Tail dies, his 
Iiſue may diſtrain, and then the Covenant is broken, Owen 7, But vide Co. Lit. 38g. a. 


by 2 As tc maintaining Covenant? 


Co Lit, If the Party who is bound to perform a Condition diſables himſelf, this 
221, 222, is a Breach; as where the Condition is, That the Feoffee ſhall reinfeoff or 
—.— 110. make a Gift in Tail, c to the Feoffor, and the Feotfce, before he per- 
"<5 rag forms it, makes a Feoffment or Gift in Tail, or Leaſe ſor Lite or Years in 
447, * Præ ſenti or futuro to another Perſon, or marry, or grant (g) Rent-charge, 
5 Co. 21. a. Ot be hound in a Statute or Recognizance, or become profefſ-d in all 
le) Though theſe Caſes the Condition is broken, for the Feoffee has either diſabled 
moe Grantee himſelf to make any Eſtate, or to make it in the ſame Plight or 
Wai of Au. Freedom in which he rec-ived it, and being once diſabled he is ever 
nuit, by diſabled, though his Wife ſhould die, or the Rent, Ec, ſhould be diſ- 
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CONDITION £ 


charged, or he ſhould be deraigned, &c, before the lime of the Re- Land - 2 
| charged a 


conveyance. | initio. Co. 

> noe » Lit. 222. a. 

But if Feoffee, upon Condition to reinfeoff, is difſciſed, and after takes Co. Lit. 222. 
5) Wife, binds himſelf in a Statute, Oc, this is no Diſabilicy, for that a, 

during the Diſieifin the Land is not charged with it; ſo that if the Wife : Co. 59. h, 

die, or the Conuzee releaſe, c. and alter the Diſſeiſee enters, he may 5 L 


perform the Condition. | Saks dice 

| icto a Bond, 
conditioned that ſhe would from Time to Time, and at all Times, upon Requeſt, do all ſuch Ads for 
the Aſſuring of Lands, Cc. at the Charge of the Obligee, and after marries z; and whether this was 8 
Breach, Hard. 463. dubitatur, It was ſaid, that by the Marriage her Huſband had a Poſſibility of 
being Tenant by the Curteſy, and that now an Aſſurance could not be made wichout Fine, and ſo the 
Obligee muſt be at a greater Charge than intended. F 


+ 9, If an Action would not lie on the Bond, againſt Huſband and Wiſe, after Demand of further 
Afurance, and Refuſal? 


If there be Feoffee upon Condition to reinfeoff, or to infeoff a Stranger, Rol. Abr. 
and after another recovers the Land againſt him by (g) Default, yet till 37 8 2 
Execution ſued the Condition is not broken, as before Execution he is not h 2h. 
diſabled, for perhaps he will never ſue Execution ; and if he ſued Execution (e] Secus if 
after he has made the Feoffment, according to the Condition, the Feoffor upon a feiga- 
may re enter for the Condition broken. | ed Title. 

Co.Lit. 222, 

If a Man makes a Feoffinent upon Condition, if the Feoffor or his Heir ce 1 
pay Money before a certain Day, c. ard the Feoffor is (+) attainted ofa, | 
Treaſon, and executed before the Day, yet if his Heit is reſtored before the (+) So if the 
Day, he may perfor:n the Condition, for that the Condition may be per- war 25 
formed at any Time before the Day. | 8 pv 

before the 
Day is deraigned, Co. Lit. 221. b. 


* Tf A. leaſes to B. for twenty-one Years, and covenants at any Time“ Page 417 
during the Life of B. (i) upon Surrender of the old Leaſe, to make a new 
Leaſe, and after A. leaſes to a Stranger, he hath diſabled himſelf and 1 

. ; «Co, 20, 21. 

broken his Covenant, Sir Ant benp 
Scot and Main, adjudged. 2 And. 18. S C. Moor 452. pl. 619. 8 C. Cro. Fitz. 450, 479. S. C. 
adjudged; and after afirmed upon a Writ of Error. Poph. 109, 110. S. C. adjudged; and ſaid, 
That admit the Leaſe to the Stranger was to begin at a Day to come, yet the Obligation is preſently 
forfeited, (7) So if the Lefice aſſign his old Leaſe, he dilables himſelf from taking Benefit of the 
Covenant, Bulſt. 22. 


2. What the Party muſt do to intitle him to the Advantage thereof; and 
herein of Notice, Requeſt, 'Vender and Refuſal. 


Dy ( 
not be reſtored by any ſubſequent Payment “. Hob. - 31. 
Plow. 70 
7 Co. $6. Vaugh. 32. * But now, on an Ejectment brought in ſuch Caſe, an actual Entry is 


not neceſſary, the Deſendant in Ejectment entering into a Rule to confeſs Leafe, Entry and Outter. 
But Tenants may be relieved on paying all Rent in Arrear and Colts, by Motion. See 4 Geo, 2. C. 
28. and 11 Geo. 2. c. 19. 


So it is if there be a Nomine Pænæ given to the Leſſor for Non-payment, Hutt, 42, 


the Leſſor mult demand the Rent before he can be intitled to the Penalty; . 
or 


CONDITION Ss. 


Hob. 207, or if the Clauſe had been, That if the Rent were behind, that the Eſtate of 
331. 2 the Leſſee ſhould ceaſe and be void; in theſe Caſes there muſt be an ac- 
7 Co. 86. b. tual Demand made ; becauſe the Preſumption is, that the Leſſee is attend. 
ant on the Land, to ſave his Penalty, and preferve his Eſtate, and there- 
fore ſhall not be puniſhed without a wilful Default ; and that cannot he 


.. the Payment, and alledged expreſsly to have been made in the Pleading f. 


458. 
+ An Ejectment is now the vſual Mode, for taking Advantage of the Tenant's Default, in which 
he can only plead the general Ifſue, but the Leſſor of the Plaintiff muſt be prepared to prove a De-. 
mand, where a Demand is abſoiutely neceſſaty. 


Hob. 2079. But where the Remedy for Recovery of the Rent is by Diſtreſs, there 
| n needs no Demand previous to the Diſtreſs, though the Deed ſays, That if 
426, the Rent be behind, being lawfully demanded, that the Leſſor may dif- 
Moor 883. train; but the Leſſor, notwithſtanding ſuch Clauſe, may diſtrain when the 
Rent becomes due; ſo it is if a Rent-charge be granted to A. and if it be 
behind, being lawtully demanded, that then A. ſhall diſtrain, he may dif- 
train without any previous Demand ; becauſe this Remedy is not in De- 
ſtruction of the Eſtate, for the Diſtreſs is only a Pledge for the Payment of 
t But in it, and the very Taking of the Diſtreſs is a legal Demand f. 


ſuch Caſe it 
is more eligible for the Leſſor to demand the Rent previous to the Diſtreſs, and that in the Preſence 
of a Witnels, that he may, if required, prove it. 


Where the Remedy for Non - payment of Rent was by Way of Entry, it 

(c)Plow.70. was (c) formerly held, That if the Rent was made payable at any Place off 

— s the Land, no Demand was neceſſary; becauſe the Money being to be paid 

4 ©, „ off the Land, was looked upon as a Sum in Groſs, which the Tenant had 

(4) 4 394 at his own Peril undertaken to pay; but (4) this Opinion has been intirely 

Cro. El. 415, exploded; for the Place of Payment does not change or alter the Nature 

435, 536. of the Service, but it remains in its Nature a Rent, as much as if it had 
been made payable upon the Land. 

Dyer 686. But where the Power of Re-entry is given to the Leſſor for Non-pay- 
ment; without any further Demand, there it ſeems that the Leſſee has un- 
dertaken to pay it, whether it be demanded or not; and there can be no 
Preſumption in his Favour in this Caſe, becauſe by diſpenſing with the De- 
mand, he has put himſelf under the Neceſſity of making an actual Proof 

Even in that he was ready to tender and pay the Rent“. 

this Caſe, it 

would be better for the Leſſor, to demand the Rent, as, if no Place is fixed for the Payment of the 


Rent, the Payment ſhould be on the Land, and a Tenant may be prepared to prove he was on the 
Land the Day the Rent became due, ready to pay. 


Vaugh. 31, Alſo to the Neceſſity of a Demand of the Rent, there is a Difference 

37. between a Condition and a Limitation; for Inſtance, If Tenant for Life 
(as the Caſe was by Marriage-Settlement, with Power to make Leaſes for 
twenty-one Years, ſo long as the Leſſee, his Executors or Aſſigns ſhall 
duly pay the Rent referved) makes a Leaſe purſuant to the Power, the 
Tenant is at his Peril obliged to pay the Rent without any Demand of the 

*Page 418“ Leſſor ; becauſe the Eſtate is limited to continue only ſo long as the Rent 
is paid; and therefore, for the Non-performance according to the Limita- 

| The Note tion, the Eſtate muſt determine ||. 

on the laſt 

preceding Caſe may be applied to this, 


Rol. 3 If A. levies a Fine of Lands to B. to the Uſes of a certain Indenture, in 
4. adjudg which is contained this Proviſo, that if A. pays or tenders 20 J. dig > 
| ife, 


* Ws " 
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CONDITIONS 


Life, at the Font-ſtone in the Chutch of $. to B. that then it ſhould be to ed by thee 
the Uſe of A. in Fee, a Tender of the ſaid Sum at the ſaid Place is void, Juſtices. 
if he (a) gives not Notice to H. that he or his Deputy may be there to re- Moor 6ot. 
ceive it, (6) becauſe no Day certain was appointed. certified by 

| the | 
the Chancellor for Law. 8 Co. 92. S. C. cited. 2 Bulſt. 44. S. C. cited. (e) Bur > 


Time he meets him at the Place, he may tender the Money, Co. Lit. 211. Cro. Elis. 14. (6 
Yelv. 37. Cro. Jac. 9, 10. Co. Lit. 211, 2, Cro, Eliz. 298. 13 Co. 2. Like Point, & vi 


Rol. Rep. 373. 


If A. is bound to B. upon Condition that C. ſhall infeoff D. on ſuch a Co. Lit. 211. 
Day, C. muſt ſeek D. and give him Notice thereof, and requeſt him to be“ 420. S. P. 
upon the Land at the Day, (o receive the Feoffment. 


If 4. leaſes his Lands for forty Years, rendering Rent, and deviſes the — 26. 
Reverſion to Fg in Tail, tc. provided that B. and his Wife ſhalt have Clank” 


the Rent to their own Uſe till 7 S. comes of Age, upon Condition that B. 
and his Wife, within three Months after his Death, enter into a Bond to 
his Overſeers for the Payment of 34/. per Annum, in ſuch Penalty as his 
Overſeers ſhall adviſe ; and A. dies, B. and his Wife muſt give Notice of 
this to the Overſeers, and at their Peril procure them to adviſe, Ec. 
A. made a Deed of Feoffment of Lands in ſeveral Counties, dated the Hob. 24. 
15th of Ofober, 4 Mar. upon Condition the Feoffce ſhould reinfeoff him cited to have 


been reſolv- 


of all the Lands within twenty Days after the Date of that Deed; and yet 426 Eliz 
becauſe A. made his Feoffment but of Part, within the twenty Days, it : 
was held, the Condition was not broken, though all was not re-conveyed 

within the twenty Days, according to the Letter of the Condition, which is 

intire; for it was the Fault of A. it was not conveyed, without which it 

could not be re-conveyed. | Co. 20, 21, 

If A. leaſes to B. for twenty-one Years and covenants, at ary Time dur- z ludged. 

ing the Life of B. upon Surrender of the old Leaſe, and to make a new S Contiodes 
Leaſe for the Reſidue of the "Term ; and after A. leaſes to a Stranger; ed that Co- 
though B. by the Words of the Indenture ought to do the firſt Act, wiz. venant lay 


make a Surrender, yet becauſe A. hath diſabled himſelf to make a new Leaſe, without 


B. ſhall not be obliged ta ſurrender his old Leaſe without Poſſibility of 1 2 
new Leaſe, but may bring Covenant without making any Surrender. — by 


the Cove- 
gant the new Leaſe was to be made upon Requeſt, Cro, Eliz. 450. Poph, 109. S. C. adjudged. f 


„ * — 


* 


t But in ſuch Caſe it would be more eligible to make Regueft, before Action brought, as proving 
fuch Requeſt and Refuſal, would be ſufficient, and render the Proof of the Leaſes to the Stranger, 
which might be attended with great Difficulty, totally unneceſſary. 


So if a Man covenants to infeoff J. S. upon Requeſt, and after infeoffs5 Co. 52. re- 
another, J. S. may have Covenant, without making any Requeſt f. — per 


+ See the preceding Nate. 


If the Condition of an Obligation be (c) to levy a Fine to the Obligee, 18 E. 3. 27. 


he is not (4) bound to levy it if the Obligee (e) does not ſue a Writ of Co- — Abr. 
venant againſt him. * bs 
vide Rol. 


Abr. 422, S. P. cont". (c) So if che Condition be, That the Stranger ſhall levy a Fine to the Ob- 
ligee. Hutt. 48. Winch 30. So it the Condition be to acknowledge a Judgment to J. S. he 
muſt ſue out an Original. Winch 30. Hutt. 48. (4) Where the Obligor or Covenantor hath dif- 
abled himſelf, the Obligee, &c, may bring an Action without, Cc. 5 Co. 21. Moor 452. Cro. 
Elis. 450, 479. Poph. 109. (e) Where the Condition is to pay all Coſts that ſhall be ſtated by 
two Arbitrators, by the Obligor and Obligee to be choſen, the Obligee muſt chuſe an Arbitrator be- 


fore he can ſhew any Fault ia the Obligor. Vent. 71. | 
If 


CONDITION & 


*Page 419 * If the Condition of an Obligation be, That the Obligor ſhall make all 
the Linen the Obligee ſhall wear during his Life, the Obligee muſt deliver 

Lev. 93- to the Obligor the Cloth of which it is to be made ; for all Contracts are 

Olet and . 0 : 

Thernhill, to be interpreted (a) according to the Intent and Subject Matter. 

adjudged, it . 

not appearing the Obligor was a Sempſtreſs, or ſuch Perſon that uſed to make Linen and find the Ma. 

terials. (a) As if a Taylor is bound, or promiſes to make a Suit of Clothes for me, I ought to 

deliver him the Cloth, becauſe this is uſual, and not for him to provide it. Lev. 93. per Curiam. 

But if a Shoe-maker is bound to make me à Pair of Shoes, he is allo bound to find the Leather, be- 

cauſe that is uſual. 4 Lev. 93. per Cur”. 


Rol. Abr. If a Man deviſes Land to another, upon Condition, that if he pays 41, 
ns g. Yearly out of the Land to the Wiſe of the Deviſor ſor her Life; adding 
ane 78. over and above, that his full Intent and Will was, that ſhe ſhould be year- 
| ly paid the ſaid Rent accordingly ; the Deviſee ought to pay this Rent to 
, his Wife (6) at his Peril, without any Demand of the Wife; otherwiſe 
(5) But if a % SR" 
Man deviſes the Condition is broken. 


Lands to his 

Wite for Life, ſo long as ſhe ſhall be effectually ready to demiſe it to his Heir at gol. paid yearly, 
when ſhe ſhall not dwell on it herſelf; yet if ſhe goes and lives at another Place, the Condition is not 
broken without a Tender and Refuſal to leaſe. Moor 626. pl. 860. 


Poph. 102. If A. conveys Lands to B. in Tail, upon Condition that B. and the Heirs 
of his Body, ſhall pay to the Daughter of 4. 200/. or ſo much thereof as 
ſhall be unpaid at the Death of A. according to the Intent of the Will of 
A. and after 4. by Will deviſes to his rue ee 200l. wiz. 100. to be 

aid that Day Twelve- month next after his Death, and the other 1001. that 

Day Twelve-Nonth next after, Ec. and dies; B. is not bound to pay the 

- 200). without Demand; for the Payment, by the Indenture, is referred 

to be according to the Will, and the 200. was deviſed as a Legacy, which 

ought to be paid upon Demand, and not at the Peril of the Executor; and 
therefore the Nature of the Payment is altered by the Will, 


3. What ſhall be a Diſpenſation therewith. 


Co. Lit, 52. If a Leaſe for Years be made upon Condition not to alien without Li- 
- | Abr. Cence, and after the Leſſor licenſes the Leſſee to alien, and dies before any 
* "* Alienation, yet the Leſſee may alien; for the Death of the Leſſor is not 
any Countermand ; for this was executed on the Part of the Leſſor as much 
as it could be, 
Rol. Abr. So if a Man leafes Land upon Condition that he ſhall not alien the Land, 
471. nor any Part thereof, and after he aliens Part, with the Aſſent of the Leſ- 
4 Co. 120. a. ſor, he may after alien the Reſidue without his Aſſent; for all the Condi- 
tion is gone by this; for it cannot be divided or apportioned, 
3 2%. So if A. leaſes Land to three, upon Condition, that they, or any of them, 
Cel £1. 816 {hall not alien without Licence of the Leſſor; and afterwards one aliens 
Rol. Abr. With his Aſſent, this diſcharges all the Condition as to the other two. 
471. 
Moor 22 pl. If (c) Leſſee for Years hath Execution by Elegit of a Moiety of the Rent 
75- adjudg- and Reverſion againſt the Leſſor, where the Leaſe is upon Condition, this is 
00 80 if a © Suſpenſion of all the Condition during the Time of the Extent z and tho 
Stranger but a Moiety of the Rent is extended, yet the intite Condition is ſuſpended, 


hath Exe- | 
cution by Elegit. Moor 71. pl. 193. Dalſ. 72. Moor 91. & vide 4 Leon. 28. 


2 Co. 59. If a Man makes a Feoffment in Fee upon Condition to reinfeoff, and 
adjudged. the Feoffor after difſeiſes the Feoffee, and leaſes for Years, this is a Diſ- 
penſation with the Condition during the Term. 


If 


i 


CONDITION Ss. 


* If a Man leaſes for Years, upon Condition to be performed on the Page 420 
Part of the Leſſor, and before the Time of the Performance of the Condi- 
tion he leaſes to a Stranger for Years, by Indenture, the Condition is not Cro. Eliz. 
ſuſpended or deſtroyed, but may be performed notwithſtanding ; for it is 605: 4 
an Eſtoppel only between the Leffor and the ſecond Leſſce. 2 C. ws 
But if a Man makes a Feoffment upon ſuch Condition, and after levies Cre. x1; 
a Fine to a Stranger, the Condition is gone, 665 perCur”, 
If a Condition be to recover certain Land of 7 S. and thereof to enfeoff Rel. abr. 
another who is Party to the Obligation, if he to whom the Feoffment is to 45 3. 
be made, accepts a Feoffment of the Land before any Recovery had by the 
other, he hath diſpenſed with the Condition. 8 


4. How far he, who enters for a Condition broken, ſhall be re-inſtated 
in his former Eſtate. 


It is laid down as a Rule, That he who (a) enters for a Condition bro Co. Lit. 203. 


ken, ſhall be in of the ſame (5) Eſtate he was before; and therefore ſhall Rl. Abr. 
avoid all meſne Charges and Incumbrances. 8 

(a) He that 
will take Advantage of a Condition, muſt enter if he can; if he cannot, he muſt claim; for a Free- 
bold, whether it lie in Grant or Livery, cannot ceaſe by Condition without Eotry or Claim, though the 
Words are, Proviſo that if he do not pay, Cc. that then the Eſtate ſhall ceale and be void, whether 
the Conveyance were by Feoffment, Bargain and Sale, or Deviſe, Cc. Co. Lit. 218. (65) A 
Remainder is gianted upon Condition, and after the particular Eſtate determines, and the Condition 
is broken, the Grantor ſhall have the Land in Poſſeſſion. 2 Rol. Rep. 60 A Condition or Limi- 
tation annexed to an Eſtate, ought to deſtroy the whole Fſtite, 1 Co. 86. b. 6 Co. 40. b. 


1 See Note, as to Proceedings in Ejcement, fe 417. 


As if a Feoffment be made to H. upon Condition for the Non payment 22 E. 3. 19. 
of certain Rent to re-enter, and A. dies, leaving a Wife; after which the Fitz, Condi- 


Condition is broken by the Heir of A. the Feoffor ſhall re-enter, and defeat Rel 7 reg 
the Title of Dower that accrued to the Wife of the Feoffee. 9 #4 


If a Man wakes a Feoffment, Gift or Leaſe, reſerving Rent, with a f. 2 
Condition that, if the Rent be behind, it ſhall be lawful for the Feoffor, Co. Lit 101. 
c. and his Heirs into the Land to re-enter ; in theſe Caſes, if the Rent oz. 
be not paid according to the Deed, the Feoffor or Leſſor may enter into 
the Lands, and ho'd them in his former Eſtate, becauſe the Feoffment or 
Leaſe was not abſolute, but defeaſable by the Non-performance of the 
Condition. | 

But where a Feoffment is made of Land, reſerving Rent, upon Condi- Lit. .. 327: 
tion that, if the Rent be behind, it ſhall be lawful for the Feoffor and 
his Heirs to enter and hold the Land, and take the Profits till he be ſatisfi- 
ed and paid the Rent behind ; this is not a Condition abſolutely to defeat 
the Eſtate ; but the Feoffor in this Caſe thall, upon his Entry, only hold 
the Land as a Fledge, or in the Nature of a Diſtreſs, till the Rent be paid 
him, and the Profits ſhall not go into the Account of the Rent, but ſhall 
be applied to his own Uſe, that by ſuch Perception the Tenant may be 
obliged the ſooner to pay the Arrears of Re-t 

But if the Cor dition had been, that, it the Rent be behind, the Leſſor co. Lit. 203. 
ſhatl re-enter, and take the Profits thereof until he be fatisfied ; there the 
Profits ſhall go into the Account of the Rent; and conſequently, when the 
Profits received are equivalent to the Arreat of Rent, the Leſſee may re- 
enter, and hold it under the former Leale. 

And though Part of the Rent be paid him before Re-ertry, yet if the cro. Jac. 
whole be not ſatisfied he may enter for any Part that is Arrear ; becauſe 311. 
the Condition is to inforce the Payment of the whole Rent; and therefore Co. Lit. 203. 
he may take Adyautage for Non-payment of any Patt thereof, 11 

cence 


CONDIT1ON 5s. 


Rol. Abr. Leſſee for Life, and the Reverſioner, Join in a Feoffment upon Condition 

474. reſerved to the Leſſee, if he enter for Breach thereof, this ſhall not defeat 

the entire Eſtate. | 

page 421 If a Man ſeiſed of Lands in Right of his Wife, makes a Feoffment in 

Fee upon Condition, and dies ; and after the Condition 1s broken, and the 

Heir of the Feoffor enters, (a) it is impoſſible he ſhould have the ſame 

Eſtate which the Feoffor had at the Time of the Condition made; for that 

Co. Lit. 202. was in the Right of his Wife, which was diſſolved with the Coverture, 

a. 336. b. and therefore when the Heir hath entered for the Condition broken, and 

23 44. ® defeated the Feoffment, his Eſtate vaniſhes, and preſently the Eſtate is 
(a) So if a veſted in the Wife. | 5 

Man ſeiſed 
of Lands as Heir, on the Part of his Mother, makes a Feoffment in Fee upon Condition, and dies, the 


Heir of the Part of the Father, who is Heir at Common Law, ſhall enter for the Conditiog broken, 
but the Heir of the Part of the Mother ſhall enter upon him, and enjoy the Land. Co. Lit, 12, b, 


Co. Lit. 202, If 1 gon que Uſe after the Statute of 1 R. 3. c. 1. and beſore the Statute 
we 5.27 H. 8. c. 10. had made a Feoffment in Fee upon Condition, and had af- 
8 P 33. b. ter entered for the Condition broken, though at the Time of the Conditi- 
<4 on made he had but a bare Uſe, yet by his Feoffment the whole Eſtate 
and Right _ deveſted out of the Feoffees, he ſhould have been ſeiſed 


of the whole Eſtate in the Land. | 


co. Lit. 202, Tenant in Special Tail hath Iſſue, his Wife dies, and he makes a Feoff- 


2. ment in Fee upon Condition; the Iſſue dies, the Condition is broken, the 
Feoffor re-enters, he ſhall be only Tenant in Tail after Poſſibility of Iſſue 
extinct, though when he made a Feoffment he had an Eftate-tail. 

Co. Lit. 224, If a Man makes a Gift in Tail to A. the Remainder to A. and his Heirs, 

a. upon Condition that he ſhall not alien, the Condition is good, as to re- 
ſtrain any Diſcontinuance of the Eſtate-tail, but as to the Fee- ſimple it is 
void and repugnant ; and therefore ſume are of Opinion that this is a good 

(b)By ſpeci) Condition, and that it ſhall defeat the Alienation (6) for the Eſtate-tail 

Words the Only, and leave a Fee-ſimple in the Alienee. 

«Condition 

may extend tothe particular Eſtate, or to the Remainder only. Co. Lit. 230. a. 


Cro. Eliz. If the Father ſurrenders Copyhold Lands to the Uſe of the Son in Fee, 

239. adjudg- upon Condition that he ſhall perform cert-in Covenants, and the Son af- 

2s ter Admittance ſurrenders to the Uſe of A. in Fee, upon Condition that if 
the Son pays ten Pounds the Surrender ſhall be void ; and the Son pays 
not the 10/. nor performs the Covenants, and the Father enters, and dies 
ſeiſed, and it deſcends to the Son, yet A. cannot enter upon him, for by 
the Entry of the Father both the Surrenders were defeated, and the Son 
may confeſs and avoid the Eſtate of 4. 

Co. Lit. 30. A Man being intitled to be Tenant by the Curteſy, makes a Feoffment 

b. in Fee upon Condition, and enters for the Condition broken, and then his 
Wife dies, he ſhall not be Tenant by the Curteſy; for though the Eſt ate 
given by the Feoffment was conditional, yet his Title to be Tenant by the 

Curteſy was abſolutely extin& by the Feoffment. ; 
Co. Lat. 206. Tenant by Homage Anceſtrel makes a Feoffment in Fee upon Condi- 
b. tion, and enters for the Condition broken, it ſhall not be holden by Homage 
| Anceſtrel again, for the Right of the Preſcription and Privity of Eſtate 

(c) Co. Lit, were interrupted for the Time; fo (c) if a Copyhold eſcheats, (4) and the 

102.2.402.b, Lord makes a Feoff ment in Fee upon Condition. 

(4) For not- 

withitanding the Entry for the Condition broken, the Seigniory is extinct, for that was excluſively 

extiuct by the Feoffment. Co. Lit. 30. b. 


Co. Lat. 202. If Tenant for Life makes a Feoffment in Fee upon Condition, and 


. enters for the Condition broken, he ſhall be Tenant for Life again, but 


856. 


ſubjeQt 
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* 
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CONDITION Ss 


ſubje& to the Forfeiture ; for though the Eſtate is reduced, yet the For- 
feithre is not purged. 

If the Conuzee of a Statute, Cc. or he that hath Lands till ſuch a 4 Co. 82. 
Sum levied, ſurrenders to the Revetſioner upon Condition, and after“ Rol. Abr. 
entets for the Condition broken, and performs the firſt Condition, he 41'9- | 
* ſhall not hold over after the Extent incurred, or ſuch Time as the Mo- *Page 422 
ney might have been levied. | 

If Leſſee for Life or Years, upon Condition to have a Fee if, Cc. 8 Co. 75. b. 
grants his Eſtate upon Condition, and after enters for the Condition broken, 
and performs the firſt Condition, perhaps the Fee will accrue, for the Poſſi- 
bility was not abſolutely deſtroyed ; and when he enters for the Condition 
broken, he is in of his old Eſtate. 

If a Man makes a Feoffment in Fee of a Manor upon Condition, and Dyer 344. a. 
the Feoffee grants Eſtates by Copy, and then the Condition is broken, yet 4 Co. 24. a. 
the Grants by Copy ſhall ſtand good, for he was Legitimus Dominus pro _ Cop. da, 
tempore, and the Copyholder doth not claim his Eftate out of the Lord's, 
but by Cuſtom ; and if the Grants were made after the Condition broken, 
yet it is all one, for till Entry the Feoffee hath a lawful Eſtate, and the 
Feoffer may waive the Advantage of the Condition broken ; but if a Leaſe 
be made of a Manor for Years, on Condition to be void upon the Breach 
of a certain Condition, and the Condition is broken, no voluntary Grants 
made afterwards ſhall bind the Leſſor, becauſe the Eftate of the Leſſee is 
void; but if it were for Life, &c. then the Grants were good. 


(P) Of perfozming the Condition; And herein, 


1, What Perſons may perform the Condition, 


F a Man makes a Feoffment in Fee, upon Condition to be void if ther 4, geg. 
Feoftor pays a certain Sum of Money to the Feoffee, and the Feoffor 337. 

dies before Payment, his Heir cannot pay it, hecauſe the Time of Payment Co. Lit. 208. 
is paſt, for the Condition being general, if the Feoffor pays, &c. it is as“ 

much as to ſay, if the Feoffot during his Lite pays. 

But when a Day of Payment is limited, and the Feoffor dies before the Lit. Sec. 
Day, his (a) Heir may tender the Money, becauſe the lime of Payment Lit. ok. 
was not paſt by the Death of the Feoffor. | b. 209. a 

(a) So may 
his Executors or Adminiſtrators, becauſe they repreſent the Perſon of their Teſtator. Lit. Sect. 337. 
Co, Li, 208, 20g. 2. 


J. S. having Ifſue three Sons, A. B. and C. A. dying in his Life-time, Eq Abr. 
leaving Iſſue only a Daughter; J. S. deviſed certain Lands to his Wife for — Mag 
Liſe, and after her Death to his Son C. and his Heirs ; provided that if B. 174. 
do, within three Months after the Death of my Wife, pay to C. his Exe. 
cutors or Adminiſtrators, the Sum of 500d. then the ſaid Lands ſhall come 
to my Son B. and his Heirs ; the Wife lived ſeveral Years, and during her 
Life B. died, leaving F. D. his Heir, who not being Heir at Law to the 
Teſtator, the Queſtion was, Whether he could now, after the Death of the 
Wife, perform the Condition? And though it was objected, that this being 
a Condition precedent and merely Perſonal in B. who had neither jus in re, 
nor ad rem, and could (5) not therefore deviſe, releaſe or extinguiſh the (5) Though 
Condition, and conſequently that his Heir could not perform it after his? Condition 
Death; yet it was held, and ſo decreed, that the Poſſibility of performing in bree 
this Condition was an Intereſt or Right, or Scintilla Juris, which veſted in at Avila. 
B. himſelf, and conſequently ſuch Right, Poſſibility or Intereſt deſcended bie, yet 


on 


CONDITIONS. 


ſince theSta-on his Heir, and, according to Littleton ſupra, may be performed by 
tute of Uſes, him. | 

the Devilee | 

may take Benefit of it by an equitable Conſtruction; and in this Caſe B. might have releaſed or ex- 
tinguiſhed the Condition, Eq. Abr. 107, per Ld. Chancellor. | ' 


* Page 423 If 4. mortgages his Lands to B. upon Condition that if A. and C. pa 

: 20s. at a Day to B. that then he ſhall re- enter; (a) A. dies before the Day, 
* C. may pay the Money, Cc. and yet the Letter of the Condition is not 
(s So if C. performed. | a 


dies be fore 
the Day, A. may pay it. Co. Lit. 219. 


Co. Lit. 219. But if 4. had been living at the Day, and could * not have paid the 
op 5 Money, but had refuſed to pay it, and C. had tendered it, B. might have 
» CORE 1 | 
13 e refuſed it. 
« the Mortgagor had been alive at the Day, and he would not pay the Money, but refuſed to pay 


the ſame.” —This, 1 think, varies the Caſe much, as it ſhews the Inclination of the Mortgagor, 
not to redeem, but to let the Eſtate ablolutely veſt in the Mortgagee. 


Rol. Abr. If 4. and B. levya Fine to the Uſe of A. in Fee, it B. does not pay 
420. 10s. at Michael mas after, and that if he doth then pay the ſaid 10s. that 
The Court then it ſhall be to the Ule of A. for Life, and after to B. in Fee, and after 
divided, vis. B. dies before Mich. it ſeems the Heir of B. may pay the 10s. for this is 
_ That not more Perſonal, being the Payment of Money, than in the Caſe of 
7 was Per. Littleton upon a Mortgage. 


ſonal ; but 

Brampſion and Berkley cont”, Jones 390. S. C. and the Court divided accordingly. Winch 103, 
104, 116, 118, 119. with che Arguments at large, but no Judgment, & vide Co. Lit. 205. That the 
Heir may perform it. | | 


Hob. 285. Tf a Man deviſes Land to his Daughter at her Age of eighteen Years, 

acjudged- and that his Wife ſhall take the Profits to her own Uſe till his Daughter 

1 comes to eighteen, provided ſhe ſhall keep and bring up his Daughter at 

judged. School, Sc. and dies; and the Wife marries again, and dies, the Intereſt 
in the Lands accrues to the Huſband, for the Keeping and Education ef 
the Child is not of ſuch particular Privity, but it may be effectually per- 

| formed by another. 

49. 3. 16. b. If two are enfeoffed to reinfeoff, if one refuſes to reinfeoff, the other 

— 2 cannot perform the Condition by a Feoffment of the Whole. 

2 H. 6. 3. b If the Condition of an Obligation be to pay a leſs Sum, if (5) my Ser- 

Rol. Abr. vant, by my Command, tenders it to the Obligee, this is ſufficient. 


421. 8. C. 
(5) So if a Stranger tenders for and by the Aſſent of an Infant above fourteen, Moor 222. pl. 137. 
per Curiam. 


Co. Lit. 206. If a Man makes a Feoffment in Fee by way of Mortgage, upon Condi- 
w_ = % tion to 'be void upon Payment of Money by the Feoffer at a Day, if a 
** _ Stranger of his own Head tenders the Money, the Feoffee is not bound to 
tendred for receive it. 8 - 

an Infant. 


Leon. 34. agreed per Curiam. Moor 222. pl. 3. 61, admitted per Curiam. Cro. Eliz. 132, ſaid by 
Coke to be adjourned, Owen 34. S. P. per Coke, 


Co. Lit. 206, | But if the Feoffee accepteth it, this is a good Satisfaction, and the Mort- 
b. 207, 8. gagor or his Heirs, agreeing thereto afterwards, may re-enter, but the 
Mortgagor may diſagree thereto if he will. 

| | Guardian 


CON DFT 1 0 M0. 


Guatdian (5) in Socage, or by Knight-Service, may upon ſuch Mortgage (3) Co. Lit. 
tender Money in the Name of the (c) Heir. 206.b, Wat- 
kin and Aft- 
wick S. P. 1 Leon. 34. agreed fer Curiam ; but it being found that the Tender was made by his 
Mother, and that he was within Age generally, it was preſumed he was above fourteen, and out of 
her Cuſtody. Owen 137. agreed, but tound as before, Moor 222. pl. 361. admitted per Curiam, but 
und che Mother was not Guardian in Socage . Owen 34. S. C. cited to have been adjudged, That 
the Tender of the Mother was not good, becauſe it did not appear within the Verdict of what Age 
the lofant was; (c) But if the Heir be an Ideot, a Stranger of his own Head may tender the Mo- 
ney for him. Co. Lit. 206. b. 


If A. infeoffs B. upon Condition that B. ſhall pay Money at a Day, and Lat. Sect. 336 
B. before the Day enfeoffs C. now C. hath an Intereſt in the Condition, Co. Lit. 207. 


and may tender the Money at the Day for the Safeguard of his Eſtate. 5 Co 96 jb. 
| - P. cit 
And ſo alſo may B. being Party and Privy to the Condition. LitSeR 336. 
Co. Lit. 207. 
b. 
* 2, To whom the Condition is to be performed. *Page 424 


If a Man bargains and ſells Lands, with a Proviſo, that if the Vendor, Co. Lit. 2 10. 
before ſuch a Day, pay ſo much Money to the Vendee, his Heirs or Aſſigns, Dyer 180, 
that the Sale ſhall be void ; the Vendee before the Day makes his Execu- "= 6 
tors, and dies, and the Vendor tenders the Money to the Executors, ths. 
is not good, becauſe the Word 4figns mult be underitood to be Aſſigns of 
the Land in its primary and original Signification; and where there is an 
expreſs Proviſion, to whom the Tender and Payment is to be made, the 
Executor is excluded; for #xpreſſum facit ceſſare tacitum “. *Sec infra. 

But if a Man makes a Feoffment in Fee, upon Condition that the co. Lit. 210. 
Ferfſee ſhall pay 201 to the Feoffor, i is Heirs or Alligns, here the primary 5Co. 96, 97. 
Signification of the Word Mans fails, becauſe there can be no Aſſignnient 
of the Land of which he hath enfcoffed another; and fince the original 
Senſe of the Word fails, leſt it ſhould be wholly inſignificant, the ſecondary 
Senie of the Word is to be taken, wiz. the Afignees in Law, which the 
Execuiors are gu the Perſonal Eſtate ; and therefore the Payment is good 
either to the Executor or Heir. 

If the Condition be to pay the Money to the Feoffee, his Heirs or Aſ- 
ſigns, and he makes a Feotfinent over, it is in the Election of the F eoffor 5, S. 96: 
to pay the Money to the firlt or ſecond Feoffee, becauſe by the Words he — 858 
may pay it either to him or the Aſſignee ; ſo if the firſt Feoffee dies, in Moor 908. 
this Caſe he may pay it to his (4) Heir, or the Aſſignee for the fame Rea- pl. 989. 
ſon ; nor is he obliged to take Notice of the Validity of the ſecond Feoff- Soulf. 177. 


ment, to which he 1s a Stranger. (l the 


Condition be 
to pay to the Feoffee, his Executors or Aﬀigns, and the Feoffee makes his Sons Executors, and dies, 


and Adminiſtration is committed during their Minority, it is the ſafeſt Way to pay the Money to the 
Executots, or one of them, tor the Adminiſtrator is but -2 Bailiff to them. 3 Leon. 103. 


If a Man makes a Feoffment in Fee by way of Mortgage, upon Condi- Lit. Sect. 
tion to be void upon Payment of the Money by the Feoffor at a Day, if 339- | 
the Feoffee dies before the Day, the Money ſhall be paid to the Executors, oY wan io. 
and not to the Heirs of the Feoffee, becauſe it ſhall be intended the Eſtate 7;: for this 
was made by Reaſon of the Loan of the Money, or for ſome other Title Mcrt- 
Duty. gage. 

But if the Condition be, that if the Feoffor pays, c. to the Feoffee Lit. Se. 
or his Heirs, if he dies before the Day, the Payment ought to be made to 339. 


his Heir, and not to his Executors ; for defignatio uniug e excluſis alte- * 3 
. | . &. Co. o. 
S. P. ad- 


Ifiudged. 


CONDITIONS. 


Hetl. 11. If the Condition of an * Tar ion be to pay 101. per Annum, after the 
Lit. * Death of the Obligee, to the Executors of the Obligee, for the Uſe of his 
266.5. ide Children, and he dies without making any Executers, the Money ſhall be 
Rol. Abr, Paid to his Adminiftrators. 


16. 
3 Jac. If A. pawns a Jewel to B. for 25. but no certain Time is appointed 
244. for the Redemption thereof, and after B. being ſick, his Wife in his Pre- 
Sir John Rat- ſence, and with his Aſſent, delivers it to C. and B. dies, the Money muſt 
cli and Da- be paid to the Executors of B. and not to C. becauſe by the Delivery of 
vir, adjudg the Feme, with the Aſſent of the Baron, there paſſed no Intereſt, but a 
Yar. 178. Cuſtody only. 


S. C. adjudg- ; 2 : 
ed; and ſaid, It would be fo though, if he delivered over upon a Conſideration; and that it was not 


like a Mortgage, for that there he that hath the Intereſt ought to have the Money, Bulſt. 29, zo. 
S. C. adjudged, though it appears that B. wiſhed C. to keep it _ till the Money was paid ; but 31. 
by Fleming Ch. Juſt. It had been otherwiſe if C. had paid the Money, Cc. Noy 137. S. C. 


page 425 * If the Condition be to leaſe certain Lands for three Lives to the Oh- 
ligee or his . and after the Obligee demands a Leaſe to be made to 
three Strangers for their Lives, he ought to make it them accordingly, or 
otherwiſe the Condition is broken; for here, by the Word Aſſigns, is in- 
Rol. Abr. tended Agens by Nomination, for he cannot have other Aſſigns, in as much 
— Rep. 28 the Eſtate is not aſſignable before he hath it. 


3 Bulft. 168. Bridg. 39. S. C. and S. P. 


Rol. Abr. If a Man be bound in 207. upon Condition to pay 10/7. to ſuch Perſon 
421. as the Obligee ſhall name by his laſt Will, and after the Obligee names no 
Lit. Rep. Perſon by his Will, the Obligor is not bound to pay it to his Executors, 
WA 9. becauſethe Condition hath Reference to his Nomination. | 


Godb. 192. ; 
S. C. adjudged; and per Coke, There is a Diverſity where the Condition is to pay 107. to the Aſ- 
ſignee of the Obligee, and where to the Obligee or his Aſſigns for in the laſt Cafe it vetts as a Duty 
ia the Obligee, and ſhall go to his Executors, Moor 895. adjudged, 


9 Co. 97. If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. 

Leon. 252. pays to A. his Heirs or Aſſigns, 400l. at a Day, that then A. and his 
Herz ſhall ſtand ſeiſed to the Uſe of B. and his Heirs, and A. deviſes to his 
Wite during the Minority of his Son, and dies, the Money ſhall not be paid 
to the Wife, for ſhe is not Aſſignee; the Reverſion being in the Heirs 
of A. 

s Co- 97. But if A. had inade a Leaſe for Life, the Remainder to another in Fee, 
the Leſſee for Life had been an Aſſignee. 

5 Co. 97. 2. And it was ſaid, That if 4. had conveyed over his whole Eſtate in 
Part, yet ſo long as 4. had any Part remaining, the Tender ought to be 
made to him, 

42 E. 3. 13. b. If the Condition of an Obligation be to pay 10/7. Cc. it is a good Per- 

_ Abr. formance if he pays it to his (a) Deputy. 

(a) A Bond was conditioned for the Delivery of forty Pair of Shoes at Holbourn-Bridge, within 4 

Month, to J. S. a common Carrier, for the Uſe of the Obligee, and J. S. did not come to London 

within the Month, but the Obligar delivered them to his Porter; and it was adjudged a good Per- 

formance, for that the Delivery to the Man was a Delivery to the Maſter, within the Intent of the 


Condition. 2 Mod. 309. Eq. Caſ. Abr. 308, 309. 10 Mod. 110, 111, 423. 11 Mod. 87. pl. 7. 88, 
267. 12 Mod. 488, 564. 2 Ld, Raym. 792. Stra. 480, 505, 653. Sel. Cal, Evid. 81, 89. 


If the Condition of an Obligation is to pay 201. to the Obligee, and 
—_ 53. Pl. ner the Pariſhioners of D. it (6) may be paid to any two of them. 
% Wher 
the Condition is to pay Ny to Baron and Feme, is may be pleaded to have been paid to the Ba- 
ivy unly, Geull, 73. & vide 2 Sid. 41. as 
3. 


CONDITIONS, - L 


3. At what Time it may be performed. = 


If a Man makes a Feoffment in Fee, upon Condition that the Feoffor Lit. Sed. 
upon Payment of ſuch a Sum of Money to the Feoffee without Limitation 337+ . 
of Time ſhould re-enter, the Feoffor hath Time during Life to pay the ©*: Li. aol. 
Money to the Feoffee during his Life; but if either die before that Time is 
elapſed, which is ſet by the Parties for the Performance of the Condition, 
the Feoffment is abſolute ; but if the Payment were to be made to the 
Feoffee, his Heirs or Executors, then the Feoffor hath Time during Life. 

But if the Condition be, That the Feoffee ſhall pay Money to the, And. 73 
Feoffor, it muſt be paid in convenient Time, for it is not reaſonable the ; 
Feoffee ſhould have the Benefit of the Land without Payment. | 

If the Condition of an Obligation be to do a local Ac to the Obligee, co. Lit. 208. 
to which the Concurrence of the Obligor and Obligge is neceſſary, as tob. 
make a Feoffinent, Cc. (no Time being limited) the Obligor hath Time s Co. 30. b. 
during his Life to perform it, if not haſtened by Requeſt. 

But though the Condition is local, yet if it may be performed for the 


Benefit of the Obligee in his Abſence, as the Acknowledgment of Satif. Co. Lit. 208. 


ſaction upon Record, Ic. it ought to be done in convenient Time. 6 Co. 30. b. 
Hard. 10. 
S. C. and S. P. cited. 


When by the Condition the Obligor, Feoffor, Feoffee or Stranger, are Page 426 
to do a ſole (a) Act or Labour, as to go to Nome, c. they ſhall have Time 


during Life, and cannot be haſtened by Requeſt. Co. Lit. 208. 
2. 209. b. 


(a) Which in no Manner concerns the Obligee, Feoffor, &c. nor their Benefit, 6 Co. 31. 8. b. 
Leon, 125, | 

The Lord Cliford held, c. in Capite, and the King licenſed him to Co. Lit. 222, 
alien to B. and C. ſo that they ſhould give the ſame ta my Lord Clifford? O. 80. 4 
and the Heirs of his Body, the Remainder over; and the Lord CIlifrd, — 
according to the Licence, enfeoffed B. aud C. and before any Reconveyance 
the Lord Clifford died ; and it was adjudged his Heir might enter ; for if 
they ſhould make the Eftate to the lifue of the Lord Clifford, the King 
might ſeize for want of a Licence, and that in Default of the Feoffees. 

Vhen the Act, by the Condition of an Obligation to be done to the 
Obligee, is of its own Nature tranſitory, as Payment of Money, Detivery C Co. 3t. 
of Charters, and the like, and no Time limited, it ought to be performed Co. Lit. 208. 
in (5) convenient Time. (I) Rol. Abr. 

| 436.8. C. 
and ſeveral Caſes there cited to this Purpoſe, 


So if the Condition of an Obligation be to pay a leſs Sum, and no Day Rol- Abr. 
of Payment limited, be ought to pay it preſently, Aan within a con- 43%: Elz. 


venient Time. 798. 


If the Condition of an Obligation be to pay a certain Sum to a Stranger, 
. o .* + . . . - Rol. Abr. 
without limiting any Time, this ought to be done (c) in convenient Tune, 43). 
(c)So Where 
the Condition was, in convenient Time to aſſure the Land for the Maintenance of a School, and the 
Deviſee did not do it in eight Years, Co, 25, b. it was adjudged a Breach, 


If the Condition of an Obligation be to pay ſo much to a Stranger ſuch 1 
a Day, if he pays it before the Day, (4) this is a good Performance, (e) = P 
becauſe Payment before contains Payment at the Day. (%) Co. Lit. 

. l 212, 4. 

Cro, Car. 284. Cro. Jac. 435+ Moor 367. pl. 502. & wide 2 Sid. 78. le) And upon ſolvit ad. 
diem, ſuch Paymert may be given in Evidence. Moor 267. Cro. Lliz. 142. And. 158. Sav. 96. 
Owen 45, Dyer 224. Godb. 10. Moor 47. adjudged. 25 
ol, J. | 63 | H 
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CONDITION S. 


Rol. Abr. If a Deviſe be to 4 upon Condition that he pays the Debts of the 
437 Teſtator, he muſt pay them in a convenient Lime, otherwiſe the Condition 
is broken; but where Lands are deviſed 10 be fold for that Purpoſe, the 
Deviſee is not obliged to pay the Debts before he can find a Purchaſer for 
the Lands, 
1 lad. If 4. conveys a Manor, to which an Advowſon is Appendant, to J. b. 
Cromwell's in Fee, upon Condition that J. S. ſhall re-grant the Advowſon to A. for 
Caſe. his Life, and if it happens not to be void in his Life, then one Turn to 
2 And. 69. his Executors ; though in this Caſe J. S. hath all his Lite to re- grant it, if 
370 472, he be not haſtened by Requeſt, and the Church does not become void in 
Co. Lit. 242, the mean Time, yet if the Church becomes void during his Life, before 
And, 179. any Requett, the Condition is broken, becauſe the Feoffee cannot have all 


Moor 195. the Effect which was intended him by the Re grant, which was to have all 


the Preſentacions during his Life. 

If A. enfeoffs B. the firſt of May, upon Condition that he ſhall grant to 
208. J an Annuity or Rent during his Life, payable yearly at Michaelmas, and 
Moor 472, the Annunciation ; in this Caſe the Feoffee hath not "Time to do it during 
Goulſ. 119. his Life, but he ought to do it (/) before the firſt of the faid Feaſts, for 
2 Co. 79. otherwiſe A, cannot have all the Advantage of the Rent intended him by 


(f) Where the Condition, 
ONE is to 


grant a Re- 
verſion, he may do it any Time during his Life, if it fo long continues a Reverſion, if he be no 
haſtened by Requeſt, Lev. 44. 


Co. Lit. 


Page 427 lf an Obligor or Feoffee be, by Force of the Condition of a Bond or 
Feoffinent, to pay Money, or make a Feoffment to a Stranger, they muſt 
do it preſently, and (g) muſt give Notice to the Stranger, and they ſhall 
not ſave the Condition by making a Tender thereof, if the other refuſes to 
accept of it; for where one undertakes to do an Act to a Stranger, he muſt 
at his Peril take Cate of the Performance of it. 


Co. Lit. 208. 
(e] But if the 
Condition be 
to be per- 
formed to 
che Paity himſelf only, who is to take Advantage of the Breach of the Condition, the Feoffee is not 
bound to do it before Requeſt, Rol- Abr. 439. Moor 472. 


Co Lit. 208. If A, be bound to B. that C. ſhall infeoff D. C. has Time during his 
3 . Life to do it, unleſs he be haſtened by Requeſt; and if C. make a Tender 
8. P. thereof, and D. refuſe, the Bond is faved , for the Obligor undertakes not 
Fide Perk, to do any Act himſelf, but his Intent is to engage for the Readineſs of a 

$6. cent. Stranger to do an AQ to another who ſhall be intended ro be a Fiiend of 
j But the . the Obligee, and under his Influence ; but in the ſaid Cafe if the Condition 


text ſeems were, [hat C. ſhould enfeoff P. on ſuch a Day, C. muſt ſeek D. and give 


tobe ley. him Notice thereof, and requeſt him ro be on the Land at the Day. 


Co.Lit, 219. If the Condition be to make a Gift in Tail to the Feoffor, the Re- 
„ 


mainder to a Stranger in Fee, the Feoffee has Time during his Life to do 
it, becauſe the Feottor, who is Pariy and Privy to the Condition, is to take 
the firſt Eſtate. : 
Rol. Abr If a Feoffment be upon Condition to re- enfeoff the Feoffor and his Wife, 
azo, be (5) ought to do it upon Requeſt. | 
6 Co. 31. | ; 
( But if not haſtened by Requeſt, be hath Time during his Life, becauſe the Feoffor, who is privy 


to the Condition, is to take jointly with her, Co. Lit. 219, Hetl. 39. But if the Baron dies, the 
Feoffmeat mult be made to the Wife without Requeſt, Hetl. 56, | 


2Co.3.Man- Tf the Condition of an Obligation be, That whereas A. the Obligor 
my 3 hath conveyed Lands to B. the Obligee, if 4. the Obligor, and C. his 
ks * Son, ſhall do all Acts, and deviſes for the better Aſſurance of theſe Lands 


8 B. which ſhall be deviſed by B. or his Counſel, then the Obligation 


fl:all be void; and after B. deviſes and tenders a Releaſe to be tealed 
| | by 


CONDITION S 

by A. and C. his Son, and A. preſently ſeals, but C. becauſe he was not 
lettered, nor could read it, prays B. to deliver it to him, to ſhew to ſome 
Man learned in the Law, who might inform him whether it was according 
to the Condition ; and if it was according to the Condition, he would 
ſeal it; this was a Breach of the Condition, becauſe he did not require the 
Writing to be read to him, and he was bound to take Conuzance of the 
Law, whether it was according to the Condition, and ſhall not have rea- 
ſonable Time to ſhew the Writing to his Counſel learned in the Law, to 
be inſtructed by them. 

If the Condition be to make ſuch Aſſurance, tc. to the Obligee as the ge Abr 
Obligee ſhall deviſe, and after the Obligee deviſes an Indenture, Ec. and 
tenders it to him, and he requires Time to ſhew it to his Counſel, to be* Co. 3. 
adviſed thereupon, which is denied to him; yet if he does not ſeal it (e) Leon 62. 
preſently, the Condition is broken, becauſe the Condition is peremptory, 88 — 


ſcilicet, to be performed preſently. | 8. C. 

(c ) But 
where a Man ſhall have Time to adviſe with his Counſel. 4 Leon. 190. Cro. Eliz. 9. Rol. Abr. 
441. Moor 143.— That if the Condition be to make fuck Aſſurance as his Counſel ſhould adviſe, 
his Counſel ought to draw and engroſs it, &c. Moor 895. 


. 


— "40 


* Or at leaſt to approve the Draft, 


If the Condition of an Obligation be, If the Obligor do at all Times Rol. Abr. 
hereaſter within the Space of one Month, when he ſhall be required, 2,1. 
make ſuch further Act and Acts, Aſſurance and Aſſurances, as the Ob- 9 mes 
ligee ſhall by his Counſel demand, for the Recovery of one Annuity «oth, 
of zo J. due from J. S. then the Obligation to be void; in this Caſe if stile 241. 
the (a) Obligee does not demand any further Aſſurance within the Month S. C. adjudg- 
after the making the Obligation, yet the Obligor is bound to make further ©: 
Aſſurance within a Month after Requeſt made after the Month paſt, after * Page 428 
making the Obligation; becauſe the firſt Words, ſcilicet, at all Times 
hereafter, are without Limitation ; and the other Words, within one (4)-If the 
Month, when he ſball be required, refer to the Requeſt, ſcilicet, he ſhall ——— * 
have a Month ſor the making thereof after Requeſt; for the moſt benign js to — col. 
Conſtruction ſhall be made to make this Agreement effeQtual ; for this is upon the 
not like a common Aſſurance, by which it is covenanted to make further tenth of Ja- 
Aſſurance within ſeven Years, becauſe the Uſe in ſuch Caſe hath inter- ext, 
preted it, that he ſhall not be troubled beyond ſeven Years. 8 

Warning, the 


Ovligor muſt pay the Money upon the tenth of January next, giving the Obligee three Months 
Warning; for the Words ſhall be taken moſt ſtrongly againſt the Obligor. Lev. 85. Raym. 61. but 
faid by Findham, admitting the Obligee is to give Warning, and omits it, yet the Money is not loſt, 
but ſhall be paid on any three Months Warning. Keb. 381, 415. 


If the Condition be to do a Thing within a certain Time, he may „. 


form it the laſt Day of the Tine appointed. Boe for this 
| vide Cro. 
Eliz. 14. Moor 122. pl. 266. Rol. Abr. 442. 


If upon a Mortgage a Tender be made of the Money at the Place, at Plow. 173. 
any Time of the Day ſpecified in the Condition, and the Mortgagee re- 5 Ce. 114. 
fuſes, the Condition is ſaved for ever, and the Mort agor need not ftay 1 266. 
the Place appointed till the laſt Inſtant of the Day, — by the expreſs, H. 2 1 
Letter of the Condition, the Money is to be paid on the Day indefinitely ; 22 H. 6. 35. 
nor needs there be any new Tender afterwards within convenient Time, 47 E. 3. 46. 
becauſe by the Words of the Contract bath Parties ought to acquieſce. | 

If the Condition of an Obligation be, to deliver to the Obligee twenty Leon. 101, 
Quarters of Corn the twenty-ninth of February next following the Date, dude 

g 2 5» and 


CONDITION Ss. 


ard the next February hath but twenty-eight Days, he is not bound to de- 
liver it till a Leap-year. | 


4. At what Place it may be performed. 


It a Place be limited and agreed on by the Parties where the Condition 
is to be petformed, the Party who is to perform it is not obliged to ſeek 
the Party to whom, Ec. elſewhere, nor is he to whom it is to be pet 
formed, (a) obliged to accept of the Performance elſewhere, 


| Rol. Abr. 
445, 446. 


(a) Bat he 


may accept 30 . 
it at another Place, and it is good, Moor 367. pl. 302. 


21E. 4.6. Rent reſerved, payable yearly, is to be paid on the Land; foif a Man 
20E. 4. 18. b. Jeaſes, rendering Rent, and the Leſſee binds himſelf in 20 J. to perform the 
(5) 3 Covenants; this does not alter the Place of Payment of the Rent, for it 
Condition is may be tendered (5) on the Land without ſeeking the Obligee. 

for Perfor- 

mance of Homage, or other ſpecial corporea} Service, to the Perſon of the Lord, the Tenant by 
the Law of Convenience ought to cek him in any Place in Exgland. Co. Lit. 211. 2, 


Lit. ſ. 78. But if a Man makes a Feoffment, upon Condition that the Feoffor, upon 

Co. Lit. 219. Payment of 10 J. may enter, Fc. the Money being a Sum in Gtoſs, and 
collateral to the Litle of the Land, the Feoffor muſt tender the Money to 
the Perſon of the Feoffee if in England. 

page 429 If the Condition of a Bond or Feoffment, is to make a (c) Feoffment, 
it is ſuthcient to tender it upon the Land; becau!le the Eftate muft paſs 

Co. Lit. 210. by Livery. | | 

tc) Other- | 

wiſe, if to make an abſolute Eſtate of Inheritance, unleſs he firſt gives Notice that he will do it 

fuch a Time by Feoffment. Allen 24. Stile 61. adjudged, 


8 Co. Lit. 210. If the Condition of an Obligation or Feoffment be, to deliver twenty 
1 260. Quarters of Wheat, or Twenty Load of Timber, &c. to the Obligee of 
* Feoffee, the Obligor or Feoffor is not bound to carry the ſame about, and 
ſeek the Fe offee, but the Obligor or Feoffor, beſore the Day, muſt go to 
the Obligee or Feoffee, and know where he will appoint to receive it, and 
® [In Caſe of there it muſt be delivered. 
ſuch anObli- 


gation, to be entered into, it behoves the Obligor to fix a proper and convenient Place, Yet, Q, tf 
Tender at the Habitatico of the Obligee would not be good? 


5. What ſhall be ſaid a ſufficĩent Performance, 
Co. Lit. 95- | 
b. 96. a. If a Man makes a Feoffment in Fee, upon Condition that the Feoffor, 
Oro. Eliz. within a Year after the Death of the Feoffee, pay to his Heirs, Executots, 
+ 0 or Adininiſtrators, o J. that then the Feoffor ſhould re-enter, the Feoffee 
n. makes a Feoffment over, and dies, the Feoffor paid the 100 J. within the 
Poph. og. Year, and the Heir paid back 30 J. this is a partial and fraudulent Pay- 
Co. 209. ment; and no good Performance of the Condition, to defeat the Eſtate of 
2 the [ſecond] Feoffee ; but if the whole Money had been paid, it had 
ene © been good ; becauſe the Payment is to be made to the Perſons mentioned 
Gredall and in the Condition, and not to the Aſſignee of the Land, who is not named 
Wiat. therein. 
Cro. Eliz. 7. If A. is bound to B. in an (4) Obligation, conditioned that A. ſhall deli- 
Moor 709. ver to B. before fuch a Day an Obligation, in which B. is bound to 4. 
Goulf. 177. if A. ſues B. upon the Obligation, and recovers, and after, before the 


— I. Ste Day, delivers t to B. this is no Performance of the Condition; for notwith- 


(4) Sid. 48. - | ſtanding 


* — NOS. wood "> 


COND ET LO WS 
ſanding the Delivery of the nay, he may take Benefit of the Judg- . 


ment ; and fo the Intent of the Condition is not performed. STI = 


Like Point in Caſe of a Covenant. — 80 in Caſe of a Premiſe, Rol. Abr. 448, 


If A. being a common Brewer, covenants that B. ſhall have feven Parts Raym. 464. 
of all his Grains made in his Brew houſe, for ſeven Years, and after A, puts 2 Jones 191. 


in great Quantities of Hops into his Malt, of which the Grains were made, 8. C. be- 


by Means whereof the Grains are ſpoiled, this is a Breach ; becauſe in all On 


Contracts the Intention of the Parties is to be conſideted; and here it was Go:4land, 
the Intention of the Parties, that B. ſhould have the Grains for the Uſe of adjudged, 
his Cattle, and they will not eat them when Hops are put into them. — Na 
4 
would lie, and no Covenant; for that was performed by the Delivery of the Grains, 2 Plaintiff 
ſewing for a Breach, that the Defendant had /ubdole & callide, to deceive the Plaintiff of the Benefit 
of the Covenant, mixed Hops with his Malt, by which he bad diiabled himſelf to perform the In- 
tent of the Agreement. 


So if I covenant to deliver ſo many Yards of Cloth, and cut it in Pieces, Raym, 464. 
and deliver it, this is a Breach ; for the Law regards the (c) real and faithful te] If the 


Performance of Contracts, and diſcountenances all ſuch Acts as are done Condition of 


a Bond be 4 
in fraudem legis. to pay col. 


* | though it is 
not ſaid of Money, yet it muſt be ſo intended; and the Obligee cannot tender fifty Pound Weight 
of Stone. Sid. 181. Said by Twiſden, that he remembered it to have been adjudged.—But if a 
Man covenants that his Son, then :nfro anne nubtles, ſhall marry the Daughter of B. before ſuch a 
Day, and he marries her accordingly, but at the Age of Conſent diſagrees to the Marriage, yet is the 
Covenant periormed, for it was a Marriage, though ſubject to be dereated by Dilagreement, and no 
other could be had within the Time, Owen 25. adjudged. | 


* If a Man aſſumes to make a Surrender of a Copyhoid, upon Requeſt, Page 430 A 


he is not bound to make it into the Hands of two Cuſtomary Tenants ; 


for that is but a particular Way of making a Surrender, grounded upon a Allen 63. 
' | | Stile 107, 
particular Cuſtom. ver 


—So if 2 
Man be bound to make an Aſſurance as the Obligee ſhall deviſe, he is not bound to acknowledge 2 
Fine by Dedrmus; tor that is but a ipecial Way of taking the Cognizance. Allen 69.—Secus if there Is 
a Provito that he ſhall not go above five Miles from his Hout:, and h's Houle is above five Miles from 
Weſtminſler., Allen 69. ——Covenant to make an Eſtate to A. and it is made to B. to the Ule of 4, 
nd whether good, Godb. gs. per Curiam dubitatar, & vide Cro. Eliz. 825.—\| If one Man is bound 
to make to another a ture, ſufficient, and lawtul Eſtate in certain Lands, by the Advice of J. S. if he 
makes an Effate to him according to the Advice of J. S, be it in!uthcient, or not law ful. he is ex- 
cuſed of the Obligation. 5 Co. 23. b. - Where the Condition is to deliver a Releaſe to the Obligee, 
it is not enough to {+y that it was written, and Wax affixed to it, and that he was ready to ſeal and 
deliver it, but that the Obligee refuled to accept; for he ought to have done all that he could; and 
he might have ſealed it notwithſtanding. 2 Rol. Rep. 238. 


— 4 


5 || 24. Why not fiace the Statute of Ules ? unleſs A. abſolutely retutes to have the Intervention of a 
rultee., - 


If a Man by Indenture bargains and ſells his Lands to another in Fee, And. 27. x 
and covenants to mike thereof to the Vendee a good and ſufficient Eſtate Bendl. 36. * 
before Chriſt nas next, and before Chri/tmas the Vendor cauſes this Deed & rogers 
to be inrolled, yet this is not a good Performance; for by the Intention of judged. 
the Covenant, ſome other Aſſurance was to be made. 
It one be obliged to aſſure twenty Acres of Land, the Acres ſhall be ac- Cro. Elis 
counted according to the Eſtimation of the Country where the Land lies, uo 665. 


and not according to the Meaſure limited by the Statute. Poph 2 


Cro.Ei.681, 
If A. covenants with B. to make ſuch Aſſurance of all his Lands, at the xtr «59, 
Coſts of B. as B. or his Counſel tha!l (2) adviſe B. may require one Aſſu- (a) If 4. ca- 
| rance 


Tro Elz. the Uſe ceaſes. 


CONDITIONS. 


rance for one Parcel, and another Aſſurance for another Parcel ; for bein 
venants to $126 5- ga 8 
make ſuch to be made at the Coſts of B. it is no Prejudice to A. | 

Aſſurance 

of Lands to B. as the Counſel of B. ſhall deviſe, himſelf, though learned in the Law, cannot deviſe the 
Aſſurance, but it ought to be deviſed by ſome of his Counſel ; for if the Party himſelf might adviſe it, 
then it would be no Plea to ſay Qued concilium nen dedit advijamentum, 5 Co. 19. b. Cro, Elis. 
297.S. C. Rol. 466. S. P. cont”. : 


Moor 570. But if the Aſſurance is tobe made at the Coſts of the Covenantor, if an 
_— Eliz. Aſſurance of Part only is required, he mult make it; but then he is diſ- 
95 charged from making any Aſſurance of the Reſidue, 

5 If the Condition of an Obligation be, that the Obligor, before Michael- 
Yelv. 44. , ſhall make, Cc. all and every reaſonable Act and Thing for aſſuring 
Moor 682. the Manor of D. ts J. S. and his Heirs, and the Obligee requeſts him ge- 
S. C. adjudg- nerally to convey, the Obligor muſt make an Aſſurance ; and if thereupon 
ed, the Con- the Obligor makes a Feoffment, and the Obligee after requeſts a Fine, the 
dition being Obligee muſt acknowledge it; and ſo upon every Requeſt, he ought to 


to doallA7 
3 4 make ſeveral Aſſurances. 


required by 
the Obligee; but ſaid, if it had been to be deviſed by the Obligce or his Counſel, he ought to have 
ſhewed he had (cviied, and required luch a particular Feoffment or Fine. 


Ero. Jac. If a Man covenants to make further Aſſurance, and to do any Act or 
251. Moor Acts, Cc. as thall be deviſed, &c. and a Note of a Fine is tendered, and 
8:0. S. C. he is required to acknowledge it before a Judge of Aſſiſe, he muſt acknow- 
adjudged; ledge it, thougn:no Writ of Covenant is depending; for he hath covenanted 


—_— on to do every Act; and this Note of a Fine is an Act; and whether it be well 
AA prepara- levied, or to no Purpoſe, is not raaterial. | 


tory tor the 
Fine; and the Writ of Covenant may be ſued out after; and ſo it is an Ad for further Aſſurance, 
though the Writ of Covenant is not depending. Bulit. 90. S. C. & vide Latch 186. And, 86. 


*Page431 If 4. (a) enfeoffs B. upon Condition that B. ſhall make a Gift in Tail 

to A. and his Wiie, and the Heirs of their two Bodies, Remainder to the 
Lit. C 382. Tight Heir of the Feoffor, and A. dies; B. ought to make an Eſtate for 
Co.Lit. 229. Life to the Wite, (4) without Impeachment of Waſte, Remainder to the 


Vide Jones Heirs of A. for the Eſtate ſhall be made as near the Intent of the Condi- 


_ "uh tion as it can be. 


451. Eg. | | a 
Abr. 19. & pet 433. (5) And yet if the Wiſe accepts the Eſtate for Life, without this Clauſe, it is 


good; becauſe the Eſtate ior Life is the Subſtance ot the Grant, Ec. Co. Lit. 219. b. 


If the Condition be in the Copulative, and it is not poſlible to be per- 


Loon, 54. formed, it ſhall be taken in the (c) DisjunQive. 


Goulſ. 71. 

Rol. Abr. 444. (c) As if the Condition be, that he and his Executors ſhould do ſuch a Thing, this 
in the Disjunctive, becauſe he cannot have an Executor in his Life-time, 21 Ed. 4. 44: b. Rol. 
Abr. 444. S. C. So if the Condition be, that he and his Aſſigns ſhall ſell certain Goods, this is in 


the Disjunctive, becauſe both cannot do it. 21 E. 4. 44. b. Rol. Abr. 444. S. C. 


Co. Lit. If a Leaſe be made to Huſband and Wife for twenty-one Years, if the 
33 S Huſband or Wife, or any Child between them, fo long lives ; and the 
Owen gz. Wiſe dies without Iſſue, yet the Leaſe ſhall continue during the Life of the 
Goull. 71. Huſband ; for the Disjunctive referreth to the Whole, and disjoineth not 
And. 161. only the latter Part, as to the Child, but alſo to the Baron and Feme ; ſo 


x 144%, that the denſe is, if the Baron, Feme, or any Child, ſhould ſo long 
Cro, Eliz. live | 
269. r 


Co. Lit. So if an Uſe be limited till A. ſhall come from beyond Sea, and attain to 


38 FR his full Age, or die; if he comes from beyond Sea, or attains his full Age, 


If 


270. 


E 
7 


r 1 TONS 
If a Deviſe be made upon a DisjunQive Condition, to be performed by, , SL 


the Deviſee, he hath his (4d) Election. 4d So if the 
Condition be 


to enfeoff the Obligee of P. or S. the Obligor hath his Election. 18 E. 4. 17. b. 5 Co. 22. 2. But 
for this vide Title Electien, and Rol. Abr. 446. | 


If an Obligation be conditioned to pay B. or his Heirs, annually 127. at Cro Jac. 
Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the faid 594, 
Feaſts, 150/, the Obligor hath Election to pay the 12 or the- 150l. Ay En 
though he may at any Lime“ determine the Payment of the 121. by the 


Payment of the 1501. * This muſt 
mean, at ei- 


ther of the Feaſts, becauſe an annual Sum is payable, in the mean Time. 


If 4 covenants with B. that A. or his Son C. or either of them, ſhallz Sd. 109. 
work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each of Sirf 
them ſo much, Cc. and B. requeſts C. to work with him, c. if he doth 20d Reeves 
not, the Covenant is broken; for B. had the Election to require both, or OO, 
any one of them to work with him. 

If an Obligation be conditioned to pay Money, if a Ship puts to Sea, Lev. g4. 
or the Goods, or the Obligor return ſafe, and the Obligor dies before his Ser a0d 
Return, yet the Money is payable ; for all thoſe Things being contingent, . 274 ads 
and uncertain which of them will happen, the Law tupplies the Words] bed. 
which ſhall firſt happen, and forecloſes the Election of the Obligor; (e) vid C 
and is not like the Caſe where a Man is bound to pay Money at Lady-day 75 — 


or Michael mus, and he dies after Lady- day, and before Michaelmas t. + This ſup- 
poſes the 


Obligor to have had an Election, 


So where the Condition of a Bond was, that the Obligor ſhould bring Re and 
the don and Daughter of J. S. at their full Age, to give ſuch Releaſes as a 5 
third Perſon ſhould require ; the Detendant pleads, that the Son is alive, sed. 
and under Age; and on Demurrer to this Plea, it was held, that the Force 
of the Bond was not ſuſpended till they are both of Age, begaule it is to be 
taken not conjunctively, but reſpectively and diſtributively; for the Obli- 
gor undertakes that the Daughter ſhall releaſe at her full Age, as well as 
the Son ; and if ſhe does not, the Condition is broken. 

f the Condition of an Obligation be to pay 30l. or twenty Kine, within #Page 4 22 
a Month after the Death of K. at the Election of the Obligee, he muſt, at 
his Peril, make his Election within the "Time limited; for the Obligor is Leon. 69. 
not bound to tender both; but where the Condition is to pay ſuch a Day Meer 241, 
rol. in Gold or Silver, at the Election of the Obligee, it he does not make | 
his EleQtion before the Day, yet the Duty remains payable, being Parcel of 
the Penalty. 

If the Condition of an Obligation be, that if the Obligor, within ſix\,,, ,;. 
Months after the Death of B. ſhall aſſure a Rent of 20l. yearly to C. as the adjudged by 
Counſel of C. ſhall adviſe, at the Coſts and Charges of C. if C. require the threeJudges 
fame; or if the Obligor ſhall not grant the Rent, ii then he ſhall pay to C. % againſt 
300/ the Obligation thall be void ; and B. dies, and C. tenders no on borer 
of the Rent within the Time, the Obligor is not bound to pay the 3001. Condition is 

n t disJunce 
tive till Requeſt to ſeal a Deed of Annuity; and that therefore the Obligor ought to pay 88 
2 Mod. 201. 8. C. adjudged per totam Curia mn. * 


—— 


ns 


© In this Caſe C. not having tendered a Oraat. had not done every Thing in his Power, to intitle 
himſelf to his Action, as the Grant was to be at his Cofts, and he was to requeſt the Ohligor to make 


the lame, If 
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CONDITION Ss. 


2 Mod. 304. If the Condition of an Obligation be, that the Obligor ſhall work out 

Wright and 40l. at the uſual Prices in Packing, when the Obligee ſhall have Occaſion 

— A4 or himſelf or Friends to employ him therein, or otherwiſe ſhall pay him 

: " gol. if the Obligee hath no Occaſion to make Uſe of him in Packing, he 
muſt pay the 4o/. 


— 


8 


— 


( What ſhall excuſe the Mon⸗perfozmance: 


11 


And herein, 
1. Of the Act of God. 


Rol. Abr. Egularly, if a Convition, which was poſſible at the making thereof, 
r. R (a) becomes impoſſible by the Act of God, the Obligation is diſ- 
206. a. charged. 

Same Rule. x 

(a) Where the Sickneſs of the Wife will excuſe the Huſhand and Wife from levying a Fine, the 


Condition being to levy it upon the reaſonable Requeſt of the Obligee. Moor 124. pl. 270. & vide 
Leon. 304. 


But for this If a Man be let to Mainprize, it is a good Plea at the Day when the 
vide Title Manucaptors ought to have the Body, Ec. for the Manucaptors to ſay that 
Bail, And he who was let to Mainpri dead before the Day, ſo that th 
Rol. Abr. prize was dead before the Day, ſo that they could 
449. not have his Body at the Day, 
Rol. Abr. If a Man covenants to build an Houſe before ſuch a Day, and after the 
450. Plague is there before the Day, and continues there till after the Day, this 
ſhall excuſe him from the Breach of the Covenant, for the not doing theres 
of before the Day ; for the Law will not compel a Man to venture his Life 
for it, but he may do it after, 
8 Co. 22. If the Condition conſiſts of two Parts in the Disjunctive, in which the 
Laughter's Party hath an Election which of them to perform, and both poſſible at the 
— Time of making the Condition, and one becomes impoſſile afterwards, 
3 . by the Act of God; this ſhall excuſe the Performance of that and the other 
Cro, Eliz. allo; for otherwiſe his Election ſhould be taken away by the Act of God. 
8. S. C. 
The Condition being, that if B. aliened his Wife's Lands, if then he purchaſed other Lands of as much 
Value, to his Wiſe and her Heirs, or ſhould leave her the Value by his Will, then the Bond ſhould be 
void, and he aliened his Wife's Lands; and before any Purchaſe made the Wife died, living B. but 
Gaudey held, that he ought to purchaſe Lands to the Heir of the Wife. Et vide Cro. Eliz. 257, 864. 
Moor 432, 645. 2 Jones 95, 3 Keb. 738, 761, 770. Mod, 265, 2 Will. Rep. (617.) 3 Will 
Rep. 189. 3 Mod. 234. | | | 


see poſt 433. 


page 433 But it has been held, where the Condition was to make the Obligee 2 
Leaſe for Life, by ſuch a Day, or pay him 1004. that though the Obligee 
Salk- 170. qie before the Day, his Executor ſhall have the 100/. and the Ground of 


Pi Treby Laugbter's Caſe was denied to be univerſal, 


Ch Juſt, 

: If a Condition conſiſts of two Parts, of which one was not poſſible at 
— the making of the Condition to be performed, he ought to perform the 
760. S. P. Other. 0 
3 = As if the Condition be to infeoff J. S. or his Heirs, when he comes to 
Rol. Abr. ſuch a Place, he is bound to inſeoff J. S. when he comes, becauſe the 
459- other 


Award to be made between B. and C. and it is awarded that C. ſhall pay 


CONDITA1ON s. 
other is not poſſible ; for he cannot have an Heir during his Life, and fo 
he had not any Election. | 
If a Condition of an Obligation be to make an Aſſurance of certain Land Rol. Abr. 
to the Obligee and his Heirs, and after the Obligee dies, yet he ought to 45%: 


make the Aſſurance to his Heir; for this Copulative and his Heirs ſhall — 180. 
alm: 862. 


have the Signification of a Disjunctive. | — ed 
| Eliz. 399. 

3 Mod, 233. Vern. 38. 8 Mod. 23. 10 Mod. 18, 334, 370, 372. 11 Mod, 45. 12 Mod. 

44. Cale Temp. Talb. 109, 110, 


If the Condition of an Obligation be to infeoff two before ſuch a Day, Frm 


and one dies before the Day, yet he ought to infeoff the other. 46. 


N. Bendl. 
35+ S. P. cont, per Montague. 


If the Condition of an Obligation be, that whereas a Marriage is intend- Rol Abr. ac. 
ed between A. and B. if the ſaid Martiage takes Effect, and if B. the Wife Weed ke 
ſurvives A. and does not receive 300 J. of A. by his Will, or by the Cuſ- Bates, But 
tom of London, within three Months after the Death of A. that then if the 2 171: 
Obligor pays to B. or her Executors, go within fix Months after, the * , 
Obligation ſhall be void; and after the Marriage takes Effect, and B. ſur- tetan Cu- 
vives A. and dies within three Months, without receiving any Thing of rim. 
the ſaid 300 J. by the Will of 4. or by the Cuſtom of Lenden; it ſeems Palm. 513. 
the Death of B. within the three Months, ſhall not excuſe the Obligor to? , 2 
pay the 500 J. to the Executors of B. becauſe it is not any disjunctive Con- Jucge 1 5 
dition of which the Obligor hath any Election to do the one or the other; ſaid that 
but the Condition is, that if a Stranger does not pay ſo much within a there was no 


Time, that he himſelf will pay another Sum, ſo that the Death of the Par- — 


ty, who is to receive from the Stranger, ſhall not excuſe the Obligor. t Election is 
; . in a Stran- 
ger, or in the Obligor. I The Text ſeems to be Law. 


If 4. binds himſelf Apprentice to B. for ſeven Years, and B. enters 2 Brownl. gp. 
into a Bond to A. conditioned to pay A. his Executors or Aſſigns, 10 L at e and 
the Time of the End or Determination of his Apprenticethip, and A. ſerves = 
fix Years, ard then dies, the Money ſhall not be paid to his Executor, 8. 83 


though it was objected that his Apprenticeſhip ended at his Death. | Judged. 
If A. enters into a Bond to B. conditioned that C. ſhould perform an 2 Leon. 55 
K:ingwel 


to B. 10. at Michaelmas, and 101, at Lady-Day, yet becauſe the Bam ns ap. 


awarded is a Duty, it is as if the Condition of a Bond had been for the Cro. Elz 10. 

Payment of the Money; and if not paid, the Bond is for fei: ed. S. C. ad- 
But if the Condition of an Obligation be, that the Obligar ſhall infeoffJudeed. 

the Obligee at ſuch a Day, and before the Day the Obligor dies, and the? Leon. 15. 

Land deicends to his Heir, the Condition is become unpolſible by the Act Co Lit. 216. 


of God, and the Performance thereot excuſed. 2.S. P. 
But it has been held in Equity, that if the Condition of a Bond be to Eq. Abr. 18. 


ſettle certain Lands in ſuch a Manor, by ſuch a Day, though the Obligor — 
— bd 


die before the Day, by which the Bond is ſaved ai Law, yet an Execution and ſaid to 
ought to be decreed in Specie. have been 
otten done. 
One deviſed to his eldeſt Daughter upon Condition ſhe ſhould marry 
his Nephew, on or before the attained the Age of twenty, the Nephew 
* died young, and the Daughter never refuſed, and indeed never was requir- *Page 434 
ed to inarry him ; after the Death of the Nephew, the Daughter, being 


about ſeventeen, married F. &. and it was adjudged that the Condition was Salk. 170. 


not broken, being become impoſſible by the Act of God. pl. 1. Thomas + 
and Hue, 


adjudged in C. B. and affirmed in B. R. Skin, 301. pl. 5. 319. pl. 1. S. C. adjudged. 
2. Cf 
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| Lal pda Intent of the Condition, the Payment ought to be made with the Iſſues and 


CONDITION 9s. 


2. Of the AQ of Law. 


Rol. Abr. Tf an Annuity be granted upon Condition that the Grantee ſhall be At. 
A451, torney for the Grantor, in all Pleas, if he be after made Sheriff, yet this 

ſhall not excuſe him from the Performance of the Condition ; but he ought 

to be his Attorney ; otherwiſe the Condition is broken, 
. If A. deviſes Land to B. and his Heirs, upon Condition that he, hi, 
yon " Heirs and Aſſigns, with the Ifſues and Profits of the Land, ſhall pay year- 
$7.4 and ly ſo much for certain Charitable Uſes, and dies, and after the Deviſee 
Thompſen, dies, his Heir within Age, and in Ward to the King, the Payment ſhall 
adjudged. be excuſed, during the Time the King hath him in Ward ; for by the 


298. Profits, which are transferred, by Act in Law, to the King, 
3 Bulſt. 88. 


S. C. adjudged. Hard. 10, 11. S. P. appears, and long Argument, whether the King ſhould be 
bound by the Condition. 


Yelv. 10 I a Recognizance be conditioned for the Appearance of B. at the next 
Reſſe 3 Pie, Aſſiſes held for the County of S. and before the next Aſſiſes, B. ſues a Cer- 
adjudged. fiorari out of the King's Bench, to remove the Recognizance, and at the 
Bulſt. 155. next Aſſiſes delivers the Certiorari to the Judge, yet this does not excuſe 
8. C. per Cu- his Appearance; for though the Certiorari was the Command of the King, 
a go yet the Purchaſe thereof was the Act of B. and he could by no ſuch Slight 
though the fave his Recognizance. 


Hands of the 
Judges were ſhut, and forecloſed by the Certierari, yet they might have entered his Appearance, 
Cre. Jac. 281. S. C. adjudged, and that he ought to have procured his Appearance to be recorded, 


2 Lev. 26, If a Man hath good Title to Land, by Virtue of a Fine, and ſells the 
N ſame, and covenants with the Vendee, his Heirs and . that he ſhall 
a "* enjoy againſt him and B. and all claiming under him ; and after by an AQ 
judged of Parliament, reciting that B. had ſettled this Eſtate upon C, and that 
againſt the certain Perſons had unduly procured the ſaid Fine from her, it is enacted 
Opinion of that the Fine ſhall be void, and that every Perſon may enter, as if no ſuch 
Twijden. Pine had been; and after one enters, claiming Title under C. this is a 
Breach of the Covenant; for the Act makes no new Title, but removes the 
Obſtruction of the old; and it was ſiid, that doubtleſs B. was named in 
the -—" for this Purpoſe, in Caſe this Fine unduly obtained ſhould be 
avoided, 


3. Of the Act of the Parties. 


2 Co. 92. If the Condition of an Obligation be, that the Obligor ſhall enfeoff the 


* Obligee of the Land, before ſuch a Day, and after, before the Day, the 
the Conchtz. Obligee diſſeiſes the Obligor, and keeps it by Force till after the Day. ſo 


on of a Fe- that the Obligor cannot enter, this will excuſe the Performance of the 
offment. Condition. 

Rol. Abr. If Leſſee for Years covenants to drain the Water which is upon the 
453. but 454. Land, before ſuch a Day, and after the Leſſor enters before the Day, and 
S. C. cent. © there continues till the Day is paſt, yet this ſhall not excuſe the Perform» 


'de Cro. | as 
Fiir. 374 ance of the Covenant, (a) becauſe this is collateral to the Land. 
S. C. ad- 


Judged, it not being alledged that the Leſſor held him out, and diſturbed him in doing it. Moor 
402. Owen 65. Godb. 69 () But if it had been a Covenant adhering to the Land, and in reſpect 
of the Enjoyment there»f, it would have been otherwiſe ; but then it muſt have been ſhewn that be 
held him out of Poiſeilion, Moor 402. pl. 334. Owen 65. IF 


CONDITION S. 


* If a Man be bound to build an Houſe, &&c. he is excuſed if the Obligee *Page 435 
will not ſuffer him to build it; for he cannot come upon the Land againſt oa 


his Will. ; nant 31. 
Rol, Abr. 453. 


So if a Condition be to repair a Houſe, he is excuſed thereof, if a Strang- 9H. 6. 44. b. 
er, by the Command of the Obligee himſelf, diſturbs him, and will not Rol. Abr. 
ſuffer him to do it. 453. 

If the Condition be to erect a Mill, and after he comes to the Obligee, 3 H. 6. 37. 
and ſays all is ready for the Erecting thereof, and demands of him when Rol. Abr. 
he ſhall come with the Mill to ereCt it; if the Obligee ſays, he will not 453, 484. 
have the Mill, and intirely diſcharges him of the Mill, this ſhall excuſe 
him of the Performance. 

f Leſſee for Years of an Houſe covenants to repair it, and to leave it in Rol. Abr. 
as good Plight as he found it, and after certain Sparks of Fire come out of 454. 
the Chimney of the Leſſor, into an Houſe not much remote, by which the 
Houſe of the Leſſce is burnt, this will excuſe the Performance of the Co- 
renant to the Leſſee ; ſo that he is not bound to rebuild, becauſe this comes 
by the Act of the Leſſor himſelf. KT | 

If a Leaſe be made upon Condition that the Leſſee ſhall not permit or 35H. 6. 162. 
harbour any Whore within the Houſe to him let, and that if he ſuffers$' Co. 91. b. 
ſuch Woman to ſtay there fix Weeks after Warning, c. it ſhall be law- Godb. 70. 
ful for the Leſſor to enter; and after the Leſſee ſuffets ſuch Woman to be S. C. cited. 
there, and Warning is given him by the Leſſor, although after the Leffor 
commuinds the Woman to ſtay there for fix Weeks, yet this thall not ex- 
cuſe the Performance of the Condition, becauſe the Leffor did not do any 
AQ; and notwithſtanding the Command, the Leſſce (a) might have re- (a) If a Bond 
moved her 7. be condition 

N ed to pro- 
cure a Marriage between the Obligee and B. before a certain Day, and before the Day the Obligee 
calls B. Whore, and tells her if he marries hey, he will tie ner to a Poſt; by Reaſon whereof the Obli- 
gor could] not procure &. to marry him, this will excuſe the Non- performance. Cro. Eliz. 694. 


Admit per Cur', but then it mult be fſhewn in pleading, that the Obligor did what he could to procure 
her to marrv, &c, 


* Fed. gu. Ia Jury would now find in an Ejectment for the Leſſor, under ſuch Circumſtances, as 
it might be a Colluſon between the Landlord and the Woman, and it might be ſuppoled the Landlord, 
by his Command to the Woman to ſtay, had given Licenſe and diſpenſed with the Condition? 


But if the Leſſor ouſts the Leſſee, and by Force, and againſt the Will zes 6.162. 
of the Leſſee, puts in the Woman, and violently makes her ſtay there by * Co. 9. 
Force, againſt the Will of the Leſſee, for fix Weeks, this ſhall excuſe the 
Performance of the Condition. | 

If 4. is bound to g. that J. S. thall marry Fane G. before ſuch a Day, co. Lit. 206. 
and belore the Day B marries her, he ſhall take no Advantage of the Con- b. 
dition, becauſe by his Means it could not be performed. 3 

If a Man makes a Feoffment in Mortgage, upon Condition to be void Co. Lit. 210. 
upon Payment of Money by the Feoffor, £fc. to the Feoffee, at a Day, if® 
at the Day the Feoffee is out of the Realm, the Feoffor is not bourd to 
ſeek him, or to go out of the Realm to him; and therefore, becauſe the 
Feoftee.is the Cauſe that the Feoffor cannot tender the Money, the Feoffor 
may enter into the Land, as if duly tendered f. | + But he 


will remain 
liable to the Payment of the Money. 


If A. leaſes to B. for Years, upon Condition that if B. pays Money to Co. Lit. 218. 
A. or his Heirs, at a Day, that B. ſhall have the Fee; and before the Day, * | 
A. is attainted of "Treaion, and executed; now though the Condition be- 
came impoſſible by the Act and Offence of A. yet B. ſhall not have p F ar 
ecauſe 
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judged. So 


CONDITION 8s. 

becauſe a precedent Condition to increaſe an Eſtate muſt be per ſormed; 

and if it becomes impoſſible, no Eftate ſhall rife. ? 

3 Leon. 189. If A, leaſes to B. certain Lands for Years, rendering 40 J. per Ann. and 

rm a Stranger covenants with 4. that B. ſhall pay unto him the 40 J. for the 

aer Cale Farm and Occupation of the Lands; and before any Day of Payment, 4. 

ouſts B. of his Farm, B. is excuſed of the Payment of the Rent; for the 

Covenant was, that B. ſhould pay 40 J. for the Farm and Occupation; ſo 

that it is a conditional Covenant; and there ought to be guid pro que; and 

here the Conſideration upon which the Covenant is conceived, viz, 

6 and the Occupation of it, is taken away by the AQ of 4, 
| imſelf. 

Cro. Eliz. A entered into a Bond to B. conditioned to fave B. harmleſs from x 


5a . Bond made to C. for Payment of 100 J. at a Day and Place, and at the 


Day of Payment A. was going to the Place to pay it, and B. by Covin 

cauſed A. to be impriſoned till after Sun ſet, to the Intent the 100 J. ſhould 

not be paid; and this being pleaded to an Action of Debt upon the Bond, 

it was adjudged upon Demurtet, that ſuch a bare Surmiſe was no Bar. 

8 Co. 76. b. If the King grants a Reverſion in Tail, upon Condition that if the 

Strefferd's Grantee pays 20 5. at the Receipt of the Exchequer, Ic. the Grantee ſhall 

Cale ad- have a Fee, if afterwards the King, under his Great Seal, refuſes to receive 

” Bowol, the Money, yet if the Grantee tenders it at the Receipt of the Exchequer, 

282. S. C. he ſhall gain a Fee; for the King by no Means can countermand or hinder 
adjudged. the. Increaſe of the Eſtate in ſuch Caſe. 

If the Condition of an Obligation be, that the Obligor ſhall pay 10 J. to 

Hob. 103. the Obligee, which is for the Rent of certain Lands, and the Obligee en- 

adjudged. ters upon the Land, and ſo ſuſpends the Rent, yet this ſhall not excuſe 


x — 1 * the Payment; for it is but a Recital that it was for Rent, and not ma- 
had been ap-tè l tal. | 
lied to the 2 E ; 
le, Ce. * But Entry and Eviction before Rent due, avoids Payment in Covenant, &c, for 
the Rent as Rent. 


Hetley 34. If a Parſon by Indenture leaſes his Parſonage for Years, rendering 
Feakiland Rent, and the Leſſee covenants to pay his Rent, and before any Day 
Lins, ad- of Payment, the Parſonage (a) is ſequeſtered, for the Non-payment of 
Ef an the firſt Fruits, yet the Leſſee ſhall not be excuſed of the Payment of his 
Obligation Rent f. 

for Payment : 

of the Rent. (Ca) Otherwiſe, if Leſſee for Years is evicted by & prior Title. Hetley $4. Rol. Rep. 
198, Yelv. 23. Cro. Car, 415. 


+ 2. If this is Law, the Fault being in the Leſſor, and Tantamount to his Eviction ? 


Poph 30. If A. leaſes Lands to B. for ſeventcen Years, and after B. enters into an 
Cro. Eliz. Obligation to A. conditioned to pay an annual Rent to C. for the Term of 
4M og. ſeventeen Years, if C. lives ſo long; and the ſaid B. or his Aſſigns, or any 


Moor 597. Claiming under him, thall or may ſo longenjoy the ſaid Land, and B. at- 
8. C. ad- ter ſurrenders to A. yet he muſt continue the Payment of the Rent, becauſe 
judged. merely collateral, and to be made to a Stranger, 

Popli. 40. But if the Condition had been that C. during the Term ſhould hold 
Owen 104. Part, without the Interruption of B. or his Aſſigns, if after the Sur— 


3 _ render, A. had interrupted him, B. ſhould not have forfeited his 
Point by Bond }. | 
Pep bam; ä 


for that the Obligee ſhould not take Advantage of his own AQ, f la this Caſe A. was the Aſignre 
of B. | 

22 K. 4. 26. If the Condition of an Obligation be, that the Son of the Obligor ſhall 
Rol. Abr. ſerve the Obligee for ſeven Years, if he tenders his Son, and the Obligee 
#1; Soif he (Y) refuſes, it is no Forfeiture. 

takes him, 

and after within the Term commands him to be gone Rol. Abr. 455. 


If 


CONDITION 8s. 


If the Condition of an Obligation be to pay a ſmall Sum, and the Obli- 20 E.4.r. b. 
ve refuſes it at the Day, though this ſaves the Penalty, yet the Principal 7 — 4. 26. 
loney (a) mult be paid; for it ſtill remains a Debt. — Abr. 


i Co. Lit. 207. 
8. p. becauſe the Sum mentioned in the Condition is Parcel of the Obligation; and the Obligee — 
Remedy for it by Law. Cro. Eliz. 755. S. P. (a) And therefore if an Action be brought 
agaiaſt him upon the Obligation, and he pleads the Tender and Refuſal, he muſt alto plead, that he is 
yet ready to pay the Money, and tender it in Court. Co. Lit. 207. a. — But if the Plaintiff will 
not then receive it, but takes [ſue upon the Tender, and it be found againſt him, he hath loſt the 
Money for ever. Co. Lit. 207. a. Hob. 198, 199. Noy 110, 


gut ifthe Condition of an Obligation of 100 J. be for the Delivery of *Page 437 
Corn, Timber, Ic. Performance of an Arbitrament, or other AR, e. Co tk 28 
this is collateral to the Obligation, and no Parcel of it; and therefore aa, 4 
Tender and Refuſal is a perpetual Bar. 


4. Of the Ad of a Stranger. 


Regularly, if the Condition be, to be performed by a Stfanger, and he Rol Abr. 
refuſes, the Obligation is forfeited ; for the Obligor hath taken upon him 482. 
that the Stranger ſhall do it. 8 

As if the Condition be, that my Son ſhall ſerve J. S. if he will not, my 22 E. 4. 26. 
Obligation is forfeited. b. 

A. and B. ſubmit themſelves to the Award of C. and A. enters into an 22 E. 4. 25. 
Obligation to C. to ſtand to the Award, and B. alſo, and C awards A. to b. | 
pay 10s, to B. who tenders it, and B. refuſes ; the Obligor is excuſed rer 
becauſe B. is not a mere Stranger, but privy, and fo is the Obligee. {f) So T4 

| Recogniz- 
ance, Bond, &c. is made to A. to the Uſe of B. conditioned to pay Money, &c. to B. and B. refuſes, 
Ec. Cro. Eliz. 755. Cro. Jac. 14. 


But if the Condition be, that the Son of the Obligor ſhall marry the Hutt. 48. 
Daughter of the Obligee, if the Daughter of the Obligee refuſes the Son, Winch 30. 
yet the Condition is forfeited ; for the Daughter is a mere Stranger, and 3 Bulle, 30. 
the Obligor hath taken upon him that his Son thall marry her. 

So if the Condition (c) be to enfeoff a Stranger, who refuſes, yet the ( k. 4 
Obligation is forfeited “. 20116. U 

5 ü Co. Lit. 209. 
S. P.—But otherwiſe if to be made to the Obligee, or to any other for his Benefit. Co. Lit. 20g. a. 
Secus, where the Condition is that a Stranger ſhall enteoff a Stranger. Co. Lit. 209. a4. 


To be ſure Lord Cote lays down this Doctrine poſitively, yet ſuppoſing that it is ſo at Commoa 
Law, Equity would certainly give Relief. 


If there be a Feoffment upon Condition to enfeoff a Stranger, if the 19 H. 6. 34: 
Stranger reſuſes, yet the Condition is broken, becauſe the Intent was not, it 20 
hat the Feoffee ſhould retain it L 6. 
k . 1 Leon. 266. 
BN - 2 Leon, 222. 
But otherwiſe it had been if the Condition was to. make (4) a Gift in S. P. 
Tail to a Stranger, and he reſuſes; for there the Intent was that he ſhould 8 — 
have the Revetſion. Leon, 266. 
N 2 2 Leon. 222. 
8. P. (4) So if the Condition be, that he ſhall grant a Rent - charge to a Stranger, and he refules, 
becauſe intended the Feoffee ſhould retain the Land. Co. Lit. 209. 


If the Condition of an Obligation be, that whereas the Obligor and Rol. Abr. 
Obligee are jointly ſeiſed of the Office of the Court of Admiralty, if the 453. 
Obligor ſhall permit the Obligee to uſe the ſaid Office, and to take the“ Leon. 114. 
Profits thereof only to his own Uſe during his Life, without Interruption 3 8 14%: 
made by the Obligor, then, Sc. although after the Admiral dies, and the Godb. 47. 
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CO ND.1-T ION S. 


new Admiral grants the faid Office to a Stranger, (as he may by Law) and 
naſe and he interrupts and ouſts the Obligee, yet if the Obligor after this interrupts 
faid whether the Obligee alſo, the Condition is broken, 

the Obligee 

occupy by Right or Wrong, the Obligor is not to interrupt him againſt his own Bond. 


If A. is bound to (4) B. to pay 10 l. to C. if A. tenders it to C. and he 


—— 206. fefuſes, the Bond is forfeited . 


(d)0 her- 
wiſe if bound to pay it to the Obligee, or his Aſſigns, and the Obligee appoints C. to receive it a his 
Aſſignee, and it is tendered to C. and refuſed by him. Dalſ. 38. 


Þ See Note, on Caſe of Condition to infeoff a Stranger, ate. 


Cro. Eliz. Tf A. diſſeiſes B. and after leaſes to C. for Years, and C. covenants at the 

o_ * End of the Term to leave and yield up the Tenements well repaired to 4. 

N and after B. enters, tc. C. is excuſed. 

page 438 It the Condition of an Obligation be, that the Obligee ſhall in Michael. 
mas Term next give unto the Obligor, c. ſuch Releaſe as by the Judge 
of the Prerogative Court ſhall be thought meet, the Obligor ought to pro- 

8 Co. 23. b. cure the Judge to deviſe and direct ſuch Releaſe ; for the Fudge is a Strang- 

aJJudeed- er to the Condition, and the Condition is for the Benefit of the Obligor, 


— 72 and he hath (e) taken upon him to perform it at his Peril. 


Moor 645. 

And Cro. Eliz. 864. S. C. cited, & vide like Point,” Lit. Rep. 13. Lev. 101. Sid. 313+ (e] So 
if the Condition of an Obligation be, that a Stranger ſhall releaſe all the Right which he keth, or pre- 
tends to have in a certain Manor, the Obligor muſt procure him to make a Releaſe de fas, though - 
he hath no Right. Sand. 215. 


Winch 26, Tf A. leaſes his Land for forty Years, rendering Rent, and deviſes the 

69. Reverſion to J. S. in Tail, c. provided that B. and his Wife ſhall have 
the Rent to their own Uſe till J. S. comes of Age, upon Condition that B. 
and his Wife, within three Months after his Death, enter into a Bond to his 
Overſeers for the Payment of 34 J. per Ann. in ſuch Penalty as his Overſeers 
ſhall adviſe, and 4. dies, B. and his Wife mutt give Notice of this to the 
Overſeers, and at their Peril procure them to adviſe. 


CONSTABLE. 


(4) How choſen and appointed, 438. 

(B) TUho are obliged to ſerve, 440. 

(C) Df their Power and Duty in acting without 
any CUarrant from a Juſtice of the Peace. 441. 

D) Of their Power and Duty in executing ſuch 
CUarrants, 442. 


(A) how 


CO N $3 EL 


(A) How choſen and appointed. 


Ouſtables appear to have been Officers of great (a) Antiquity ; 
( | for by the Laws of King Alfred, the Freemen were to digeſt 


themſelves into Decennaries and Hundreds, and every ten Free- 
holders choſe an annual Officer, whom they called Conſtable, Bor- 
ſolder, Tithingman or Headborough, as Head of the Decennary ; theſe, ; 
* inevery Hundred where there was a Feudal Lord, were ſworn in, and *Page 439 
admitted by the Lord or his Steward in his Leet; but where there was no 
ſuch Feudal Lord, the Sheriff in his Torn had the ſwearing and placing of 
them in; alſo if there was no Feudal Lord of the Hundred, an annual gf the High 
Officer was choſen, who was to preſide over the whole Hundred, who was Conſtable of 
called the High Conſtable ; but if the Hundred was Feudal, as it often England, 
antiently was, then ſuch Lord of the Hundred adminiſtered the Office 2% Title 


6 Courts, and 
himſelf, their Furiſ- 
| diction in ge- 
eral, (a) Were before the Statute of Wincheſter. 2 Hawk. P. C. 61. 4 Inſt. 267. Vide Som- 
xer's Antiquities Canterbury, Lamb. Conftable 8. Vide ſlat. 13 & 14 Car. 2. c. 12.— y Com- 
mon Law, they are to be choſen by the Lect or Tora. 4 Inſt. 265. And by 2 Hawk: P. C. 62. 
it is difficult to determine to whom the Power of chaſing them doth of common Right belong; for by 
Dalt. Sheriff 400. Rol. Rep. 34. both High and Petty Conſtables are to be choſen and appointed by 
the Sheriff in his Torn; and by 2 Jones 212. Lamb. Conſtable 8. Salx, 175. pl. 1. 2 Salk. 502, 
pl. 2. 5 Mod. 124. 11 Mod. 215. 12 Mod. $8, 115, 180. Comb, 35i. Skin. 635. pl. 4. 669. 
6. Ld, Raym. 69. They are to be choſen by the Decennary ; but it ſeems clear, that whether 
3 Conttable is to be choſen by the Sheriff or Decennary, yet he is to be ſworn and placed in his Office 
by the Sheriff, * as being Judge of the Court. Allo it ſeems certain, that a Cuſtom either Way is 
good. 2 Hawk. P. C. 62. And that the Sheriff or Steward, having Power to place a Conſtable 
in his Office, have by Conſequence a Power of removing him, Bulſt. 174. 2 Hawk. P.C.63. 


* See pal. 439. 


It ſeems by the better Opinion, that a Cuſtom in a Town, that the Sid. 355. 
Inhabitants thereof ſhall ſerve the Office of Conſtable by Turns, is good, ® Hawk. P. 
and that the Objection, that by ſuch Means it may come to a Woman's S, A 
Turn to ſerve, is of no Force, ſince ſhe is allowed to make a Deputy, or Cie. Cs 
procure one to ſerve for her, who ſhall be conſidered as the proper Officer. 389. cent. 

Alſo the Office of Conſtable being neceiſary for the Preſervation of Salk. 175. 
the Peace, Juſtices of the Peace have by an uninterrupted Uſage, not = 4 176, 
now to be diſputed, taken upon them not only to ſwear Conſtables who 145650 
have been choſen at a Torn or Leet, but alſo to nominate and ſwear 81... 
Conſtables, where none have been ſworn at ſuch Courts, through the zStra. 1050. 
Neglect of the Sheriff or Lord, and alſo to (5) diſplace thoſe who have 2 Jones 212. 
been ſo choſen; and this Point has been carried ſo far as to allow 8 
Seſſions of the Peace to ſwear one Conſtable who had been elected at the (5)Salk.176. 
Leet, and unduly rejected by the Steward, who had ſworn another in pl. 2. 


his Place, 2 Stra. 798, 


cont.” 


And by the 13t& 14 Car. 2. cap, 12. par. 15. reciting, * That 5 * 


* Laws and Statutes for apprehending Rogues and Vagabonds had not 
been duly executed, ſometimes for want ot Officers, by reaſon Lords of 
** Manors do not keep Court-Leets every Year for making of them ;” it is 
enacted, That in caſe any Conſtable, Headborough or Tithingman, ſhall 
die, or go out of the Pariſh ; any two Juſtices of the Peace may make 
and ſwear a new Conſtable, Headborough or Tithingman, until the faid 
„Lord ſhall hold a Court, or until next Quarter-Sellions, who ſhall ap- 

| prove 
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CONS TABLE 


prove of the ſaid Officers ſo made and ſworn as aforeſaid, or appoint 
others, as they ſhail think fit; and if any Officer ſhall continue above a 
** Year in his or their Office, that then in ſuch Cafe the Juſtices of the 
** Peace in their Quarter-Seflions may diſcharge ſuch Officer, and may put 
another fit Perſon in his or their Place, until the Lord of the Manor ſhall 
© hold a Court as aforeſaid,” | 
The Caſe of The Juſtices of the Peace of the County of Northampton, at their 
the Conſta- General Seſſions choſe a Conſtable for Holmby, and for not coming in to 
ble —_ take the Oath, proceeded againſt him; which Proceedings being removed 
7 8. C. by Certiorari into B. R. it was moved on Affidavits, that there had not 
2 Keb. 3g. been a Conſtable there for fifty Years before, that he might be diſcharged, 
S. C. alledging likewiſe, that Holmby was a privileged Place, and that all the In- 
habitants were the Duke of York's 'Tenants: But the Court held, that they 
2) That the (Z) could not diſcharge him on Motion, and faid, That they muſt deter- 
2 of mine the Matter by Action of falſe Impriſonment, or ſome other Way, and 
King's inclined ſtrongly, that he could not any Way be diſcharged ; for per Cur“, 
—_— bas Though originally Conſtables were cholen in Leets, yet the Conſtable bein 
— "a "an Officer, whoſe Duty it is to war e Peace, the Juſtices may chuſe him 
ordering an in Caſes of Neceſſity; as in the Hamlets about the Tower, the Juſtices, by 
inferior Ju- reaſon of the increaſe of Buildings, where there was formerly but one Con- 
riſdiction to ſtable, did chuſe five; and it was ruled they might do fo ; and they ſeemed 
_—_ to incline, that though formerly there had been none, yet they might chuſe 
ore or diſ- , Ip . 
tharge a One if they ſhould think it convenient, 
Perſon cho- 
fen Conſtable, and of awarding a Mandamus where it ſhall be neceſſary, Vide Rol. Abr. $36, 


2 Rol. Rep. 82. 2 Hawk. P. C. 68. 


page 440 * A Perſon duly elected Conſtable refuſing to take upon him the Office, 
may, if preſent, be (a) fined by the Court; and if abſent, on having a 
certain Time and Place appointed him for the taking of the Oath before a 


_ Car. Juſtice of Peace, may, after Notice of ſuch Appointment and Preſentinent 
r at the * Court, be amerced, 

572. 

s Mod. 130. Salk. 178. pl. 1. I. d. Raym, 69. 8 Co. 38. (a) But cannot be lawfully com- 
mit ted without more. 2 Hawk. P. C. 64. 


2 Hauk. P. Alſo in either Caſe he may be irdicted, either before Juſtices of Oyer 
C. 64 and Terminer, or at the Seſſions of the Peace; but ſuch Indictment ought 


— ſpecially to ſet forth the Manner of every ſuch (6) Election, Appointment, 


Barnard. K. (c) Notice and Refuſal, and betore (4) whom the Court was hotden. 

B. 413. | | 

11 Mod. 218. 12 Mod. 180. Sce Caf. 480. © (3) That it is inſufficient to ſay in general, that 
the Party was debito mode eledd us, or Legitime elcftus, 5 Mod. Rep. 96, 129. adjudged. (c) That 
the ſpecial Circumſtances of ſuch Notice mull be fet forth. Allen 78. 5 Mod, 96, 130. Keb. 418, 
adjudged . (4) Mod. 24. vide 2 Sand. 290. 


— * =” — 


* Sed gu. ifalledging that he had dae Notice is not ſufficient. 


Keb. 416. Neither is an Indictment for not finding a ſufficient Perſon to ſerve the 
* Office of Conſtable good, unleſs ſuch Indid ment ſhew that the Party 1e- 
. fuſed to ſerveithimſelf. 
Penalty on Conſtable neglecting to provide Waggons, tc. for the Army, 
30 Ges. 2. cap. 6. ſe. 41. Or for the Mariners, cap. 11. ect. 25, Or for 
the Militia, cap. 25 · ſect. 5o. For taking Money to excuſe from quartering 
{| See fur- Soldiers, cap. 6. ſe. 66. Or Mariners, cp. 11. ſe. 9, || 


ther the | 
14 le to the Statutes, Tit. Conftad/e. 


(B) TUho 


CONIS'TABEB LE 


) Mho are obliged to ſerve, 


T ſeems agreed, that all (e) ſworn Attornies, and all V other Officers „ ... 
g 4 . g ; Vide Title 
whole Attendance is required in the Courts in Weſt min/ter- Hall, ate not Privilege. 
obliged to ſerve or execute any inferior Pariſh Office, and that where they (e) Noy 112. 
are choſen, though by a (g/ particular Cuſtom, with reſpe& to their El-. March 30. 
tates or otherwiſe, they may have a Writ of Privilege; for no Cuſtom ſhall Oro. Car. 
be intended to be more antient than the Uſages of thoſe Courts, and thete-2 Keb. 4 
: 2 Keb. 477. 
fore ſhall give Way to them, (f) That 
Practiſing 
Barriſters at Law, and the Servants of Members of Parliament, have the ſame Privilege. Mod. 22. 
2 Keb. 578. Mod. iz. (g/ 2 Keb. 508. Cro. Car. 389. Lev. 265, 266. 2 Hawk. P. C. 63. 


So if an Alderman of London has an Houſe at D. in the Countyvf Eſſex, Alderman 
and he as an Inhabitant there is choſen Conſtable, yet he is not compellable 8 
to ſerve, for that as an Alderman he is bound to be preſent in the City, 588. Jones 
for the good Government thereof. 462. 8. C. 

But a Captain of the King's Guards being preſented to ſerve as Conſta- y;Je Keb. 
ble, in Purſuance of a Cuſtom in reſpe of his Lands in à Town, cannot 30g. 
claim this Privilege ; for any by his Office he is bound to a Perſonal Sid. 272, 
Attendance on the King, yet ſuch Office being of late Inſtitution, ſhall P58. 4 
not prevail againſt an antient Cuſtom. Keb. 933. 

Yet if ſuch an Officer, or a (5) Gentleman of Quality, who hath no 
ſuch Office, or a practiſing Phyſician, be choſen Conſtable of a Town, p Howe: 
which has (i) ſufficient Perſons beſides ta execute this Office, and no ſpe- (b)Keb-439. 


cial Cuſtom concerning it, perhaps he may be relieved by the King's Bench. cent. 

2 Keb. 578. 
(% But no Privilege can exempt fitting Perſons from ſerving the Office of Conſtable, where there are 
uot ſufficient beſides them to execute it. 2 Hawk, P. C. 63. Sid. 272. Keb. 933. Vide Title Privilege, 


By the 5 H.8. cap. 6. The Wardens and Fellowſhip of Surgeons in- vi keb. 
* franchiſed in London, and all Barber Surgeons admitted and approved 578. 
according to the Statute made in that Behalf, not exceeding the Number 
of Twelve, ſhall be diſcharged of Conſtableſhip and Watch, &c.” 

* By the 32 H. 8. cap. 40. The Preſident of the Commonalty and Page 441 
* Fellowſhip of Phytick in London, and the Commons and Fellows of the . 
* fame, thall not be choſen Conſtables in the City of London, or Suburbs 
* of the ſame, Sc.“ | 

By the 6 7 W. 3. cap. 4. All Perſons uſing the Art of an Apothe- | 9 
© cary, who have been brought up and ſerved as Apprentices in the ſaid W 9 — 
Art for ſeven Years, 2 to the Statute of 5 Elis. cap, 4. ſhall be ws the 


* freed and exempted from the Office of Conſtable.” Proſecutor 

of a Felon ® 
Conviction, or the Perſon to whom he ſhall aſſign the Certificate thereof, ſhall be diſcharged from 
the Office of Conſtable. By 30 Geo. 2. e. 26. f. 23. a Perſon ſerving for himſelf as a private Man in 
the Militia, hall during ſuch Service be exempted from the Office of Conſtable. ' 


A. was indicted for not taking on him the Office of High Conſtable ; 2 m_ 75. 
and the Queſtion on a ſpecial Verdict was, Whether a Tenant in Antient os Betief- 
Demeſne may be made Conftable of an Hundred, which reaches farther u. 
than the Demeſnes ; and it was adjudged that he might. Vent. 344. 

[By 31 Geo, 2.c. 17. / 13, None are to be Conſtables who are ſixty- S. C. ad- 
iree or upwards.) _ 


Vor. I. H h (C) Df 


COON ST AB L. E. 


(C) Of their Power and Duty in ating, without 
any Tarrant from a Juſtice of the Peace. 


2 Hawk, P. S Conſtables were originally inſtituted for the better Preſervation of 
C. 61, 64, the Peace, they may by the Common Law arreft Felons, and all ſuſ- 
ons Perſons that go abroad in the Night and ſleep by Day, or reſott to 
3awdy-houles, or keep ſuſpicious Comp..ny, 
Alio by the (a) antient Common Law, the Conſtable was to preſent at 
(a) Lamb. the Torn or Lect all thoſe within his Precint who were not admitted into 
Conſtable s, ſome Tithing, and who had not ſworn to the King's Allegiance ; and it 
6. 45 E. 3. ſeems, that by (5) the Law in Uſe at this Day, he ought to preſent (c) all 
(6) Crompt, OY , 
212. Offences inquirable in the Torn or Leet. 


Dalt. Sheriff | a 
388. See Raſt. Ent. 181. () Yet in the Oath ſet down by Xr 47. he only ſwears to preſent 
all Bloodſhed, Outcries, Affrays and Reicouſes done within his Othce. 


3 loft. 159. A Conſtable is not only impowered, as all private Perſons are, to part an 
„ Aﬀray in his Preſence, but is bound at his Peril to endeavour it, not only 
Datt. c. K by doing his utmoſt himſelf, but alſo by demanding the Aſſiſtance of others, 
which they are bound to give him under Pain of Fine and Impriſonment. 
. And it is faid, That if he ſecs Perſons actually engaged in an Aferay, 
Date e. 4 whether the Violence wete done or offered to another, or even to hiimmſelf, 
Bro. Surety or fee them upon the very Point of entering upon an Aliray ; as where one 


23, 36. threatens to beat another, &c. he may either carry the Offender before a 
Cro. Eliz. Juſtice of Peace, in order to his finding Suretics for the i eace, Cc. or may 
9 4 impriſon * him hunſelf a reaſonable Lime till the Heat be over, and after- 


Moor 284, Wards detain him till he give ſuch Surety by Bond ; but he ſeems to have 
22.F.4.35.b. no Power to commit the Offender in any other Manner, or tor any other 
10 E. 4. 18. Purpoſe, for he cannot commit him to Gaol till he ſhall be puniſhed; 
LIE neither ought he to lay Hands on thoſe who barely contend with Words, 
Rol. oo withont any Threats or Perſonal Hurt; but all he can do in ſuch Cale 1s 
238, to command them, under Pain of Impriſonment, not to hghr. 

2 Bulſt. 329. 

ee more adviſable for the Conſtable to carry the Offender immediately before a Juſtice of the 

CAcc., 


Dalt.c.?, If an Aﬀray be in a Houſe, the Conſtable may break-open the Doors to 

: preſerve the Peace, and it Affrayers fly to a Houle, and he treſhly follow, 

E. 3. 12, b. he may break open the Doots to take them. 

H. P. C. But he cannot of his own Authority compel a Man to find Sureties, 

92, 135- Who is delivered into his Hands, as having broken the Peace in his Ab- 
ſence, but ought to carry him before a Juſtice of the Peace; neither can 

Page 442 be arreſt a Man for an Atfray out of his View, without a Warrant from a 


——_ 133: Juſtice of the Peace, unleſs a Felony were done, or likely to be done. 
ro · Eliz. 
375. Owen 105, 


Moor 284. If a Conſtable fee a Ferfon expoſe an Infant in the Street, who refuſes to 
Loos, F take it away, he may lawfully apprehend and detain ſuch Perſon till he or 
wy pri- he ſhall conſent to take Care of it. 


vate Perſon. 


(D) Of 
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F ject them to Actions in ſuch Ca 


ON 


(D) Of their Power and Duty in executing the 
Carrants of Jultices of the Peace, 


S the Conſtable is the proper Officer to a Juſtice of Peace, he is bound (e) s Mod. 
to execute his Warrants. Hence it hath been (a) reſolved, that !3% 
where a Statute authorizes a Juſtice of the Peace to convict a Man of 28 * 175. 
Crime, and to levy the Penalty by Warrant of Diſtreſs, without ſaying to 
whom ſuch Warrant ſhall be directed, or by whom it ſhall be executed, the 3\Salk. +8 
Conſtable is the (5) proper Othcer to ſerve ſuch Warrant, and indictable“ — tow: 
for diſobeying it. 78. 
Yet in as much as the Office of Conſtable is wholly Miniſterial, and no Rol. Abr. 
way Judicial, it ſeems that he may appoint a Deputy to execute a Warrant 591. 
directed to him, when by Reaſon of Sickneſs, Abſence or otherwiſe, he Nor 345. 


cannot do it himſelf, but without ſome ſuch ſpecial Cauſe a Conſtable can- cia kt. 
not make a Deputy. | x ER 
Dalt. c. . 


S. C. Rol. Rep. 274. Sid. 355. Lev. 233. March 30. 2 Keb. 309, 321. 


If Warrant a be ditected generally to all Conſtables, no one can execute. __ 
it out of his own Precin&t ; but if it be direQed to a particular Conſtable by cart. £08 
Name, he may execute it any where Within the Juriſdiction of the Juſtice 1.4. Raym. 


$45+ 
Salk. 378. pl. 23. 5 Mod. 446. 


A ſworn Conſtable in executing a Warrant need not ſhew it to the Party, 6 Co. 54. 
although he demand a Sight of it; but in making an Arreſt he ought toꝰ Co. 69. 
acquaint him with the Subſtance of it. 

An unlawful Arreſt without a Juſtice's Warrant, cannot be made good Dyer 244. 


by a Warrant taken out afterwards. x oy Bar. 


If the Conſtable, after he hath arreſted the Party by Force of a War- * — i 


rant, ſutfer him to go at large on his Promiſe to return again, he (c) can- 


not, by Force of the ſame Warrant, arreſt him again. Crompt. 148. 
2 Keb. 206. 
Dalt. c. 117. 13 E. 4. 9. a. (e) But by the better Opinion, if the Party voluntarily returns into 


Cultody, the Conſtable may lawfully detain him, and bring him before the Juſtice, ia Purſuance of 
the Warrant. 2 Hawk. P. C. 81. 


A Conſtable cannot juſtify an Arrelt by Force of a Warrant from a 14H. 8. 16. 
uſtice of the Peace, which expreſly appears in the Face of! fo be foran C, %. 
Offence whereof a_Jullice of Peace hath no Jurildiftion, or to bring He 
Party before him at a Place out of the County for which he 1s a Juſtice, 


— — — 


But it" ſeems that he ought to execute a general Warrant to bring a Da't. ** 
Perſon before a Juſtice, to anlwer ſuch Matters as ſhall be objected againſt 7 Cg. 
him on the Part of the King. 8 , 

Alſo by the better Authorities it ſeems holden, that it is not material | 8 
whether the Party arreſted by Virtue of a Warrant from a Juſtice of Peace, „de Hauk. 
were guilty or innocent, or whether the Felony, Fc. were actually com- P. C. 81,82, 
mitted or not; for it would be a * Diſcouragement to Officers, to ſub- Skin. 366. 


es, for doing what they apprehend to be 24 —_ * . 
theit Duty; and the Liberty of the Subject ſeems ſufficiently ſecured by 2 — 


lubjeing the Juſtice to an Action. a Conſtable 


may execute 


| 8 general Warrant to 4 general Search for Felons or ſtolen Goods, 2 Hawk. P. C. 82. 


H h 2 Conſlablcs 
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Co. Lit. 


oo 


[Conſtables to plead the general lſſue, and as to their Coſts, vide 7 Fac, 
1. c. 5. and 21 Jac. I. c. 12. 

No Action is to be brought againſt a Conſtable, till Demand of Copy of 
the Warrant, and the fame hath been retufed or neglected for the Space of 
ſix Days after ſuch Demand, 24 Geo 2. c. 44. / 6-] | 


% *COPARCENERS. 


In Coparcenary theſe Things to be conſidered. 


(A) The Nature and Reaſon of ſuch Inheri⸗ 
tance, 443. O 

(B) The Nature of ſuch Eſtate, both in reſpett 
of their own Actions, and Actions bzought by 
Strangers. 444 5 

(0) Of a Partition, when the Things are divi- 
dable oz intire, and the Manner thereof, 445. 

(D) Of Partition by the TUrit de Partitione faci- 
enda. 450. : 

(FE) Df Hotchpot, and the Nature and Jncidents 
of this Kind of Partition. 452. 

(F) Df the Nature and Jncidents of their Eſtate 
after Partition made. 453. 


th 


(A) The Nature and Reaſon of ſuch Inheritance. 


ane . one ſeiſed of an Eſtate of Inheritance die, leaving only Daughters, 


Siſters, Aunts, or other Females of Kin in equal Degree, and the 
Eſtate deſcends to any of theſe, they are ſaid to hold in Coparcenary, 
and to make but one Heir to their Anceſtor, 

In this Inheritance ſometimes the Deſcent is in Capita; as where a Man 
164. b. bath ue two Daughters, and dies, the Deſcent is in Capita; therefore 
This came each ſhall inherit alike ; and ſometimes the Deſcent is in Stirpes ; as if a 
ovet tous Man hath Iſſue two Daughters, and dies, and the eldeſt Daughter hath 
from the Iſſue three Daughters, and the youngeſt one Daughter; all theſe four ſhall 


pox pong inherit, but the Daughter of the Youngeſt ſhall have as much as the three 


2. c. 30. 
Co. Lit. 241. 


took the Daughters of the Eldeſt. 
Deſcent in 

Stirpes for this Reaſon, that the Child was intitled to his Portion by the Law of Nature during the 
Father's Life, though he was not to poſſeſs it, or be a compleat Heir according to the Civil Law ot 
the Country, till aſter his Death; and that founded the Fiction, that the Children ſhould ſtand in the 
| Phace chat be poſſe ed. 


I 
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If a Man hath Iſſue two Daughters, and the Eldeſt hath Iſſue ſeveral Co: Lit.164. 
Sons and Daughters, and the Youngeſt hath Iſſue ſeveral Daughters; the®- 
eldeſt Son of the eldeſt Daughter ſhall onlyFnherit bis Anceſtor. ; but ail 
the Daughters of the Youngelt ſhall hold their Mother's Moiety in Co- 

rcenary with him. "FAT 

If a Man ſeiſed of Lands in Fee hath Iſſue two Daughters, and one 
of them is attainted of Felony, and the Father dies, both Daughters 
being alive, one Moiety ſhall deſcend to the innocent Daughter, and the 
* 6. Moiety ſhall Eſcheat ; but if a Man nake a Leaſe for Life, Re- Page 444 
mainder to the right Heirs of A. being dead, who hath Iſſue two Daugh- 
ters, whereof one is attainted of Felony, it ſeems the Remainder is not good 


for a luloiety, but void for the Whole, Co. Lit. 163. 


Far in the 
firſt Caſe the 
Lord by Eſcheat muſt make a Title to deveſt the Eſtate, which was once lawfully veſted in the 
Anceſtor, which he cannot do, becauſe there is no Defect in this Caſe, ſince the Anceſtor may be le- 
gally repreſented, and the innocent Daughter may legally repreſent ; and therefore there can be no 
Title in the Lord to evict that Moicty, though he has Title to the Moiety of the oNending Daughter, 
who after her Crime can repreſent no Man; but in the ſecond Caſe the Siſters are to make Title to 
the Remainder, which they cannot do, becauſe, to make Title to the Remainder, they muſt bring 
themſelves within the Words of the Donation, and the innocent Daughter cannot take unon her the 
Character of an Heir alone, ſince they both make but one Heir to the Anceſtor, and both cannot 
join, becauſe one is attained and incapable of that Character. 


— 


(B) The Nature of ſuch Eſtate, both in reſpett 
of their own Actions, and Actions bzought by 
Strangezs. 


Arcerers, in reſpect of their Anceſtor, make but one Heir ; and there- c, Lit. 164 
fore, to recover the Poſſclion of their common Ancettor, they muſt : 
join in the Precipe ; fo when they come into Poſſeſſion before Partition, 
they are Teited of an undivided Poſſeſſion, though having a Right to a 
Writ de Partitione facienda, they have a Right to ſever and divide the 
Poſſeſſion that before was joint in them. | 

In Replevin, the Plaintiff declared for taking of Bricks, c and the 5 Mod. 141. 
Defendant made Conuzance as Bailiff to one J7ehn Bennet and Grace his Ld. Raym. 
Wife, ſetting forth, That one H Bennet wis ſeiſed in Fee of the Lands, $4: Pl. 1. 
c. and made a Leaſe thereof for forty Years, rendering Rent, and died, ier . 

- ? . | . 7,3 
and the Lands deſcended to his Daughters and Co-heirefſes, one whereof between 
married the ſaid John Bennet, and the other was the Counteſs of SaliG ry, Sedmes and 
and lo made Conuzance for a Motety of the Rent; and upon Demurrer £22*: 
Judgment was given for the Plaintiff, becauſe one Car RR make 8 


— ä v — ——— — | me © adi d 0 
Avowry for a Moiety of the Rent before Fartition, though they have ſeve- ed; EL 
12] Inheritances, : is ſaid per 
„ 5 Cur*, That 


when one Siſter diſtrains, ſhe ought to avow in her own Right, and alſo as Bailiff to her other Siſter, 
for the intire Rent. Salk. 390, S. P. adjudged between Stedman and Bates, where it is ſtated, That 
ihe Detendant made Coruzance as Bailiff to the Countels of Saliſbury. | 


If Co-heirs are difſeiſed before Partition, their poſſeſſory Action muſt be Co. Lit. 164. 
joint, for their Remedy muſt foliow the Nature of their Poſſeſſion, and®. _ 
that being joint, it muſt be joint too; but if they had made Partition be-: Keb. 709. 


fore the Diſſeiſin, then theit Poſſeſſions would have been ſeveral, and then — gy 


they (1) 


CO ra kccEgENERKE 


Vet, after they could not have recovered by a joint Præcipe, or on a joint Demiſe in 


Partition an Ejectment “. 
one alone 


may bring her Ejeg ment, declare for the Whole, and recover what ſhe is intitled unto, or declare 
for her own Part, and recover accordingly. 


Co. Lit.164. But there is a Difference between an Action Poſſeſſory and an Action 
N Droiturel ; for though the Poſſeſſoty Action be joint, becauſe it follows the 
_— _ Nature of the Poſſeſſion, which was joint, 26 the Droiturel Action muſt 
(1.) Joinder be ſeveral, where the Right deſcending was ſeveral ; as if two Coparceners 
in AXien 43. be difſeiſed, ard each dies, having Iſſue, each of their Iſſue muſt have ſe. 
But where a yeral Præcipes, becauſe in their Proieural Action each of them counts on 
_ ES the ſeveral Right deſcending from their ſeveral Anceſtor, and not from the 
from one Joint Poſſeſſion their Anceſtor enjoyed. 
common ; 

Anceſtor; as where a Man is diſſeiſed and leaves two Daughters, there they muſt both join in an 
Action, and fo muſt their Iſſue, it they die before Recovery of their Right, becauſe their Remedy 
mult follow their Right. Co. Lit. 164. a. | ; 


*Page445 Two Parceners in Tail alien and die, leaving Iſſue, the Iſſue of each 

Bro. Tit. Co- ſhall have a ſeveral Remedy, and when one of them recovers, the other 

par. (2). cannot enter with him, becauſe the Alienation of their ſeveral Anceſtors 
amounted to a Partition; for by ſuch Alienation each conveyed diftinQly 
and ſeparately that Moiety which belonged to her, and fo broke and divided 
the Eſtate. 

Co. Lit.164, Though Parceners, before Partition have one intire Freehold in reſpect 
of any Stranger's Præcipe, -= to many Purpoſes among themſelves they 
have in Judgment of Law ſeveral Freeholds; for each Parcener, where 
there are two of them, has really but a Title to a Moiety of the Land, and 
is not, as in Caſe of Jointenancy, ſeiſed per my & per tout; the ſame Law 
holds where there are more Parceners, for in ſuch Caſe each has but a Title, 
in Judgment of Law, to her Proportion; therefore Parceners may enfeoff 
each other of their Share, as well as convey it to Strangers, 

Co. Lit. 164. Ihe Parol ſhall demur during the Minority of one of the Daughters, 
becauſe both of them muſt bein Court, to demand, as one Heir to their 
Anceſtor, and the Infant cannot appoint an Attorney to continue the Suit 

in Court for her. | ; 

2 Rol. Abr. If one Coparcener enter upon the Diſcontinuance of their Anceſtor, and 

254- is afterwards diſſeiſed by him, and thereupon brings an Aſſiſe, and recovers 

And. 243. by falſe Verdict, the other Coparcener may enter and hold in Coparcenaty 
with her; for though the Action was not well laid, yet ſhe recovered as 
Heir to the common Anceſtor, and conſequently under that Title, Which 
is common to both the Parceners, fince they both make but one Heir to 
the common Anceſtor, 

And. 242, So if two Parceners bring a Formedon, and one of them is ſummoned 

243 and ſevered, and the other recovers a Moiety, and enters by Execution, 

Bro. Tit. Co- the ſevered Parcener ſhall enter with the other, and enjoy the Land in Par- 

Par. (3). cenaty, for the Severance is only an Order of the Court for diſuniting join! 
Intereſts, when one of the Parties is negligent in proſecuting or defending, 
and not a Diſheriſon; therefore the ſevered Parcener may well enter into 
the Land which the other recovers as Heir to the common Anceſtor, ſince 
both make but one Heir to him ; otherwiſe if the Perſon ſummoned and 
ſevered releaſes or aliens her Part, for then ſhe has departed with all her 
Title to the Inheritance, and conſequently can never pretend to any Share 
in an Intereſt which the has thus conveyed away to another. 

| {[Parceners ſhall join in Affeſe of Mortdanceſter, though in different De- 
gtees. St. Gloc. 6 Ed. 1. c. 6.) 


(C) Of 


COPARCENE RS. 


(Cc) Of Partition, when the Things are dividable 
oz intire, and the Manner thereof. 


deſcend to Coparceners, the Profit of him may be divided; as one b- 

of them may have the Service of him one Day, one Week, or the like, 
and the other another Day, Week, Ec. 

So an Advowlon is in itſelf intire ; vet in Effect the ſame may be divid- Co. Lit. 164. 
ed between Parceners, for they may agree to preſent by Turns; however, b. 
this was held only a Partition of the Preſentation, for the Advowſon con- 2 Wel 2 
tinued in the Right of Coparcenary, and they muſt all have joined after 3 be 
ſuch Partition ina Writ of Right of Advowion ; but fince the Statute 7 made of a 


Ann. c. 18. + their joining does not ſeem neceſſaty. Vide Com. Incom. 72. 3 to 
: which an 


Advou ſon belongs, without Mention made of the Advowſon, it ſhall remain in common among 
them. F. N. B. 62. 


\ Villein is an Inheritance individahle in its own Nature; yet if he Co. Lit. 164. 


+ By this Statute whete Partition is made to preſent by Turns, each ſhall be ſeiſed of a ſeparate 
Eſtate. 


* A Rent-charge is partible among Co-heirs, and by the AR of Law Page 446 
the Tenant is ſubject to their (ſeveral Diſtreſſes, which is no Injury to him 
if he punQually diſcharge his Duty, ſince he is not thereby burthened with Co. Lit. 164. 
an Increaſe of Rent 
Reaſonable Eftovers, as Houſe-bote, Hay-bote, c. appendant to a Free- Co. Lit. 165. 
hold, Corody in certain, granted to a Man and his Heirs, a Piſcary in cer- 4. 
rain, or Common ſans Number, cannot be divided between Co- heirs, be- 
cauſe a Partition of them would ivlaige the original Graat beyond the In- 
tention of the Grantor, and likewiſe prove a greater Charge than was ori- 
ginally intended to the Tenant of the Soil ; but the Manner of enjoying 
them among Co-heirs, is commonly fertied in the following Method. It 
any other Inheritance deſcends to them beſides, then the Eldeſt only ſhall 
take them, and the Rett ſhall hive a Contribution or Allowance in Value 
out of the other Inheritance which d-ſcended to them; but if no other In- 
heritance deſcended to them, then one ſhall take the Eftovers, Piſcary, Cc. 
for a fixt Time, as a Month, a Year, Tc. and the other for the like Time 
after, which will effectually ſecure the Owner of the Soil from any Preju- 
dice ; or in Caſe of the Piſcary one may have the firſt Fith, the other the 
ſecond, Cc. or one of them may have the firſt Draught, and the other 
the ſecond, Ec. 
So in Caſe of a Park or Mill which cannot be divided, the one to have 2 Rol. Abr. 
the firſt Beaſt, the other the ſecond, c. and in Caſe of the Mill, the 258. 
one to have it for a Hime certain, and then the other for the like Time "ay Lt. 168. 
ot the one to have the firſt Toll diſh, and the other the ſecond, Cc. 
If there are three Coparceners of a Manor who make Partition, each But this 


ſaall have a Manor and Court-Baron within her Purparty, _ w ys 
erſtood ot 4 


Partition before the Statute of Qgia Empteret; for though that Statute allows of the Creation of a 
Rent to make Partitions equal, yet it will never allow the Erection of new Manors by Partition 
made of an old Manor, fince ſuch Partitions, as appears, may be equal without ſuch new Creations. 
Dav. 61. 2 Rol. Abr. 257. 6 Co. 69. ; 


If an Earl hath his Dignity to him and his Heirs, and dies, leaving only Co. Lit.165. 

a Daughter, the Digaity thall deſcend to the Daughter; for it is agreeable", | Ab. 

to the original Intention of the Grant, to devolve it on ſuch ſingle Perſon; 1 cn. 
but 
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E OPARCENERS. 

but if there had been ſeveral Daughters, though the Poſſeſſion of the Fart. 
dom, like other Lands, ſhould be divided among them, yet the Dignity 
itſelf ſhall return to the Crown, who may confer it on which Daughter it 
pleaſes ; but no Partition can be made of it between the Daughters, be- 
cauſe it is not partible in its own Nature; for that would be to make ſeve- 
ral Honours out of one, contrary to the Grant ; and the Eldeſt alone can- 
not have it, becauſe all make but one Heir ; therefore, to prevent Dif. 
putes, it returns to the Crown from whence it proceeded, 

Co. Lit.165. But there is a Difference between a Dignity or Name of Nobility, and 
an Office of Honour ; for if a Man holds a Manor of the King to be High 
Conſtable of England, and dies, having Iſſue two Daughters, this Office 
ſhall not return to the Crown ; for if it ſhould return to the Crown the 
Manor muſt go with it, which would deſtroy the Grant itſelf ; therefore if 
the eldeſt Daughter marries, her Huſband ſhall exerciſe the Office alone, 
and before her Marriage it ſhall be exerciſed by ſome ſufficient Deputy. 

Co. Lit 165. If a Caſtle, uſed for Defence of the Realm, deſeend to two or more Co- 

2. heirs, this ſhall not be divided, becauſe that would expoſe it to the Cir- 

2 Rol. Abr cumvention of Enemies, when the Garriſon was under diſtin Intereſts 

bs certain ad Powers; but a Caſtle deſigned only for private Uſe may de divided, 

may be di-becauſe none of theſe Inconviencies will follow. | 


vided. Co. | 
Lit. 164. b. A Reverſion may be divided, viz. That one ſhall have the Reverſion of ſo many Acres, 


' and the other the Reveiſion ot other Acres. F. N. B. 62. 


»Page447 4 ſeiſed of the Manor of D. in Fee, by Indenture inrolled bargains, 
C L. 164 ec. the ſame to E. in Fee, provided always, and the ſaid B. does covenant, 
b. 165. a. Oc. to and with the ſaid A. his Heirs and Aſſigns, that he the ſaid A. his 
Lord Ment- Heirs and Aſſigns, may dig for Ote in the Lands, (which were great 
Jey's Cale. Waſtes) Parcel of the ſaid Manor, and dig Turf alſo for the making of 
| Allom ; and three Points were reſolved. 1ſt, That this did amount to a 
Grant of an Intereſt and Inheritance to A. to dig, Cc. 2dly, That not- 
withſtanding this Grant, which is like Common ſans Number, B. and bis 
Heirs may dig allo, for the Grant is not framed fo as to exclude him. 
3dly, That A. may aſſign his whole Intereſt to one, two or more; but then 
they can make no Diviſion of the Intereſt fo aſſigned, for that would be a 
Surcharge to the Tertenant, but they muſt work together with one Stock; 
and for this Reaſon 4 cannot aſſign Part of his Intereſt in the Waſte and 
retain another Part to himſelf ; the plain Conſequence of thoſe Reſolutions 
is, That if this Inheritance deſcend to Coparceners, it is not partible 
among them. | 
Lit. f. 243, Copaiceners may voluntary agree according to their Numbers to make 
244, 245. Partition; as if there be two of then, to divide the Tenements between 
| them in two Parts, in Severalty and of equal Value, and they may chuſe 
certain Friends to make Partition in the Form atoreſaid ; in which Cafe the 
Eldeſt ſhall chuſe firſt, and ſo on according to the Priority of Age, unleſs 
it be otherwiſe agreed among them ; for they may agree that one ſhall have 
ſuch Tenements, and another ſuch, Cc. without any primier Election; ſo 
if by common Agreement the eldeſt Siſter makes Partition in the Form 
mentioned, to prevent Partility, ſhe ſhall chuſe laſt. 
Lit. . 245. "This Part, which the Eldeſt takes by virtue of her Priorty of Age, is 
Co. Lit. 166. called the Enitia pars, and is purely perſonal, fo that it differs from any 


Kelw. + Privilege which the Law gives the Eldeſt without her Act, for ſuch a Pri 


2 And. 21, Vilege ſhall deſcend; as if there-be two Parceners of an Adyowſon, and 
they cannot agree to preſent, the Law gives the firſt Preſentment to the 
Eldeſt, and this Privilege ſhall deſcend to her Iſſue; nay, her Aﬀignee 

ſhall have it, and fo ſhall her Huſband, who is Tenant by the Curteſy; 

and the Reaſon of this Difference is, becauſe the Enitia is only the hono- 

rary Reſpect paid to Age among Equals ; but where it is not a Reſpect 


mere}7 


COPARCENER SS 


merely to Age, nor purely honorary, but a real Benefit, there it ſhall de - 
ſcend not only to the Iſſue, but ſhall go to the Aſſianee and Tenant by the 
Curteſy ; for ſince they come in the Place of the Perſon in whom it firſt 
veſted, they are entitled to all the Benefits the Law gave him, but the mere 
teſpect to Age was only perſonal. ; 

There is another Manner of voluntary Partition or Allotment, and that Lit. f. 246. 
is, when after Partition each Diviſion is written in a Little Scroll, and thar 
is covered all over with Wax, like a little Ball, fo as the Scroll cannot be 
ſeen, and then all the Balls are put into a Hat, to be kept in the Hands 
of an indifferent Perſon, after which the eldeſt Daughter draws firſt, and 
then the Reſt according to their Seniority. 

Coparceners may agree to make Partition for Life, or for a fixt Term of p. NM. B. 64. 
Years ; for private Perſons, for their own Convenience, may make ContraQts 
to bind themſelves, as long as thoſe Contracts are conſiſtent with Law. 

If two Houſes deſcend to two Parceners, one worth 20s. per Annum, it. f. 261 
ard the other but 10s. each Parcener ſhall have a Houſe, but ſhe that has ok g — 
the Houſe worth 20s. per Annum ſhall pay to the other and her Heirs 5 5. To theſe 
per Aunum thereout, that the Partition may be equal, and Diſtreſs may be Grants no 
of common Right, for this 5 5. per Annum, into whoſe Hands ſoever the Deed is ne. 


ſ; tho? 
Houle comes. 1 


; : granted by 
Equality of Partition, Co. Lit, 169. a. But in Exchange a Deed is neceſſary; {> when Jointenants 


make Partition, Co. Lit. 169. 2 Rol. Abr. 2455. 


* If one upon Partition grants a Rent to another generally, for Equality *Page 448 
of Partition, without taking Notice out of what Land it is to ariſe, yet it 
{hall ariſe out of the Part of the Grantor, for being granted for Equality, 2 Rol. Abr. 


c. ſufficiently explains that. wh 2 


= Equality of 
Partition (hall go in Coparcenaty; and if fych Reut be granted to two Siſters, it ſhall not Pe "Bro. 
Tit. Copar. (6). Co Lit 16%. b. If two Coparceners, lays my Lord Coke, alien by Deed indented 
both their Parts te another in Fee, renderigg a Rent to them two and their Heirs, they are not Join- 
tenants of this Reat, but ſhall have it in the Courſe of Coparcenary. Co. Lit. 169. b. But 2. forthe 
38 E. z. 26. b. which he cites to warrant this Opinion, teems to maintain the contrary ; for this 
Rent being newly created by the Deed, and a new Purchaſe, muſt be governed by the Words there- 
of; and of this Opinion he himſelf ſeems to be. Co. Lit. 12. b. | 


If two Parceners of Land in Fee, at full Age, make an unequal Parti- Lit. ſ. 289. 
tion, yet it ſhall bind them; for as the Lands being in Fee may be alien- 
ed, fo they may be diſpoſed of by Partition; beſides, the Parties being 
of full Age are preſumed to know what they do, and therefore their Acts 
are binding upon them. ns 
But it one of them had been within Age, it would not have bound; for Lit. \. 288. 
though Partition, if equal, will bind an Infant, becaufe compellable to Co. Lit. 171, 
make Partition, and whatever one is compellable to, may be done by the 
fame Perſon voluntarily, yet when the Partition is unequal, and the leſſer 
Part allotted to the Minor, this ſhall not bird her ; for then the Security 
which the Law has provided for Intants, to prevent their being over- 
reached, would be uſcleſs. | 
But yet ſuch unequal Partition is not abfolutely void, but the Infant has Co. Lit. 171, 
Election either to afi-m it at full Age, by taking the Profits of the un-But Q, if 
equal Part allotted to her, or to avoid it, either during her Minority, or ſhe takes the 


at full Age, by entering into the other Part with her Siſter, ü 


| | an exact 
Moiety of the whole, what Effect this will be of.“ 


am. ith. a T— 


® It ſhould ſeem to amount to an Entry into the other Part with her Siſter, 


—_ — 


A pro- 


— 
* — 
te 


: 5 — 
r =O Fan, et A2 
— ä 2 — w — 
A 2 _ 
— — _ —_ 


. 


— — D 
= I ——  _ 47 


— — = — 


* 
| _—_— 
— e 


2 
3 r 


— — — — 
* 


— 


— — — 1 — 
- , x 
* o . 
— — 


. OE 
* — 02 
— 


— OF Chen Sn E — 
— — rn D 


” 
7 
: 


- 4 6 => 


— 
— 


„ K 


— 
= 


pr 


* 


a * 

+ 

, = 
— 


* . 
„ a >. 3a 
__ - — 


"IO FR & —_— a _ 
* * 22 


. 4 
ow” ©. I tun 


2 Rol. Abr. A prochein Amy may make Partition on Behalf of an Infant, and it wil 


COPARCENE RR Ss. 


256. bind the Infant if equal; for the prochein Amy is appointed by the Law ty 
take Care of the Inheritance of the Infant, and this Separation and Divifn 
of his Part from what belongs to another, is fo far from being a Prejudice 
to the Infant, that it is really for his Benefit and Advantage, 

Co. Lit, 173. If a Partition between Parceners of tailed Lands be equal when it is made, 

b. But if no Alienation by one of them after ſhall avoid it, or let in. her [fue upon 

ſuch Parti- . © : 

„ the other, beeaule they were at firſt compellable to make Partition, and 

ehuz), tho? the Partition they did make was binding, becauſe it was juſt and equal. 

they arc 

— by it during their own Lives, yet che Iſſue of the Coparcener, who had the leſſer Part allotted 

to her, is not bouad, but may enter and occupy in common with her Aunt, 


If Lands in Fee and in Tail, of equal Value, deſcend to A. and B. 48 
Coparceners, who make Partition, and A, has all the Fee ſimple Lands, 
and B. the Tail, the Iſſue of B. cannot avoid the Partition as to the Fee. 
ſimple Lands; but the Iſſue of A. may avoid the Partition as to the 
Lands in Tail, if J. aliens ary Part of the Fee-fim.ple Lands; for the 
Iſſue of both having per formam Doni an equal Right to the tailed Lands, 
the Act of their Anceſtor, unleſs an Equivalent be left to deſcend, ſhall 
not bar them of ſuch Right ; but as to the Fee-fimple Lands, the A'lot- 
ment thereof by B. to A. was equivalent to an Alienation of Bs Part 
therein, which would have bound her Iſſue; but if 4, had left the 

page 449* whole Fee-ftimple Lands to deſcend to her Iſſue, then ſuch Iſſue could not 
avoid the Partition, becauſe a full Recompence deſcen led to him, and alfo, 
Lit. ſ. 260. becauſe it would be unjuſt that he ſhould defeat the Partition for the tailed 
ee 71 Lands, when the Iſſue of B. is bound, and cannot avoid the Partition tor 
this Caſe if the Fee-fmple Lands, 
A. ſhould | : 
make a Gift in Tail of her Part, the Reveiſion is no Recompence to her Iſſue, becauſe that may be 
docked by a Common Recovery; but if A. had made only a I.cafe for Life it would be otherwite, be- 
cauſe the Tenant for Life could not hurt the Reverfion, Co. Lit. 1793.2. And in tis Cafe, if a Writ 
of Partition had been brought, neither of the Coparceners would have been obliged to take all the 
tailed Lands, but they and the Fee ſimple Lands would have becn divided in Moieties equally be— 
tween them, to avoid the laconveniencics that might happen upon alloiting the whole tailed Lands to 
one. Co. Lit. 173. b. 


2 Bol. Abr. If Parceners of non ſane Memory make Partition, unleſs it be equal, it 
266. Ang ſhall only bind the Parties themſelves, but not their Iſſue. 


the Reaſon | 
that it binds the Parties themſelves, is the ſame that all cther Contracts bind them. 1 


The Law does not permit a Party to (tultity himſelf. 


Lit, ſ. 257 If two Parceners ſeiſed in Fee take Huſbands, and the Huſhands make 
Co. Lit. 171. partition equal in Value, this ſhall bind the Wives and their Heirs, be- 


— AM p. 23. cauſe being compellable by Law to make Partition, they may by Agree- 


$Co- 101. b. ment make it without Proceſs of Law; but it the Partition had been un— 
equal, the Wife who ſuffered by the Inequality might have avoided it after 
his Death, and ſo might her Heirs. 

Co. Lit. 46. If two Coparceners, and one of them lets her Part to another for Years, 
and after, on a Writ of Partition brought againſt the Leſſor, too little 1s 
allotted to the Leſſor ; ſome hold, that the Leſſee cannot avoid it, becauſe 
he will not be allowed to object Partiality to Men on their Oaths, and to 
the Proceedings of a Court of Juſtice thereon; but if two Parceners are ot 
three Acres of Land, each of equal Value, and one Coparcener lets her 
Part, and after they agree to make Partition, and one Acre is only allotted 
to the Leſſor, the Leſſee is not bound by it, but may enter and take the 
Profits 


A. 
Dyer 52. a, 


— £885. SE. 


COPARCENER Ss. 


Profits of another half Acre, which juſtly belongs to him, for the groſs 
and apparent Partiality of the Partition, 

A Particion that ſhall bind on Account of its Equality, muſt not only be 2 Rol. Abr. 
founded on an Equality in the Value of the Land, hut likewiſe on an 286. 
Equality of eng” and Profit redounding from each Share to the 
ſeveral Owners; as if one Share be incumbered with an Aſſiſe, from which 
the other is free, though each Share be equal in its intrinſicx Value, yet 
the Partition is not equal, for the Expence of managing the Aſſiſe, from 
which the other is free, which is a real Action, and therefore dilatory and 
expenſive, may eat up the whole Profits of that Part which it incumbers, 
and ſo make the Partition unequal. 

When a Partition is unequal, the Whole muſt be avoided, becauſe what co. L. 1 70, 
is the Surpluſage of the unequal Part, cannot be diſtinguiſhed but by ab. 
new Diviſion ; alſo the Inequality makes the Partition, which conſiſted in 
the Equality of it, voidable in the Whole. 

Befides the ſeveral Sorts of Partition already mentioned, there are -like- co. Lit. 167. 
wiſe theſe following: 1ſt, Where Lands deſcend in Coparcenary, and they 
agree that one of them ſhall have and occupy the Land from Eafter till the 
firſt of Augu/t in Severalty, and that the other ſhall have and occupy the 
Land from the firſt of Augu/t till Fafter yearly, to them and their Heirs. 

Alſo if two Coparceners have two Manors by Deſcent, and they make Co.Lit. 167. 
Partition, that one ſhall have the one Manor for one Year, and the other b. 
the other Manor for the ſame Year, and ſo alternis vicibus to them and F. N. B. 26, 
their Heits; this is a good Partition, and each of them has an Inheritance, 
though they have the Occup tion but for a fixt Term, 


„D) Of Partition by the TUrit de Partitione. page 450 


acienda. | 


HE Writ % Partione facienda lies for one Coparcener againſt ano- Lit. ſ. 247. 

ther, when the will not agree to make Partition voluntarily, or by Co. Lit. 167. 

one Parcener againſt three or four, or generally againſt all thoſe that will gn 2 

not conſent to make Partition, by them that do conſent. p. N. 3 
The Manner of making Partition by this Writ is thus: iſt The Writ, M B. 62 

of Partition is directed to the Sheriff, to ſummon the refraQtory Copar- gooth 244. 

cener, fo ſhew Cauſe why ſhe will not make Partition, according to the 

Laws and Cuſtom of the Kingdom, of thoſe Lands which ſhe and the 

other Coparcener or Coparceners hold /imul & pro indiviſe of the Inherit- 

ance of their (a) common Anceſtor, | | (a) But it 

ſeems not to 
de abſolutely neceſſary to mention in the Writ, that the Inheritance is of the common Anceſtor. 
3 Leon. 231, F. N. B. 62. 


In this Action there are two Judgments ; the firſt is guod Partitio fiat Booth 245. 
inter partes prædicd de Tenement' predid cum pertinentiis, and upon this Et. . 248. 
. =. 1 . * 5 9 Co. Lit. 167. 
there goes out a judicial Writ to the Sheriff, o make Fartition, which re- b 168. a. 
cites firſt the Writ of Partition and 1 and then commands the 
Sheriff, together with twelve Men of the Vicinage, Cc. to go in Perſon to 


the Tenements to be divided, and there, in the Preſence ot the Parties (if 
they appear on Summons to be made) by the Oath of theſe twelve Men, 
to make an equal and fair Partition, and allot to each Party their full and 
juſt Share, and then return the Inquiſition of the Partition annexed w the 

rit, 


COPARCENESR 8 
Writ, under the Seals of the Sheriff, and the Jurors, whoſe Names are 


likewiſe to be returned, | 
When the Inquiſition is thus returned, upon Motion made to the Court 
Co. Lit. 169. the ſecond Judgment is given in this Manner, Ideo confiderat” eft per Cur, 
This Parti. 9494 Partitio firma &. ftabilis in perpetuum teneatur.“ 
tion by Judg- Lo a 5 | 
ment binds Infants and Feme Coverts. Co. Lit. 15r. b. In this Manner of Partition there is no 
Preference of one Siſter to another; ſo that it is Jett to the Dilcretion of the Sheriff who ſhall have 


firſt, Co. Lit. ſ. 249. 


* By8 and g W. 3. c. 31. made perpetual by 3 and 4 Ann. c. 18, Proccedings on the Writ ut 
Partition are regulated. | ; | 


Cro.Eliz.6g. If Errors happen in the executing a Writ of Partition, and one of the 
Defendants releaſes all Errors to the Plaintiff, this ſhall not bar the 
other, 

Cro. Eliz 9, According to the Direction in the judicial Writ, the Sheriff muſt be 

10 Clay's upon the Lands in Perſon, and if he were not, the Court upon Informa- 

Cafe. tion thereof, before filing the Return, will order the Filing to ſtay; and 
if upon Examination it be ſo found, will award a new Writ ; for in all 
Caſes where the Writ commands the Sheriff to go in Perſon, as'in Waſte, ' 
c. there the Writ is his Commiſſion, from which he cannot deviate ; but 
if the Sheriff returns, that he was there in Perſon, and this Return be re- 
ceived and filed, then any Information to the contrary comes too late, 
becauſe by the Filing it is become Matter of Record, againſt which no 
Averment in Pars lies; neither can the Party have Error upon the Return. 

pitz. B. 62 There are ſome Alterations made in this Writ by the 32 J. 8. cap. 32. 

Booth 445. which gives it to more Perſons than could bring it at Conunon Law. 


+ See the 
Note on the 3d Clauſe, ante. 


ee Urns, At Common Law this Writ lay for one Coparcener, Tenant of the 
＋ 167. 78. Freehold, againſt the other, and againſt the Alienee of ſuch Coparcener. 


Dyer 98. 
ks. ada But it lay not for the Alienee, nor for the Tenant by the Curteſy; nor if one Coparcener 
pad made a Leaſe for Lite, could the after bring fuch Writ during the Continuance of ſuch Eſtate. 


Co. Lit. 157. a. 


*Pape45! *® If three Coparceners, and the Eldeſt purchaſes the Part of the Young- 
co. Lit. 176. elt. yet ſhe ſhall have a Writ of Partition at Common Law againſt the 
wi middle Siſter ; for though ſhe has one Part by Purchaſe, yet this does not 
Dyer 243. pl. ſtrip her of the Character of a Coparcener. | 
- 6+ So in a ſtronger Caſe, if three Coparceners are, and the Eldeſt marrics, 
8 Ir. “7s. and her Huſband purchaſes the Part of the Voungeſt, though he is a 
3 Stranger and no Parcener, yet he and his Wife ſhall have at the Common 
Law a Writ of Partition againſt the middle Siſter. | 
Co. Lit. 175. Tenant by the Curteſy ſhall have a Writ of Partition upon the Statute 
32 H. 8. cap. 32. _ | | 
Co. Lit 195. And as by the Statute one Jointenant, or Tenant in Common, may 
2. have a Writ of Partition againſt another, fo at this Day the Alienee of one 
Parcener may have a Writ of Pariition againſt the other Parcener, becauſe 
they are Tenants in Common. | | 
And. 30. But if three Coparceners are, and a Stranger purchaſe the Part of one of 
11 175. them, he cannot join with either of the two Coparceners in a Writ of Parti- 
3 75 tion, either at Common Law, or by Force of the Statute ; for the Words 
Keel. 208. of the Preamble of the Statute are, Ind none of them by Law doth or may 
Dyer 12%. &now their ſeveral Parts, &c. and cannot by the Laaus of this Realm make 
_ - „Partition without their mutual Conſents ; now in this Cafe one of them, ig. 
Bend. 42. the Parcener, may have a Writ of Partition at Common Law, and there- 


pl. 76. fore, 


CO FARCE STTS | 
fore cannot come within the Preamble, and Intent of the Act, and fo can» 
not join with the Purchaſer in a Writ of Partition brought upon it. 

It ſeems, if after the Awarding of the judicial Writ, and before the Re- Paliſon 
turn of it, the Defendant dies, yet the Partition is good, and the Writ ſhall * 
not abate, becauſe before the Death of the Defendant Judgment was given, 
that Partition ſhould be made; and though upon the Return of the judicial 
Writ there is another Judgmenr given, yet that is given in Confirmation of 
the firſt Judgment: It ſeems like a Caſe upon the Return of the judicial 
Writ, no Exception can be taken to it ; therefore it ie not material whether 
the Defendant be dead or alive, ſince he can have no Advantage by any 
Plea on the Return of the Writ. 3 

A Writ of Partition is brought againſt two, and one of them appears and Daliſon 28. 

rants the Partition, and the other makes Default; Dyer is of Opinion, 
that the judicial Writ ſhall be awarded to the Sheriff, with a Ceſſavit Exe- 
tutio, till the Parcener who made Default comes in, for all muſt be in- 
cluded in a Partition by Writ, becauſe it is final; otherwiſe in a Partition 
by Agreement. | 

Three Coparceners, and one of them aliens in Fee her Part, and then Dyer 2 
one of the other two brings a Writ of Partition agaioft the Alienee and the pl. 5. _ 
other Parcener upon ihe Statute; and becauſe this Writ lay at Common 
Law, in this Caſe, and the Statute does not give it, but where the Com- 
mon Law would not allow it, it was teſolved that the Writ ſhould abate. 3 

A Writ of Partition brought by a Coparcener and her Huſband, in which pyer 59. pl. 
the Coparcener, who was formerly married to a Peer, of the Name of si. 8 
Pris, is (tiled D'na Anna Poguis Uxor of her prefent Huſband; this was and Duke of 
reckoned a Miſnomer, though ſhe was a Woman of Quality by Birth; upon _ 10 
which a new Writ was brought ad reſpondend” H. & Anne Uxnri ſuæ nu- 
fer Uxori Domini Puxvis defunt” ; and in the Court it was ſet forth, That 
the Plaintiff Coparcener was Co-heir in Tail with the Defendants of the 
Inheritance of their common Anceſtor, without ſhewing the Commence- 
ment of the Tail, and allowed to be well enough in this Action, in which 
the Poſſeſſion of the Defendants is affirmed, and no Land demanded from Mo. 21. 
them, but only a fair aud equal Diviſion, that each may know their ſeveral _ 


Shares. 


* (F) Df Hotchpot, and the Nature and Jncidents*Page 452 
of this Kind of Partition. 


Man ſeiſed of Lands in Fee-fimple, as for Inſtance, of thirty Acres Lit. Se&. 
of Land, each of the annual Value of 12s. and hath Iſſue two 266, 268, 
Daughters, one of whom being married, the Father gives ten Acres Ne F 
the thirty to the Huſband, with his Wife in Frankmarriage, and then dies, . * 
leaving the Reſidue ; in this Caſe the unmarried Siſter ſhall enter into and 
enjoy the Reſidue, unleſs the Huſband and Wite will put the ten Acres 
given in Frankmarriage, with the twenty Acres into Hotchpot, that is to 
lay, together; and then, finding each Acre to be of the ſame yearly Value, 


_ allot fitteen Acres to the unmarried Siſter, and take five Acres to the ten 


which they have already in Frankmarriage, which puts them on an exact 
Level with the Siſter that is unmarried ; for upon the Death of the An- 
ceitor the Reinnant ſhall deſcend to the other Coparcener, becauſe the Gift 
in Frankmarriage ſhall prima facie be intended a ſuificient Advancement of 


the other Siſter, and as full a Share of the Inheritance as the could have 
pretended 


GOPARCENER S. 


retended to in caſe it had intirely deſcended in Coparceny ; but if theſe 
1 given in Frankmarriage are of leis Value than thoſe that deſcend to 
the unmarried Sitter, then, as hath been faid, the ſhall have the Benefit of 
a Partition in the Manner befote exprefſed ; for it would be an unreaſon- 
able Conſtruction, to make wha: was deſigned for her Advancement, turn 
to her Prejudice, elpeciaily when we conſider, that this Gift in Frank- 
marriage was made by a Lenant in Fee, who might have diſpoſed of it ag 
he pleaſed. 
Lit. SeQt, In this Manner of Partition the Lands given in Frankmarriage cannot be 
* allotted to the other Coparcener, for they muſt deſcend according to the 
Form of the Gift; and it they ſhould be transferred to another, contrary 
to the original Intention of the Donor, the Iſſue of ſuch Marriage would 
avoid the Alienation, 
Lit. Set, If the Lands given in Frankmarriage be of equal Value at the Time of 
273- the Gift with the Reſidue that continues in the Hands of the Anceſtor, and 
Co. Lit.179. remain fo upon the Death of the Anceſtor, they thall never be put into 
4 Hotchpot ; but it in this Caſe the Lands given in Frankmarriage, without 
Default of the Donees, decline in Value by the Act of God, or it the Donor 
urchaſe more Land after the Gitt, or if the Remnant be improved in his 
ands, fo that the Lands, which deſcend to the other Siſter, are of greater 
Value than thoſe given in Frankmarriage, then the Partition in Hotch pot 
ſhall be made, that each Siſter may have her juſt and equal Proportion. 
Lit. Sect. The Lands given in Frankmarriage, and the Lands in Fee- ſimple, which 
e deſcend to the other Siſter, muſt move from the ſame Anceſtor, otherwiſe 


2 e there ſhall be no Hotchpor. | 
Lit. Sect. This way of Partition by Hotchpot is appropriated- to Lands in Frank- 
275- marriage; for it an Anceſtor enfeoff one of his Daughters of Part of his 


Co. Lit.179. Lands, or purchaſe Lands to him and her and their Heirs, or make her a 

— * Reason Gift in Tail, the ſhall have her full Share of the Remnant without put- 
Dr p 

ſcems to be ting her Share into Holchpot. 


this, That 
when ſhe is enfeoffed, &c, ſhe is conſidered as a Purchaſer, and what ſhe acquires by Purchaſe, 
can never be made a Pretence to exclude her from what comes to her in a Courſe of Deſcent. 


Lit. Set. If Lands in Fee-tail deſcend from the Donor in Frankmarriage, the 
"4 Donee ſhall have an equal Share of them without putting the Lands 
. 79 given in Frankmarriage into Hotchpot ; for ſhe claims the Lands in Tail 
per formam Doni, by Force of which Gift both Parceners muſt equally 
*Page453 * inherit, becauſe both make up but one Heir to the = and con- 
ſequently one without the other cannot claim under the Words of the 
Donation. 
Co. Lit. 163. If Lands given in Frankmarriage are of greater Value than the Lands 
2. deſcended in Fee ſimple, the other Siſter has no Remedy againſt the Do- 
nees, for it was lawful for the Donor, being Tenant in Fee- ſimple, to diſ- 
poſe of his own Lands at his Will and Pleaſure. 


Lit. Sect. If the Donees in Frankmarriage, and all the other Parceners die before 
270. Partition made in Hotchpot, yet the Benefit of this Kind of Partition ſhall 
* Lit. 178. ꝗqeſcend to their Iſſues 


This Kind of Partition hath the ſame Incidents with the common Parti- 
tion; ſo that the Donee, if impleaded of the Lands in Frankmatriage, 
ſhall have Aid of the other Parcener ; for it is unreaſonable, that what was 
deſigned for the Donee's Advancement, ſhould put her in a worſe Conditi- 
on tþan ſhe would have been if the Gift had not been made, 


Co. Lit. 177. 


F) Of 


e 
0 


— 
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(f) Of the Nature and Jncidents of their Eſtate 
| after Partition made, | 


Hough the Law gives every Parcener a Power to ſever her own Moĩety, Co. Lit.173. 
and to carry it over into the Family into which the marries ; yet ſinceb. 

the Partition is compulſory, the Law will not put Parceners in a worſe 4 Co. 121. 
Condition aſter Partition than if they had enjoyed their Moteties without Cue 18 

* . . 3 SE. 
Diviſion; and therefore on a Suit commenced for any Part, or an Eviction 
of any Part after Partition, they ſhall ha ve like Remedy as if they had en- 
joyed in common z in which Caſe, if a Suit had been commenced, both Par- 
tics muſt have been impleaded, and on the Recovery there had been an 
equal Loſs to both, therefore after Partition there is a Warranty annexed 
to each Part, fo that if either be impleaded ſhe may vouch her Siſter, ard 

thereby deraign the Warranty paramount annexed to the Purchaſe of the 
Anceſtor ; and if ſhe loſes, he may recover one Moiety of her Loſs in 
Value againſt the other Sitter. 

So if Parceners enjoy in common, and any Part is evicted by Entry 
without Action, they ſhall enjoy what is left in common; therefore, that 
Parceners may not be ina wor.e Condition by the Partition which the Law 
compels them to, there is a Condition annexed to the Partition, that if 
eicher the Whole of any one Shate, or an Eftate for Life, or in Tail, be 
thereout evifted by Entry without Action, that the Party fo evicted may 
enter on her Siſter's Moiety, and avoid the Partition by Enjoyment of an 
undivided Moiety of what is left. 

But if after Partition either Siſter aliens with Warranty, and the Alienee gb. 21, 26. 
is impleaded, he ſhail only vouch the Alienor to recover in Value, who may 2 Rol. Rep. 
with the other Siſter Geraign the Warranty paramount; for as the Parceners 418. 
ſhall not be in a worle Condition by the Partition than if none had been 
made; to they thall not be in a better by the Warranty or Condition which 
the Law annexes upon the Partition; now if a Parcener before Partition 
aliens her Part with Wairanty, and the Alienee is impleaded, he can only 
vouch his Warrantor, who m y vouch the other Siiter to deraign the War- 
ranty paramount, but not to recover in Value; for there is no Reaſon that co. Lit. 174. 
the Sitter, who did not enter into the Contrad of Warranty, ſhould bea. 
ſubject to it, ſince it is fit that ſhe, whoſe Folly it was to inture the Title, 
ſhould anſwer for the Conſequences of it. 

* if one Siſter aſter Partition aliens to her Heir apparent and dies, and Page 454 
the Son is impleaded, though he be in by the Feoffment of his Mother as 
a Purchaſer, yet he ſhall pray in Aid of the furviving Parcener toderaign the c. Ui. 174. 
Warranty paramount; for though he claims the Land by Purchaſe from his a. 

Mother, and fo never having it in Parcenary cannot recover pro rata; yet2 Rol. Abr. 
upon the Contratt of Warranty, whereby the Vendor did warrant to the 418. 
Anceſtor and his Heirs, he, together with his Aunt, make up one Heir to 

ſuch Anceſtor; and therefore they muſt join to deraign the Warranty; 

otherwiſe there is not that Heir before the Court, that by Viitue of ſuch 

ContraQt is to take the Benefit of the Warranty. 

If a Man ſeiſed of Lands in Fee have Iſſue two Daughters, and make a co. Li. 174. 
Gift in Tail to one of them, and dies ſeiſed of the Reverſion in Fee, which b. 
deſcends to both the Sitters, and the Donee or her Iſſue is impleaded, ſhe 
thall not pray in Aid of the other Siſter to deraign the Warranty para- 
mount, becauſe this Eſtate was never in Coparcenary, and by Conſequence 
they never poſſeſſed as Heir to the common Anceſtor, whereby they may 
pray in Aid of each other, and there being no Warranty in Deed annexed 


to te Tail granted, the has no Means to bring in her Siſter, without 
; | whom 
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whom ſhe cannot take Benefit of the original Contract of the Warrantor, 

fince ſuch Warranty ran to the Heirs of the Anceſtor, and the Tenant in 

Tail and the other Siſter make but one Heir to the Anceſtor. 

Mo. gg. If two Acres deſcend to two Parceners, and one of them before Partition 
grants a Rent-charge out of one of the Acres, and afterwards upon Parti- 
tion the Acre charged is allotted to the other Siſter, ſhe ſhall hold it diſ- 
charged ; for a Parcener before Partition, having no ſeparate Title to a 
diſtin Moiety, cannot pretend to charge any particular Part of the Lands, 
ſo as to make it ſubje& to that Charge in the Hands of another who does 
not hold under her; therefore this Grant by the Sifter, who at the Time of 

the Grant had only a Title to an indiſtinct and undivided Moiety, ſhall 
never affect the other Parcener who does not claim under her, and who 
at the I ime of the Grant had as good a Title to that Acre out of which 
the Rent was to ariſe, as the Grantor had. 
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(A) The Nature of the Tenure, and what ſhall 
be deemed Copphold. 457. 

(B) In what reſpet 1 partake of the 
Nature of Freehold Lands. 458. | 

(C) TUhat Acts of Parliament ſhall be ſaid to er- 
tend to Coppholds. 459. 


And herein, 


1. Of the Statute de donis, the Intailing of Copy holds 
by Cuſtom, and the Manner of docking ſuch In- 
tails. 459 

2. Of ſuch Statutes which may be ſaid to relate to 
them. 460. 


(D) Df ſuch 9 Cuſtoms as map be ſaid to 
relate to all Copphold Eſtates. 462. 

(E) Df particular Cuſtoms that are good and pe⸗ 
culiar only to ſome Copyholds, 462. 

(F) Df granting Copyhold Lands. 465. 


And herein, 


1. What Perſons may make good Grants. 46+. 
2. What Acts ſhall deſtroy the Power they had of mak- 
ing iuch Grants. 467. | 


3. W hat 
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3. What Things may be granted to be holden in Copy- 


hold. 468. 
4. Of the Operation of the Grant, and the Eſtate and 


Intereſt that paſſes thereby. 469. 


(6) Ok Surrenders, Pꝛeſentments and Admit⸗ 
tänces. 470. 


And herein, 


1. Of the Neceſlity of a Surrender, and where the Co- 
pyholder ſhall be ſaid to be in before Admittance. 
470. 
2. Where the Want of a Surrender will be ſupplied in 
Equity. 471. 

3. What Perſons may ſurrender. 472. 

4. What Perſons may accept ſuch Surrenders, and 
make Admittances. 473. 
What Words or Acts amount to a Surrender. 473. 
What Acts amount to an Admittance. 474. 
Of the Conſtruction to be made when the Surrender, 
Preſentment and Admittance difter. 475. 

. Of the Time of making the Surrender, Preſentment 
and Admittance, and where they ſhall be effectual, 
though any of the Parties die before they are com- 


pleated. 475. 


co 0 A Stn 


* (U) Of the Operation ofthe Surrender in paſſing *Page456 


the Eſtate. 476. 
And herein, 


1. Of the Perſons to take, and what ſhall be ſufficient 
Certainty in the Deſcription of them. 476. 

2. What ſhall be ſaid to pals by the Surrender. 477. 

3. What Eſtate or Intereſt paſſes by the Surrender. 477, 

4. Of the Power and Authority of the Lord and Stew- 
ard: and therein of the Difference of their Acts. 478. 


(1) Of Fines payable by Copyholders, 479- 
And herein, 


1, Where a Fine ſhall be ſaid to be due, and by "_ 
and to whom payable. 479. 

2. At what Time payable. 480. 

3. Of the Certainty and Reaſonableneſs of the Fine. 
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) Df the Extinguiſhment of the Copphold. 481 
And herein, 


1. Where the whole Copyhold ſhall be extinguiſhed or 
ſuſpended. 481. 

2, Where Part only, or what is incident to it, ſhall be 
extinguiſhed, 482. 


(L) Df Foꝛkeiture. 483. 
And herein, 


1, Of Forfeiture for Non-attendance at Court, and not 
doing Service. 483. 
2. Forfeiture for Non- payment of Rent. 483. 

. Forfeiture in the Copyholder's taking upon him to 
diſpoſe of the Copyhold, and make Leafes. 484. 
Of Forfeiture in committing Waſte ; and therein of 
Lords or Tenants Intereſt in the Trees. 485. 

5. Forfeiture by Incloſure. 486. 
6. Forfeiture for Treaſon and Felony. 486. 

In what Caſes a Forfeiture of Part ſhall be a For. 
feiture of the Whole. 486. 

8. Who ſhall be affected by a Forfeiture, or take Ad- 
vantage thereof. 487. 
9. What Perſons ſhall be excuſed from a Forfeiture, 


488. 
10. Where the Forfeiture ſhall be ſaid to be diſpenſed 
with. 489. 


O Copphold, where and how to be ſued for and 
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®Page457* (A) Df the Nature of the Tenure, and what 
| ſhall be deemed Copphold. 


(As to the HE (a) Original of this Tenure aroſe from Grants of Lands 
2 _ | made by Lords to their Villeins, to hold of them by baſe Te- 
Copybold, nures; thoſe Villeins or Tenants were inrolled on the Lord's 
wite gCo.76,Roll, and ſaid to hold by Copy thereof; and were capable of taking 
Co. Lit. 76. no greater Eſtate than at the (5) Will of the Lord; for otherwiſe, they 
— had been infranchiſed ; yet to prevent the frequent ending of theſe 
(rt 172. Eſtates, they granted them in Fee, but ſtill at the Will of the Lord; who, 


4 Co. 21. 3. notwith⸗ 


COPY HOL d. 


notwithſtanding ſuch Grant, (c) might have ouſted them when he pleaſed; 

which being a very great Inconvenience (4) was, it ſeems, altered by ſome 

poſitive Law, (though ſuch Law does not now appear) which (e preſerved(</Co.Copy- 

their Eſtates to them and their Heirs, doing their Services, but yet in 22 

other Reſpects left them only Eſtates at Will. Chan. $94. 
(e) They are 

now eſtabliſhed by Cuſtom, and ſuch Tenant, ſo long as he doth his Services, and does not break the 

Cuſtom of the Manor, is not to be ejected by his Lord. 4 Co. 21. b. 22. a. 


Lands, Parcel of the Manor of C. in Wilts, and Parcel of the Dutchy of Can. 432. 
Cornwal, although they paſs by Surrender and Copy of Court-Roll, yet if Gale and 
by the Rolls or Copies they appear only to have been granted tenendum ( Noble, re- 
lecundum conſuetudinem Manerii, and not g) ad woluntatem Domini ng *** 
Manerii, they are not Copyhold, but a Cuſtomary Freehold. DE _—_ 


for thePlain« 
tif accordingly, againſt whom there was a Verdi at Ni prius, for a Forfeiture by committing Walte, 
he and all the other Tenants taking them to be Copyhold, Comb. 387. 8. C. reſolved accordingly. 
% That he was ſeiſed ſecundum conſuetudinem Manerii, does not neceſſarily import a Copyhold. 
3 Bulſt. 230. Rol. Rep. 211, 5 Co. 84. 2 Vent. 143.— The Copyholds are Parcel of the Manor, 
and not h.1d ut de Manerio, vide Salk. 185. pl. 4. 186. 2 Lev. 405. (g) The Omiflion of theſe 
Words aided after Verdict. Salk. 364. pl. 5. 368. Ld. Raym. 43. 2 Ld. Raym. 1225, 


The Biſhop of V. 10 H. 8. was ſeiſed of the Manor of V. in Right of 3 Leon. 107. 

his Biſhoprick, and, at a Court holden within the ſame Manor, granted e ei 
Parcel of the Demeſnes of the ſaid Manor to one T. and his Heirs, by Co- 24 2 
py ; whereas, in Truth, the Land was never demiſed by Copy before ; and well. 
ſo the Land continued in Copy till 23 H. 8. when T. committed a Forfei- 
ture, and the Biſhop ſeiſed the Land, and granted the fame again by Copy 
to T. in Fee, from which Time it continued in Copy till the 8th of Elz. nde 4 Co. 
which was forty-ſeven Years ; and it was held by the whole Court, 24. 
That fifty Years Continuance is requiſite to faſten a Cuſtomary Condition 
upon the Land againſt the Lord; and that though the 9 Commence- 
ment of granting thoſe Lands by Copy, was 10 H. 8. from which Time 
to 8 Fliz. was above ſixty Years ; yet that the Seiſure for a Forfeiture 
which happened 23 H 8. interrupted utterly the Cominuance from the 
Time, which might by the Law have perfected the Cuſtomary Intereſt ; 
ſo that the Commencement of the Copyhold was to be reckoned from 23 
H. 8. which not being ſufficient Time to make good a Cuſtom, the Lord 
might enter upon the Copyholder as upon his Tenant at Will. 


* may, © „ 08. . 1 
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*(B) Jn what Reſpcit Copyholds parzake of*Page 458 
the Nature of Frechold Lands, 


Lord Coke ſays, that Copyholders have only a Fee-bmple ſecun- 4 Co. 22. f. 
dum quid; that though they are Tenants at Will, yet tir Eſtates Co. Copyb. 
ſhall deſcend to their Heirs, and ſuch Deſcent ſhall be governed by the 
Rules of the Common Law ; but not imęliciter to have all the collateral 
ualities of Eſtates in Fee- ſimple. 
herefore where a Copyholder by Licence made a Leaſe for Years, and 4 Co. 21. . 
the Leſſee entered, and the Leſſor died, leaving Iſſue a Son and a Daugh- 2 
ter by one Venter, and a Son by another; the eldeſt Son dies; it was ad- adjudged, 
Iis judged 
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judged the Daughter of the whole Blood ſhould inherit ; (a) for the Pof- 
Vide 4 Leon. ſeſſion of the Leſſee for Years was the Poſſeſſion of the elder Brother, who 
Fr The may have Poſſeſſion before Admittance. 


ſame Law of 
a Guardian. Co. Copyh. 113. Dyer 292. Cro Car. 411, Rol. Abr. $02. That there ſhall be a2 


Poſſeſfio fratris before Admittance, Rol. Abr. 592, 3 Leon. 70. Mod. 102, 120. 11 Mod. 73. 
pl. 4. 107. pl. 5. Fitzgib. 287; Will. Rep. 63. pl. 13. 66. Salk, 243. pl. 4. 6 Mod, 120. 2 Ld. Raym. 
1024, 1224, 1226, 1228. 3 Will. Rep. 63. 2 Vern. 226, Stra. 445. Vent. 261. Daliſ. 110, 
S. P. but ſaid, that if the Lord, by Cuſtom, during the Nonage of the Heir demiſes it to a Stranger, 
for Years, this will not make a P:ſſeſſio fratris; and vide Co. Copyh. 14. where my Lord Coke faith, 
that if the Leaſe for Years determine, and the elder Brother die before Entry, the youngeſt Brother 


ſhall inherit; but Quere P 


4 Co. 23. a. But though it be governed by the Rules of Common Law concerning 
30. b. Deſcents, yet it partakes not of the Nature of Fieetold Lands in other Re- 
6 Mod. 64. ſpeQs ; for it is not Aſſets in the Heir's Hands; neither ſhall a Woman 
be endowed of it, nor a Man be Tenant by the Curteſy, unleſs by Special 

Cuſtom ; nor ſhall a Deſcent take away an Entry. 
A Man ſeiſed of Copyhold Lands in Right of his Wife, ſurrenders to 
4 Co. 23. a. the Uſe of another in Fee, this is no Diſcontinuance, but the Wife may 
— Copyh. enter after the Death of ker Huſband ; for this is not like a — ag” at 
a Common Law *, which by the Notoriety of it took away the Entry of the 
* Wife, for the Benefit of 2 that they might not be at a Loſs againſt 
Cro. Eliz. whom to bring their Precipes ; but in Cale of Copyhold Lands, as there 
25 341 is no ſuch Inconvenience, fo the Nature of the Conveyance will not admit 


4 _ of ſuch Expoſition. 


1. 6. the 
Huſband is diſabled from diſcontinuing his Wife's Eftate, See p 460, 


Moor 753 So if a Tenant for Life ſurrender to the Uſe of another in Fee, it is no 
4C9.23- Forfeiture; for it may be ſeen by the Court-Rolls who is Tenant ; and fo 
Co. Cooyh. the Stranger is at no Loſs to ſue. 
way _— Copyholder in Fee ſurrenders to the Uſe of A. and B. and the longer 
Tro. Car. Liver of them, and that for Want of Iſſue of A. the Lands ſhould remain 
366. to the youngeſt Son of J. S. in this Caſe A. has but an Eſtate for Life ; 
Brownl.127. for an Eſtate Tail in Copyhold Lands ſhall not paſs by Implication, _ - 
Noy 152. | 
adjudged. | | 
A Man may ſurrender a Copyhold Eſtate to the Uſe of his Wiſe ; for ſhe 
Style 145. takes the Eſtate from the Lord, as an Inſtrument to convey the Eſtate to 
4 Co. a9. b. her; and ſo it comes not within the Reaſon of other Caſes, that they be- 
ing but one Perſon cannot contract ; for he gives the Eſtate, to the Lord, 
and he admits the Feme to it. a 
here can be no Occupant of a Copyhold Eſtate, becauſe of the Preju- 
Salk. 188. dice it would do the Lord and therefore if a Copyholder being Tenant 


12 pur auter vie die, the Lord ſhall enter. 


994. | 
6 Mod, 63. per H:/t, Ch. Juſt. 


(c) What 
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* (C) That Aits of Parliament ſhall be ſaid to®age 459 
ertend to Copphold Eſtates : And herein, 


1. Of the Statute De Donis, the Intailing Copyhold Eſtates by Cuſtom, 
and the Manner of Docking ſuch Intails. 


HE Intailing of Copyholds, and whether they are within the Statute Co. Lit. 60. 
De Donis, appears to have been Matter of great Controverſy ; and 3 Co, 8. 
it ſeems now agreed, that the Statute De Donis creates no Intail of Copy- 8 
hold Lands, becauſe they are intirely ſubject to the Cuſtom of the Manor, 84 1 4: 
and governable by it; and becauſe they are not within the Word Tene- Rl. Abr. 
menta, which comprehends only an Eſtate of Freehold. 506, 838. 
Alſo it ſeems now agreed, that if the Cuſtom of the Manor has admit-'** 

ted of Limitations of Remainders upon ſuch Gifts, that then t Cuflom 
of the Manor, (a) purſuing the Model of the Statute, creates a good In- 
tail; but ſuch Intail doth not ariſe by Virtue of the Statute ; but it ſhall {a} My Lord 


Cole fays, 


be preſumed there was the fame Law of that Manor by Cuſtom Time im- 

Y 2 2 Co. Lit, 60, 
memorial, as began in the Kingdom by the Statute. that by the 
. Cuſtom of 


the Manors, the Statute co-operating with it, Copyholds may be intailed z but there cannot be an 
Eſtate Tail in Copyholds by Cuſtom only, nor any Eftate Tail by the Statute only ; the Meaning of 
which ſeem to be, that Eſtates Tail were before the Statute, as to the Manner of the Limitation, 
by the Cuſtom of ſome Manors ; as that an Eſtate was granted to a Man and the Heirs of his Body 
begotten, the Remainder over to another; but that in other Reſpects, thoſe Eſtates were not Ef- 
tates Tail before the Statute; as that the Tenant ſhould no ways alien to debar his Iſſue, or them in 
Remainder ; and that if he diſcontinued, they ſhould have a Formedon in Deſcender or Remainder ; 
but theſe Things were introduced by the Statute upon the Eſtate, which was the ſame in Limitation 
by the Common Law. And this ſeems ſupported by the following Authorities. Carter 22. Cro. 
Elz. 307, 717, 907. Moor 173, 188 Leon. 17;. Poph. 128, Sid. 268. Cro, Car. 45. Moor 
637. 3Co. 8. 9 Co. 10g. a. 3 Lev. 327. 4 Mod. 86. * 


* — _ — _— 


—_ * _ 


* See 1 Com. Dig. 377, c. 8. By a modern Reſolution, a Copyhold to Huſband for Life, Wife 
tor Life, then to the Heirs of the Bodies of Huſband and Wite, Remainder in Fee to the Survi- 
vor, is an Efate-tail alter Poſſibility of Iſſue extin&t in the Wife who ſurvives, and the Eſtate veſts 
in the Perſon who is Heir of the Body of both Huſband and Wife. Sutton v. Stone, M. 1740. 2 
Artkyns 101, See farther the Notes at the End of this Diviſion, 


A Copyhold was ſurrendered to the Uſe of the Copyholder's laſt Will, Cro.Car. 44, 
who deviſed it to J. $. in Tail, Ec. J. S. hath Iſſue, and ſurrenders to 45; fr. 
the Uſe of his Wite for Lite; and it was adjudged, that ſince the Jury pee. 85. 
found it was not the Cuſtom of the Manor to have an Eſtate Tail in the ee Co. Co- 
Copyhold, that J. 5. had a Fee Conditional; and that by his having of pybolder 
e he had performed the Condition; and the Surrender to the Ule of 3 * 

ie Wife was good. F Fee 

But though, by Cuſtom Time out of Mind, Copyholds may be intailed, 5% po 

3 ä | 3 Co. 8. b. 
yet it is no Proof of ſuch Cuſtom, that an Eſtate hath been granted to a & Lit. 60. 
Man and the Heirs of his Body; for that may be a Fee Conditional; but b. 
it muſt be ſhewn that a Remainder hath been limited over, and enjoyed, Rol. Abr, 
* that the Iſſue hath recoyered after the Alienation of his Anceſtor, or 838. 
che like. | | 
Theſe Intails, like all others, may be dock'd ; but the Manner of doing Co. Lit. 60, 
it differs according to the Cuſtom of the Manor ; the more common wy _ 2 
ot barring ſuch Intails is by Recovery in the Lord's Courts, which is ( 6 Bass 
always 


C OPT HOLD. 


R always allowed where the Cuſtom of Intailing prevails, to avoid the Dau- 
with Vonch- get of Perpetuity in ſuch Copyholds, 
er doth not 

of common Right bar the Intail of a Copyhold Eſtate, but that as to the intailing of them, Cuſtom 
is requiſite z ſo without Cuſtom the Intail cannot be cut off: The Reaſons are, that becauſe that, 
without an intended Recompence in Value, no Recovery ſhall bind, and the Surrenderet comes in 
the Peſt by the Lord, and is not in the Per by the Party, and ſo no Warranty can be annexed of com- 
mon Right; for no Eſtate [eſs than a Freehold is capable, of common Right, of haying a Warranty 
wre to it. Moor 358, 75 3- Cro. Eliz. 380, 907. 4 Co. 23. Cro. Eliz. 391. Raym. 16 4 

V. 136, 1 p< : 


* 


*Pageg60. * Allo, according to the Cuſtom of ſome Manors, a Surrender to the 
Lord is equivalent to a Recovery at Commdn Law, and ſhall bar ſuch In- 


Co. Lit. 60. tails, 
And in ſome Manors, a Forfeiture committed by Tenant in Tail, of the 


b. 
Moor 188. Copyhold, and the Lord's making three Proclamations, and ſeiſing the 


Co. Cent Copyhold, and regranting it to the Copyholder, has been allowed a good 
138. Cuſtom to bar the Intail. So it is if Tenant in Tail ſurrenders to the Pur. 
Style 480. chaſer and his Heirs, who commits a Forfeiture, and the Lord as before, 


Sid. 314. ſeiſes it, and makes Proclamations ; this is a Bar of the Intail, and the 
2 Sand. 422. ; ; 
there may Cuſtom allowed good g. 
be 2 good 
Cuſtom in a Manor, that Tenant in Tail may ſurrender, and bar his Iſſue, without ſuffering a Reco- 
very; or that he may ſuffer a Recovery in the Manor-court, and have the ſame Effect. Everall v. 
Smalley, M. 17 Geo, 6. Stra. 1197. Will, 26 ——In a Manor where Copyhold may be intailed, 
either by ſpecial Cuſtom,” or by the general Doctrine of Surrender in Fee, vel aliter, &c. if a Cuſ- 
tom does not appear to bar by Recovery in that Manor, it may be barred by Surrender; for other- 
wiſe it would create a Perpetuity. Mere v. Moore, T. 1785. 2 Vemey 896.— And this by Sur- 
render to the Uſe of the Will only. bid. Car. v. Singer, p. 1750. in C. B. 2 Vercy 603. —— 
By Cuſtom it may be barred by Surrender, and wherever Tenant in Tail of a Freehold can bar the 
Eſtate by any Means, there Tenant in Tail of /uch Copyhold may bar by Surrender. Martin v, 
Mewlin, p. 33 Ges. 2. 2 Bur. 969.—In ſuch Manor, it A. deviſes to his Son B. and C. his Wife, 
and the Heirs of the Body of B. of C. begotten ; this Eſtate may be barred by Surrender of B. alone. 
; e 


2. Of ſuch Statutes which may be ſaid to relate to them. 


3 Co. 7. The general Rule laid down for the Expoſition of Statutes, as to their 
— 4+, extending or not extending to Copyhold Eſtates, is this, that where an AR 
3 on of Parliament alters any Eſtate, Intereſt, "Tenure or Cuſtom, or Service of 
43: "the Manor, or doth any "Thing in Prejudice either to the Lord or Te- 
Skin, 297. nant, there the general Words of an Act of Parliament will not extend to 
Salk. 166. Copyhold Eſtates ; but when an AQ is generally made for the publick 
obo , Good, and no Prejudice accrues to the Lord, tc. there Copyholders are 
Nod. 3. bound by them. | 

(a) Copyholders are within the Statute of Limitation ; for that is an 


% Barbet Act made for the Preſervation of the Publick Quiet, and no Ways tending 
for a Fine is to the Prejudice of the Lord or Tenant. | 
net within BT Ks 

che Statute of Limitations, 2 Keb. 536. 


3 Co. It ſeems (65) formerly to have been the better Opinion, that Grantees 
pyh. 181, or Surrenderees of Reverſions of Copybolds could not take Advantage of a 
166. Covenant broken, by 32 H 8. c. 3 becauſe he comes in in the PH, and 
Suppl. 106. not in the Per; and the Lord would have a Tenant put upon him without 


Cro.Car. 24. ie Admittance ; but it (c) has been ſolemnly adjudged, that this bei 
| judged, that this being a 
= I beneficial Law, it ſhall extend to Copyholds. 8 


Yelv. 135, 
222. Cro. Jac, 305, Hob, 177. Cro. Eliz. 17. Keb. 366. (c) 4 Mod. 82 to 86. adjudged be- 
e. 


tween Cope and Glover. 3 Lev. 326. S. C. adjudged. Skin. 297, 305. pl. 1. S. C. adjudged, Salk, 
28s. pl. 2. S. C. adjudged. _ - 
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The 32 H. 8. cap. 28. of the Huſband's diſcontinuing of the Wife's,._. «- 
ds to Copy hold Eft 3 
Lands, extends to Copy ho ates. 152, 
| Supp 68. 
Co. 23. But whether the other Branch of it, or the 13 Eliz. c. to. concerning Leaſes made by 
Huſband and Wife, Tenaats in Tail, or Eccleſiaſtical Perſons, extend to Copyhold, vi4e Cro. Car. 
44. Co. Copyh. 151, Co. Lit. 44. a. 6 Co. 37. 3 Lev. 327. And vide Tit. Leaſes. 


Copyholds are not within the 11 H. 7. cap. 20. which makes the Aliena- 2 Sid. 4,73. 
tion of the Wife void of any Eftate which ſhe hath in Dower, for Life, or 3 Lev. 327. 
in Tail, jointly with her Huſband, Ec. for thereby an Entry being given“ Ro Ts 
to the next Heir, he would come in to be Tenant, without the Admit- - 
tance of the Lord. 

The 27 H. 8. cap. 10. for executing Uſes to the Poſſeſſion, extends not Co. Copyh, 
to Copyholds, neither doth that Branch of the Act concerning Jointures Cro. Car. 44. 
extend to them; ſo that if a Jointure be made to a Woman of Copyhold 4 Med. 85. 
Lands, that will be no Bar to her Dower. 

But yet the Statute of Merton, that gives Damages in a Writ of Dower, 2 laſt. 32%. 
where the Huſband died ſeiſed, extends to Copyholds, though the Word Cr Car. 43. 
ſeiſed is properly applicable to Freeholds ; but this is by Force of the V 30. b. 
Equity of the Statute. 152 * 

* The Statute of Weſt. 2. cap. 3. in all its Branches extends to Copy- Pa 246 
hold Lands; for it is an A& made to redreſs Wrong, and no way preju- Goat 25 , 
dicial to the Intereſt either of the Lord or Tenant, either in the Cui in vitab. * 
given to the Wife upon the Huſband's Diſcontinuance, the Receipt of the on Copyh, 

4 ! ; 4 
Wiſe, Ec. or quod ei deforciat to particular Tenants, 45 OR 

It is enacted by 31 H. 8. cap. 13. that if any Abbot, c. ſhall make? - * 
any Leaſe of Lands, &c. in the which any Eſtate for Life, c. then had 2 — 4 
its Being and Continuance, then every ſuch Leaſe to be void. A Copy-Leon. 4. 
hold was let by Copy for Life, and then the Religious Houſe granted a Moor 128, 
Leaſe of it to another for eighty Years ; and the * e was, whether a Cr. Car. 4a, 
Copyhold Eftate for Life was within the Words of the Act, in the which 3. 
any Eſtate or Interefl, Ic. and it was reſolved that the Leaſe was void, 
and that the Copyholder had an Eſtate or Intereſt for Life. 

The 32 H. 8. cap. 9. againſt Champerty, extends to Copyholds, for the Co. Lit 36g, 
Words, if any bargain, buy or ſell any Right or Title; ſo that they are Co. Copy. 
within the Words of the Act, being made to ſuppreſs Wrong, and within oa. g 
the Equity of it, neither Lord nor Tenant being prejudiced by it, 3 Lev. — 


The 31 H. 8. cap. 1. and 32 H. 8. cap. 32. concerning Partitions, ex- Co. Car 4 
tend not to Copyholds, becauſe the AR provides it ſhall be done by Writ Co. — 
of Partition; and Copyhold Lands are not impleadable at Common Law. 181. 

The Statute of We/tm. 2. cap. 20. which gives the Elegit, extends not 4 Mod. 85. 
to Copyhold Lands, for then the Lord would have a Tenant brought in Res 


upon him without his Admittance or Conſent, 149. 
Gilb. Ten, 


183. Sav. 67. Rol. Abr. 888, Cro. Car. 44. Hardr. 433. O. Beal. 163. 3 Read. Stat. Law, 
123. 2 lott, 396. | 


By 2 E. 6. cap. 8. it is expreſly provided, that Copyholders ſhall have Co. Copyh. 
the like Traverte and Remedy where their Intereſt is not found by the 14s: 
Office, as Freeholders and others have; and fo alſo upon 12 Elis. cop. 8. 

By i E. 6, cap. 14. it is expreſly provided, that no Copyhold ſhould Co. Copyhz 
come into the King's Hands by Diſſolution of Monaſteries; which Clauſe 146. | 
was put in for the Benefit of Lords of Manors. | 

The Forging of Court Rolls is exprefly within 5 Elis. cap. 14. as well Co, Copyk, 
25 Forging any other Charter, Deed or Writing ſealed, whereby to defeat 146. 

2 Copyholder or Freeholder. 
Copyholds are within the Statutes of Bankrupts, for the Statute of 


13 Elix. cap. 7. expreſly mentions thom ; and though ather Statutes do 
7 5 not, 


* 
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Cro, Car. not, yet they being made for further Remedy, are to be expounded by 
550, 568. the former, eſpecially ſince that hath taken Care that no Prejudice ſhould 


Co. Copyh. happen lo the Lord. 


Statute of 34 5 
and 35 H. 8. c. 4. did not extend to them; therefore iv was neceſſary to make a ſubſequent Law to 
include them. 4 Mod. 84, 85. | 


Co. Copyh, Copyholds are within the 35 Elis. cap. 2. againſt Recuſancy, and for. 
147. feitable for the Recuſant's Life, but the Forfeiture goes to the Lord, not 
ES to the King, by the expreſs Words of the Statute ; but it ſeems that 
-@ laſt — Copyholds are not within the 29 Flix. cap. 6. or 3 Fac. 1. cap. 4. in 
Cawley io. Reſpect of the Prejudice that Would accrue to the Lord by the Loſs of 


2 Hawk. P. his Services. 


C. i4. 
Co. Copyh, The 16 R. 2. cap. 5. which makes it a Forfeiture of Lands, Qc. to pur. 
149+ chaſe Bulls of the Pope, extends not to Copyhold Lands for the Prejudice 


the Lord would ſuſtain if the King ſhould have the Lands, 
9 Co. 105.2. The Statute of Fines extends to Copyhold Lands, becauſe it was made 
Co. 2 to avoid Controyerſies, and is no ways prejudicial to the Lord. 
1. ne: Copyholds are not within the 31 Eig. cap. 7. of Cottages. 
Bulſt. 30. The 17 E. 2. cap. 10. which giveth the Wardſhip of Ideots Lands to 
Co, Copyh. the King, he finding them convenient Maintenance out of the Profits 
182. thereof, extends not to Copyhold Lands, for the Prejudice that would 
4Co. 126. b. thereby enſue to the Lord; but yet all Alienations made by an Ideot, of 
his Copy hold Lands, after Office found, ſhall be avoided by the King. 
#Page 462 A Copyholder is not within the Statute 12 Car. 2. cap. 24. to diſpoſe of 
2 Lev. 398. the Cuſtody of his Infant Heir, becauſe of the Meannefs of his Eſtate, and 
Clench and the Prejudice that would accrue to the Lord of the Manor ; and therefore 
cudmere. the Lord, or thoſe intitled by the Cuſtom, ſhall have the Cuſtody of him. 
2 Lutw. By 28 Geo. 2. cap. 13. ſet. 4. Aſſignees of Copyhold Eſtates of poor 
1181.5. C. Priſoners, may compound with the Lord of the Manor for the uſual Fine 
. Surrender, and be admitted Tenants, Cc. f 
S. C 


+ See farther as to this Diviſion, Com. Dig. 1 V. 416. n. 


—— 


(D) Ok ſuch general Cuſtoms as may be ſaid to 
| relate to all Copphold Cilates, 


$2}. 184. HERE are two Sorts of Cuſtoms ; firſt, General, which extend to 
. 1. all Kinds of Manors, which is warranted by the Common Law, and 
of which the Courts take Notice ; ſecondly, particular Cuftoms, which 
muſt be pleaded. | 

By the general Cuſtom, and of common Right, every Copyholder may 
take Hedge-bote, Houſe- bote and Plough-bote, upon his Copyhold ; but 
yet this Power may be reſtrained by Cuttom ; as that the Copy holder ſhall 
not take it, unleſs by the Aſſignment of the Lord, or his Bailiff, 
4 Co. 26. a. Every Copyholder may make a Leaſe for a Year, and ſuch Leſſee may 
Co. Elis. maintain an Ejectment; for as the Common Law warrants ſuch Leaſe, ſo 
ar it gives him a Remedy for the Recovery of it. | 
Co. Jac. A Copy holder may (a) ſurrender to the Lord by Attorney in Court, be- 
2 1, Cauſe he may do that communi Jure; and ſo the Common Law gives him 
. ent. Cro, Car. 273. Leen. 36. Co. Copyh. 92. (a) Admittance by the Lord in Court, 
„ 6 f Court, ſeems to be de communi Jure; but Quære whether de communi Jure he is to admit 
by .t'-715y z and vide 9 Co, 76. Leon. 36. cont”. Co. Lit. 59. 3 Bulſt. 80 and 2 Sid. 37, 61. 


dn Loid 18 not compellable to admit by another, becaule the corporal Service of Fealty is due 
5; 444 £70:y Copyheider. 


11 Co. 68. 
Cod. 172. 
4 Brownl. 
329. 


Power 
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Power to do it by Attorney, as an Incident to his Eſtate. So a Surrender 
to the Lord out of Court is de communi Jure, and therefore the Copyholder 
may, as It ſeems, do it by Attorney, and ſoit ſeems to the (5) Steward; 


"0 5 
but if the Surrender be to two cuſtomary Tenants, there it cannot be done 3 


by Attorney without a ſpecial Cuſtom ||. 5 
ſon that the 
Steward ſhould take Surrenders out of Court, and alſo out of the Manor, as that the Lord ſhould, 


Salk. 184. pl. 1.“ || So R. 9 Co. 76. a. b. 1 Rol. Abr. 501. 1. 5. 


1 * 3 


* — 


E 1 * = 


* See farther Com. Dig. 1 V. 382. A Cuſtom that a Surrender muſt be made in Perſon, unleſs iu 
Caſe of ſpecial Diſability, is not contrary to Law, Mitchel v. Neale, M. 1735. 2 Verte7 679.—A 
Purchaſer of a Copyhold is not obliged to accept of a Surrender by Attorney, but may inſiſt on the 
Venders ſurrendering in Court, id. 


— 


E 


(EZ) Of particular Cuſtoms that are good, and 
pecultar only to ſome Coppholds. 


Articular Cuſtoms are to be conſtrued ſtrictly, but the Reaſonableneſs 

of them is not altogether to be conſidered from the Rules and Maxims 
of the Common Law ; tor there is no Cuſtom but what in ſome Point or 
other overthrows the Common Law, but from the Conveniency of the 
Thing itſelf. 

A Cuſtom that if a Copyholder do not repair, it ſhall be preſented by March 18t. 
the Homage, the "Tenant amerced, and that the Lord ſhall diſtrain upon Moor 788. 
the Copyholder or Under- Tenant ; this is a good Cuſtom, for the Under- 

Tenant is not a mere Stranger, | 

But a Cuſtom that after the Death of Tenant for Life the Lord is 
compellable to make a Grant for Life to his Son, and if no Son, to the Browul. 8g. 
Daughter, is a void Cuſtom, becaule it obliges the Lord, who hath the Noy 2. 
Intereſt to grant it to this or that particular Perſon, whether he will or Cro- Jae. 
no; (c) but a Cuſtom for a Copyholder for Life to nominate his Succeſ- = 842 
ſor, is good. c (c) Anda 

Cuſtom thgt 
ſach a Copy holder may cut down Trees, is good, Noy 2. 


* Cuſtom for the Steward to make By Laws for the ordering the Com- Page 463 
mon, is good; bur an Order that the 'Tenant ſhould not put in this or that Leon. 190. 
Beaſt, is void, becauſe it takes away his Inheritance; but a By-Law March 28. 
that he ſhould not do it before ſuch a Day, is good, being not reſtrictive of 
his Inheritance, but only directive of it. | 

Cuflom that he who lives above ten Miles from the Manor, upon paying sid. 361. 
84. and 1 d. to the Steward, ſhall be excuſed from Attendance upon the Mod. 77. 
Court, is a good Cuſtom, if it be averred that there are ſufficient Tenants* bog” 3445 
who live near the Manor. ND tas 

A Cuſtom to deviſe Land, the Leſſee paying the treble Value of the Hut. 101, 
Rent, and if he died within the Term, that his klei ſhould have it, paying 126, 127. 
one Year's Rent; and that if he aſſigned, the Aſſignee ſhould have it, pay- 
ing a Year's Rent; this was held to be a good Cuſtom. 

That a Copyholder ſhall not alien without a Licence, is a good Cuf- Moor 8. pl. 
tom; ſo is a Cuſtom that if a Copyholder make a Leaſe for one Year, and Ja 
die, that it ſhall be void againſt his Heir; (4) but a Cuſtom that the Co-Cjacbttam 
pyholder ſhall hold the Land half a Year after the Term, is void. that theExe- 


cucors ſhall 
| hold a Year after the Copyholder's Death, is a good Cuſtom. Cro. Jac. 36.— That à Copyholder 
may give a Warrant of Attorney to ſurrender after his Death, is a void Cuſtom, 2 Rol. Abr. 7 b 7. 

| | | 1 4 3 1 


- 
* 
„„ 
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LexCuſtom, That if a Copyholder will ſell his Land, the next of Blood ſhall haye 
34. the Refuſal, or the next Neighbour to the Eaft, is a good Cuſtom. 
- 6 If there be a Cuſtom that a Copyholder ſhall not put in his Beaſts to take 
> Ie. the Common before the Lord hath put in his, this is a void and unreaſon. 
2 Brownl. able Cuſtom, becauſe it is in the Power of the Lord to take away the In- 
277. tereſt of his Commoners. (5) So a Cuſtom that the Tenant ſhall pay a 
Co. Copyh. Fine upon the Marriage of his Daughter, is void, becauſe 3 the 
Fry tine Freedom of the Subject; but if a Man obliges himſelf to ſuch a Thing by 
Huſband Tenure, it is good, being his own Contract. 


mall be Te- 
nant by the Curteſy, or the Woman in Dower, then to pay a Fine upon Marriage, is reaſonable, 
Co. Copyh. 73. 2 Rol. Abr. 264, 265. | 


Co. Copyh. A Cuſtom may be void for the Uncertainty of it; as, if a Feoffment be 

2 Kol. ab, made by an Infant, it ſhall be good, if he can tell 12d. or that Tenants 
264 ougght not to pay above two Years Rent for a Fine, but that they may pay 

| ſo much or leſs. 

My Lord Coke ſeems to be of Opinion, that, by ſpecial Cuſtom, a Wife 

wh Copy, may deviſe Copyhold Land to her Huſband ; but he ſays that this Cuſtom 

7:4: Moor hath been ſo much impugned, that he cannot juſtify the Validity of it. 

123. where 

It . —— whether 2 Cuſtom that Feme Covert might deviſe Copyhold to her Huſband, or any 


other, was good; and it ſeemed to be the Opinion of the Court that it was; but the Judgment went 
on a Fault in pleading; but vide Winch 27, March 8. 4 Co. 61, b. where it is held no good Cuſtom 


28aund. 326. Copyholders by Cuſtom may have /o/am and ſepa ralem paſiuram in the 
Sid. 152. Soil of the Lord, and exclude the Owner “; but a Copyholder of Inherit- 
_ Abr. ance cannot, without ipecial Cuftom, dig for Mines, neither can the Lord 
Winch 8. Jig in the Copyholder's Lands, for the great Prejudice he would do to the 
Lit. Rep. Copybolder's Eſtate ; but the Copyholders may dig Marl to Jay on the 
234. Copyhold Land, but cannot incloſe where it never was incloſed before. 
A Copyholder in fenny Lands may be intitled to dig the Lord's Soil for Turf. Dean of Elyv, . 
Warren, T. 1741. 2 Atkyns 189.— Common of Turbary cannot belong to an Occupant. Bid. 
(c) The Lord ſhall not have the Cuſtody of Lunaticks Lands, unleſs 
_ 215+ there be a Cuſtom for it; neither ſhall the King have it, for the Prejudice 
(e) Bur vide that might enſue to the Lord. | 


Cro. Jac. 

tog. ' ro it was reſolved, that the Lord may have the Cuſtody of one that was mnutzs & ſurdur, 
and no Cuſtom is laid; and the Reaſcn given is, that otherwiſe the Lord would be prejudiced in his 
Rents; ideo Quere. 


page 464 A Cuſtom that one Copyholder may have Common, c. in his Lord's 

4Co. 31.2.b.Soil, is good; for all the other Copyholders might have forfeited their 
Eſtates. 

Cuſtom, that, upon Payment of ten Vears Rent, the Lord ſhould licenſe 

2 Keb. 344. to let for ninety-nine Vears; and if he would not licenſe, the Tenant 


whore eh ſhould leaſe without Licence; adjudged a good Cuſtom, 
the Licence | ; 
ſeems unneceſſary here, ſince it may be done without it. 


Cuſtom was that the Lord might /elum modo grant Eſtates in Fee; this 
Rol. Abr. Word ſelunmmodo was expounded to mean that he had only granted Eſtates 


$1. wm in Fee; and ſo it was held that he may grant for a leſs Time. 


ſhewn in 

pleading, that he could not grant otherwiſe ; Qyere. 

Co.Lit.zgg.b. That the Widows of e e ſhall have Dower, or their (c) Free 
3Bulf.2'9-Bench, or a Moiety of the Lands, is a good Cuſtom ; and alſo that Huſ- 
Lex eu, bands of Feme Copyholders ſhall be "Tenants by the Curteſy ; that if a 


Co. 68 Copyholder holds Lands in Fee, that his Wiſe ſurviving him ſhould have 


154.186. it 
Cc) TheWi- 
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it in Fee, is a good Cuſtom ; (5) alſo a Cuſtom that ſhe ſhould have it 


durante viduitate, 1s good. 
dow of Cefluy 
gue Truft of a Copyhold Eſtate, ought to have her Free Bench as much as if the Huſband kad the le- 
al Eſtate in him. 2 Vern. 585, *#—Tenants in Dower, and by Curteſy, ſhall pay a Fine upon Admit- 
tance, eſpecially if there be a Cuſtom for it. Co. Copyh. 154. but vide Lex Cuſtom. 156, where it 
is laid, that in Cale of a Widow's Eſtate no Fine is due; and vide pot of Fine, Letter (I. 479, &c.) 
and Hut. 18. Rol. Abr. 592. Noy 29. That the Widow is in before Admittance, in the ſame 
Manner as the Heir at Law is. (5) A Copyhold durante viduitate ſows the Ground, and takes 
Huſband, ſhe loſeth the Corn; but if ſhe had let the Lands, her Leſſee ſhould have the Corn; fo if 
the die, her Executors or Adminiſtrators ſhall have it, 5 Co. 115, 


6 


® Free-Bench is a Widow's Eſtate in ſuch Lands as the Huſband dies ſeiſed of ; not that he was 
ſeiſed of during the Coverture, as Dower is. Godwin v. Win/more, H. 174%, 2 Atkyns $26.—lf 2 
Man before Marriage ſettles on bis Wife Part of his real Eſtate for her Jointure, in bar of all Dow- 
er which ſhe may claim out of any Lands, Tenements, Meſſuages and He reditamente, of which he 
is or ſhall be ſeiſed, of Freehold or Inheritance; ſhe cannot claim her Free- Bench, in Copyholds 
purchaſed afterwards, HY alker v. Walker, M. 1747. 1 Vezey 54. 


The Cuſtom of a Manor was, that if a Man took a Cuſtomary Tenant 2Leon. 208, 
to Wife, and out-lived her, he ſhould be Tenant by the Curteſy. A Man 209 
took a Woman to Wife who had no Copyhold Land then, but ſome 
deſcended to her during the Coverture ; and it was adjudged that he ſhould 
not be Tenant by the — becauſe he is out of the Cuſtom. | 
A Copyholder may diſpoſe of his Lands, and bar his Wife of her Free- Co Jac. 36 
Bench, unleſs there be a particular Cuſtom that ſhe ſhall avoid any Aliena- 3 Leon. 81 A 
tion, Cc. and therefore where a Copyholder made a Leaſe of Lands which Co. Copyh. 
was warranted by Cuſtom, it was held, that though by the Cuſtom the 129- 
Wiſe was alſo intitled to her Free Bench, yet that the Leſſee's Title being 
purſuant to the Cuſtom, was as good as dull and being prior could not 
be (c) avoided by her. : (0 But it 
ſeems after 
the Leaſe ended ſhe ſhould be endowed ; but Quere whether ſhe ought to be endowed of the third 
Part of the Rent during the Continuance of the Leaſe, becauſe Cuſtoms are to be taken ſtrictly, 
Vide Head of Dower, and that her Title doth not commence by the Marriage, as it doth in Dower 
at Common Law. Carth. 276. 


If a Copyholder in Fee, where by the Cuſtom the Widow is intitled to Salk. 185, 
her Free Bench, ſurrenders his Copyhold into the Hands of two Tenants, Pl. Zoom 
according to the Cuſtom, to J. S. in Fee, and this Surrender is preſented at; Lev. 36g 
the next Court; but after, and before the ſecond Court, the Surrenderor S. C. ad- 
dies, and on the next Court after his Death F. S. and the Widow are ad- judged. 
mitted, the Title of the Surrenderee ſhall prevail; for though the Huſ- Skin. 406. fl. 
band died ſeiſed, yet it was of a defeaſible Eſtate, of which Quality the; = 8 * 
Wife's Eſtate muſt partake, being thereout derived, and by the Admittance, Carth. 25 f, 
which had Relation to the Surrender, was actually defeated, 276. 2d 

judged without Difficulty, 

* If the Lord of a Copyhold Manor, in which are ſeveral Copyholders *Page 465 
for Life, (4) takes a Wite, and a Copyholder dies, and the Lord after 
Coverture grants the Land again, according to the Cuſtom of the Manor, 4 Co. 24. 
for Life, and dies, his Wife in a Writ of Dower ſhall not avoid this adjudged. 


Grant ; for though the Grant was after her Title of Dower, yet the Cuſ- ary 63. 
tom, which is the Life and Force of the Grant, was long before. . Brownl. 
208. 8. . 


cited. (4) So if he grant a Rent charge. 2 Leon. 10g. 8 Co. 63. but for this vide Leon, 4. 
15, 2 Leon. 152, 3 Leon. 59. Godb, 130. Moor 94. Rol. Abr. 684. But the Heir's Grant 
the Wite ſhall avoid. Moor 234. 


If there be a Cuſtom in a Manor, that the Lord ſhall enter and enjoy Leon. 266, 


the Lands, during the Nonage of the Infant, it is a good Cuſtom ; for the Pl. 357- 
: e . TY Freehold * 87 
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Freehold of the Land is in the Lord, and he is Tenant to the Precipe , 
and an Eſtate at Will may ceaſe for a Time, and revive again, as well a; 


I See ante it may deſcend by Cuſtom. f 
460. A, 


K 


nn. 


(F) Df granting Copyhold Lands: And herein, 


1. What Perſons may make good Grants. 


(3) Co. Lit (5) VERY Lord of a Manor that hath a lawful Eftate in the Manor, 
88. b. : whatſoever that Eſtate be, whether in Fee, in Tail, for Life, Years, 
A Co. 23. b. or at Will, &c. may make voluntary Grants of Copyhold Lands that 
Co, Copyh. come into their Hands; which Grants ſhall bind thoſe that have the Inhe- 

9, 107- ritance of the Manor, whatſoever Deſects the Lord of the Manor may be 


Rol. Abt, under, that made the Grant; (c) provided the antient Rent, Cuſtom and 


499. S P. Services be reſerved ; for theſe Eſtates and Grants derive not their Force 
3 Co. 63. b. and Effect from the Lord's Intereſt, but from the Cuftom of the Manor 
Noy 41. by which they have been (d) demiſed, and are demiſable, Time out of 
) The an- Mind; ſo that to ſupport ſuch Grant, it is ſufficient if it be done per d- 


tient Ser- : 5 ! 
vicesmuſt be nin manerii pro tempore exiſtente. 

reſerved,the 

Reaſon whereof is, that, there being nothing but Cuſtom to warrant the Grant by Copy, the Cuſtom 
ought to be ſtrictly purſued, as to the Eſtate, Cuitom, Services and Tenure, or elle it is not the Eſ- 
tate that was demiſed before, Co. Copyh. 107, 108. Bre. Tenant by Copy 27.—— Therefore he that 
hath but a particular Eſtate in the Manor, cannot grant a Copyhold by Parcels, or demiſe Part, and 
retain the Reſidue himſelf. Cro. Eliz, 662. (d) It is one of the Pillars of a Copyhold Eſtate, 
that it bath been demiſed, or demilable Time out o: Mind. 4 Co. 24. b. Co. Lit. 58. b. Leon. 
56. 3 Leon. 107, 108, : 


If Baron and Feme, being ſeiſed of a Copyhold Manor, in the Right of 
4 Co. 23. b. the Feme, (e) grant a Copyhold, this ſhall bind the Feme notwithſtand- 
8 ing her Coverture ; for the Copyholder is in by Cuſtom, without Regard 
Gant muſt to the Eſtate or Perſon of the Grantor. 
be made in | 
che Name of both. Cro. Jac, 99. 


4 Co. 23. So a Grant made by an 72 Infant, Non compos mentis, Biſhop, Prebend, 
3 Co. 63. (g) Parſon, Sc. ſhall bind for ever. 

(f) Noy 41. | | 

S. P. adjudged. (g) Grants by a Parſon before Induction, are not good; fo if after Inſtitution 
and InduCtion he reads not the Articles. Co. Copyh. 48. 1. 34. Þ 


— — — — 
__— 
- 


t Ruere, and fee the firſt Clauſe under this Head, and pot. 467. 

4 Co. 23 So if the Queen be Tenant for Life of a Manor, and a Copyhold of In- 

heritance eſcheat, ſhe may grant it by Copy, and ſuch Grant by the Cuſtom 
page 466 of the Manor ſhall bind the King; for ſhe was Domina pro tempore. 
Co. Copyh. * It thereare two Jointenants of a Manor, and a Copyhold eſcheats, one 
07. may grant the Whole; for he is Dominus pro tempore, being ſeiſed per my 
(+) Owen Of per tout. 
co con. Leſſee for Years of a Manor grants Lands by Copy ; this by (5) 
3; *” ſome Opinions has been held void, unleſs the Keverhon happens be- 
7 hat there | fore 


cCOPYH OL D. 


fore his Eſtate for Years ended ; for by this Means he binds the (5) 
future Lord's Intereſt, and lets his own go at large; but (c) now by cught to bo 
the better Opinion, this Grant is good; for the firſt Grounds of this“ aſtam ta 


enable 4 


Law, that the Lords for the Time being may grant Copyhold Eſtates, Lord of « 
was, becauſe Copyholders were only Tenants at Will; and fo though Manor to 
the Lord, for the Time being, had but a particular Eſtate, and granted grant Copy- 


the Lands in Pee, yet that was no Prejudice, but rather an Advantage 0914s in Re- 
to the Lord that was to have the Manor afterwards ; for if he had a March 6. 


Mind, he might put out the Tenant at his own Pleafure ; but this Un- Vid Goull, 
certainty of the Copyholder's Eſtate being found inconvenient, it was 102, 103. 

afterwards adjudged that he ſhould retain his Lands, and not be ſub- arms 
ject to the Pleaſure of the Lord; but the other Part of the Law was left 14, 


ung e ee, a b)Tenantia 
as before, vis. that Lords for the Time being might grant Lands in Fee, — 7 


though they themſelves had but a particular Eſtate ; and this Cuſtom be- Copyhold 
ing continued to this Day, it is that which warrants the Grants by Copy; may grant in 


, 


for it is moſt certain thoſe Eſtates, granted by Lords who have a particular nmr 
Intereſt, cannot be derived from the Intereſt of the Lord; for if they were, Heir after 


they muſt determine when the Lord's Eſtate determines ; for nemo poteſt her Death. 


plus Juris, &c. — Abr. 
Cro. Eliz. 661. S. C. Vide Godb. 135. Owen 4. 1— Guardian in Socage may grant Copyhold in 
Reverſion, and it ſhall bind the Ward, though it comes not in Poſſeſſion during his lafancy. Godb, 
143. Cro, Jac. 55, 98, Owen 115. Rol. Abr. 499. 2 Rol. Abr. 41. S. C. (e) 8 Co. 63. 
Hetley 34. Moor 95, 147. Cro. Eliz. 661. 


EC 
6 


T But ſee the ſtat. 11 H. 7. c. 20. as to Alienations by her of the Land of her Huſband, being void, 


If a Lord of a Manor deviſes by his Will in Writing, that his Executors Co Lit. 58. b. 
mall grant Copies according to the Cuſtom, for Payment of Debts, and E = Tour 
dies, the Executor, mon he hath no Eſtate in the Manor, may make — "Cot 
Grants according to the Cuſtom of the Manor, | 85. 


If the King, by Letters Patent, grants the Stewardſhip of a Copyhold 
Manor, and after a Copyhold eſcheats, the Steward (4) ex officio, without 4 Co. 30. ad- 


any Special Warrant, may grant it again, and the King ſhall be bound yk 
the Cuſtom of the Manor. though by 
Law he 
might do it, yet it was his Duty, before he made any Grant, to inform the Treaſurer, Chancellor 
and Barons of the Exchequer, or ſome of them, for their Direction. (d) Much more may the 


Reward of a common Perion, ex cio, make ſuch Grants. Co. Copyh. 124. for the Steward is in 
the Place ef the Lord, and, without a Command to the contrary, may, Sc. Cro, Eliz. 699. 


But a Steward retained only by the King's Auditor or Receiver, cannot 4 Co. 30. ad- 
make ſuch a voluntary Grant of a Copyhold; for they have not any Au-Judged. 


thority to appoint Stewards, the Buſineſs of the one being to take Accounts, — 25 
and of the other to ſurvey the Land. adjudged, 
0 but may take 


Pre ſentments, or make Admittances, being Things of Neceſſity. Cro. Eliz. 699. 


If A. and B. under the Seal of the Exchequer are appointed joint Stew- Moor — 
ards of all the Lands of a Fugitive, and the Lord Treaſmer makes a Court, Leon. 8 
and grants Copies, though in Strictneſs he had no Power without B. yet 
_ Grants are good, being made by one that had a Colour to keep 

ourts. 

If 4. being Tenant for Life of a Manor, within which are ſeveral 
Copyhold Tenements grantable for one Life in Poſſeſſion, and another in 
Reverſion, grants the Stewardſhip thereof, by Deed, under his Hand 
and Seal to B. for Life, with the Fee of 10s, per Ann. for the CT 

theteol, 
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Ley 47, 48. thereof, and after 4. becomes a Lunatick, and being found ſo by Inquiſ'- 
Robes tion, is committed to, &c. yet d. by his Steward, may grant Copies, 
Tanfield'; 
dut it was ordered the Steward ſhould grant none, but with the Privity of the Committees, and Wer- 
tant from'the Court; but there is a Note that this was in Diſcretion, and the Crant of the Steward 


good, 


Ley 48. re- But the Committees cannot grant Copi-« ; for they themſelves have no 


folved by Fate in the Manor, nor are Lords the of. 
Hob. and ; 


Tarfetd. 

Dyer 344. a, If a Man makes a Feoffment in Fee of a Manor, ous Condition, and 

4 Co. 24. a. the Feoffee grants Eſtates by Copv, and then the Condition is broken, yet 

Co. Copyh. the Grant by Copy, ſhall ſtand gov.i, though it be a Rule that he, who en- 

82, 88. ters for a Condition broken, ſhall ''2 in of the fame Eſtate he was before, 
and ſhall avoid all mean incumbc:ances; and it is the ſame, though the 
Grant were made (a) after Breach of the Condition; for the Feoffor may 

2 ge Waive the Advantage of it, if he pleaſes; alſo a Grant by the Feoffee of 

dy Leffee an Infant, which by Law be may avoid, is good, 

"ear 

—_ Breach of a Condition is void; for his Intereſt is ip/o facte determined, Co, Copyh. 88. 

A Grant made by a Feoffee on Condition to enfeoff the next Day, is good; for he is Dominus w. 

fempore, Co. Copyh. 88. 


Co. Copyh, A Man ſeiſed of a Manor in Fee hath iſſue a Daughter, and dies, his 
88, 89. Wife privement enſeint with a Son, the Daughter may grant by Copy; fo 
Grants made after Alienation in Mortmain, and before Entry of the Lord, 
are good, 
Co. Copyh. If a Lord of a Manor commits Felony, and is attainted or convicted by 
47. f. 34 Verdict or Confeſſion, yet after ſuch Attainder, &c. he may make voluu- 
tary Grants of Copyholds. 
Co. Lit. g;. b. But if any Perſon that hath a tortious or deſeaſible Eſtate of Inheritance, 
4 Co. 24. a. as a Diſſeiſor, or the Feoffee of a Diſſeiſor, or Tenant at Sufferance, make 
. voluntary Grants upon Eſcheats or Ferfeitures, they ſhall not bind him 
Moor is that hath the Right ; for they are not Domini within the Meaning of the 
230. pl. 369. Cuſtom ; but Admittances upon Surrenders or Deſcents, made by ſuch as 
2 Leon. 45. have defeaſible Titles, are good, and ſhall bind him that hath Right; for 
388 that they were compellable to do, and it was no more than the rightful 
69 9%%ůu— Lord muſt have done. 


2. What Adds ſhall deſtroy the Power they had of makiag ſuch 
Grants. 


(3) Rol. Although Lords of Manors, who have Copyholds come to them by 
Abr. 498. Eſcheat or Forfeiture, (6) may re-grant them again according to the 


_ _— Cuſtom of the Manor; (e) yet by their Acts, ſuch Power may be de- 
69g, ſtroyed; therefore (4) if Copyholds come into the Lold's Hands in (e) 


4 Co. 31. a. Fee, and he make a Leaſe of them for Life, Years or Half a Year, or 
(<)4Co-31.2. for any (f) certain Time, by Deed or without Deed, the Copyhold is de- 


HADES ſtroyed ; becauſe during thole Eſtates, it was not demiſed, nor demiſable 
4 Co. 3t. by Copy. 

e) But if | 2 N 

Tenant in Tail, for Life, Cc. makes ſuch Leaſe, &c, this ſhall not deſtroy the Power of him in Re- 
verſion. 2 Rol. Abr. 271. 4 Sid. 35, 37. Hide Crd. Car. $21, cont, per Cur" arguends. (/ Se- 
cus if he leaſes it at Will. 4 Co. 31. 3 Leon. 108. 


4 Co. 31.4. So if the Lord makes a Feoffment thereof in Fee, upon Condition, and 
after enters for the Condition broken, yet it cannot be re-granted again by 
Copy. 


80 


* 
d 


- 
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go if the Land fo eſcheated, Cc. is extended upon a Statute or Recog-4 Ce. 31. ia 
niſance made by the Lord, or the Wife of the Lord, in a Writ of Dower, french's 
hath it aſſigned to her, though theſe Interruptions are by Act of Law, yet aſe. 
it cannot again be granted by Copy. 


But if the Lord keeps them in his Hands, though never fo long, yet 4 Co. 31. 2. 
may they be granted again by Copy. : 8 


699. 

* So if the Lord be diſſeiſed thereof, and the Diſſeiſor dies ſeiſed, or H Page 468 

the Land be recovered againft the Lord by a falſe Verdict, or erroneous 4 Co. 31 
udgment, though it is not demiſed or demiſable by Copy, till it is recover- [I 

ed by the Lord, or the Judgment reverſed ; yet after it is re-continued, it 
is grantable again by Copy, becauſe the Interruption was tortious. | 

If a Copyholder takes a Leaſe for Years of the Manor, by which his 4 Co. 31. b. 
Copyhold is extinct, yet he may re- grant it again, if he will; for it was 
always demiſed or demiſable. 

So if a Copyhold eſcheats, Wc. and the Lord aliens the (a) Manor, his c U 
Alienee may re- grant the Land by Copy. : (os) 80 It be 


leaſes the 
Manor, and the ſaid Copyhold Land, by the Name of his Tenement, called H. for the Manor be- 
ing demiled, the Copyhold is incloſed as Parcel thereof; and the naming the Copyhold is but Sure 
plulage. Cro. Car. $21. 


3. What Things may be granted to be holden in Copyhold. 


Things that lie not in Tenure are not grantable by Copy, unleſs (5) ap- 
he =o ſome Thing that doth lie in Thms'3 and vin Things In-(#) A Rent- 
corporeal, for which there can be no Diſtreſs, and which are not Parcel Rent- charge 
of the Manor, which conſiſt only in Demeſnes and Services, cannot he or Common 
demiſable by Copy; for of ſuch incorporeal Things no Service is due; in Cros, 


and therefore no Court neceſſary to be kept for Surrenders, Adwittances, cd 
We. otherwiſe 
than a« they 


are appendant to Things which lie in Tenure, Co. Copyh. 116. and therefore where my Lord Coke 
ſays that any Thing concerning Lande or Tenements may be granted, it muſt be underſtood of Things 
appendant to the Demeſnes, or thoſe Parcels which make up the Manor. Y:de Co. Lit. 58. T thes 
may be demiſed by Copy, becauſe they are Parcel of the Manor, as a Rent-charge may Per Rol, 
Abt. 498. Cro. Eliz. 413. Cited to have been adjudged ; but Cro. Elz. 814. S. C. and 8 P. dubita- 
tur; becauſe not Parcel of the Manor; and therefore not grantable /ecundum conjuetudinem manerii. 
4 Co. 24. b.— A Mill may be granted by Copy. 4 Leon. 241. cited to have been adjudged.— 80 
2 Fair appendant to a Manor may be granted by Copy. 4 Co. 31. a. Co. Lit. g8, 


(e) Tonſura prati, the (d) Herbage or Velture of Land may be demiſa- (c) Rol. Abr. 
ble by Copy. „ 

(4) Co. Lit. 

88. 4 Co. Lit. 31, 4. fo reſolved. 


Things grantable by Copy muſt be Things of Perpetuity; otherwiſe it 


can never be ſhews tat there hath been a Cuſtom to demiſe them by Co- 22 
py; yet Underwood, without the Soil, may be demiſed by Copy, a Thing of 
Perpetuity, 


to which the Cuſtom may extend. Co, Lit. 58. b. S. P. Cro. Eliz, 413. and Moor 315. adjudged 
and affirmed upon a Writ of Error.—That a Man may grant, by Copy, twenty Loads of Wood to be 
taken by the Grantee, is good ; for it is not neceſſary that the Thing granted have Continuance, but 
only that it be a Thing of Perpetuity. Co, Copyh. 118. but Qzere. 


A Cuſtomary Manor may be held by Copy of Court-Roll, ad wolunta!', Co. Lit. 58. b. 
&c, and ſuch a Lord may grant Copies, but it muſt be of ſuch Things as Braun. 4. 
have been uſually demiſed by him; for he cannot grant all his Demeſnes ediudged ; 
by Copy, without they have been uſually demiſed ; tor tho' they have been anithat ſuch 
demiſed Time out of Mind, by the ſuperior Lord by Copy, that will not Cuſtomary 

warrant 
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Lord may warrant his Demiſe by Copy; becauſe the Cuſtom of the Manor muſt be, 


SITION that Time out of Mind they have been granted per Dominum manerii. 
Copics. Cro. * » 

Jac. 327. adjudged. Bulſt. 57.cited z but Cro. Jac, 260. dubitatur.— But he cannot hold a Courts 
Baron, for he can have no Freeholders ; for a Copyhold Manor is not capable of an Eſcheat of « 
Frechold; for if it were, the Freehold, after the Eſcheat, muſt become Copyhold, which is re- 
pugnant and impoſſible. Velv. 190 Cro. Jac. 259. Bulſt. 54, 5g. Theſe Caſes which ſeem to 
contradict each other, and which vide, may perhaps be thus reconciled, that a Cuſtomary Court may 
be held by one that hath ſuch a Manor, but not a Court Baron; and my Lord C:ke's Caſe ſeems to 
go no farther; and ere whether ſuch a Lord may not have Freehold Ser vices. 


page 469 4. Of the Operation of the Grant, and the Eſtate and Intereſt that 
| paſſes thereby. 


Co. Copyh. Grants of Copyholds regularly receive the ſame E oſition that Grants 

123, 126, of Freehold Lands do at Common Law, therefore a Grant to one and his 

139- Heirs Male is a Fee- ſimple; ſo is a Grant to one & ſanguini ſus beredita- 
bili, but a Grant to one & ſanguini ſua in perpetuum is but an Eſtate for 
Life. Wy 

O Co. Lit. (a) If Copyhold Lands have been uſually granted in Fee, a Grant to one 

32. and the Heirs of his Body, or to one for (6) Life or (c) Years, is within 

Godb, 20. the Cuſtom. | . | 

S. P. By two 

Juſtices. Leon. 86. S. P. per Curiam. Cro. Eliz. 373. S. P. adjudged. Salk. 188. pl. 7. and 6 Mod. 

63. S. P. agreed. (65) And aſter the Death of the Tenant tor Life the Lord may grant the ſame again 

in Fee, for the Grant tor Life was not any Interruption of the Cuſtom, Leon. 56. per Cur'. (c) Copy- 


holds are very ſeldom granted for Years; but if they be ſo granted, the Executor of the Termor is 
obliged to be admitted, and the Lord is entitled to a Fine on ſuch Admittance, See Bur, Rep. 206. &c, 


4 Co. 29 b. So where Grants have been made by Copy for Life, a Grant durante 

8 viduitate is good, for that is a leſs Eſtate than during her Life, but not 
Dice verſa. 

3 If a Copyhold be granted to three, habend' ſucceſſive, they are Jointenants, 

$49. 1 +44 * unleſs by (4) ſpecial Cuſtom the Word ſucceſſive makes the Eſtate ſeveral, 


(4) It has h 

been ruled in Chancery, That if a Copyhold is granted to three ſucceſſive, and there is no Cuſtom 
proved, the firſt Taker had Power of diſpoſing of the Whole, nor that the firſt Taker paid the Purchaſe 
Money, it ſhall not go to the Executor of the firſt Taker, but ſhall go in Succeſſion. 2 Vern, 264. 


Rol. Abr. If there be a Cuſtom that Copyholds may be granted for three Lives, a 
$5. Copy may be granted to three for the Lives of two, within the Cuſtom ; 
for there is not any Inconvenience to the Lord, though it be for the Lite 
of another ; for there ſhall not be any Occupancy thereof, but the Lord 
ſhall have it, if the Tenant pur auter wie die, living Ceſtui que wies, and 
this is not a greater Eſtate than for three Lives, which is leſs than the Cuſ- 
tom warrants, | 
Salk.188.pl. So if the Cuſtom of a Manor be, That the Lands are demifable by 
7. 3 % Copy to two or three Perſons for their Lives, and the Life of the Survivor, 
bal Habendum ſucceſſive ſicut nominantur in Charta, & non aliter, paying a He- 
adjudged, Tiot on the Death of every Tenant dying ſeiſed, a Grant to A. and his As- 
6 Mod. 63. ſigns for the Lives of B. and C. and of the ſaid A. is good within the Cuſ- 
Ld. Raym. tom; for there can be no Occupant againſt the Lord, neither will he be 
734. S. C. prejudiced by the Tenant's becoming a Bankrupt, for the Aſſignees have 
no other Right or Intereſt than the Bankrupt, and the Lord is intitled to his 
Moor 677. Heriot on the Death of the Tenant, notwithſtanding the Aſſignment. | 
pl. 922. If by the Cuſtom a Copyhold may be granted for three Lives, and it is 
de) F by the granted to one (e) for his Life, Remainder to ſuch Woman as be ſhall 
| marry, 
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marry, and to the firſt Son of his Body ; both theſe Remainders are void 
but the Eſtate for his own Life is good. | 


? Cuſtom it is- 
demiſable in 
170 | Fee, or for 
Life, ſelummodo ea Capienti extra manus Domini, yet a Surrender may be to the Uſe of one for Life, 
Remainder in Tail, Remainder in Fee, Cro. Eliz, 373. adjudged; though it was objected, the 
Taking ought to be immediate, but the particular Eſtate and Remainders make but one Eſtate. 


4. * " 1 a 8 * 8 0 4 | 


— 
* 


(6) Df Surrenders, Pꝛeſentments and Admit: page 470 
tances; And herein, | 


. Of the Neceflity of a Surrender, and where the Copyholder ſhall be 
{aid to be in before Admittance. 


Opyholders cannot regularly (a) transfer their Eſtates otherwiſe than Co. Lit. 59. 

by Surrender, the Reaſon whereof is, becauſe they have only an . 60. b. 
Eftate at Will, which is determined when they take upon them to grant ir4 8 * 
over, for that is a plain Declaration of their Intention to hold the Lands, * 
, pybeld- 

no longer ; therefore a Surrender to the Lord is necęſſarx: who is to grant er cannot 

another Eſtate at \ and which now he is compellable to do to him, alien by 

to whoſe Uſe the Surrender is made, ſeeing the Tenant hath a ſettled Ef- Deed, yet 

tate and Intereſt in the Land, which his Heir ſhall inherit whether the be that bath 


Right onl 
Lord will or not. 2— 


| hold, ma 

by Deed or Copy releaſe it to one that is admitted Tenant de Fache. Co. Lit. 39. 4 Co. 25. SP. 
adjudged. Hut. 6g. S. P. ſaid, Cro Jac. 101, S. P. dubitatur. But he cannot releaſe to one that 
ou!ts him by Wrong, tor he gains no Cuſtomary Eſtate, upon which the Releaſe of the Cuſtomary 
Right may enure. 4 Co. 25g. b. Leon. 102, _ But 2, Whether ſuch Releaſe will not enure by way 
of Eſtoppel againſt the Copyholder himſelf. Releaſe in Fee to one who was admitted for Years, 
will not inlarge his Eſtate ; for no Man can come to the Fee of a Copyhold without Surrender and 
Admittance by the Lord. Co, Copyh. g7, 28. But if a Copy holder lurrenders upon Condition, 
he may after releaſe the Condition by Deed, Cro. Jac, 36. 


Copyhold Lands cannot be (5) exchanged by Deed, but there muſt be (3) co. 
a Surrender and Admittance thereupon ; but (e) if there be two joint Copyh, 975 
Copyholders, and one of them releaſes to the other, this is good without 8. x 
(4) any Surrender or Admittance, for the firſt Ad mittance was of them, or (e big Jo 
either of them, and their Ability to releaſe was from the firſt Conveyance, 4) That 


and Admittance. any Convey- 
ance to the 


Lord will paſs the Copyholder's Intereſt, for the Cuſtom of paſſing by Surrender is for his Benefit, 
which he may walve. Hut. 65. Winch 67. Jones 41. S. C. | 


Though regularly Copyhold Eſtates can only be transferred by Surren- , Co. 22. b. 
der and Admittance, yet if the Copyholder dies, his (e) Heir may enter 23. b. 
betore Admittance, and take the Profits ; for perhaps there may not be a Leon. 174. 
Court held in a great while afterwards ; alſo ſuch Heir may (F) ſurrender (e] And if he 


l a "at hi 
to the Uſe of another before Admittance, but not to prejudice the Lord IN — 
of his Fine. enter, 
4 Co. 23. b. 


—Though the Lord had admitted another. Noy 172. adjudged. () May take the Profits, bring 
Trelpaſs, have an Aſſiſe of Mertdanceſtar before Admittance. 4 Co. 23. Lane 20. 1 And. 19%. 
Cro, Eliz. 148. Moor 597, Leon. 100.——PBut is not compleat Heir, for he cannot maintain 2 
Plaint in Nature of an Afüſe. Co. Copyh. 112, Moor 272, cont”, 


Vor. I. K k But 


— — —— —  ———_—__ 
. 


—— P —— - 2 


— 


Orr OL. 


3 But if upon Proclamation the Heir does not come in to be admitted, the 
Gr pen AL ord without any particular Cuſtom, may ſeiſe (g) quouſgue the Heir come 
Trial at Bar. in to be admitted. | 


(z) But | 
without Cuſtom he cannot ſeiſe the Copyhold as forfeited. Lev. 63. per Car”, 


Hob. 181, If the Cuſtom of a Manor be, that the Wife of every Copyholder for 
EroJac.573-Liſe ſhall have her Free Bench dum cafta & ſola wixerit, after the Death 
3 on cp. of the Huſband, the Law caſts the Eſtate upon the Wife, ſo that ſhe ſhall 


8. n . 
| Noy 29. have theEſtate before any Admittance, and may make a Leaſe tor a Year, 


Rol. Abr. as another Copyholder may. 
£02.58. C. 


Page 471 * Soif the Cuſtom of a Manor be g , aliquis vir habet uxorem 
Moor 271. ſeiſed in Fee ſecundum conſuetudinem Manerii of Cuſtomary Lands, that 
And. 192. he ſhall hold ad terminum wite ſue poſt mortem uxoris per Legem Angliæ, 
o7 2 and a Copyhold Tenement deſcends to a Feme Covert, and the Huſband 
of = 34 enters, but before Admittance his Wife dies, yet he ſhall be 'Lenan: by the 
Books, Curteſy; for tho' the Lord before Admittance ſhall claim no Duty as Fealty, 
Homage, Relief, Rent, &c. yet his Delay thall not prejudice a third Perſon, 
Godd. 46. If a Man ſurrenders a Copyhold to the Uſe of his Will, by which he 
Cro. Jac. qeviſes it to his Wife for Life, and that after his Death, his Wife or her 
199. Executors ſhall fell the Land; or if the Deviſe be, That ſhe ſhall chuſe 
two Attornies, and make Sale of the Land according to the beſt Adyan- 
tage, by thete Deviſes the Wife hath but a bare Authority, and there needs 
no Surrender to make the Sale ; for upon the Nomination of the Vendee 
he ſhali be in by the Will of the Deviſor. 


2. Where the Want of a Surrender will be ſupplied in Equity, 


Although Copyholds, by the ſtrict Rule of the Common Law, can 
only be conveyed by Surrender, yet in Equity this Rule receives a Re- 
laxation, and the Want of a Surrender will be ſupplied in the following 
Inſtances. | | 

Chan. Rep. 1, In Favour of Purchaſers ; as if A. contracts with B. tor the Purchaſe of 


= a Copyhold Eſtate; and pays the Purchaſe-Money, and B. agrees 10 ſurren- 
24 he der the Premiſſes at the next C dies before thenext C 
(a) So if he der the Premiſſes at the next Court, but (a) dies before the next Court, or 


had refuſed ;any Surrender made, Equity will ſupply the Want of a Surrender. 

for it a Man 

covenants to ſurrender, Equity will compel him to a ſpecifick Performance, and by Decree, not only 
bind the Perſon, but likewile the Lands. Abr. Eq. 122.— But if there are two Purchaſers who 
have equal Equity, he who has the legal Eitate or Intereſt ſhall prevail. Jide 2 Vern, 565, 60g. 
2 Salk. 449. pl. 2, Will. Rep. 280, 10 Mod. 492. S. C. cited. 


Abr. Eq 124. 2. In Favour of_Creditors ; as where a Man deviſes Copyhold Lands 
admitted. in for the Payment of his Debts, this ſhall be good without any Sur- 


ſeveral 
8 render. 


Abr. Eg. 1a3, But if a Man ſeiſed of Freehold and Copyhold Land, deviſes (+) both 
124. Refter for the Payment of Debts and re without ſurrendering the Copy hold 
and Stec de- to the Uſe of his Will, and the Freehold is ſufficient for Payment of the 
_ Debts ; Equity will not ſupply the Want of a Surrender, and lay the Le- 
ol "evifeagacies on the Freehold, and the Debts on the Copyhold, as is done when 
all bis Real there are Simple Contract Creditors, and Bond or Judgment Creditors, and 
and Perſonal Perſonal Aſſets not ſufficient to pay both; nor will Equity ſupply the Want 
Eſtate for of a Surrender for the Sake of Legatees, eſpecially if they be Strangers, 


2 his A they were in this Caſe. 


Debts, and my Lord Chancellor refufed to ſupply the Want of a Surrender as to his Copyhold', 
becauſe it did not ſufficiently appear to have been his Intention to charge thoſe. Abr. Eq. 124.— 
That Equity will not in Favour of a Wife ſupply the Want of a Surrender for Payment of Debts, 
when the Heir at Law would be diſinherited thereby. Abr. Eq. 124. 


3. Equity 


GC: Q P-.Y** H.0 LD, 


3. Equity will ſupply the Want of a Surrender in Favour of younger Vera. 132. 


Children againſt an Heir at Law; but if the Caſe be ſo circumſtanced, adjudged, 
that by that Means the younger Children would be in a better Condition bat 

than the Heir at Law, Equity will not interpoſe. TR RE e 
F 3 cedents of the Kind. 2 Vern. 163. S. P. 


As where a Man deviſed his Copyhold, being of the Nature of Borough 2 Vern. 207 
Engliſh, to his eldeſt Son, and deviſes Houſes to his youngeſt ; which Ser 2 
Houſes were ſoon afterwards burnt down, and never entered upon by the g de- 
* Heir in Borough Engliſb; and as this Caſe was circumſtanced, the Court ,, * 


would not ſupply the Want of a Surrender in Favour of the (a) eldeſt, 0 eg 


Son. ; eldeſt Son 
iatitled to the ſame Favour that a younger Child is againſt an Heir at Common Law, 2 Vern 163. 


Nor will Equity ſupply the Want of a Surrender in Favour of a Grand- Salk. 187 


child, much leſs in Favour of any other collateral Relation, pl. 6. de- 
il in Favour of any other collate . 6, 


creed by my 
Lord Sommers, That the Want of a Surrender ſhould be ſupplied in Favour of a Grandſon, it depend- 


ing on the ſame Law of Nature and Reaſon ; but reverſed in the Houle of Lords, Preced. Chan. 475» 
S. C. cited, and the Law and Practice now according to the Judgment of Reverſal. Centra Will. Rep. 61. 


Alſo in Caſe of a natural Daughter, the Court of Chancery refuſed to Abr. Eq. 
ſupply the Want of a Surrender ; for though the Father might have great 2 1 
Affection for ſuch Child, and might by the Law of Nature be obliged to er por th 
provide for it, yet ſuch a one was not to be conſidered as a Child in Law, ſon, 
nor will ſuch Affection raiſe an Uſe at Law for ſuch Child; for in a Civil Gilb. Eq. 
Society, where the Solemnities of Marriage are eſtabliſhed, it would be Rep. 139. 
abſurd in the Courts to allow Privileges to Children not born within thoſe 
Rules. 

4. If Copyhold Lands are in Mortgage, the (ö) Mortgagor may deviſe 
the Equity 95 Redemption without any Surrender, for = Eſtate — 
in them whereof he can make any Surrender. agreed by : 

Counſel an 


both Sides. (5) Ceftui gue Truſt of a Copy hold Eſtate, having an equitable Intereſt only, may deviſe 
it without Surrender, 2 Vern, 585, 680. S. P. per Cur', 3 Will. Rep. 358. pl. 96, 361. 


5. In Cafe of a Deviſe to a charitable Uſe, the Courts of Equity ſup- Lide Title 
ply the Want of a Surrender, and go upon the Word appoint in the Sta- 005. 1 
tute of Charitable Uſes. i 

6. In Caſe of Necellity, as where the King, or Lord of a Manor grants Co. 17. 
the Fee-fimple of the Copyhold Eſtate to one in Fee, there the Copyholders 4 Co. 25. 
cannot convey, becauſe the Alienee hath no Court in which he can make Cro. Eliz. 
Surrenders, c. but left this ſhould turn to the Prejudice of the Copy- 43. 
holders, Chancery ſupplies the Defect, and makes good the Alienation. 


3. What Perſons may Surrender. 


All Perſons who may make Grants, or convey their Eſtates, may by Sur - Leon. gg. 
render paſs Copyhold Lands; if an Infant ſurrenders Copyhold Lands, he Poph. 39. 
may at his full Age diſagree, and enter thereupon ; for this is not a Con- 2 omg 
veyance of equal Solemnity with a Feoffment, which works a Diſcontinu- ; 
ance, and which notwithſtanding the Infant may avoid at his full Age. 

A Feme Covert may ſurrender Lands, being ſolely examined by thec,, x1;.. 
Steward; and if there be a Cuſtom for her to be examined before two717, 
Tenants out of the Manor, it is good. | 

[f there are two ſointenants, and one of them ſurrenders his Motety to Co. Lit. 
the Uſe of his laſt Wilt, and dies before the Surrender is preſented, having 39. b. 
made his Will, this is a Severance of the Jointure, for being preſented it Rol. 2 
relates to the Time of the firſt Surrender. e 

K k 2 A Copy- 


COPYH OL D. 


Yelv. 144. A Copybolder ſurrenders to the Uſe of another, who before Admittance 
Brownl. ſurrenders to another who is admitted, no Intereſt is hereby veſted in him, 
143. S. C. for the firſt Surcendiee had (a) nothing in him to give over, and the Ad- 


. mittance of the ſecond Surrendree did not amount to an Admittance of the 


Admittance firſt. 
may ſur- : : 
render to another, becauſe he hath a legal Eſtate and Intereſt in him, 4 Co, 22. b. Cro. Ja. 36. 


*Page473 lf there be Baron and Feme Copyholders, to them and the Heirs of 
the Baron, and the Baron dies, the Heir may ſurrender his Reverſion into 
the Hands of two Tenant's of the Manor (who by Cuſtom have Power to 


Rol. Abr. take Surrenders) before Admittance, and (%) during the Life of the Feme, 
— plz. And this is a goad Surrender ; for the Reverſion was caſt upon him by 


662. S. C. Deſcent before any Admittance. 

Yelv. 145. - | 
and Brownl. 143. S. P. (3) If there be Tenant for Life of a Copyhold, the Remainder in Fee, he in 
Remainder may ſurrender his Eſtate, it there be no particular Cuſtom to the contrary. 3 Leon, 23g. 
4 Leon, 9.—Tenant for Life, Remainder for Life to another, he in Remainder enters upon Tenant for 
Life, and ſurrenders; nothing paſſes, for he is a Diſſenſor, and hath no Cuſtomary Eſtate in him which 
can paſs by Surrender. Mod. 199. 2 Mod, 32. 2 Danv. Abr. 199. pl. 8. 205. pl. 5. 


4. What Perſons may accept ſuch Surrenders, and make Admittance. 


Moor 236, A Copyholder may ſurrender to a Diſſeiſor, Abator, Intruder, Tenant 
Co. Lit. 58. b. at Sufferance, or any others that have defeazible Titles, and their Admit- 
2 Leon. 45. tance will be good, and ſhall (c) bind him who hath Right, for that ſuch 


4-508 particular Tenants are compellable to. do, and it was no more than the 


Poph. 51. Tightful Lord muſt have done. 

Moor 112. 

3 Leon. 239. 4 Leon 9. 2 Rol. Rep. 187. Rol. Abr. 5c3. 4 Co. 240. b. Vent. 360. (c) A. was 
Tenant for Life of a Copyhold, the Remainder to B. for Life; and B. ſurrendered to the Uſe of 
the Diſſeiſor of the Manor ut Dominus inde, Ce. 2 Mod. 287. dub:tatur, Whether the Right of B. 
was extinct, becauſe A. continuing always in Poſſeſſion, the Diſſeiſor had gained no Reverſion in this 
Copyhold Tenement, and by Conſequence was not capable of taking «a Sur:ender thereof to his own 
Ule. 1 Vent. 350. adjzrnatur. Vide Skin. 28. pl. 4. 2 Show. 153. pl. 135. 


Co.Lit.cg.b If Leſſee for Life, Years, or at Will, a Guardian, Cc. accept a Sur- 


_ Abe. render, and their Intereſt determine, the next Lord ſhall be compelled to 
: admit. 
Cro. Eliz, A Surrender to the Steward, to the Uſe of the Steward, is good, to 
727. give the Steward an Intereſt, for the Surrender is in Truth to the Lord, and 
not to the Steward. 
5. What Words or Acts amount to a Surrender. 

(4) Any Words ſpoken in Court, expreſſing the Copyholder's Intention 
3 of ſurrendering, and that he deſigns not to hold it any longer, will amount 
7 JOnes 42. 


Winch to a Surrender ; as (e) if he ſays, that he is weary of his Copyhold, and 
67. 57 requeſts his Lord to take it again, this is a (// ſufficient Surrender. 

(e) Hatt. 68. 

Rol. Abr. 502. 3. Bulſt. 80. (/) My Lord Cote ſays, That the Word Surrend is Vecabulum artig 
and therefore where a Surrender is requiſite, no other Words will ſupply the Want of it; as the 
Words, give, grant, or che like. Co, Copyh. 102. But E. 


Rol. Abr. But to ſay that he renounces his Copyhold, is no Surrender, becauſe he 


_ limits it to Nobody; ſo if he ſays, that he is content to ſurrender, yet it is 


no Surrender; for that only exprefſes his Inclination to do it, not that he 
actually doth it. | | 
| 5 A. Lord 


COPY H OL ÞD. 
I Lord of a Manor whereof B. was a Copyholder in Fee, and the Lord Leon. 191. 
pretended that his Copyholder had forfeited, and thereupon entered into 
Communication with him about it, and it was agreed, That B. ſhould pay 
5/. to the Lord; and that in Conſideration thereof C. ſhould enjoy the id 
Cuſtomary Lands (except a Wood) for his Life, and alſo of A. his Wiſe, 
durante Viduitate, and that C ſhould have Election, whether he would 
have thoſe Lands aſſured to him by Copy or by Bill, and he choſe by Bill, 
which was accordingly done; the Court held this a good Surrender for 
Life only, “ and that the Lord had the Wood diſcharged of the Cuſtomary #Page 474 
Intereſt, the (a) Communication amounting to a Surrender. —_ 
the Communication does not appear to have been ia Court; and & Whether any Wd Sk. 
of Court will amount to a Surrrender ? 


Copyholder in Fee comes into Court, and there accepts a Copy to him- | 5 
ſelf for Life, then to his Wife for Life, then to his Son for Life; this is 3 Bulſt. 80. 
tantamount to a Surrender to theſe Uſes ; but he hath his old Reverſion in SS 


him; for there is no Ground to make a Surrender of that by Conſtruction 22 
* * * l I Rol. Abr. 
becauſe he hath made no Diſpoſition of it. 3 
And there 


(aid, That it was no Surrender, for that a Copyhold cannot be ſurrendered by à Surrender in Law, 
but only by aftual Surrender. ——But in other Places in Roll. as Rol. Rep. 26;. Rol. Abr. 171, 172. 
the S. C. it is as in Bulſt. held to be a Surrender, and the Reverſion ſtill in tie Copyholder. 


If A. being ſeiſed in Fee of a Copyhold Manor, grants certain Cuſto Raym. 402. 
mary Lands, Parcel thereof to H. Habend' to B. C. and D. for their Lives *Yudged, | 
ſucceſſively, as they are named in the Grant, at the Will of the Lord, ac- hay 
cording to the Cuſtom of the Manor, and B-is admitted ; and within the of Error. ; 
Manor there is a Cuſtom, that the firſt Perſon in ſuch Copy named may 
ſurrender all the Lands, and thereby determine and deſtroy the Title and 
Eftate of the other Perſons therein named ; and A. and B. covenant to levy 
a Fine of the Manor, and of the Cuſtomary Lands, by Name, to the 
Uſe of a Stranger in Fee, and the Fine is levied accordingly, yet this does 
not amount to a Surrender within the Cuſtom, fo as to bar the Eſtate of B. 
and C. for the Cuſtom extends only to the Copyhold Eſtate, and that can- 
not (5) pals by the (c) Fine, | (5) But the 

a Kigbt to it 
may be extinguiſhed by Fine. Carter 24. (c) If the Copyholder joins with his Lord in a Feoff- 
ment of the Manor, his Copy hold is thereby extinct, Godb. 11. Yide Pet, Letter (K). 481. 


6. What Acts amount to an Admittance. 


Any Thing that expreſſes the Lord's Conſent to a Surrender, amounts 3 Bulſt. 219. 
to an Admittance ; for if his Conſent to take the Surrendree as his Tenant 
appears, it does not ſeem material whether it be done by a Dominus con- 
ceſſit & admiſſus eft, or by other Acts which amount to as much. 

Therefore if a Copy holder ſurrenders to the Uſe of another, and after 
the Lord, having Notice thereof, accepts the Rent from the Surren- |, 
dree, this by Implication and Conſtruction of Law amounts to an expreſs bs 7 Frefe 


Admittance. — 
5 | Welch. 
Nite; This Caſe is differently reported in ſeveral Books; in 3 BuH. 21g, 237. S. C. Acceptance of 
Rent from the Hands of the Tenants, into whoſe Hands the Surrender was made, doth not amount to 
an Admittance of Ceſtui gue w/e, for the Lord my take the Rent of them, without deſigning any 
Thing thereby to a third Perſon ; but had it been ſhewn that the Lord had accepted the Rent as of 
his Copyholder, then it had been a good Admittance. Cro. Jac. 403. S. C. reports it, That Acceptance 
of Rent of Ceſtui que uſe is no Admittance; but by Godb. 268. S. C. that it is an Admittance, the 
Lord knowing of the Surrender; ſecus if he accepts it as a Duty generally. In Bridg. 49, 55. S. C. it 
does not appear the Lord had Notice af the Surrender when he accepted the Rent. Jide 4 Sid. 61, 
8. P. per Twvi/den arguend” admitted, and Style 146. S. P. per Rall. Ch. Juſt, 0 
24 7 0 


COP YH O L. 
So if a Fine be (d) accepted of one as of a Copyholder, this amounts 


'Bulſt. 239. | 
1 to an Admittance. 
(4) Secus if 
the Steward had only aſſeſſed the Fine, 3 Bulſt. 239. arguende, 


But if a Copyholder in Fee ſutrenders to the Uſe of B. in Fee, and B. 

ſurrenders to the Ule of C. for Life, who is admitted, the Admittance of 

C. ſhall not by Implication be taken to be an Admittance of B. for the Ad- 

page 475 mittance ought to be of a "Tenant certainly known by the Steward, and 
Yelv. 144. entered on a Roll by itſelf. 


145. Willen 
and Weddal, adjudged. Browal. 143. S. C. But vide Rol. Abr. 505. Cro. Eliz. 504. cent”, and 


3 Bulſt. 237. S. P. dubitater, 


Bridg. 8 1,82. If a Copyholder, according to the Cuſtom of the Manor, ſurrenders in- 
1 to the Hands of two Cuſtomary Tenants to the Uſe of J. S. and his Heirs, 
86 LE and this is preſented at the next Court, and by the Steward entered in the 
a, - Rolls of the Court, in theſe Words, vis. ad hanc Curiam comper tum eſt per 
3 Bulſt. 237. Homagium, that the Copyholder ſurſum reddidit, Ic. ad uſum J. S. & He- 
adjernatur; redum ſuorum, and the Steward afterwards delivers a Copy thereof to J. F. 
—_ yet this does not amount to an Admittance ; for here is no Act done by 
Mediation Which it appears the Lord had conſented that J. S. ſhould be admitted, 
of Friends. Or that he ſhould have the Land according to the Surrender, 

If a Woman that hath Right to her Free Bench, comes into Court, and 
(Hob. 181. Prays to be admitted, and is (4) denied, (ſuppoſing nothing veſts in her 
Noy 29. If before Admittance) the Law will ſupply the Admittance. | 


the Steward 
refuſes to admit, but the Surrendree enters, and occupies the Land; in an EjeQtment brought by the 


Lord, he may well plead Not guilty. Yelv. 16. 


7. Of the Conſtruction to be made, when the Surrender, Preſentment 
and Admittance differ, 


Cs. Copyh. Tf A. furrenders for Life, and the Admittance is in Fee, the Eſtate of 
5 8. b the Copyholder is according to the Surrender, not according to the Ad- 
Co. 28. b. nittance; for the Lord hath only a cuſtomary Power to make Admittances 
according to the Surrender; and ſo far as he executes that Power the Ad- 
mittance is good; but where he goes beyond that Power, he acts without 
a Warrant, and then his Acts are void. 

Cos. Copyh. So if the Surrender be abſolute, and the Admittance conditional, the 
210. Admittance is good, and the Condition void; for when the Lord acts ac- 
cording to his Power in one Thing, but beyond it in another, for what he 
acts according to his Power he hath a Warrant; but for what he acts be- 

yond it he hath no Warrant, and fo it is void. 
If a conditional Surrender be preſented, and the Steward in entering 


| . thereof omits the Condition, (+) upon ſufficient Proof thereof the Surren- 


501. det ſhall not be avoided, but the Roll ſhall be amended. 

(5) So the 

Miſ-entry of the Date of the Court ſhall not prejudice the Copyho'der, but he may give in Evidence 
the Truth of the Matter, and ſhall not be bound by the Rolls. Leon. 290, 

Co. Copyh. If the Surrender be to the Uſe of J. S. and the Lord admits J. V. this 
110. is void; and he afterwards may admit F. S. So if he admits J. S. and a 


Stranger, J. S. takes all, for the Stranger's Admittance is void. 
If a Surrender be made, and there is a wrong Preſentment of this Sur- 


LexCuſtom. : . ag 
TR render, if the Admittance is according to the Surrender it is (c) good. 


137. 
4 Co. 29. 7; 
Cio. Jac. 403. e) For an Admittance upon a Surrender without any Preſentment at all, is good, 


and a void Preſentment is as none. Co, Copyh. 105, D 
8. Of 


* 


- 
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g. Of the Time of making the Surrender, Preſentment and Admittance, 
and where they ſhall be effectual, though any of the Parties die before 


they are compleated, 


By the general Cuſtom of Manors every Surrender ought to be preſent- Co. Copyh. 
ed on the next Court-Day after it is made; but by the ſpecial Cuſtom it 195. 
may be good if done on the ſecond or third Cout- Day; the Reaſon hereof Style 275. 
isto prevent Diſputes, and for the Security of Purchaſers, who may be 
otherwiſe defeated, if it were admitted to have an old Surrender trumped 


up, and preſented at any Time, 
* If a Copyholder in Fee ſurrenders out of Court, and dies before it 5 page 476 


preſented in Court, yet the Surrender being preſented after his Death, ac- 
cording to the Cuſtom, 1s good. 4s. a. 
Cro. Jac, 


403. S. P. 3 Bulſt. 214. S. P. adjudged. Rol. Abr. 501. S. P. 


do if the Cuſtomary Tenants, by whoſe Hands the Surrender was, die, 1 
yet if the Surrender be preſented upon good Proof thereof, it will be ſuffi- gro ol 2. 


cient. 403. 
3 Bulſt. 2 14. 


adjudged, the Cuſtom being found generally, that it muſt be preſented at the next Court, without 
ta ing by whom. 4 Co. 29. b. 


So if he to whoſe Uſe the Surrender was, die before Admittance, yet 
his (a) Heir ſhall be admitted; for upon Admittance the Eſtate is in Ceſlui 3 26. 4. 


que Uſe from the Surrender, by Relation. (a) So if Te- 
nant for Liſe 


dies, he in Remainder ſhall be admitted. 2 Sid. 38, 61. 4 Co. 25. 4. 29. b. Dyer 19:, 


(11) Of the Operation of the Surrender in 
paſling the Eſtate; And herein, 


1. Of the Perſons to take, and what ſhall be ſufficient Certainty in the 
Deſcription of them- 


Urrenders have the ſame Operation and Effect in paſſing Copyhold Co. Coprh. 
Eltates, as Grants have at Common Law, and muſt regularly be di- 97. 
rected by the Rules and Maxims of the Common Law, in the transferring Cro. Jac. 
thereof. 37 6. 
If a Copyholder ſurrenders to the Uſe of the right Heirs of J. S. he be- n. 101. 


ing () alive, the Surrender is void; for it cannot take Effect in Pra ſenti (ij if a Man 
as he would have it. | turrenders 
to the Uſe 


of his own right Heirs, whether the Lord ſhall not hold it till his Death, £2. and vide Co. Copyh. 
97. Lit. Rep. 17, 18. If a Surrender be made to the Uſe of B. and his Heirs, to the Uſe of 


ſuch Perſon as A. ſhould name by his Will. & Whether ſuch Perſon can take? f 2 Bulſt. 274. 


W 
—_T 


* Qs. If the Lord might not hold as a Truſtce? 


It ſhould ſeem he might, the Surrenderor to be Tenant for Late, 


I 


COPY HOL D. 


Poph. 12g. If B. a Copyholder, ſurrenders into the Hands of the Lord, by the 
adjudged. Hands of Tenants, according to the Cuſtom, Fc. without ſaying to whoſe 
= * Uſe the Surrender ſhall be; and at the next Court B. is admitted, Habend 
. to him and his Wife in Tail, the Remainder to the right Heirs of B. the 
67.8. C. ſubſequent Admittance explains the general Surrender, and the Wife ſhall 
ta ke by the Surrender, though not named in the Premiſſes, but in the Ha. 
bendum only; though it was agreed it was otherwiſe in Feoffments and 
Grants at Common Law. 

cocopyb g. A Man may ſurrender Copyhold Lands immediately to the Uſe of an 
Rol. Rep. Infant in Ventre ſa mere; for a Surrender is a Thing executory, and no- 
109, 138, thing veſts before Admittance ; and therefore if there be a Perſon to take 
5. Moor at the Time of the Admittance, it is ſufficient, and not like a Grant at 
637. ct. Common Law, which putting the Eſtate out of the Grantor, muſt be 

| void, if there be Nobody to take. 
A Copyhold is granted to the Father and his Son, he having but one 
Son, this Grant is good, for the apparent Certainty of it; but if the Fa- 
ther has ſeveral Sons, or if a Surrender be to the Uſe of a Man's Couſin 
page 45) or Friend, or to the Uſe of J. S. or J. N. all theſe Surrenders are void 


Cro. Jac. for Incertainty. 
374 
Cg. Copyh. 9g. vide; And whether ſuch Uncertainty may be helped by any Averment. 


Co, Copyh. If a Surrender be made to the Lord, without expreſſing any Uſe, it 


95+ ſhall be to the Uſe of the Lord; for it cannot be imagined that the Sur- 


render was made to no End or Purpoſe whatſoever, 


2. What ſhall be ſaid to paſs by the Surrender. 


In this likewiſe the ſame Rules obtain as in the Expoſition of Grants ; 
for a Man may, with the ſame Certainty in a Surrender, deſcribe whatever 
he intends to paſs, as he may in any other Conveyance, 

3 Leon. 18. A Man ſeiſed of Copyhold Lands, deviſed Part thereof to his Wife for 
Life, the Remainder to his Brother and his Heirs ; and afterwards, 1n the 
Preſence of three Perſons of the Court, ſaid to them, I have made my 
Will as I will have it, and here I ſurrender all my Copyhold Lands into 
your Hands accordingly; in this Caſe, only thoſe mentioned in his Will 
ſhall paſs; for he had Reſpect to that in making his Surrender, and he 
faid, he ſurrendered all his Copyhold Lands accordingly ; which ſhewed 

his Intent was to paſs thoſe Lands that were deviſed by the Will only. 
Dyer 281. A. covenants with B. to aſſure him all his Copyhold Lands, and after he 
ſurrenders divers Parcels by Name, and ſome by Buttals and Boundings; 
at the next Court the Surrender is preſented and inrolled, but with this 
Addition, by the Name of all his Copyhold Land, there no more ſhall 


() A Sur- paſs than what was (a) named in the Surrender. 
render of a | 


Houſe cum pertinentiis will paſs only the Houſe, Orchards, Yards, and not the Lands; for Copy- 


hold and Freehold, as to this, muſt be coaltrued alike. Cro. Jac. 526. adjudged. Kitchen 81. Co. 


Copyh. 93. 
3. What Eſtate or Intereſt paſſes by the Surrender. 
8 d. A Copyholder having a Fee-fimple, according to the Cuſtom of the 
01. . 


8 Manor, may make what Diſpoſition of it he pleaſes, and may ſurrender it 
28. | ts : | 

vn abſolutely, or for any limited Time, 

el N ep. Bur ſuch Diſpoſition 18 not to receive the ſame favourable Interpretation 
263. Co. that Wills and Deviſes do at Common Law]; for a Man may as well order 
Copyh. 97. | a Sur- 


3 
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a Surrender in his Life-time, according to the Rules of Law, as he may 
any Deed to paſs a Freehold Eſtate. 25 

Therefore, if a Copyholder in Fee ſurrenders to the Uſe of A. and B. Cro. Car. 
and the longer Liver of them; and that for Want of Iſſue of A. the Lands 366. 
ſhould remain to the youngeſt Son of F.S. in this Caſe A. has but an Eſtate Prowal. 123. 
for Life, for an Eſtate-Tail in Copyhold Lands ſhall not pats by Impli- = 
cation, 

So if a Copyholder ſurrenders, (a) habend' a tempore mortis of the Co. lac. 
Copyholder, to the Uſe of another and his Heirs, this is merely void; 376- Syn 
for a Copyholder in Fee can no more furrender, habend after his Death, ſes and Sm. 
than a Tenant in Fee can convey his Lands, habend” after his Death; for “Lern, ad- 
then he ſhould leave a particular Eſtate in himſelf, which is (6) againſt inge. 


Bulſt 2 
the Rules of Law. 173. 22 
Rol. Rep. 
109, 137, 253. S. C. adjudged. Codb. 264. S. C. adjudged, That a Surrender can no more 
commence at a Day to come, than a Livery. (a) So if he ſurrenders Pe mortem ſuam in manus 


Demiai ad uſum, Cc. 4 Leon, 8. Cro. Eliz. 29. Rol. Rep. 254 Bulſt. 274. Godb. 481. 
(5) For this wide Rol. Abr. 828. 


If the Limitation of the Uſe be (c) general, then Ceſtui gue uſe taketh 4 Co. 29. b. 
but an Eftate for Life, for Copyhold Eſtates, as a neceſſary Conſequence (c) The Sur- 
upon the Cuſtom, ſhall be directed by the Rules of Law, unleſs within en of dg 
the Manor there be a ſpecial Cuſtom to the contrary ; as that „hi & ſurs, ,' 8 
or ibi & aſſignatis, or ſuch like Words, ſhall create a Fee. for ever, and 

| the Lord ad- 
mitted the Surrendree, habend' to him and his Heirs, and what Eſtate he had. Codb. 137 dubitatur. 


* If 4. be Tenant for Life, the Remainder to B. in Fee of Capyhold Page 458 
Lands, and B ſurrenders to the Uſe of A. for his Life, the Remainder to Sand. 149. 
C. this ſhall enure as an immediate Settlement upon C. and not by Way ofSid. 360. 
Remainder ; for though it is void as to A. and his Eſtate is not increaſed g _ 35 

Es 3 C. ad- 
thereby, yet being in the Nature of a Limitation of an Uſe, the Intereſt jndged. 


veſts in C. immediately. 


4. Of the Power and Authority of the Lord and Steward, and therein of 
the Difference of their Acts. 


Every Lord of a Copyhold Manor hath, as (Cd) incident to ſuch Manor, 


a Court, which he'is (e) compellable to hold for determining of the ( f9 5 _— 
Controverſies of his (g/ Tenants, accepting their Surrenders, Sc. your conſiſt» 
| ing of ſeve- 


ral Manors, and there are ſeveral Copyholders belonging to the ſeveral Manors, though there is 
but one Court held for them, yet they are / ſeveral and diſtinct Courts. Cro, Car. 366, Jones 
342. S. C. (e) Not by Action on the Cafe, but by Subpeena in Chancery, Cro. Jac. 368. 2 Bulſt. 
336. ( f) A Copyholder ſurrenders to the Uſe of A. in Truſt, that he ſhall hold the Land until 
he hath levied a certain Sum ot Money, and that afterwards he ſhall ſurrender to the Uſe of B. the 
Money is levied, A. refuſes to ſurrender, B. exhibits a Bill to the Lord of the Manor againſt 4. who, 
upon hearing the Cauſe, decrees againſt A. That he ſhall furrender; A. retuſes, the Lord may 
ſeiſe, and admit B. for he is Chancellor in his own Court, 1 Leon, 2. (g) But where he is a 
Party ictereſted himſelf. Salk. 185, 186. | 


The Lord himſelf may make Admittances or Grants at any Place (þ) 4 Co. 26. b. 
out of the Manor, for he is not confined any more than any other Perſon, ©, Mit 59» 
from granting an Eſtate at Will where he pleaſes. | (% But 2 

Copy holder 


cannut ſurrender to the Lord into the Hands of Tenants, &c. out of Court, without a particular 
Cuſtom, Co. Lit. 59. 


But there being only Cuſtom which enables the Steward to make ſuch 4 Co. 26. b. 


Admittances or Grants, that which he doth he muſt do (i) e Bat of 


COPY H OL D. 


Manor, (g) unleſs there be a Cuſtom to keep a Court out of the Ma- 
this chere are nor, which will enable him, as well as the Cuſtom to do it upon the 
Diverſity of Manor. 

Opinions. 

By Co. Co- 

pyh. and 4 Co. 26, 27. Rol. Abr. 627. The Steward cannot make any Grants or Admittances at a 
Court held off the Manor. By Cro, Eliz. 103. If the Lord grants the Freehold of the Copybold 
Lands, the Grantee may hold a Court where he will to make Admittances and Grants, By Co. 
Copyh. 121. Leon. 289. Rol. Abr. cos. The Steward may make Admittances at a Court holden 
off the Manor, By Cro. Jac. 526. Surrenders to the Steward out of Court, adjudged good; ang 
by 1 Salk, 184. a Steward of a Manor with Power to make a Deputy makes B. his Deputy: B. by 
Writing under his Hand and Seal makes C. his Deputy to take a Surrender of G. C. takes the 
Surrender out of Court, and well. Ld. Raym. 658. Comb, 84, 8;. 12 Mod. 466. There 
is as much Reaſon that the Steward ſhould take Surrenders out of the Manor as the Lord; per Cur, 
(z) As if a Lord being ſciſed of two or three Manors, hath Time out of Mind, within one of his 
Manors, kept Courts tor all his ſaid Manors, Cc. Co. Lit. 58. Cro. Car. 367. 


4 Co. 30. b. A Steward retained by Parol is a good Steward to (4) all Intents and 
Cro. Jac. Purpoſes, either to take Surrenders or make Admittances upon voluntary 


2 4M Grants; but if the Retainer be (i) general, the Lord may diſcharge him 


Leon. 227, At Pleaſure. | 

(>, Things 

of Neceſſity done by a Steward, though he acts by a counterfeit Authority, or one that is voidable, 
are good; as Admittances upon Delcent or Surrender; for if in Shew and Appearance he is Steward, 
it is ſufficient, for he acts only as Cuſtom's Inſtrument. Co. Copyh. 124. But voluntary Grants by 
ſuch a Steward are not good; ſo if a Lord commands his Steward not to grant ſuch Lands by Copy, 
and he doth, it is void; fo if in his Grants he diminiſhes the antient Rents and Services. Co, 
Copyh. 125,,—Alſo if one, who has no Manner of Pretence or Colour for keeping Courts, aſſumes 
the Steward's Place, whatever he doth will be void, eſpecially if a Precept be not given to the Bai- 
liff of the Manor to give him Warning. Co, Copyh. 125, 126. (%) But a general Retainer by 
Patent is for Life. 4 Co, 30. . | 


Co. Copyh. A Steward cannot de Communi Jure make an Under-Steward, unleſs he 
Tos have Power by his Patent, or be an Infant, that hath the Office by (+4) 
*Page479# Deſcent, or a Perſon of that Quality, that it will be a Diſgrace to hin; 
Moy 2, 29, to hold the Courts; as if he be an Earl, Tc. 

The 
3 of a Stewardſhip to an Infant in Reverſion, exercend' per ſe vel per ſufficiend* deputat' ſuum, 
held good. Cro. Car. 556, 


Cro. Eliz. A Lord of a Manor makes a Steward ad exequend' per ſe vel ſufficient 
| _ Deputat” ſuum, who makes A, his Deputy hac vice to take a Surrender of 
1 Bnet Baron and Feme, to the Ule of the Baron and Feme for their Lives, Re- 
ported. mainder over in Fee, & ulterius ad faciend' & exeguend quantum in me. 

et; it was held, that the Deputation {/) pro hac vice was good, and 
(!) A Copy- that, by Force of the Words 9 ulterius, Wc. the Lord was to grant the 
holder being Copyhold to the Baron and Feme for Life, with Remainder over, not- 


my . withſtanding the Conditional Surrender to the Deputy. 


of 2 Man , 

made a Commiſſion to one to receive a Surrender from him there; and it was held a good Surrender. 
4 Leon. 111.—lf one cannot come into Court to ſurrender in Perſon, the Lord may appoint a ipe- 
cial Steward to go to him and take the Surrender. Leon. 36, 


(J) Of 


COP THODE 


(1) Df Fines payable by Copyholders; An 


herein, 


! Where a Fine ſhall be ſaid to be due, and by whom, and to 
whom payable, 


Fine may be due by Cuſtom on every Change of the Tenant, whether 


by Act of God or the Party, and on every Change of the Lord, by "gy 
Act of God (6) only. , < Abr. 
| (5) For a 


Cuſtom to have a Fine on the Change of the Lord ofthe Manor, by Alienation or Demiſe, is agaiaft 
Law; for by this Means the Tenant might be oppreſſed by a Multitude of Fines. Co, Lit. 56. b. 


If a Copyholder in Fee ſurrenders to the Uſe of one for Life, and Rol. Abr. 
Tenant for Life dies, he may enter without any new Admittance, or pay- 595» 


: ' i in hi 9 Co. 107. 
ing any Fine, for he has his old Eſtate in him. Jy Copyi, 


3 f 157. 
If a Copyholder in Fee, ſutrenders to the Uſe of one for Life, the Re- Rol. Abr. 
mainder to another for Life, Remainder to another in Fee, by this but 58. 
(c) one Fine is due, for the particular Eſtates and Remainders are but ce 358, 


one Eſtate. Cro. El. 504. 
S. C. 3 Lev. 
308. S. P. adjudged, (c) Ugleß there be a particular Cuſtom to the contrary; but becauſe 


after the Death of the particular Tenant the Remainder Man had praycd to be, and was admitted; 
it was at firſt doubted whether he had not waived the Benefit of the Admittance of the particular 
Tenant, and whether therefore he ſhould not pay a Fine, Mod. 103, 120. 11 Mod. 73. pl. 4. 107. 
pl. 6. Fitzgib, 287. Will. Rep. 63. pl. 13, 66. 2 Ld. Raym. 1024, 1224, 1226, 1228. 3 Will. 
Rep. 63. 2 Vern. 226. Stra. 445. 4 Co. 22. b. 3 Keb. 29. 


Tenant for Life, and he in Remainder join in a Grant of their Copy- 3 Leon. 9. 
hold, but one Fine is due ; for if a Surrender he made, and after a Reco- 
very is had by Plaint, in Nature of a Writ of Entry in the Poſt, for the 
better Aſſurance, fc. but one Fine is due. 

Tenant in Ca) Dower, or by the Curteſy, of Copyhold Lands where 
the Cuſtom allows of ſuch Eſtates, ſhall pay a Fine. Co. Copyh. 

| 154, 166. 

(4) In Caſe of a Widow's Eſtate, it is ſaid to be reſolved and agreed in Lex Cuſtemar, — Phat 
no Fine is due; but N. of this; for though the Eftate be adjudged in the Woman, yet that is no 
Argument ſhe ſhall pay no Fine, for the Eſtate is in the Heir by Deſcent, and yet he ſhall pay a Fine. 


If there be a Cuſtom for a Copyholder's Lands to be extended, the Ex- Co. Copyh. 
tendor, upon his Admittance ſhall pay a Fine. | | 154, 155- 

If there are two Jointenants of Copyhold Lands, and one dies, the Co. Copyk. 
durvivor ſhall have all without Admittance or paying a Fire. 158, 


* 2, At what Time payable. Page 480 


No Fine is due, either upon a Ca Deſcent or Surrender, till Admit- , Abe. 
tance, for that is the Cauſe of the Fine; and therefore, if (6) after the 506. 


Tenant deny to pay, it is a Forfeitwe. 4 Co. 28. 4. 
Hob. 135. 
Co, Copyh. 160. (a) And therefore if the Heir waives the Poſſeſſion, and refuſes to be admitted 
he ſhall pay no Fine, Sid. 38. If the Heir, as he may, ſurrender before Admittance. 9, Whether 
the Lord be obliged to admit the Surrendree before the Heir has paid his Fine, and if he does, what 
Remedy the Lord has afterwards for ſuch Fine. Vide 4 Co. 22. b. 23. b. Leon. 174. (6) If the 
Fire be uncertain, the Tenant is not bound to pay it preſently, becauſe he could not tell what it would 
be; but he mult pay it in convenient Time, or elle the Lord may appoint a Day for him to pay it 
in; but a Fine certain he muſt pay preſently upon Admittance. 4 Co, 28. a. 13 Co. 2. Co. 
Copyh. 160——But by Cro. Eliz. 779. Moor 622, When a Fine is certain, the Heir ought to 
tender it upon his Prayer to be admitted. | 


Althouga 
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4 Co. 22. Although the Admittance of Tenant for Life, is an Admittance of 
Mod. 120. him in Remainder to veſt the Eftate in him; yet the Lord, where by 
11 Mod. 73.Cuſtom he is intitled to a Fine from ſuch Remainder Man, ſhall not have 
Pl. 4- 107- jt before the Death of Tenant for Life, for then the Remainder Man ye. 
Fitzzid. 285. comes his Tenant. 


Will.Rep. 63. 
pl. 13. 66. 3 Will. Rep. 63. 2 Ld. Raym. 1024, 1224. Stra. 445. 


3. Of the Certainty and Reaſonableneſs of the Fine. 


Co. Lit. 59. Fines (c) uncertain mult be (4) reaſonable, and (e) their Reaſonable. 
b. 60. & neſs ſhall be diſcuſſed (//) by the Juſtices, (g) upon the true Circum- 


1 ſtances of the Caſe, for () if the Fine is unreaſonable, the Copyholder is 


uncertain not bound to pay it. 

Fines ſhall 

not deſtroy the Cuſtom for Fines certain. Godb. 266. For there are ſcarce any Copyholds on the 
Rolls of which it does not appear, that ſometimes more, and ſometimes leſs has been paid. Lit, 
Rep. 252. Vide 2 Bulſt. 32. (4) What ſhall be adjudged a reaſonable Fine or not, vide 13 Co, 3. 
Rol Rep. 75. Cro. Car. 196. Cro. Jac, 671, And where Lords ſhall be reſtrained in Equity from 
demanding arbitrary and unreaſonable Fines. 2 Chan. Rep. 134. 2 Vern. 367. Abr. Eq, 120, 
(e] The Lord is not bound to aver or ſhew that the Fine aſſeſſed is reaſonable ; but it is on the 
Copyholders's Part to ſhew the Circumſtances of the Caſe, to make it appear to the Court to be 
unreaſonable. Hob. 135. /) For this vide Rol. Abr. 523. 2 Rol. Abr. 578, (g) Appearing 
upon Demurrer, or upon Evidence to a Jury, upon Contefſion or Proof of the yearly Value of the 
Land. 4 Co. 27. (&) 4 Co. 27. b. S. P. 


13 Co. 3. Two Years Value for a Fine for an Admittance upon a Surrender, was 
ide 2 Bulſt. adjudged to be unreaſonable ; but in Caſes where Copyholds are only for 
32. Life, and come into the Lozd's Hands, there the Intereſt paſſes from the 


Lord, and fo Arbitrio Domi ſi res £/timari debet ; but in Caſe of a Sur- 

render he is only an Inftrument. | | 
Carth. 12. A Cuſtom to pay on Admittance tantam denariorum ſummam, guantam 
adjudged be- ferræ wel tenementa walebant tempore talis admiſſionis, & non amplius, is a 
| vegas *2 T. good and reaſonable Cuſtom, 1 objected, that the Value of Land 
mand %ig uncertain, and it would be in the Power of the Tenant to make the Fine 


— g/. of a very low Value, by not cultivating the Land. 


pl. 471. 
Skin. 247. pl. 2. Comb. 43. 3 Lev. 25s. 3 Mod. 132. S. C. Lord Raym. 45, 409. 2 Vern. 367. 


Pre. Ch. 568. 3 Will. Rep. 151, 188. pl. 38, 157. Stra. 654, Forteſc. 41. 2 Stra. 1042, 1070. 


4 Co. 28. a, Where a Copyholder hath ſeveral Parcels of Land by ſeveral Tenures, 
Hubard and the Lord ought to aſſeſs and demand his Fine ſeverally for both; for the 
—— Fine for one may be reaſonable, and for another unreaſonable ; and if 
> . ſuch a Copyholder ſurrender to the Uſe of another, and he is admitted 
Moor 622. tenend' per antiqua ſervitia, the Fine muſt be ſeverally aſſeſſed, 


S. C. Reſol- | 
ved by the Name of Dales and Hammond. 


2 Stra. 1042. Fines are to be ſet according to the improved Value. 
2 Gtra. 1070. A Fine certain may be alledged as a reaſonable Fine. 


(K) Of 


* K 
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* (K) Of the Extinguiſhment of the Copyhold : 5. ge 481 
Aad herein, 


1. Where the whole Copyhold ſhall be extinguiſhed or ſuſpended. 


F a Copybolder in Fee (a) accepts a Leaſe for Years of the (6) ſame, Co. 16 , 
Land from the Lord, this determines his Copyhold Eſtate. r 


101. Moor 
184. and vide 2 Leon. 72. Lev. 70. Latch 213, Cro, Jac. 84. 3 Bulſt. 81. Brownl. 32. 
4 Co. 31. (a) So if the Lord leaſes the Copyhold to another, and the Copyholder accepts an 
Afigament from the Leſſee, his Copyhold is extinct. 2 Co. 17. Leon. 170. And. 191. Goull. 34. 
Rol. Abr. 510. S. C. (5) But if he takes a Leaſe for Years of the Manor, that is only 2 
Suſpenſion of his Copyhold during the Term, Per Cro, Jac. 84. Sav. 50. But per Cro. Eliz. 7. 
Moor 188. it is extinguiſhed. But the Leſſee may regrant the Copyhold again to whom 
he pleaſes. 4 Co. 31. b.——lt the Copyholder joins with his Lord in a Feoffment of the Manor, 
his Copyhold is thereby extinct, Godb, 11. 


If a Copyholder accepts to hold of his Lord by Bill under the Lord's And. 199. 
Hand, this determines his Copyhold ; fo if he accepts an Eſtate for LifeLatch 213. 
by Patrol, it Livery be made; otherwite not, for elſe nothing but an Eſtate 
at Will paſſes, which cannot merge an Eſtate at Will. 

If a Copyholder releaſes to his Look; this extinguiſhes the Copyhold ; fo 
if the Lord fell the Freehold of the Inheritance of the Copyhold to another, Hutt. 81. 
and then the Copyholder (c) releafes to the Purchaſer, this extinguithes * — 
the Copyhold Intereſt. De. 

| (c) For tho? 
1 Releaſe cannot in its own Nature paſs away a Poſſeſſion, yet it may amount to a Signitication of 
the Tenant's Mind to hold the Land no longer; and the Rule is, That any Thing amounting to a 
Determination of the Copyholder's Will to hold no longer, extinguiſhes his Copyhold. Jide the 
Authorities ſupra. 


If A. is Tenant in Tail of a Copyhold, and it is found, that by the O ter 6 
# A 7 9 
Cuſtom it cannot be barred but by Seizure of the Lord, for Forteiture, 22, 23. Tay- 
& non aliter nec alis modo, and A. accepts a Feoffment of his Copyhold dar and 
Lands, the Copy hold is ſuſpended but not deſtroyed, guoad his Ive ; but 32 "Ig s 
if A. afterwards levies. a Fine of the Land, though the Copyhold intereſt7} * ſeiſed 
cannot paſs, yet it may be barred and extinguiſhed by the Fine. of a Manor 
; in Right of 
his Wife, lets Lands by Indenture for Years, this doth not deſtroy the Cuſtom as to the Feme ; for 
after the Death of her Huſband ſhe may demiſe it by Copy again. Cro. Eliz. 459.—A Copyholder 
intermarties wich the Feme Seignoreſs, this is no Extinguiſhment, but only a Suipenſion, Sav. 66. 
Co, Copyh. 172.—S0 if the Copyholder hath the Manor in Execution. Co. Copyh. 17% 


If a Copyholder bargains and ſells his Copyhold to the Leſſee for Years 8 | 


of the Manor, his Copyhold is thereby extinguiſhed. > du tend.” 
1 Jones 41. S. C. adjudged; for that in reſpect of the Lord his Eſtate may be determined by any AQ 
that ſhews it to be the Will of the Tenant to hold no longer by Copy. 


If a Copyhold is in the Hand of a Subject, who after becomes King, the 2 Sid. 82. 
Copyhoid is extinct; for it is below the Majeſty of a King to perform ſuch 
lervile Services; yet after his Deceaſe the next that hath Right thall be ad- 23. adjudg- 
mitted, and the Tenure revived. | ed, & vide 

| 1 2 Leon. 208. 4 Co. 26. b. Cro Eliz. 103. 


The Severance of the Freehold, and Inheritance of the Land held bye ns I 24 
Copy of the Manor, does not (4) extinguiſh or determine the Copy- ——__ 
cannot after alien otherwiſe than by Decree in Chancery ; by which it is ſaid, The lutereſt in the 


Land is not bound, but the Perſon only. 4 Co. 25. a. Cro. Lliz. 252. 


hold 
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hold Eſtate; for the Cuſtom Math eſtabliſhed his Eſtate, ſo that the 
Page 482* Lord cannot ouſt him fo long as he pays and performs his Cuſtoms 
U and Services. | 

An 20: * If the Lord of a Manor having (a) many antient Copyholds in a Town 

Judged. A * 
Vide Cro. grants the Inheritance of all thoſe Copyholds to another, the Grantee may 
El. 398, 443. keep a Court for the cuſtomary Tenants, and accept Surrenders, and make 
S. C. By the Admittances and Grants; for though it is not a Manor in Law for want of 
Report of Freeholders, yet as to the Copyhold Tenants, the Grantee hath ſach a 
which it ap- | | 
pears he had Manor that he may keep Courts. | 


Copyholds : 
in other Places. (a) Diverſity where the Inheritance of many, and whereof one ſingle Copyhold 


only is granted. 4 Co. 27. a. 


2. Where Part only, or what is incident to it, ſhall be extinguiſhed. 


Sav. 66. Tf a Copyholder hath had Time out of Mind, Cc. a Way over ano- 
Co. Copyh. ther's Copyhold, and he purchaſes the Inheritance of his own Copyhold, 
07%: yet the Way remains. 

6 If the King is ſeiſed of a Manor, Parcel of the Duchy, in which by the 
3 3 Cuſtom Copyholders may take Fire-wood, c. growing upon their Co- 
S.C. adjudg- pyholds, to be ſpent in their Houſes, and for Fences, c. and by Leaſe 
ed. Brownl. under the Duchy Seal demiſes the Manor, exceptis omnibus Boſcis, ſub- 
231. S. C. boſcis, arboribus & Maerem', Fc. for twenty-one Years, and after grants 
N the Reverſion & præ miſſu fic except? to J. S. and his Heirs, and after the 

cauſe the 4 : 

Leaſe being Aſſignee of the Leſſee makes a voluntary Grant of a Copyhold for Life, 
for Years, according to the Cuſtom of the Manor, this Grantee ſhall have the Eſtovers; 
the Trees for the Eſtate of the Copyholder is not derived out of the Eſtate of the 
excepted re- Lord, for he is but an Inſtrument to make the Grant; but by the Cuſtom 


8 of the Manor it is eſtabliſhed and made firm to the Grantee, 


Manor ; 
otherwiſe if the Leaſe had been for Life. 


8 Co. 63. So if Copyholders for Life, according to the Cuſtom, have uſed to have 
reſolved per Common in the Waſte of the Lord, or Eſtovers in his Woods, or other 
Cor, Profit apprender in any Parcel of the Manor, and the Lord aliens his 
8. C. MWaſtes or Woods, Tc. to another in Fee, and after grants a Copyhold 
Brownl.211, Meſſuage, c. for Life, ſuch Grantee thall have Cominon, Eſtovers, £2c, 
S. C. notwithſtanding the Severance ; for the Title of the Copy holder is Para- 
mount, and the Cuſtom unites the Common, which are but as Acceſſories 
or Incidents, fo long as the Mctiuage, Cc. being the Principal, is main- 
tained by the Cuſtow, | 
Cro. Jac. If by Cuſtom all the Copyholders for Lite have Common in the (5) 
253. Waſte of the Lord, and the Lord grants and confirms to one of them and 
Marſbam his Heirs, all his Copyhold Metſuage and Land cum Pertinentiis, he hall 
and Humber not have Common; for by the Cuſtom that was annexed to his cuſtomary 
3 Eſtate, which being deſtroyed by his own Act in making it a Freehold, his 
elv. 189, a — 
yo. Common is deſtroyed alſo, aad cannot continue without (c) ſpecial Words, 
Noy 126. | | 
Built. 2. Brownl. 220. 2 Brownl, 209. S. C. adjudged. Moor 667. adjudged ; though the Lord 
granted the Meſſuage, &c. and all Common thereto appertaining, for the Common appertained to the 
cuſtomary Eſtate, which is determined. 2 Brownl. 211. cited. Cro. Jac. 253. cited. (6) Other- 
wile if they have Common in the Soil of a Stranger. 2 Sid. 84. per Glin. Hob. 190. (c) Ii. 
All Commons before uſed. Bulft. 2. Vide 2 Vern. 250. where it was decreed, That the Copy- 
holder ſhould enjoy the Common before, though it was extiaRt at Law; and vide Title Commen, 


(L) Of 
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* (L) Ok Forfeiture: And herein, "Page 483. 
1. Of Forfeiture for Non-attendance at Court, and not doing Service. 


F a Copyholder, being (a) duly ſummoned, refuſes to appear in Court, 
it is a (6) Forfeiture of his Copyhold ; for unleſs the Copyholders at- — Abr. 
tend there can be no Court held. | 1 x RL 
: Opinions a 
geacral Warrant within the Pariſh is ſufficient; but now by the better Opinion, a general Notice is 
not lulñicient, but there muſt be a perſonal Summons to make a Forfeiture. Mo. 350. 3 Bulſt. 80. 
Bulſt. 268, Cro. Eliz. $05. Noy 58. Stile 251. (6) The Forfeiture is a Determination of the Will, 
and the Eltate is immediately in the Lord, as in his Reverſion, and he may grant it to another before 
Sellure. Lev. 26. adjudged. Jones 249.—Where there may be Relief in Equity againſt a Forfeiture. 
Vide Abr. Eq. 121. Chan, Ca. gg. Skin. 142. pl. 13, Preced, Chan. 574 to 586. 2 Vern. 337, 664. 


But if a Copyholder is in Debt, and is afraid to be arreſted, or is a Bank- Coprh. 
rupt and keeps his Houſe, it is a good (c) Excuſe for his not coming. 159. a 
( So is 
Weakneſs, or a great Office, Co. Copyh. 159. 


Alſo if the Lord comes to the Copyholder, and requires him to do his Rol. Abr. 
(4) Services, and the Copyholder antwers, If they are due he will do 8 
them, but it ſhall be tried at Law firſt, Whether they are due by Law; this 701 Rep. 
's no Forfeiture, being no wiltul Refuſal, Stile 241. 3 Bulſt. 80, 
268. 
4 Co. 21. (4) For the Non- performance of Services the Lord may either diſtrain or ſeiſe the 
Land, Noy 136. 


So if the Copyholder ſays, If it be a Court he will appear at it, (e) Ste FR 
if not, he will not; this is no Forfeiture. (e) But if 
there were 


do Controverſies about the Court, but that is only uſed as a Shift, then it ſeems a Forfeiture; and 
vide 1 Leon, 104, That continual Default at Court amounts to a wilful Retulal, 


If the Jury or Homage refuſe to preſent the Articles according to their ,, 
ay . yer 211, 
Oath, this is a Forfeiture of the Copyholds. Rob. Abs. 
c06, Where 
it is neceſſary that the Cauſe of Forfeiture ſhould be found by the Homage. Vide 3 Leon, 108. 
Godd, 47. Palm. 417. Latch 227. 1 Vent. 38. 


2. Of Forfeiture for Non- payment of Rent. 


If a Copyholder be to pay a certain Rent yearly by his Copy to his Lord, Rol. Abr. 
and the Lord comes upon the Land and demands his Rent at the Day, and 5%*: 
the Copyholder being preſent (/) reful, ir, this is a Forfeiture, ( Mon” 
e Copyholder being preſent (7) retules to pay it, this is a Forfeiture. payment at 
the Day 1s 
no Forfeiture without a Refuſal to pay. Moor 622. Lit. Rep. 268.—— And Nete, That for Non- 
payment of Rent, Fines, Cc. where a Value may be ſet on them, and a Compenſation made the 
Lord for any Laches in Point of Time, Sc. Equity will relieve, ide Prec. Chan. 568, $69. 


My Lord Coke ſays, That (g) if the Lord demand his Rent of the Co. Copyh. 
Copyholder, and he ſays, that he wants Money, and intreats the Lord () But Bu 


Caſe does 
not ſeen to be Law, it is contradiQed by a ſolemn Reſolution ; ſor his deſigning to pay, ſignifies the 
Continuance of his Will, and cannot any way amount to a wilful Refulal. Rol. Abr 506. Moor 623. 

atch 122. Cro, Eliz. cog. But if he appoints him to pay it at a Day after, at a certain Place 
Vithin the Manor, and be neglects; this is à Forfeiture. Laich 122. cited, N. Dyer 211. in Margiae, 


to 


COPY H O L D. 


| to ſorbear till he be provided, that this is a Forfeiture, and that (4) if 

Page 484 the Lord makes a continual Demand upon the Land, and the Copyhol- 
der 1s not there, this is a Forfeiture ; but if he demand once, and nobody 

(3) This is there, this is no Forfeiture, | 

likewiſe 84 

ſeems not to be Law, being only a Denial at Law, which cannot amount to à wilful Refuſal ; for 

which vide Hob. 135, Noy 58. Latch 14, 122. Rol. Abr. 506, Cro. Eliz, 356, 806. 


Lit. Rep. A Widow had Copyhold Lands, and divers Perſons came for the Ren- 
268, whom ſhe put off with Delays ; at laſt comes a young Gentleman and 
demands it; ſhe anſwered, That ſhe did not know him, but if he would 
dance before her, if ſhe liked his Dancing ſhe would pay him; this De- 
nial was adjudged no Forfeiture, not being wilful. 
3. Forfeiture ia the Copyholder's taking upon him to diſpoſe of the 
8 Copyhold, and make Leaſes. | 


: If a Copyholder takes upon him to convey his Copyhold Eftate to a 
ug Lit. 59. Stranger, it is a Determination of his Will, and conſequent'y a Forfei. 
Co. Copph. ture; for thereby he would introduce a Jenant on his Lord without his 
163. Admittance, and alfo deſtroy the Evidence of its being Copyhold. 

; But if a Man makes a (a) Charter of Feoffment of his Copyhold Eſtate, 
Co. Lit. 59. or a Leaſe for Life, but makes (6) no Livery, it is no Forfeiture, becauſe 


. nothing paſſes till then. 


gains and : | : 
tells his Copyhold, it is faid to be a Forfeiture, though the Deed be not inrolled ; for this would de- 


termine an Eſtate at Will, Rol. Abr. $507. (5) That if he makes'a Letter of Attorney to give 
Livery, it is a Forfeiture, Rol. Abr. go7. 


My Lord Coke ſays, That if Tenant for Life of a Copyhold ſuffer a 
Co, Copyh. Recovery by Plaint in the Lord's Court, as a Copyholder of Inheritance, 


* this is a Forteiture. 


tom. 206. it 
was otherwiſe adjudged in the Cafe of Bird and Kirk, and Mod. 199, 209. 2 Mod. 32. adjudged 


no Forfeiture ; for the Lord is Party to it, and can take no Advantage ot it, 


Moor 184, If a Copyholder makes a Leaſe for Years not warranted by the Cuſtom, 
Salk. 186. and without the Lord's Licence, this is a Forfeiture, but yet it is no Diſ- 
Pl. 5. 187. ſeiſin ; for ſuch a Leaſe is good againſt every Body but the Lord. 

Oro. El.498. Alſo a Leaſe for Years by Parol to commence in future, is a Forfai- 


— 2 ture, becauſe of the unlawful Contract made to the Lord's Diſhe- 
Moor 292. riſon. 

Het- 122, | 
Bulſt. 18g, A Leaſe, that will amount to a Forfeiture, ought to have a certain 


Beginning and certain End, or elſe the Leaſe is void, and carries but an 


Eſtate at Will at moſt, which is no Forfeiture. | 
_ 8 If a Copyholder for Life makes a Leaſe for a Year, and then makes 
3 her Leaſe to the ſame Perſon for another Year, to commence one Day 


Abr. gos, other a 
after the firſt Year, and then furrenders his Copyhold to the Lord; this 


10. 
Bulſt. 189, ſecond Leaſe not being warranied by the Cuſtom is a Forfeiture, for the 
215. Land is charged with a double Interett, the one in preſents, and the other 
1008 209. 7. futuro | 
Cro, Jac. N 
301, 308. 


Cro. Jac. But if A. makes a Leaſe of his Copyhold to one for a Year, and then 
31t. By the (c) covenants that the Leſſee ſhall enjoy it de Anno in Annum, this is no 
better Opi- Forfeiture, being only a Covenant and not a Leaſe. 


nion or tne * 

Book ; but the Judgment was given prineipally on another Point, (c) For though theſe Words by 
Conſtruction may make a Leaſe where the Lands may be let; as in Cro. Car. 207. Cro. Jac. 92. 
yet it would be an injurious Conſtruction to make Words, which only import a Covenant, a | cate, 
and ſo à Forteiture, 2 Keb. 267. And this ſcems to be Lew, though is has only the Authority of ** 


4. © 


COPYHOL D a 


e ,, Of Forfeiture in committing Waſte ; and herein of the Lord's and Te- Page 485 
nant's Intereſt in the Trees, 28 


If a Copyholder (a) erects a new (5) Houſe upon the Land without Li- Rol. Abr. 
cence, it is no Forfeiture ; becauſe it is for the Melioration of the State of 5e. 
the Lands; but then this Houſe muſt be ſubject to all the Cuſtoms of Co- 1 yok 

27 a 8 , it. Rep. 

pyhold Land, and therefore it he pulls it down again it is a Forfeiture. + 246. 

4 Leon. 241. 

(a) That turnigg plowed Lands to hop Ground or a Piſcary, is a Forfeiture. Cro, Eliz. 5, SE 

Whether a Copy holder in Fee may dig for Mines. Sid. 152. 2, & vide Winch 8. ide Title 
Hale. (6) Secus if he erects a Mill. Latch 123, N. Dyer 211, Bulſt. 50, 51. adjudg ed. 


Waſle (c) voluntary or permiſſive, is a PForſeiture of Copyhold Lands, cx 

0.Lit.63.4. 

unleſs there be a Cuſtom to cut Trees, Cc. (c) Volunta- 

ry Waite is a 

Forfeiture by the Common Law, but negligent Waſte is not, without a Cuſtom, Noy 51.—By 

Owen 18. it is adjudged, That permiſſive Waite, without any Special Cuſtom, is a Forfeiture.—But 

this muſt be underſtood of Waſte in letting the Houſe decay, Cc. tor if a Stranger, or the Copy- 

holder's Leſſee commit Waſte in cutting down Trees, it is no Forfeiture, for every For'eiture ought 

to be the wilſul Ad of the Copyholder, ſo as it may amount to a Determination of his Will, 4 Co. 
27. 8, Lit, Rep. 267, 268. Rol. Abr. 508. But Moor 49. Dall. 49. cont”, 


By the Common Law, every Copyholder may take Houſe bote, Hedge- 13 Co. 68. 
bote, Fire-bote, and Plough-bote on the Copyhold Lands, though this dan. Abe. 
Power may be reſtrained by Cuſtom, as that a Copyholder ſhall not take & 2 
. > — * 1 1 . 72 
it, unleſs by the Aſſignment of the Lord, or his Bailiff, 1 Brownl. 

329. But 
Cro. Eliz. s cent”, but ſaid, that a Cuſtom to take is good; but vide 2 Salk. 638. pl. 6. Ld. Raym. 
$61. Com. Rep. 71. pl. 44. 11 Mod. 18. pl. 35. 12 Mod. 379. The Cate in Crete denied to 
be Law. 


The Lord of the Manor may cut down the Timber Trees growing upon 13 Co. 68. 
the Copyhold Lands, provided he leave (4) ſufficient for Houſe-bote, Ec. Leon. 272. 
alſo by Cuitom, where a Copyholder of (e) Inheritance may take the Yhere it is 

A Treſpaſs for 
Shrowds of Trees, by Cuſtom he may cut them down ; for otherwite the cutting 
Tiniber may ſtand and rot, and no Body be the better for it. Trees. (d) A 
Copyho:der 
for Life alledged that his Houſe was in Decay, and that there was not ſufficient, Cc. and on De- 
murrer it was adjud-ed in B. R. that the Copyholder had an Intere't in Tices, that the Fruit, 
Acorns, &c. belonged to him; and Judgment agcordingly ; but reverſed in the Houſe of Lords; for 
as the Tenant could not cut down the Timber, it the Lord could nut, it muſt rot. 2 Saik. 638. pl. 
6. And vide 8 Co. 64. That if a Copyholder be intitled to Shrowds of the Trees by Cuſtom, if the 
Lord takes the Body, an Action on the Caſe lies againſt him. ( But a Cuſtom that every Copy- 
hold Tenant may cut down Trees at their Will and Plealure, is unrealonable. Vide Winch, Cro. 
Jac, 30, Cro, Car. 220. Bulſt. 50. Noy 2. Rol. Abr. 560, 650. 


Where a Copyholder may take Trees for Reparation, the Loppings and 3 Bulſt. 281, 
Top belong to him, and though he cannot repair with them, he may ſell Seyle 233. 
| Moor 94. 
to help to defray the Charges. | 
If a Copyholder cut down Trees for Repairs, and employs fome, and, - 
| | ds ” Rol. Abr. 
keeps the Reft ready to be employed in Reparations, this is no Forteiture 3 co8. 
for he could not, perhaps, preciſely know what would do. Cro, Eliz. 
2 499. 
- 19 $08, S. C. adjudged, though employed five Years after cut down, and after an Entry for 2 
orfeiture. ; 


But if a Copyholder cuts Trees to repair his Houſe, and after does not: * Abr. 
employ them accordingly, but ſuffers them after the Cutting, to be rotten 570. _ 


and periſh ; this is a Forteiture. S.P.perCar”, 


Fol I: --* Ll 5. For- 
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page 486 * 5. Forſeiture by Incloſure. 


Lit. Rep. Inclohing Copyhold Lands one from another, and alſo defacing Land- 
— Chan. Marks, are Foricitures; for by theſe Means the Evidence of their being 
_ 7. Copyhold will be deſtroyed. 

Hut. 102, But if A. is ſeiſed in Fee of fhiteen Acres, by Copy of Court-Roll, and 
adjudged, there is a Cuſtom within the Manor, that the Lord hath had a Fold-courſe 
Hetl.5.S.C. within the Manor for 500 Es, in the Field in which the fiiteen Acres lie, 
+ ng from Michaelmas to Ladz-Day, and that no Copyholder might incloſe 
— c without the Licence of the Lord; and that if any incloſed without Licence, 
adjudged; then a teaſonable Fine ſhould be aſſeſſed by the Lord, or his Steward, if 
+ becauſe by the Lord would accept thereof ; and if not, that then the Copyholder ſo 
the Cuſtom incloſing ſhould be puniſhed at every Court till he opened the [ncloſure , 
_e Pan and B. incloſes the fifteen Acres, with an Hedge and Fence of Quickſet 
* dee three Feet deep and ſix Feet broad, and leaves four Spaces of nine Feet 
till, &c, ſo broad in the ſaid fitteen Acres; this is no Forfeiture, becauſe a Prejudice 
that the only to the Lord's Fold-courſe ; and that which makes a Forſeitute ought 
A N to be ſo to the Copyhold Tenement, and this is no Incloſure, becauſe all 
medy : But is not incloſed ; and Forteitures, which are odious in Law, ſhall be taken 
it was le- ſtrictly. 

ſolved, that 

notwithſtanding the Cape, this was an Incloſure againſt the Cuſtom, 


6. Forfeiture for Treafon and Felony, 


Co. Copyh. Tf a Copyholder commits Treaſon or (% Felony, it is a Forfeiture of his 
150, 164- Copy hold to the Lord, without any particular Cuſtom ; otherwiſe a Copy- 


n holder becoming a Traitor or Felon, would have no Puniſhment in his 


(e) If con- Poſterity. 

victed of 

Manſlaughter, and allowed his Clergy, does not forfeit. Lev. 263. 2 Keb. 48 t. Not for Out- 
lawry, unleſs it be for a Capital Crime, Lit, Rep. 234. Hell. 127. and wide Leon. gg. 


(5) i Lev. By an Attainder of Treaſon or Felony, of common Right the Copyhold 
263. ts forſeited, (5) but not by a Conviion only; but (c) by Cuſtom it may 


Keb. 281. : —_ 5 ; Rs 
hne. be forfeited for 'Irealon or Felony, even without a Conviction. 


2 Brovwnl. : 
217 to 220. Godb. 267. 2 Vent. 33. 2 Jones 189. «< Co. 117. Lev. 32. 


Cora If a Copyhold is granted to A. for Life, and after, according to the Cui- 
Srrede and tom, the Reverſion is granted to B. for Life ?mmediate pojt mortem, forti/- 
Deniſen, ad- facturam five aliam determinationem flat" predit A. and A. is attainted of 
judged upon Felony, by this his Eſtate is determined; for being in the Eye of the Law 
arr fr but an Eſtate at Will, his Will is determined by the Attainder, for by the 
<f 8 Attainder he cannot hold an Eſtate, and B. may take Advantage thereof 
ment afirm- without any Entry made by the Lord, 

ed accord- 


ingly. Skin. 8, 9. S. C. adjornatur. 
7. In what Caſes a Forſeiture of Part, ſhall be a Forfeiture of the whole. 
4 Co. 27. a. Where a Copyhold is held by one Tenure, it is ſaid, that a Forfeiture 


of any Part is a Forfeiture of the whole, for there is a Condition in Law 
anncxcd to the whole Eſtate. 


'Tkere- 


5 
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Therefore if ſuch a Copyholder commits Waſte in cuttting down a Page 487 
ſingle Tree, this is a (a) Forteiture of his whole Copyhold ; for by the cut- 
ting of the Tree which is to be employed in repairing the Houſes, &c. the 


whole Copyhold is impaired. Rol. Abr. 


509. 

a) But 

For though committing Waſte in Part of the Houſe may be a Forfeiture of the whole 1.5 yet it 
ſeems unreaſonable, that committing Waſte in one Acre, ſhould be a Forfeiture of the Whole; 
but vide Title Waſle. 


Alſo it is ſaid, That if a Copyholder makes a Feoffment of an Acre of c 
Land, Parcel of his Tenement, that this is a Forfeiture of the Whole. "anger was 


I Rol. Abr. 
£09. cent, and that if a Copybolder by Licence lets for Years, and the Leſſee makes a Feoffment, he 
only forteits his Leaſe, Hob. 177 · 


But if a Copyholder hold three ſeveral Acres by three ſeveral Copies, and 400. 25. Ta- 
commits Waſte in one Acre, he ſhall forfeit that Acre only; for though = ner and 
they are all in one Hand, yet every Acre is ſeverally held, and to every Ts 
Acre there is a ſeveral Condition in Law tacitly annexed. 

So if ſuch Copyholder, that holds three Acres, by three ſeveral Copies, 4 Co. 28. 
ſurrenders to the Uſe of A. and his Heirs, and the Lord admits A. tenend 
per antiqua ſervitia inde prius debita I de Jure conſueta, and after A. 
commits Waſte in one Acre, he ſhail forfeit that Acre only, for the Te- 
nend continues the ſeveral Tenures, though the Parcels are now all put in 
one Copy. 


So it ſeveral Copyholds eſcheat to the Lord, and he 22 them again 
. "Ray . 2 . 4 0, 28, b, 
tenend per antiqua ſerwitia to one, and he commits a Forfeiture in Part, per Cariam. 
this extends not to the Whole. 3 Leon. 109, 
S C. and 


8. P. per Cur*, Cro. Eliz. 353. S. C. and S. P. adjudged; there being to each Parcel a ſeveral Habes- 
dim and Reddendum. 


8. Who ſhall be affeQed by a Forfeiture, or take Advantage thereof, 


If there be a Tenant for Life, the Remainder in Fee of a Copybold, and A Abe 
the Tenant for Life commits a Forfeicure, (6) this ſhall not bind the Re- 8 . 
mainder. Cro. Eliz. 

898, 580, 
Noy 42. vide Moor 49. and Dalſ. 49. cen. (5) But by the ſpecial Cuſtom it may bind the Re- 
mainder. 9 Co, 107. 


But though this ſhall not affect the Remainder Man, yet if there be a Co- 9 Co. 107, 
pyholder for Life, the Remainder to another for Life, or in Fee, and the Ro: Abr. 
firſt Copyholder commits a Forfeiture, he in Remainder ſhall not (c) entoy, 
but the Lore ſhall hold it during the Life of the firſt Copyholder, for Copy- (c) _ u 
hold Eſtates are not like thoſe at Common Law, where in ſuch Caſe, the Copyholder 
Litate for Life being ended, he in Remainder might enter immediately. for Life, and 

x the Lord 
makes a Leaſe to commence after the End, Forfeiture, or Determination of the Eſtate for Life, the 
Copyholder commits a Forfeiture, the Lord will not enter, the Leſſee may. 2 Leon. 73. 9 Co. 107. 


If a Surrender be made to the Uſe of A. for Life, the Remainder to B. in Cro. Eliz. 
Fee, and A. ſuffers three Proclamations to paſs, and makes no Claim, yet 579+ 
ſhall not N. forfeit his Remainder, for the Cuſtom ſhall be taken ſtrictly. 
If a Copyholder leaſes for Years by Licence of the Lord, and after the 
Leſſee makes a Feoffment, this ſhall forfeit (4) only his Eſtate, and not 
the Eſtate of the Copyholder, 


Rol, Abr, 

$09. Vide 
ob. 177. 

| Palm. 384. 

2 Rol. Rep. 372. d) If a Copyholder makes a Leaſe for n Year, and another Leaſe in Reverſion 

dot warranted by any Cuſtom, though th's ſecond Leaſe be a Fotfenute, yet the firſt Leaſe is good. 

Rol. Abr. 308. Cro. Car. 234. 
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*Page 488 Ia Copyholder Tenant in Tail commits a Forfeiture, his Iſſue is bound 


Co. Copyh. by 1t, 
136. Vide 
Sid. 314. 2 Sand. 422. 


Rol. Abr. Leſſee for Years ſhall take Advantage of a Forfeiture committed by a 
509. Copyholder of the Manor, for he is Dominus pro tempore, 


Brownl.132. If there be a Lord of a Manor, in which there are Copyholders Tenants 


Cro. Elie. of the Manor, and the Lord grants to a Stranger the Freehold of a Copy- 


_ — hold in Fee; though by this the 'Tenement is divided from the Manor, 

509, and not demiſable by Copy again, yet the (a) Grantee of the Freehold 
(=) So if the ſſiall take Advantage of a (6) Forfeiture committed (c) after by the Copy- 
makes a holder, for he ought to pay his Rent to the Grantee, 


Leaſe for | 

Years of the Frechold, the Leſſee ſhall take Advantage of a Forfeiture committed after. Rol. Abt. 
810. Cro. Eliz. 499 Moor 393. Owen 63,—Aiter the Leaſe made, and beiore the Commence- 
ment of it. Moor 393. % Such Forfeitures as accrue by Reaſon of the Cuſtom, arc diſcharged, 
but not Forfeitures at Common Law; as Waſte, Cc. Moor 393. Owen 63. + Co. . b. 28. 4. 
(e) But not of a Forfeiture committed before the Grant; for the Grant of the Frechold made by the 
Lord before Entry, implies an Aſſent that the Copyholder ſhail continue his Fitate. and ſo is in Nature 
of a Confirmation. Owen 63. & vide Latch 227 Palm» 416. —The Copy holde commits Treaſon, 
and the Lord aliens the Manor; and after the Copyholder is attainted by Act ot Parliament, whether 
the Alienee ſhall take Advantage of the Forfeiture, 2 Vent. 38, 39. dubitatur, Þ 


+ Why not as the Lord aliened all his Right, Cc. eſpecially as it muſt be taken for granted, the 
Copy hold was actually diveſted out of the Copyholder. 


88 If a Copyholder commits a Forfeiture, and the Lord of the Manor dies 
= 1 before Entry or Seiſure for the Forfeiture, he in Reverſion or Remainder 
190.8, C. ſhall not take Advantage of the Forfeiture committed before his Time. 


Mod. 200, 


S. P. reſolved per Cur*. The ſucceeding Lord ſhall not take Advantage of Waſte done in the Time 
of the preceding Lord; but if there be Lord and two Coparceners Copvholiers, and one makes 4 
Feoffment in Fee of her Part, and then the Lord makes a Leaſe © the ago; though the Leſſee 
can take no Advantage of the Forfeiture, yet the Heir oi the |.effor muy. Palm 446. Latch 227, 
adjudged. Q, The Diverſity between a Feoffment and other Forfeitures; and 2, It the Leſſor out- 

lives the Leaſe, whether he may take Advantage ot the Fortciture f. | | 


T As to the laſt Q, Sce the Note above, 


Salk. 186, If a Copyhold Manor deſcends on two Coparceners, and a Copyholder 
pl. 58. Eaſt- commits Waſte, and makes a Leaſe, which are agreed to be Forfeitures, 
court and and after one of the Siſters dies, the ſurviving Coparcener ſhall not take 
Weeks, oo Advantage of the Forfeiture ; for the Election to take Advantage of the 
1 Forfeiture muſt be made by them both, which cannot be after the Death 
Ni and Of one of them. | 

Blenco, cent 

P:wel; who held alſo, That where there are two Coparceners, and one will take Advantage of 3 
Forfciture, and the other not, there muſt be an Apportionment. Jide Title Coparceners, 


9. What Perſons ſhall be excuſed from a Forfeiture, 


Cro. Fliz. There were ſeveral Caſes, in which Feme Coverts and Infant Copyhold- 
-{ $46 ers, Cc. were obliged, on Pain of forfeiting their Copyholds, to obſerve the 
R.. A Cuſtoms of the Manor. 

309. As if the Huſband denied to pay Rent, or do Suit, this was held a For- 


feiture tor ever; for the Lord muſt have his Services. 


und 


b 
by 
l 


C-Q-P- YL: O EL: 


80 if the Huſband commits (a) Waſte, and dies, this ſhall bind the 4 


Wife. 909. 
| ; Palm. 384. 

2 Rol. Rep. 372. (a) Secus if he made a Leaſe, unleſs ſhe did any Thing to confirm it after his 

Death. Cro. Car. 7, Palmer 383, 2 Rol. Rep. 344, 361, 372. Godb. 345. Rol. Abr. 509. Cro. 


Lliz. 149+ 


Alſo in Copyhold Manors, where the Cuſtom is, that the Heir ſhall 
come in and be admitted, and if he doth not, Proclamation ſhall be made 
. n . . , But for this 
for him to come in, and fo on in the two next Courts, otherwiſe that the,;g: 8 Co. 
Lord ſhould feite as forfeited ; it was held, That a Feme Covert was bound; 100. 
ard by ſome Opinions, the Lord, after fuch ' Proclamations, might ſeiſe Style 387. 
the Copyhold of an Infant Heir till he came in and was admitted, and ga * 


N : : Ol, 226. 
might receive the meine Profits without being anſwerable for them. Lon 
Hb 4 Leon. 30. 


31. Carth, 41 to 45. Comb. 118. 


gut now by ꝙ Geo, 1. cap. 29. it is enacted, That no Infant or Feme *Page 489 

« Covert ſhall forfeit any Copybold Metſuages, Cc. for their Neglect or 
* Refuſal to come to any Court or Courts, to be kept for any Manor 
+ whereof ſuch Meſſuages, Cc. are Parcel, and to be admitted thereto ; 
nor for the Omiſſion or Denial to pay any Fine or Fines impoſed or ſet 
upon their or any of their Admittances to any ſuch Copyhold Meſ- 
„ ſvages, c.“ But wide the Statute, and the Remedies therein appointed 
for the Lord for his Fines, Ec. h 


10. Where the Forſeiture ſhall be ſaid to be diſpenſed with. 


if the Tenant appears not in Court aſter perſonal Warning, and the Lord 

<p 2 5 Brownl. 149. 

(b) amerces him, (c) this is a Diſpenſing with the Forfeitute. (5) Although 
it 15 not 

eſtreated or levied. Leon. 194. e) Acceptance of Rent after a Leaſe made, is a Diſpenſation ; ſo 
is the Accepting of any Service, Keb, 13. lf the Lord does not enter betore the Tenant repairs, 
the Forfeiture is purged ; ailo it hath been adjudged, that employing Trees in Repairs five Years after 
they were cut down, was a Puication ot the Forfeiture. 2 Sid. 8. 


But if a Copyholder makes a Leaſe for Years, and after ſurrenders to the , Gar 
Uſe of the Lord, and he (4) not having Notice of the Leaſe accepts the 2 


durrender ; this is no Ditpenſing with the F ortciture. : Jones 249. 
adjudged, 


Rol. Abr. £10. S. C. 0) But the Lord ſhall be preſumed to have Notice of the Failure of Suit of 
Court, Non-payment of Rent, Cc. 2 Vent. 38. 


If he that is Dominus pro tempore of the Manor, admits one to a Copy- ow -_ 
hold, he thereby diſpenſes with all precedent Forſeitures, not only as to? — g 
himſelf, but alſo as to him in Revetſion, (e) for ſuch new Grant and Ad- C. ad. 


mittance amounts to an Entry for the Forieiture and a ( new Grant. jugged. 
(e) Winch 


(f) If a Copyholder commits a Forfeiture, and then he that hath Right re- 


57. Cro. Jac, 101, 
for now he hath, as it were, another Eſtate, of which he hach 


leales to him; this is a Ditpenſation, 
committed no Forfeiture. Moor 393. Latch 227. 


But the Lord by Wrong or Diſſeiſin cannot by ſuch Admittance purge Lev. 26 per 
the Forfeiture as to the rightful Lord. Curiam, 


(1) Copy: 


— * 


- ——— - wo V — 
— ab; = * — : & 


COPYH O L D. 


(M) Coppholds, where and How to be ſued fot 
| and recovered, 


Co.Lit.60.2, IN all Real Actions, or that concern the Realty, a Copyholder cannot 
4 Co. 21. b. 1 (/ implead or be impleaded any where but in the Lord's Court, for 


Moor 68. there being a Court for that Purpoſe, and the Lord Judge thereof, it is his 
9 Duty and Intereſt to determine the Controverſies of his 'Venants, and there- 


Plaint in the fore not cognizable at Common Law. 

Lord's 
Court, and make Proteſtation to follow it in Nature of one of the King's Writs, as Formedon, AC. 
ſiſe, &c, Co. Lit. 60. a. Co. Copyh. 142, 143. 


Co. Cepfh. Sa Actions (g) merely Perſonal, the Copyholder may ſue at Common 


143- 

(z) If Leſſee 

for Years of a Copyholder cuts down the Trees, the Copyholder ſhall ſue in the Lord's Court 90 
uniſh this Offence. Co. Copyh. 143. Where a Copyholder may have Caſe againſt the Lord or x 


tranger, for an Injury done the Common belonging to his Copyhold, vide Rol. Abr. 106. 2 Leon. 
201, 102. 2 Brownl. 146. 


page ago The Lord of the Manor (5) may plead or be impleaded, and avow 
Gro. Eli for the Rent or Services of his Copyholder in any Court of Weftminfter, tor 
5 m0 Elz. he hath an Eſtate at Common Law in the Rent, and it is due to him, on 
Roi. Abr. the ſame Grounds in Law as the Rent of Freehold-Lands. 


374. 
6 For otherwiſe he would be Judge and Party. Salk. 186. pl. 5. 


Co. Lit.60.a, If upon a Plaint in the Lord's Court an e er be given, no 
4 Co 21 b. Writ of falſe Judgment lies, in reſpect of the Baſeneſs of the Eſtate, being 
* wh in the Eye of the Law but an Eſtate at Will, (i) but he ſhall have a Pen- 
{i) Or ſach tion to (4) the Lord in Nature of a Writ of falſe Judgment, and therein 


Judgment aſſign Errors, and have Remedy according to Law. 
may be re- 


verſed by a Bill in Chancery. Lane 98. Rol. Abr. 373, But a Bill exhibited in Chancery to 
compel the Lord to receive a Petition for reverſing a common Recovery was diſmiſſed. Vern. 367. 
And the Diſmifhon affirmed in the Houſe of Lords; for common Recoveries not being Adverlary 
Suits, but common Afſurances, Equity ought rather to ſupply DefeRs, than aſſiſt in annulling them. 
Show. P. C. 67. (#) Where the King is Lord, the Tenant may be relieve! by Bill or Petition to 
the King in the Exchequer-Chamber, Rol. Abr. 539. Lane 98. 


Leon. 2. If a Copyholder ſurrenders to the Uſe of B. upon Truſt, that he ſhall 
hold the Land until he hath levied certain Money, and that after he ſhall 
ſurrender to the Uſe of C. the Money is levied, and B. is required to make 
a Surrender to the Uſe of C. and refuſes, and C. exhibits his Bill to the Lord 
of the Manor againſt B. if B. refuſes, the Lord may ſeize, and adinit C. 
(0 And may to the Copyhold ; for in ſuch Caſes he is (1) Chancellor in his own Court, 
o Right ac- 
i ro Conſcience, Owen 63. Dalſ. yo. Rol. Abr. £39. 4 Co. 30. b. —80 if a Surrender be 
made io the Uſe of another, without expreſſing what Eſtate he ſhall hai e, a Cuſtorn, that the Lord may 
grant it in Fee to him for whoſe U;e the Surrender was made, is good; for he is Chancellor in his own 
Court, and therefore reaſonable that he ſhould determine a Thing left thus uncertain, Cro, Eliz, 392. 


4. Co. 26. A n) Leſſee of a Copyholder for a Year ſhall maintain an EjeQment, 
(=) lachs for the Common Law warrants his Term, and therefore gives him Remedy 
| in 


PR 


Cc O0 TARF-O0L:Þ©6 


in caſe he be ouſted; ſo may Leſſee by (ﬆ) Licence; alſo where by Lord com- 


Cuſtom a Copyholder may make a Leaſe, ſuch Leſſee may maintain an its the 
Cuſtody of 


Zjectment. | the Body and 

| | Lands of an 
Infant according to Cuſtom, till, Cc. and the Committee is ejected, he may have an Ejerone 
Cuſtodiæ. L. eon. 318. Cro. Eliz. 224. . (n) Por by the Licence, the Lord gives up his Power of 
judging or determining about the Leaſe: But &, Whether a Leaſe without Licence, and not war- 
ranted by the Cuſtom, being good againſt all Perſons except the Lord, the Leſſee may maintain an 
Ejectment; and vide Cro. Elz. 462, 676. Moor 569. pl. 776. Owen 18. Stile 380. Hetl. 127. 
By which it ſeems he may; but Co. Eliz. 395, 46g. Moor 50, Brownl, 40. cent. 


— — 


® But we conceive the former Caſes to be Law, vis. that ſuch Leſſee may maintain Ejectment; 
the Leaſe, as we apprehend, not being iþ/o fats void, but voidable only, and that by the Lord, who 
perhaps may never avoid it. 


If the Wife of a Copyholder in Fee, by ſpecial Cuſtom, recovers Dower 4 Co. 30. b. 
by Plaint in the Court of the Manor, and 50/. Damages, an Action of 3 49. 
T. Oy 


Debt will not lie at Common Law for the Damages. three Judges 


| »2inſt one; 
2nd at another Day it was held by three Judges, that the Action lay, becauſe the Court — could 
abt award Execution for ſo great Damages, though they were well affeſſed there. Cro, LI. 426, 
8. C. adjirnatur. Rol. Abr. 600, 


CORON E RS. mw: 


Pleas of the Crown, and are very ( antient Officers at (e) Com- 71 

mon Law; who, in former Days, were the principal (4) Con-2 laſt. 31. 
fervators of the Peace within their Counties: There ſtill ought to be a (5) = Init. 3. 
certain Number of them in every County, in ſome more, in others leſs," ee 


according as the Uſage hath been. (c) By che 
| Common 


Law, the Chief Juſtice of the King's Bench is the Sovereign Coroner ol England, 4 Co. 57. 2 Sid. 
10. — Add the ju ges of this Court ar Sovereign Coroners, 4 laſt. 73. (4) And the Coroner 
may now bind any Perſon to the Peace who makes an Aﬀray in his Preſence, 2 Hawk. P. C. 33. 
F. N. B 397. 2 laſt. 175. 4 Inſt. 271. 


(A) Df the Qualifications, and Manner of chuling 
and appointing a Cozoner, 491. 

B In what Places he Hath Juriſdiction. 492. 
9 > his Authozity and Duty in taking Inqui⸗ 
r10Ns. 493. | ED 
D) Of traverſing and quaſhing ſuch Jnquilittons, 


495. 
TL) Df his Power as to Bills of Appeal, Appeals 
of Appꝛovers, and the Abjuration of a Felon. 496. 


O ONERS are ſo called, (a) becauſe they deal principally with (a) 4 Toft, 


F) Where 


= 


; CORONER Ss, 


(F) There the Att of one ＋ hall be as effec: 
tual as it done by them all. 497. 

(G) Of the Fees that he may lawfully take. 49). 

(H) Of * him, and fo2 what Misdemea: 
nos puniched. 498. | 


(A) Df the Qualifications, and Manner of chu: 
ling and appointing a Cozoner, 


(a) In anti- Y Weftm. i. made 3 EA. i. cap. 10. it is enaQted, © That through all 
ent Time „ Shires ſufficient Men hall be choſen to be Coroners, of the moſt 
none under loyal and wiſe (4) Knights, which know, will, and may beſt attend upon 
this Degree « ſuch Offices, and which lawfully ſhall attach and preſent Pleas of the 
were cholen. . 8 
2 Inſt, 32, rowa. 


176. The | 

— of Merten, made before this Ad, ſuppoſe: them to have been Kaighte. 23 Aſſ. pl. 7.— 
And in the Writ De Cerenatere exonerando, his not being a Knight is mentioned as a ſufficient Cauſe 
for the Diſcharge of a Coroner. Regiſter 1575. F. N. B. 164. 4 Inſt. 271. But as the chief Intent 
of this Statute was to prevent the chaſing of Perſons of mezn Ability, it ſeems the Deſign of it is ſuf- 
ficiently anſwered, by chuſing Men of Subſtance and Credit; and as the conſtant Uſage for ſeveral 
Ages paſt has been accordingly, it ſeems to be no Objection at this Day, that the Perſon choſen is not 
a Knight. 2 Leon. 160. 2 Hawk. P. C. 42, 43. 


By the 14 E. 3. flat. 1. cap. 8. it is enacted, That no Coroner be 
* choſen unleſs he have Land in Fee ſufficient in the ſame County, where- 
of he may anſwer to all Manner of People.” 
Page 492 By the 28 E. 3. cap. 6. it is enacted. That all Coroners of the Coun- 
ties ſhall be choſen in the full Counties, by the () Commons of the 
* fame Counties, of the moſt meet and lawful People that ſhall be found in 
(5) But none ( the ſame Counties, to exccute the ſaid Office; (c) faving always to the 
I. 4 King, and other Lords who ought to make ſuch Coroners, their Seigno- 
Mata: * ries and Franchiſes.” 


F. N. B.164. ä 

S. P. C. 19. 2 Hawk. P. C. 43. For none but ſuch are Suitors to the County-Court. 2 Inſt, 99. 
2 Rol. Abr. 121. (e) Such Franchiſe may be claimed by the King by Preſcription ; but it is a Pri- 
vilege of fo high a Nature, that no one can well intitle himſelf to it otherwiſe than by Grant from 
the Crown. Co. Lit. 114. a. 2 Hawk. P. C. 44. 


2 Hawk, P. Although they are choſen by the County, yet it muſt be purſuant to the 
C. 43. King's Writ iſſuing out of and returnable into Chancery; but as their Au- 
thority proceeds from the Election, it does not determine by the Demiſe of 
the King: Hence alſo, if they prove inſufficient to anſwer the Fines and 
2 Inſt. 174. Duties incumbent on them, the County, as their Superior, ſhail anſwer for 


them. 
. Hawk. P. The Writ for the Election of a Coroner firſt recites the Death or Diſ- 
43. charge of one or more former Coroners, and then commands the Sheriff to 


cauſe one other, or more as the Caſe is, to be choſen in a ſull County- 
Court, by the Aﬀent of the County, according to the Form of the Statute 
| in that Caſe made and provided ; who having taken his (4) Oath in the 
4 #) Shall be uſual Manner, may do all Things which belong to the Office of a Coroner, 
to him by Se. and then it concludes with commanding the Sheriff to (e) certify to the 
the Sheriff, Court the Name of the I crſon choſen. 
2 Hawk, P. 
C. 43. (e) See the Form of ſuch Certificate in Raſt. Ent. 133. 


(B) In 


. 


- 
- 
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(B) In what Places he hath Juriſdittion, 


Coroner hath no Juriſdiction of Offences committed on the (e) open; laſt. 113. 
Seas, between the High and Low-water Mark, when the Tide is in; 5 Co. 10). 


but he hath an Authority over Offences committed in ſuch Places when 2 P. 


the ide is out. 571 

it is laid 
Jown 25 2 Rule, That he may inquire of a Felony committed on the Arms of the Sea, where a Man 
may ſee from the one Side to the other, Owen 124. Moor 892. H P. C. 191. S. P. C. 51. And 
by others, his Power is confined to ſuch Parts of the Sea, where a Man ſtanding on the one Side may 
{ce what is done on the other. Fitz. Coron. 399. 4 lait, 140. 2 Rol. Abr. 169. Vide Title Ja- 
riſdifion of the Admiralty Court, 


At Common Law, the Coroner of the County could not intermeddle 2 Inft. 550. 


with Offences done within the Verge of the King's Court; nor the Coroner 7 ank. F. 
of the Hoſtel or King's Houſe, with thote committed in the County with- 
out the Verge ; which proved inconvenient, by Reaſon of the Removal of 
the King's Court before an Inqueſt could be taken. 
By the Statute of Articult ſuper Chartas, cap. 3. it is ordained, © That 
from thenceforth in Caſes of the Death of Men, whereof the Coroner's 
„Office is to make View and Inqueſt, it ſhall be commanded to the 
« Coroner of the County, That he, with the Corover of the King's Houſe, Gesche * 
4 ſhall do as belongeth to his Office, and intel it, Sc.“ “ — 


If an Indi ment, taken before the Coroner of the County and the Co. 46. 
Coroner of the King's Houſe, does not appear, on the Face of it, to have 71 and 
been of an Offence within the Verge, it is infuſticient ; for it ſhall not be ** . 
ſaid to be good, as taken before the Coroner of the County; and void as z Hawk. P. 
taken before the other; for it was taken intirely before them both, and C. 4s. 
perhaps the Coroner of the Houſe was the principal Actor, and the Jury e- 9. f. 16. 
moſtly ſwayed by his Directions. | 

* If the ſame Perſon be Coroner of the County, and alſo of the King's“ Page 493 
Houſe, an Indictment of Death within the Verge, taken before him as 
Coroner both of the County and of the King's Houſe, is good f. 4 Co, 46. n. 

nir. 
2 Leon, 160. S. C. but no Reſoldtion. 2 Hawk. P. C S. C. c. g: ſ. 19. agreed, becauſe the Vischer. 
is remedied as well when both Offices are in the ſame Perlon, as when they are in divers. 


+ But it muſt be laid to be within the Verge, 2 Hawk. P. C. c. 9. ſ. 16. 


By the 33 H. 8. cap. 12. it is enacted, © That all Inquiſitions upon 
*the View of Perſons ſlain within any of the King's Palaces or Houſes, 
* or any other Houſe or Houſes, at ſuch Time as his Majeſty ſhall hap- 
pen to be there demurrant or abiding in his Royal Perſon, ſhall be taken 
* by the Coroner for the Time being of the King's Houſhold, without 
* any adjoining or aſſiſting of another Coroner of any Shire within this 
* Realm, by the Oath ot twelve or more of the Yeomen, Officers of 
* the King's Houſhold, returned by the two Cleiks Controllers, the Clerks 
* of the Check, and the Clerks Marſhals, or one of them for the Time 
being of the ſaid Houſhold ; to whom the faid Coroner of the ſame 
* Houthold ſhall direct his Precept, which Coroner ſhall be from Time 
* to Time appointed by the Lord Great Maſter, or Lord Steward for the 
„Time being; and that the, ſaid Coroner ſhall certify under his Seal, and 
the Seals of ſuch Perſans as ſhall be ſworn before him, all ſuch Inquiſi- 
tioas before the ſaid Lord Maſter, or Lord Steward.” 


(C) Of 


4 
3 


CORONER 8. 


(C) Df His Authozity and Duty in taking 
Inquiſitions. 


Ythe 4 E. 1. fl. 2. commonly called the Statute De Officis Coronatoris, 
it is enacted, That the Coroner, upon Information, ſhall go to the 
* Place where any be ſlain, or ſuddenly dead, or wounded, and ſhal} 
« forthwith command four of the next "Towns, or five or fix, to appear 
« before him in ſuch a Place; and when they are come thither, the Co- 
„ roner, upon the Oath of them, ſhall inquire in this Manner, that is, 
* to wit, If they know where the Perſon was ſlain, whether it were in 
„any Houſe, Field, Bed, Tavern, or Company, and who were there ; 
« likewiſe it is to be inquired who were culpable, either of the AQ, and 
« who were preſent, either Men or Women, and of what Age ſoever 
„they be (if they can ſpeak, or have any Diſcretion) and how many 
* ſoever be found culpable by Inquiſition, in any the Manors aforeſaid, 
they ſhall taken and delivered to the Sheriff, and ſhall be commit— 
ted to the Gaol ; and ſuch as be founded and be not culpable, ſhall be 
attached until the coming of the Juſtices, and their Names ſhall be 
« written in the Coroner's Rolls: If it fortune any ſuch Man to be 
« ſlain, which is found in the Fields, or in the Woods; Firſt, It is to be 
% inquired, whether he were ſlain in the ſame Place or not; and it he 
« were brought and laid there, they ſhall do as much as they can to fol- 
„low their Steps that brought the Body thither, whether he were 
« brought upon a Horſe or in a Cart; it ſhall be inquired alſo, if the 
„dead Perſon were known, or elſe a Stranger, and where he lay the 
Night before; and if any be found culpable of the Murder, the Co- 
* roner ſhall immediately go into his Houſe, and ſhall inquire what 
« Goods he hath, and what Corn he hath in his Grange, and if he be 
n Freeman, they ſhall inquire how much Land he hath, and what it 
« is worth yearly ; and further, what Corn he hath upon the Ground; 
and when they have thus inquired upon every Thing, they ſhall cauſe 
Page 494 all the Land, Corn and Goods to be valued in like Manner, as if they 
„ ſhould be ſold incontinently ; and thereupon they jhall be delivered to 
the whole Townſhip, which ſhall be anſwerable before the Juſtices 
« forall; and likewiſe of his Freehold, how much it is worth yearly, 
« gyer and above the Service due to the Lord of the Fee, and the Land 
„ ſhall remain in the King's Hands until the Lords of the Fee have made 
« Fine for it; and immediately upon theſe I hings being inquired, the 
« Bodies of ſuch Perſons being dead or lain, ſhall be buried; in like 
« Manner, it is to be inquired of them that be drowned or ſuddenly 
„dead, and after ſuch Bodies are to be ſeen, whether they were to 
© drowned or ſlain, or ſtrangled, by the Sign of a Cord tied ſtrait about 
« their Necks, or about any of their Members, or upon any other Hurt 
found upon their Bodies; whereupon they ſhall proceed in the Forn 
* aforeſaid ; and if they were not ſlain, then ought the Coroner to attach 
« the Finders, and all other in Company. 

„ Alſo all Wounds ought to be viewed, the Length, Breadth and 
« Deepneſs, and with what Weapons, and in what Part of the Body the 
% Wound or Hurt is, and how many be culpable, and how many Wounds 
there be, and who gave the Wounds ; all which Things muſt be inrolled 
© in the Roll of the Coroners; alto Horſes, Boats, Carts, c. whereby 
« any are ſlain, that properly are called Deodands, ſhall be valued and 
« delivered unto the Towns, as before is faid.” 


In 


CORONER Ss. 


In the Conſtruction of this Statute, the following Points ſeem to be 
d on; 

7 That the Statute being wholly Directory,. and in Affirmance of the2 Hawk. P. 
Common Law, the Coroner is not thereby reſtrained from any Branch of ©: 47, 
his Power, nor excuſed from any Part of his Duty not mentioned in 2 e 
which was incident to his Office before ; and therefore though the Statute ziaſt. 52, 91. 
mentions only Inquiries of the Death of Perſons ſlain, drowned or ſuddenly Bro. Cocoa. 
dead, yet the Coroner ought alſo to inquire of the Death of thoſe who 168. 
die in Priſon. S. P. C. 51. 

An Inquiſition of Death, by the Oaths of lawful Men of the County, 


is (a) ſufficient, without ſaying that they were of the next Towns; ſo (6) (a) 1 Sid. 


that it appears at what Place, and by what Jurors, by Name, it was taken, * 727 
and that ſuch Jurors were ſworn. | | his oval 


atch 166. 
Poph. 210. Co. Ent. 354. (5) Cro. Eliz. 31, 2 Hawk. P. C. 47. 


It is clearly c) agreed, that the Inqueſt ſhall be taken on the View of 
the dead Body, although the Statute be ſilent in this Matter ; and that an (e) Fits. 
Inqueſt otherwiſe taken by the (4) Coroner, is void. 8 —— 


2 Lev. 141. 
Latch 166. Noy 87. 2 Hawk. P. C. 48. (4) Therefore where the Body cannot be found, or is 
ſo putrified that a View would be of no Service, the Coroner without a ſpecial C ommiſſion, cannot 
take the Inqueſt ; but in ſuch Caſes it ſhall be taken by Juſtices of Peace, or other Juſtices authorized, 
by the Teſtimony of Witneſſes, H. P. C. 179, Vent. 352. 2 Hawk. P. C. 48. | 


Ifa dead Body, whereon an Inqueſt ought to be taken, be interred, or Fitz. Coron. 
ſuffered to putrify, before the Coroner hath viewed it, the Gaolet or 'Town- 329, 339» 
ſhip ſhall be amerced. > 

P. C. 170. 
S P. C. 51. 1 Keb. 278. 


Alſo it hath been (e) reſolved, that a Coroner may lawfully, within Cf) (4) 21 E. 4. 

convenient Time after the Death, take up a dead Body out of the Grave, in 70. b. 

order to view it, not only for the Taking of an Inqueſt, where none hath 8 5 
been taken before, but alſo for the Taking of a good one, where au inſuffi- * wt 
cient one hath been taken before. Bee.” Crcem. 

167. 

(%) As the Space of fourteen Days. 2 Hawk. P. C. 48. and in Carth. 72. where the Coroner, after an 
Inquiſition that was quaſhed for Inſufficiency, took a ſecond ſuper viſum Corporis a Year after the 
Body had been buried; and the Court refuſed to quaſh it, for factum walet quod fieri non debet; and 
rote, that this ſeems to be a Matter Diſcretionary in the Court into which the Inquiſition is returned. 


* It is not neceſſary that the Inquiſition be taken in the very ſame (g) Page 495 
Place where the Body was viewed; and it hath been reſolved, that an 
= HT taken at D. on the View of the Body lying dead at L. may be, 5 
good. Vide Poph. 

209, 

2 Hawk. P. C. 48 8 C. /g) But the Coroner cannot by Way of Puniſhment, for not finding ac- 
cording to the Evidence, adjourn the Jury to Places at a great Diſtance from where the Fact was com- 
mitted 3 but an Adjournment to the Afliſe is proper and well enough. Comb. 386. fer Holt Ch. Juſts 


A Coroner cannot inquire of any Acceſſories after the Fact; and there- 4 H. 7. 18. b. 
fore it hath been reſolved that an Indictment of J. S. before a Coroner, Bait " 
for having received and comforted one who had been Guilty of a Murder, Moor 49. 
is void. l. 96. - 
But he may make Inquiry of the Acceſſories before the Fact; and alſo 11 p. 
may inquire whether any ſo Guilty have fled for the fame ; for which they C. 48. 
forfeit all their Goods and Chattels. 2 Lev. 141. 

A Coroner may, and ought to inquire of all the Circumſtances of the . _ 
Party's Death, and alſo of all Things which occaſioned it; and (5) there- Hawk. P. 


fore it is ſaid, that if it be found by his Inqueſt, that the Perſon deceaſed C. 48. 
| was () Allen 31. 


CORONER 8. 


was killed by a Fall from a Bridge into a River, and that the Bridze 
was out of Repair, by the Default of the Inhabitants of ſuch a Town 
and that thoſe Inhabitants are bound to repair it, the Townſhip ſhall be 
amerced, 
If the Coroner negleQs to find on Inquiſition, other Juriſdictions may do 
it. Bur. Rep. 19. 

According to fe) ſome Opinions, a Coroner ex officio hath no Power to 


S. P. C. . 
RES Pk take any Indictment, except of the Death of a Man. 


81. 

H. P. C. 171. 
4 Inſt. 271, 2 Inſt, 147. But by others, he ought to inquire of the Breakers of Houſes. Britton 2. 
2 Hawk. P. C £0.,——And by the 4 E. 1. ſt. 2. De officio Coronatoris, he may inquire of Rape, ang 
the Breach of a Priſon.— And by the ſaid Statute, a Coroner ought to inquire of Treaſure that js 
touud, ho were the Finders, and likewiſe who is ſuſpected thereof; and that it may be well per- 
ceive., where one liveth riotouſly, haunting Taverns, and hath done fo of long Time; hereupon he 
may be attached for this Suſpicion, by tour or ſix or more Pledges, if be may be found. —Alſo it 
is !aid that a Coroner may inquire of Royal Fiſhes, as Sturgeons, Whales, S. P. C. $1, Bracton 129, 
2 Hawk. P. C. co, | ER 


pe 


(D) Df Traverſing and Quathing ſuch Jn- 
quiſitions. 


(4)13 Ed. 4. HE Law gives ſuch high Credit to an Inquiſition of Death, found 
c. 3. pl. 3. and before a Coroner, that (4) antiently the Judges would not receive a 
2Havk.F-C. Verdict, acquitting a Perſon of the Death of a Man found againſt him by 
Opinion ; the Coroner's Inqueſt, unleſs the Jury finding ſuch Acquittal, had alſo 
now ex- found what other Perſon did the Fact, or by what other Means the Party 
ploded. came to his Death; becauſe it appeared by the Coroner's View, on Record, 
that a Perſon was killed, | 

13H. 4. 13. Alſo it has been formerly held, that if a Perſon were ſlain, and upon 
pl. 6. the Coroner's Inqueſt ſuper viſum corporis, it were found that F.S. 
5 Co. 10g. fled, though J. S. were afterwards acquitted both of the Felony and 
__ - Flight, yet he forfeited his Goods; for the Coroner's Inqueſt is fo ſo— 

+. *9-]emn, that it is not traverſable ; alſo when the Goods are once law- 


Inſt. 147. > - . 
3 Keb. 266, fully veſted in the King, by that Inqueſt the Property of them cannot be 


864. deveſted. 


2 Lev. 141. | 
But by 2 Hawk. P. C. 84. This Opinion is harſh and unreaſonable, that a Man ſhall be liable to for- 


feit all his Goods, which may perhaps be all that he is worth, by an Inqueſt taken in his Abtence, 
without either hearing him, or giving him an Opportunity of detending himſelf, 


page 496 The Coroner's Record of an Abduration, or of the Confeſſion of Break- 
ing Priſon, or of the Confeſſion of a Felony by an Approver, eſtops the 
Lid Hawk. Party, not only from traverſing the Confeſſion, but alſo from alledging 
Ko * zu- that it was taken from him by Dureſs, &c. And it is ſaid, that if the 
thorities Party plead that he is not the ſame Perſon, he ſhall be concluded by the 
there cited. Coroner's Recording that he is the ſame Perſon; yet in theſe Cates, it 
ſeems, that the Judge may in Diſcretion, to inform his Conſcience, take 
an Inquiry from the People living next the Place, of the whole Circum- 
ſtances of the Matter. 
S. P. C. 34. If it be found by a Coroner's Inqueſt, that a Murder was committed in 
2 Hawk. P. ſuch a Town, and that the Murderer eſcaped untaken, the Townſhip can- 
C. 53 not traverſe ſuch Eſcape, becauſe it makes them only liable to an Amerce- 


ment, & de minimis non curat lex. | 
Alſo 


CORONER Ss. 


Alſo it is ſtrongly holden in ſome Books, that an Inqueſt of Self-Murder, go c 
{ound before a Coroner, cannot be traverſed ; but the contrary Opinion 181. pegs 
being alſo holden by Books of as great Authority, and ſeeming alfo to be 2 Lev. 141, 
more agreeable to the general Tenor of the Law, in other Caſts, it ſeems 182 
io be the better Opinion, that ſuch Inqueſt being moved into the Kin 1 
Bench by Certiorari, may be there traverſed by the Executor or Adminiſ- — avg 4 J 
trator of the Perſon deceaſed ; or, in cafe the Coroner's Inqueſt find him 3 Keb. 364, 
16 have been a Lunatick, by the King or the Lord of the Manor. 566, 604, 

(a) If a Coroner appear to have been corrupt in taking an Inqueſt, it _ 
ſcems that a Melius inguirend ſhall 7 to ſpecial Commiſſionets, who ſhall — 
proceed not on View, but upon Teſtimony, and the Coroner ſhall have 2 Hawk. P. 
nothing to do with ſuch Inqueſt ; but (5) where his Inqueſt is quaſhed for C. 54. 
want of Form only, he ſhall take a new one in like Manner, as if he had Bur. Rep. 
taken none before. en 


371. 
3 Keb. 800, 886. Mod. 82. Salk, 190. 2 Keb. 839. Vent. 181, 352, 3 Mod. — 100, 238, 
1 Mod, 112, 496. 21.d, Raym. 1249. Andr. 231, Stra. 22, 2 Stra. 1073, 1097. cent. 2 Jones 
196. () 2 Rol. Abr. 32. pl. 5. 21 E. 4. 59. b. Salk. 190. 


If the ser ſhall be qua ſhed in the Court of King's Bench, the Stra. 167, 
Coroner by Leave of the Court may take up the Body again, and take a 833. 
new Inquiſition, 


(E) Of his Power, as to Bills of Appeal, Ap- 
pens of Appzovers, and the Abjuratjon of a 
elon. 


Y the Common Law, the Coroner might, without the Concurrence 2 Hawk. P. 
of any other, receive an Appeal of Felony or Mayhem, on the Plain- C. 50, 51. 
utf's finding ſufficient Pledges to the Sheriff for the Proſecution ; but it 
being provided by Heftm. 1. cap. 10. that the Sheriff ſhall have Counter- 
Rolls with the Coroner, it ſeems that no Appeal, ſince that Statute, is well 
commenced hefore the Coroner, unleſs the Sheriff be preſent to take a 
Counter-Roll of the Proceedings; yet the Coroner ſeems ſtill to be the 
only Judge. | 

A Coroner cannot receive a Bill of Appeal of an Offence done out of the H. P. c. 151. 
County, becauſe there can be no Trial thereof by the County; but he mayS. P. C. 52. 
receive the Appeal of an Approver, or take the Abjuration of one who Oe F. 
confeſſes a Felony done in ary County; becauſe after ſuch Confeſſions wy 
there is no Need of any Trial 

A Coroner may certainly award Proceſs, till the Exigent on a Bill of Ap- 2 Hawk. P. 
peal before him, and ſuch Procels ſhall be awarded by him only, and not ©: A 
by him and the Sheriff jointly, and he may proceed thereon till Outlawry z hörites 5 
but ſince Magna Charta, by which it is enacted, cap. 17. That no Sheriff, there cited. 
Conſtable, Coroner, or other Bailiff of the King, ſball bold Pleas of the 
Crown, he cannot proceed to the Trial of the Appellee. 

An Appeal before the Coroner may be removed into the King's Bench *Pageggy 
or Chancery, by Certiorari directed to the Coroners and Sheriff, but not by H.P. C. 171. 
one directed to the Sheriff only. 2 Inſt, 176+ 

The Coroner may receive the Appeal of an Approver, for an Offence P 
in the ſame or in a different County; and if the Appellee be in the ſame C. 2. 
County, he may award Proceſs againſt him to the Sheriff till it come to the 


Exigent; but if the Appellee be in a foreign County, the Coroner ar 
Aal 


CO RON ERS. 


award Procefs againſt him, but muſt leave it to the Juſtices of Gaol-Deli. 
very, or others betore whom the Appeal is afterwards recorded. 
1 Hawk, P. A Coroner may take the Confeſſion and Abjuration of a Felon, and alſo 


0 the Confeſſion of any Felony by an Approver. And as to Abjuration, it is 


to be obſerved, that at the Common Law, if a Perſon accuſed of any 
Felony, (except Sacrilege) whether in the fame or any other County, for 
which he was liable to judgment of Death, and not charged with Treaſon, 
had fled to any Church or Church-yard, and within forty Days confeſſed 
himſelf Guilty before the Coroner, and declared all he particular Circum- 
ſtances of the Offence, and thereupon taken the Oath in that Caſe pro- 
vided, (the Subſtance whereof was, that he abjured the Realm, and would 
depart as foon as poſſible at the Port which ſhould be aſſigned him, and 
never return without Leave from the King, Cc.) he ſaved his Life, if he 
obſerved the Terms of the Oath, by going with all convenient Speed the 
neareſt Way to the Port aſſigned, c. but he was attainted of the Felony 
by ſuch Abjuration, without more, ard conſequently forfeited his Lands, 
Goods, Ac. And now by 21 Fac. 1. cap. 28 it is enacted, That no Sanc- 
tuary, or Privilege of Sand uaty, ſhall be admitted or allowed in any Caſe, 


F) Where the Act of one Cozoner ſhall be as 
effettual as if done by them all, 


(2) S. P. C. (a) Here ever Coroners are authorized to act as Judges, as in the 
. ha Taking of an Inquifition of Death, or receiving an Appeal of 


Felony, &c. the Ad of any one of them who firſt proceeds in the Matter, 
is of the fame Force as if all had joined in it; but it is faid, that after ſuch 
Proceeding by one of them, the Act of any other will be void; alſo it is 
(b) 39 H. 6. certain that (5) where Coroners are impowered only to act miniſterially, as 
40. b. in the Execution of a Proceſs directed to them, upon the Default or Inca». 


ond pacity of the Sheriff, all their Acts 2 void wherein they do not all join, 


(G) Ok Fees that he map lawkullp take, 


Y WWeſtm. 1. cap. 10. it is enacted, That no Coroner demand or 
| * take any Thing of any Man to do his Office, upon Pain of great 
_— 5 « Forfeiture to the King.“ 


this Statute 
was made in Afirmance of the Common Law, 


But it is enacted by 3 H. 7. cap. 1. That a Coroner have for his Fee, 

« upon every Inquiſition taken upon the View of a Body flain, 13s. 44. 

page 508. of the Goods and Chattels of the Slayer and Murderer, if he have any 
8 « * Goods; and if he have no Goods, of ſuch Amercements as ſhall 


* fortune any Townſhip to be amerced for the Eſcape of the Murderer, 

1 8 5 

every Inqui- Oc. 

ſit ion (not 

taken upon View of a Body dying in Gaol), he ſhall have 20s. and 9 d. for every Mile he ſhall be 

compelled to travel from his uſual Place o Abode to take ſuch Inquiſition ; to be paid by Order of 

Juſtices in Seffions, out of the County Rates; for which Order ao Fee ſhall be taken. See the AR 

tor Exception to the Coroner of the King's Houſheld, Tc. 8 
But 


COR ON E.R:$ 


But the Coroners endeavouring to extend this Statute to Perſons lain by 
Mitadventute, it was enacted by 1 H. 8. cap. 7. That upon a Requeſt 
made to a Coroner to come and inquire upon the View of any Perſon 
« ſain, drowned, or otherwiſe dead by Misfortune, the ſaid Coroner ſhall 
« diligently do his Office, without taking any Thing therefore; upon Pain 
« tg every Coroner that will not endeavour himſelf to do his Office, (as 
« afore is ſaid) or that taketh any Thing for doing his Office upon every 
«* Perſon dead by Miſadventure, for every Time forty Shillings “. 


But ſee preceding Note, ante 497. 


— 


() Of diſcharging him, and koz what Misdemea⸗ 
nozs puniched. | | 


F any Coroner be ſo far engaged in any other publick Buſineſs in the F. N. g. 163. 
County, that he cannot have Leiſure enough to attend the Office of aS. P. C. 48. 
Coroner, or if he be choſen Verderor of a Foreſt, or if he have not ſuffi-8 Co. 41. 
cieat Lands in the ſame County whereon to live according to his State and ** 
Degree ; or if he be diſabled, either by old Age or any inveterate Diſeaſe, 
as the Palſy, or the like, to execute his Office as he ought; and, as ſome 
fiy, if he follow any common "Trade, he(a) may be diſcharged by the 
VV rit De Coronatore exonerande, which being directed to the Sheriff, after a (a) Vide 
Recital of the particular Cauſe of the Diſcharge of ſuch Coroner, r 
mands him to cauſe another to be choſen in his Room. . 3 
| other, the 


Power and Authority of the firſt, %% fas, ceaſes. 


But if any Writ of this Kind be grounded on an untrue Suggeſtion, the Regiſter 
Coroner may procure a Commiſſion from the Chancery to inquire of the 1. d. 
I ruth of it, and to return he Inquiry before the King into Chancery; and OS 
& , * pak bags F. N. B. 164. 
it upon ſuch Commiiſion the Suggeſtion be diſproved, the King may makes, b. C. 49. 
2 Superſedeas to the Sheriff, that he do not remove ſuch Coroner, or if he 
have removed him, that he ſuffer him to execute the Office as he did 
before. | 
If a Coroner be remiſs in coming to do his Office when he is ſent for, S. P. C. 51. 
c. he thall be (5) amerced by Virtue of the above-mentioned Statute De Salk. 377. 
Coranatoribas, 1. 21. 
H.P.C. 170. 
| (5) That it 
he returns a wrong Preſentment, an Information will be granted againſt him. Comb, 386. 


Alſo by the 3 H. 7. cap. 1, If any Coroner he remiſs, and make not 
« Inquifitions upon the View of the Body flain or murdered, he ſhall forfeit And by 28. 
for every Default one hundred Shillings.” 2 1 wa 
And by the 1 H. 8. cap. 7. it is enacted, That if any Coroner Ce 
not endzavour himſelf to do his Office upon any Ferſon dead by Mit- appointed by 


* adventure, he ſhall forfeit forty Shillings.“ an annual 
Alſo by the 3 H. 7. cap. 1. it is enacted, That if any Coroner do not 3 
* certify his Inquiſition, he ſhall forfeit one hundred Shiilings.“ 53 


5 to any other 
Office, ſhall be convicted of extorting more than his lawful Fees, or of wilful Neglect of his Duty, 
or Miſdemeanor in his Office, the Court may adjudge him to be amoved from his Office; and ice the 
Statute tor the Manner ot chooſing another. 


CORPO- 


rege 499  *CORPORATIONS. 


(A) Df the Nature and different Kinds of Cozpo- 
22 499. 
FL, whom and in what Manner created, 500 
(0) Ok the Names of Cozporations. 501. 


And herein, 


1. Of the Name in its Creation. poi. 

2. How far the Name may be varied from in Grants 
by or to a Corporation. 502. 
. How far it may be varied from in Pleading and 
Judicial Proceedings. 503. 


o That Things are incident to a Coxpora- 


tion, 504. 
(E) — Co -- <a nd differ from natural Per: 
| fons, 


And herein, 


1. Of Grants made by and to them. 506. 

2. How they are to ſue and be ſued. 507. 

3. What they may do without Deed. 507. 

4. What Things they may take in Succeſſion. 508, 

5. Where they ſhall be liable in their natural Capa- 
cities. Fog. 


(F) Df the Diſſolution of Cozporations. 509- 


— 


(A) Df the Nature and different Kinds of Coz- 
porations. 


ente are of ſeveral Natutes, all of them inſtituted for the 

( | better Government of a People combined rogether, and living un- 
der a regular Syſtem of Laws. 

Of Corporations fame are Sole and ſome are Aggregate ; a Sole Cor- 

poration conſiſts of one Perſon only, as the (a) King ; ſoa Cler yman, by 


ooh ** being made (5) a Biſhop, Prebend, Parſon or Vicar, is (c) ſaid to be a 
Kol. Abr. Sole Corporation. 


80 no is a Corporation Sole by the Common Law, and has thereby ſeveral Privileges and Prero- 
gatives diſtin& from a common Perſon, vide Tit. Preregalive. () Theſe are founded by the 
King, and are under Eccleſiaſtical Government, vet the Common Law takes Notice of them, though 
not originally. c) If he holds his Poſſeflions ſingly, he is a Corporation Sole; but yet it with 
others he makes a Chapter, he is thereby Member of a Corporation Aggregate fo the fame Per- 
ſon, by being Incumbent of the ſame Preferment, may be both à Corporation Sole, and a Member 
uA Corporation Aggregate. Comp. Incumb, 372. 


A Cor- 


-— 


CORPORATION s. 


A Corporation Aggregate is an (2) Artificial Body of Men, com- 
oſed of divers conſtituent Members ad inſtar Corporis humani, the Liga- Gone 
* ments of which Body Politick or Artificial Body are the Franchiſes and 8e 5 
Liberties thereof, which bind and unite all its Members together; and the 8 _— 54 
whole Frame and Eſſence of the Corporation conſiſt therein, 1 
Show. 280. 
a : (a) And is 
fzid to be inviſible and immortal, and can only be created by Act of Parliament or the Ki Chare 
ter; for though lome Corporations are ſaid to be by Pretcription, yet ſuch Preſcription always ſup- 
poſes an original Grant from the Crown, which being lott or worn ont by Time, yet having run out 
into a Preſcription, ſtill continues to unite them. 45 E. 3. 2, 3. Co. Lit. 139. 4 Bull. 233. Fide 
ig the Argument of Quo Warrants againlt the City of Lenden, 115. Kelw. 138, 


Alſo Corporations are ſaid to be Eccleſiaſtical or Lay; of Eccleſiaſtical Co. Lit. 250. 


Corporations ſome were called (b) regular, as Abbots, Priors, Cc. other: 3 


ſecular, as Biſhops, Deans, &c, 3 

a : lived under 
certain Rules, and had vowed true Obedience, wilful Poverty, and perpetual Chaſtity ; but are now 
diſlolved. Co. Lit. 93. 


Of Lay Corporations ſome are faid to be for general Government ; as 
taoſe of Mayor and Commonalty, Cc. ſome for a particular Purpoſe, as 
for the Advancement of (c) Learning, (4) Charity, or ſome (e) particular (which by 
Trade or Branch of Bufineſs : Theſe receive their Sanction from the Crown, theCivilLaw 
and muſt be by the King's Licence; though a private Perſon may be re called 


Founder, and may give them Laws to which they muſt ſquare themſelves irs 
in their future Conduct, — 
ſidered as 


Lay Corporations. Carth. gz, (4) Such are Hoſpitals. (e) As Trinity-Heuſe for regulating 
Navigation, Szuth-Sza Company, &c. Vide Tit. Mandamus. 


3 


(B) By whom, and in what Manner created, 


HE King, by Virtue of his Prerogative, is the (/ only Perſon that 5 
can erect either an (g) Eccleſiaſtical or (5) Lay Corporation. 8 


have found- 

ech or incorporated a College, &c. here, but it ought to have been done by the King himſelf. 4 Co. 
107. b. (g) s Co. 26. a. Cawdry's Cale. (+) 49 E. 3.4. 49 All. 9. Bro, Preſcription 12. 
10 Co. 33. b. 

Yet the King may give Power to a common Perſon to name the Corpo- 10Co. 33. b. 
ration, and the Perſons it is to conſiſt of; but when he hath ſo done, this 
a rg does not take its Eſſence from the common Perſon, but from 
the King. | 

Alſo 17 the 3 Fliz. cap. 5. every Perſon ſeiſed of an Eſtate in Fee- Vide 2 Inſt, 
imple, may by Deed inrolled in the High Court of Chancery ere& an 720. This 
Hoſpital or Houſe of Correction, which ſhall be incorporated, and have sue "4 
perpetual Succeſſion, and ſhall be viſited by ſuch Perſons as ſhall be no- Pede 


minated by the (1) Founders thereof, Cc. (i) By the 


Common 


Law, he that gives the firſt Poſſeſſion to the Corporation, is the Founder. 38 Af. 22. 5o AN. 6, 
Bro, Corody 12, 1 Co. 33. b,—But if the King and a common Perſon give Poſſeſſions to a Corpora - 
on at one and the ſame Time, the King only ſhall be the Founder by his Prerogative, 5 Afl. 6. 


In the creating a Corporation, the Law does not ſeem to require any ſet 4 
Form of Words 10 be made uſe of, as incorpore, funds, erigo, De but any Salle 42 


Words (J) equivalent will be ſufficient. (i) As conſtin 
| | tximus the 
Mea of ſuch a Town a Corporation, 2 Mayor, Cc. a Rol. Abr. 197. 


The 


NM m 


Vos. I. 


CORPORATION S$ 


The King may grant to the Commonalty of D. that they ſhall he 
incorporate by the Name of Mayor, &c. and that they may chuſe à 
Mayor, Sc. and this is a good Corporation, though the Election of a 
| Mayor is in (a) futuro; for there is a Diverſity between a Power, Li- 
page 501 * berty, Franchite, or other Thing newly created, which may take Effect 
in futuro, and an Litate or Intereſt which none can take without a preſent 
(a) By a ſpe. Capacity. 
cial Act of | 
Parliament it was enacted, that there may be built one meet Houſe, Cc. that the ſame may be 
called, &c. and the Lord, Cc. may be Governors, &c. and the ſaid Govornors, Cc. ſhall for ever 
hereafter be incorporated, &c, it was refolved, that no Hoſpital was incorporated by this Act, be- 
caule all the Words are de future. Co. 23, 24. 


(3) Rol. Rep. A Patent procured by ſome few Perſons only, ſhall not (4) bind the Reſt, 
226, nor (c) can the Inhabitants of a "Town be incorporated without the Aﬀent 


1 the major Part of them. 


Mod. 13 As it is the King's Charter that creates Corporations, fo ſuch Charter 
7 0k anticnt (4) may mould and frame them as it ſhall think fit. 


Time, the 
Inhabitants of a Town were incorporated when the King granted to them to have Guild! am Merca- 
teriam. Reg. 219. 10 Co. 30. 1 


If the King grants Lands to the Men or Inhabitants of D. herelibus 6 


meg 4 . ſucceſſoribus ſuis, rendering (e) Rent, (/) for any Thing touciing ) thee 
2 H. 5. 13, Lands, (5) this is a Corporation, but not to other Purpoſe: 


(e) If the 

King grants H:minibas de Iſlington to be diicharged of Toll, this is a good Corporation to this fatem, 
but not to purchaſe. 21 E. 4. 59 Where the King, in giving Lands to the Inbabitant of a Jou, 
on a Suppoſition that they were incorporated, ſhall be ſaid to be deceived in his Grant, and the Grant 
void. 1 Rol. Abr. 613. Co. Lit. 3. a. Lane 21,——By the Foreſt Law, a Grant o a Fiivilege 
within a Foreſt, to all the Iahabitants, being Freeholders within this Foreit, is good. 4 luft. 297. 
By this they have Capacity to take, but not to grant the Lands to another, Cro, Eliz. 38. 
(z) Where a Charter made to Aliens may. incorporate them guzed the King, and not gurad others, 
Rol. Rep. 148, 296. (4) But if the King releaſes the Rent, the Corporation is % facto diſſolw ed. 
Dyer 100. pl. 70. 


10 Co. 31. One Corporation may be made out of another; but it muſt be by the 
$44 "OM King's Charter; therefore where the Mayor and Commonalty of London 
-- Sa 584. preicribed to make another Corporation in the City; though their Cuſtoms 
Sid. 291. are Confirmed, yet it was held not to be good, without the King's Char- 
2 Keb. 52, ter, 


63, 88. 
Salk. 192, 
Pl. 5. 
(C) Df the Names of Cozpozations: And herein, 
1. Of the Name in its Creation. 
8 E. 4. 201. "HE Names of Corporations are given of Neceſſity ; for the Name is, 
Leon. 307. as it were, the very Being of the Conſtitution ; for though it is the 


* — N Will of the King that etects them, yet the Name is the Knot of their Com- 


Perk, 8. | bination, without which they could not perform their Corporate Acts; for 


It 


: 
L 
1 
t 
4 
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ir is no Body to plead and be impleaded, to take and give, until it hath 
(a) got a Name. 2 my 2 


je Lit. 201. 
11 Co. 20 Owen 35, Dali. 78, (4) 2 Bendl. 2. 10 Co. 28, 2 laſt, 666. that the Name of 
a Corporation is as the Name of Baptiſm, which cannot be changed. t 


621 —— 


This means by the Corporation itſelf, for the King may grant and the Corporation accept a new 


Charter by a different Name. 


The Names of Corporations are uſually taken, firſt, from the Perſons of 
which they conſiſt; ſecondly, from the Ute and Deſign of their Being; 
thirdly, from the Names of the Patrons that firſt procured their Inſtitution ; 
fourthly, from the Place where they recide ; fitthly, from the Names of 
Saints, 

But though a Corporation muſt have a Name, yet that muſt be under- Salk. 191. 
ſtood to be either expreſſed in the Patent, or implied in the Nature of pl. 3. 
the Thing; as if the King ſhould incorporate the Inhabitants of Dale Per Holt. 

* with Power to chuſe a Mayor annually, though no Name be given, yet it * 
is a good Corpotation, by the Name of Mayor and Commonalty. So the age 502 
City of NVorwtch is incorporated to be a Mayor and Sheriffs, by the Charter 

of Henry the Fourth, and are called Mayor, Sheriff and Commonalty. 

Alſo the King may incorporate a Town by a Name, and after by ano- 21 E. 4. 59. 
ther Name, and then they ſhall uſe their Name according to their ſecond Fitz. Grant 
Corporation ; and () yet they ſhall continue their (c) Poſſeſſions they had 7978 : 5 
before by the other Name, _ ye 

to tne Cor 
poration re- 


mains, though their Name is changed by a new Charter. 3 Lev. 2 38. (c) And all other Fran- 
chiſes and Privileges. 4 Co. 87. b. 


So a Corporation may be incorporated by one Name, and Power given Jones 261 
them to ſue and purchaſe Lands by another Name. Cellege of 
Phyfictans 

and Butler, Lit. Rep. 168, 212, 380. Cro. Car. 256. S. C, 


The College of Phyſicians were incorporated by the Name of the Preſi- 5 Mod. 327. 
dent, College or Commonalty of the Faculty of Phyſick; and afterwards ge of 
in the Patent it was granted that the Preſident of the College ſhould ſue 5 * N eo 
and be ſued in Behalf of the College. The College brought an Action 2 Salk. 48 1. 
#72inſt Dr. Salmon, upon the Statute for practiſing without Licence, under S. C. pl. 2. 
the Seal of the College, and declared by the Name of the Preſident and Ld. Raym. 
College, or Commonalty ; and the Court allowed to ſuc by either ; and ©*** 
ſo were the Precedents ; for though it was a rare Inſtance that the Corpo- 
ration ſhould be incorporated by one Name, and have Leave to ſue by 


another Name; yet when it is fo, it is very natural and proper. 


2. How far the Name may be varied from, in Grants by or to a 
Corporation. 


Although the Names of Corporations are not merely arbitrary Sounds, 10 Co. 125. 
yet if there be enough ſaid to ſhew that there is ſuch an artificial Being, and Gouldſ. 122. 
to diſtinguiſh it from all others, the Body Politick is well named, though 
the Words and Syllables are varied from ; and this the rather in Grants, 
which are to have a favourable Conſtruction. 

So if the Name be expreſſed by Words, (4) ſynonimous, it is ſufficient ; 10 Co. 125. 
33 if a College be inſtituted by the Name of Guardianus & Schelares Domus (a] So it the 

Mm 2 Foy = 
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med by five Collegii Scholarium de Merton, and they make a Leaſe by the Name 
Prefeſitus Of Cuſios & Scholares, it is good. 

& Socii | 

where it ſhou}d be Schelares, it is good. 11 Co. 20.— 80 if J. S. Abbot of B. makes a Leaſe by 
the Name of J. S. Clericur de B. 11 Co. 21. 


10 Co. 125. If there be a Corporation founded by the Name of Mayor and Burgen- 

The Cale of ſe; Burgi Dom Regis de Lynn Regis, and an Obligation is made to then 

ng Burge: by the Name of Mayer and Burgenſes de Lynn Regis, without ſaying Burgi 

ſes of Ln Dom Regis, it is well enough; for the Parties are ſufficiently expreſſed 

Regis. and all Boroughs are founded by the King. 

i 6. If a Houſe be founded by the Name of Miniſter Dei pauperis domus, and 

Stra. 61;, A Leaſe be made by the Name of Miniſter pauperis domus Dei, this is wel 
enough; for the ſame Deſign is ſpecified by both Names. 

10 Co. 125, But if a Houſe be founded by the Name of Guardianus & Scholares 
Domus five Collegii Scholarium de Merton; and a Leaſe be made by them, 
by the Name of Guardianus & Scholures Domus five Collegii de Merton, i: 
is a material Variance of the Name, ſince they have not expreſſed the De- 
ſign of the Houſe, which is a ſubſtantial Part of the Name. 

page 503 But if a College be inſtituted by the Name of Aula Scholarum Reg inæ, 

A to be governed by a Provoſt, and they are confirmed by the King, by the 

4 +: nay Name of Præ paſitas & Scholares Aulz Reginæ, and they make a Grant of 

Caſe, an Adyowſon by that Name, this is good; for that College would never 
have a Name according to the Words of the firſt Charter, for then it would 
be a ſole Corporation, which is contrary to the general Convenience of 
ſuch a Body, for the Name would be Pr pettus Scholarum Aule Reginæ, 
which cannot be intended. and the Word Scho/ares is not required as in the 
former Caſe ; and the placing it where it is confirms the Eſtabliſhment ; 
and this Confirmation of the King, and common Appellation, are good 
Interpreters of the original Intent of the Name. 

Co, 124. Edward the Fourth incorporated the Dean and Canons of Windſor, by 
the Name of The King's Free Chapel of St. George the Martyr ; and in the 
Time of Philip and Mary they made a Leaſe, by the Name ot The Dean and 
Canons of the King's and Queen's Free Chapel, fc. this was held a material 
Miſtake of the Name; for it takes its Name from the Founder, that is here 
miſtaken, and the Name of a different Perſon ſubſtituted in his Room. 

Poph. 57. If a Corporation be founded by the Name of the Dean and Chapter of 
the Cathedral Church in Oxford, and they mike a Leaſe by the Name of 
the Dean and Chapter of the Cathedral Church in the Univerſity of Oxford, 

(A Co this is well enough; for the (a) Place of the Situation is well and ſuffici- 

rpo- x 
ration maſt ently ſhewn. Fr 


be named of oF | | 
ſuch a Place as will diſtinguiſh its Situation from others. Jide 10 Co. 29. b. 32. b. 2 Brownl, 244. 


And. 196. Rol. Abr. 513, 


If the Prior of St. Michael of Coventry makes a Leaſe by the Name of 
0 85 K 2 * The Dean of Coventry, this is good; ſo (b) if they had granted an Annui- 
Corporation ty OT Corody, and the Name of the Saint had been omitted, 


be inſtituted - 

in Honour of St. George the Martyr, and in the Leaſe they omit the Word Martyr, it is well 
enough: for the Name of Dedication is but an empty Sound, and no otherwiſe requiſite than to dit- 
cinguith the Corporation from all others. Poph. 59. 


Cro. Eliz. If there be an immaterial Addition, this does not hurt; as if T6: 
646, Preſident of Scholars of Corpus Chriſti College in Oxford make a Leaſe by 

| the Name of Preſident and Scholars of Corpus Chriſti College in Oxi, 
Com' Oxon, this is good; for utile per inutile non vitiatur. 


_— 1 Deviſes, if the Name of the Corporation be miſtaken, yet if there be 


Dyer 106. 


11 Co. 21. Words ſufficient to ſhew that the Teſtator could only mean and intend ſuch 
an 


* 


1 
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an one, it will be ſufficient ; as a Deviſe to George Biſhop of Norwich,Perk. 8. 
when his Name is John, Cc. Owen 38. 
Daliſ. 78. 
But if a Deviſe be to the Abbot of $2. Peter, where it is really the Ab- Hob. gz. 
bot of St. Paul, the Deviſe is void; tor here the Saint's Name is the only '9 H. 8. 8. 
Specification of the Party in the Deviſe, which is miſtaken, 


3 How far it may be varied from in Pleading and Judicial Proceedings, 


There is a Difference between Writs, Declarations, Ic. and Obligations s Co. 6;. 

and Leaſes, Cc. for if the Name of a Corporation be miſtaken in a Writ, 

a new Writ may be purchaſed of common Right; but if it were fatal if 

miſtaken in Obligations and Leafes, the Benefit of them would be wholly 

loſt ; and therefore one ought to be ſupported, though not the other; as 

(a) where Jh Abbot of N. granted Common of Paſture to J. S. by the () A Cor- 

Name of William Abbot of NV. this was held good; but if this Name had H. Taten 

e a 3 inſtituted by 

been thus miſtaken in a Writ, it had been fatal. the Name of 
| Præfecti & 

Cuardiansrum naue ger de Rederiße, and an Action brought by the Name of Prefati Gardianis & 

Seciii, and held ill, 2 Bulſt, 233 Tiphng and Hexal, and 10 Co. 21 In pleading a Leaſe by 3 

Dean and Chapter, the Name of the Dean mult be ſhewn. Co, Lit. 3. 2. 


There is alſo a Difference between an ancient Corporation and a Cor- Page 504 
poration newly creed ; for an ancient Corporation, by Ute, may have Hob. 211. 
a ſpecial Name differing in Subſtance, but otherwiſe of a Corporation cre- NY 54- 
ated within Memory; for this regularly can only have the Name by which * 


it is inſtituted. Latch 229. 
11 Co. 94. Dyer 279. 3 Mod. 6. 


If the Advowſon of Popiih Recuſants Convict be given to the Chancellor 10 Co, 57. 
and Scholars of the Univertity of Oxford, and they bring their Action by ey 
the Name of the Chancellor, Mailers and Scholars of the Univetfity of Ox- 09 I 
ford, this is well brought; for a Corporation by Act of Parliament may 
take by another Name than that by which it was inſtituted; for in Acts of 
Parliament, the Subject and Deſign of the Legiſlature muſt be reſpected ; 
and thoſe that have the Power wholly to change the Name of Things, 
have certainly Power to alter it in any Act of theirs; and all inferior Ju- 
riſdictions are bound to {upport the Senſe of the Law, and not to deſtroy 
it, if it hath any Meaning. 

A Parton muſt be impleaded by Chriſtian and Surname, and not Jen, Inſt. 666. 
Parion of D. Ec. but in other fole Corporations, the Chriftian Name only Yel#-34, 49. 
is ſufficient ; as Jabu, Biſhop of Canterbury; Thomas, Abbot of D. Wc. 1 laſt. 666: 

But where the Coiporation is aggregate of many capable Perſons, as Skin. 2. 
Mayor and Commonal:y, Dean and Chapter, Cc. none of them in plead- Pl. 2. 
ing are named by their proper Chriſtian and Surnames ; and the Reaton 1s, 
becauſe, in the firſt Place, the Death of the Individual is a good Plea in 
Abatement, for a new Succeſſor comes in his Place, that was not Party to 
the former Writ ; but Bodies aggtegate are immortal and invariable; and 
therefore the Parties to the firſt Writ are always the fame, a 

If a Writ is brought by the (5) Warden and College of Al! Souls, for Cio. Fliz. 
Lands, Sc. quod clamant eſſe jus & hereditatem ſuam, this is well enough, 72 3 
though it is not ſaid Jure Collegii; for they have no other Capacity. 1 71. 

S. C 


(5) If a Parſon pleads he was ſeiſed, he muſt ſay Jure Eccleſiæ, for that he hath two Capacities z /ecvs 
of an Abbot, Dean and Chapter, &c. Leon. 153. per Anderſon, —So in Cale of a Bikop, ic mult be 
ſewn guo Jure. 2 Lev. 68, Vent, 223,-Where it cannot be alledged that a Mau was ſeized Jure 
Preſpyteratus, but ought to be Jure Cantarie, vide Cro. Car. 115.—lf a Dean and Chapter, being 
Parſons impar ſence of the Church of D. demand the whole Church, Sc. they ſhall tay they were 


ſeiſed Jure Eccleſiæ de D. Plow, 303. 17 
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Cro. Car, If the Corporation be named by their Name, and afterwards miſtaken , 
2+ as if Judgment be given in an Aion of Debt, that the Mayor or Com- 
aling and = ' R » 
The Mayer monalty and Citizens ſhould recover the Debt and 64. Colts eiſdem Major 
of Lenden. Communitati adjudged (omitting civibus) was held to be Error : But after. 

wards upon Motion in C. B. and upon Examination of the Doggett Roll 


(where it was well entered) it was awarded to be amended. 


(D) What Things are incident to a Cozpozation. 


Corporation is a Creature of the Charter that conſtitutes and gives 


Mod. 13. : pg s . 
Rol Abr. it Being, and preſcribes Bounds and Limits to its Operations, beyond 
$25. which it cannot regularly proceed; yet there are ſome Things (a) incident 


(a) hed to a Corporation, and which it may do without any expreſs Proviſion in 
Coe the AQ of Incorporating. 


poration 1s 
duly creat- . 
ed, all other Incidents are tacitly annexed. 10 Co. 30. b. that it is incident to ſue and be ſued, to 


purchaſe and ſell; but wide Tit. Mertmain, and 10 Co, 39, Rol. Abr. 515, Hob. 211. 


page 55 As if the King creates a Corporation, and does not give any expreſs 
Power in the Letters Patent to make Laws, yet this Power is incident to the 
Corporation, and included in their Incorporation ; for a Body Politick can- 
10 Co. 31. not be governed without Laws, but theſe By-Laws (4) ought always to be 


Moor pr J. ſubject to the Laws of the Realm, as ſubordinate thereto. 


5 Mod. 439. ; . . | 
(b) That every By-Law, by which the Benefit of the Corporation is advanced, 1: à good By-Law, for 


that very Realon, that being the true Touchitone of ail By-Laws, Carth. 482. per Hal, wide Tu, 
By Laws. 


12 Co. 120, , Antient Corporations have, as incident to them, a Power of (c) eleQing 
3 Mod. 14 Members; but in newly erected Corporations, the Charter that gives them 
le) If the Being, muſt provide for their Continuance and Succeſſion. 

King creates | 

2 Corporation of a Mayor and eight Aldermen, with a Clauſe in the Patent, Qu-d ſi er mortem ge 
remottonem alicujus Aldermanni liceat maj ri & ceteris Alder mannis injra otto dies proxims p:/? 
mortom wel remotionem, Cc to elect another Alderman into his Place, though no FleQion be within 
eight Days after the Death of an Alderman, yet they may elect an Alderman at any Time after, 
Rol. Abr. 513, $14. And now vide the 11 Geo. 1. c. 4. and for the Manner of elc&ing,.g Ann. 
c. 20. 3 Bulſt. 71. Salk. 190. pl. 1. and Tit. Officers. 


Rol. Abr. If a Corporation be created of a Mayor and eight Aldermen, with a 
88 Clauſe in the Patent, that if any of the Aldermen die, or be removed, that 
& vid; be it ſhall be lawful for the Mayor, and the Reſt of the A'dermen, within eight 
Statute 33 Days after the Death or Removal, to elect another in his Place, though it 
H. 8. c. 27. is not limited that they, or the greater Number of them, may elec, yet 
the greater Number may elect. 
Rol. Abr, And if in the above Caſe, the Mayor, at the Time of the Death of an 
515. Alderman, be abſent from London till after the eight Days, and the Alder- 
men, within eight Days, come to the Deputy, and require him to make 
an Aſſembly of them to eleQ another within the eight Days, and he retules, 
and thereupon the greater Part of the Aldermen aſſemble themſelves with- 
out the Mayor or his Deputy, and ele& an Alderman; this is a void 
Election, for the Mayor (4) ought to be preſent at it, by the Words of the 
(4) But for Grant. | 


this vide | 
3 Mod. 15. and how it is now remedied where the Mayor, or other Officer, who ought to preſide, 
wilfully or accidentally abſeate himſelf, by the 11 Geo. 1. c. 4,* 


— — — — a - —— 


* By th.s Statute, where ihe Election is omitted, the Couit of King's Bench is to award a Mandamus. 


Alto 
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Alſo where a Charter impowers a Corporation to chuſe Officers, it im- s Mod. 440. 
pliedly obliges the Perſons choſen to undergo and to ſtand to the Nomina- 
ton ; for by accepting of any Letters Patent, there is an Obligation on 
the Parties accepting to perform all Things thereby required, as to un- 
dergo all Charges, Offices, Cc. | | 
Corporations have alſo divers Franchiſes, Ic. as Felons Goods, Waifs, 14 H. 8. s. 
Eftrays, Treaſure-Trove, Deodands, Courts and Cognifance of Pleas, 9 K. L. 527 
Return of Writs, Fairs, Markets, Exemptions from ſerving in Offices or on Je, * 
a Jury, Exemptions from Payment of Toll, the Aſſiſe of Bread and Beer, Keb. 846, 
a Pillory and  umbrel, the Office of a Juſtice of Peace, Coroner, Clerk Raym. 113. 
of the Market, c. but theſe muſt be mentioned in the Charter, and 
cianted by expreſs Words 
And if there be Letters Patent, which grant to the Body Politick an Ex- 


emption from Tolls or Privileges of Fairs, (a) Commons, Cc. all the par- 5 oy 440. 
'(cular Members ſhall take Advantage of theſe Grants, * 1 
Corporatic n 


of « Town cannot preſcribe for the Freeholders of the Town. 2 Keb. 25. 


a. 


) how Coppozations differ from natural Jer: Page 506 
ſons; And herein, 


1. Of Grants made by and to them. 


AE a Corporation Aggregate is ſaid to be inviſible, immortal, 46 E. 3. 2 3 


and to exiſt only in Suppoſition and Intendment of Law, yet ſuch an(*) _ 
orporati- 


artificial Body are by their Creation () capable of (c) purchaſing and part- le not 


ing with their Poſſeſſions. | capable of 4 
Protection 
frifeFur* or meratur', becauſe the Corporation itſelf is inviſible, and reſteth only in Conſideration of 
Law. Co, Lit. 130. 2 Bulſt. 233,-—lt hath not been known that a Corporation hath been bound in 
a Recogniſance or Statute Merchant, Moor 68. pl. 182.*—They cannot do Homage or Fealty, be- 
cauſe they mult be done in Perſon. Co. Lit. 66. b. 4 Co. 11-4. 10 Co. 32. v. But they 


cannot retain, without a due Licence, in Mertmain. Co. Lit. 99. vide Tit. Mert am. 


— — — 
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— 
— 


* Sed gu. if it might not legally be done, under the Common Sea! ? 


But a Dean without the Chapter, a Mayor without his Commonalty, 21 F. 4. 12. 
the Maſter of a College or Hoſpital without his Fellows, cannot purchaſe Moor. 88. 
or grant, or make any Contract that will bind the Corporation. 

If a Remainder be limited to ſuch a Corporation as the King ſhall next Vd, Tit, 
ereQ, this is no good Remainder, though a Corporation be erected before K-nainder 
the particular Eſtate determine; for though a Remainder limited to the wh 4. 
eldeſt Son of J. & in ſuch a Manner be good, yet this Body of Men is 
only capable of taking when they are in eſſe. 

If a Feoffment or Grant be made by Decd to a Mayor and Commonaity, | 
or any other Corporation Aggregate of many Perſons capable to purchaſe, 7 = 
they have a Fee- ſimple without the Word Succeſſors, (d) becauſe in Judg- rb 


ment of Law they never die. given to the 
| King by 


Deed inrolled, without the Word Succeſſors or Heir, à Fee-fimple paſſeth. Co. Lit. 9. 


If a Leaſe be made to a Corporation Aggregate for the Life of the Lef-21 E. 4. 76. 
for, this is a good Eſtate for Life, becauſe the Lite of the Leſſor, which 8 . 
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is wearing and will determine, is the Meaſure of its Continuance ; but if , 
Leaſe be made to a Corporation Aggregate for their own Lives, this is no 
Eſtate for Life, but a Fee-ſimple ; tor the Leaſe being made to them as 2 
Body Politick, which hath a continued Succeſſion, and never dies, a Leaſe 
made to them during their Lives, is equal to a Grant made to them while 
they continue a Body Politick, which, by Reaſon of the perpetual Succeſ. 
ceſſion of its Members, is in Law looked upon to be for ever. 
C0.122,126, A Corporation cannot be ſeized to the (c) Uſe of another; and therefore 
(e) Whether it is ſaid, that if one by Licence, without a valuable Conſideration, make 2 
| they may be Feoffment, levieth a Fine, or ſuffers a Recovery, or the like, to a Cor 
= ration, to the Uſe of J. S. that the Corporation ſhall have it to their own 
Rol. Abr, e. 
gig * | 
In Danv. 3. V. 365. it is ſaid a Mayor and Commonalty may be Executor, cites 12 E. 4. 9. b. ad- 
mitted, Wentw., Off. Exec. 24, 25, S. P. 


Leon. zo. If 4. grants to the Mayor and Burgeſſes of D. the Moiety of a Yard- 
Land, in the Waſte of without deſcribing in what Part it thould 
be, or how it is bound, the Corporation cannot make their Election by 
Attorney, but are firſt to reſolve on having the Land, and then they make 
a ſpecial Warrant of Attorney, reciting the Grant to them, and in which 
Part of the faid Waſte their Grant ſhould take Effect, and according to ſuch 
Direction the Attorney is to enter. 


*Page 507 2. How they are to ſue and be ſued. 


f Corporations Aggregate muſt ſue and defend by (a) Attorney; and there- 
3 — 2 ſore the (5) proper Proceſs againit them is a Diſtringas. 
cannot be 


eſſoigned. Dalf. 121. pl. 15,4.—cannot be outlawed. 10 Co. 32. b,—No Attachment lies 1gainf 2 


Corporation, Raym. 152.——(6) Where on ſuch Procels the Court will order the Sheriff to retwin 
good Iſſues. Salk. 191. pl. 2. | 


2 Vern. 396. After Service of a Writ of Execution of a Decree againſt a Corporation, 
wings the next Proceſs is a Diſtringas, and after that a Sequeſtration, which being 
n. 118. 8 
| once awarded, they can never after come and pray to enter their Appeat— 
ance, as they might have done on the Diſtringas, which iſſues for that very 
Purpoſe to compel them to appear ; but the Appearing being palt, the 
Proceſs muſt go, becauſe the Appearance being only in Favour of Liberty, 

can be of no Service to a Corporation, which cannot be committed. 

A Corporation Aggregate cannot diſtrain in their own Perſons, but by 
le S their Bailiff, and therefore no (c) Replevin lies againſt them by the Name 
be declared Of their Corporations. 
againſt, as '* | . 
Cuſtodia Mareſchalli, 6 Mod. 183, Ld Raym. 79. 12 Mod. $59, 672. 3 Will. Rep. 426. Stia, 
612. 2 Ld, Raym. 1532, Stra. 614. Cannot ſue as a Common Informer. 2 Stra. 1241. 


3. What they may do without Deed, 


Aggregate Corporations, confitting_of Ferant Succeſſion of various 
Ce. Lit. 94. b Perſons, can regularly do no AQ without Writing ; therefore Gifts (4) by 


dec. brand (e) to them, (/) mult be by Deed, 


170. 

> Bead. 306. Raym, 194. (4) They cannot attorn without Deed. 6 Co. 38. b. (e) A Giſt 
to a Dean and Chapter, or other Corporation Aggregate, muſt be by Deed. Co, Lit. 94. b.— But an 
Abbct, Biſhop, Parton, &c. or other ſole Body Politick, might have been inteoffed without Deed. 
Co. Lit. 94. b —(f) Where if pleaded, the Thing is done, it mult be intended by Deed, Cro. Jac. 
411. 2 Saund, 395, | 


A Cor- 


w_ oo” ' Wy 5 - _.. & 


CORPORATION Ss 
A Corporation Aggregate cannot, without Deed, command their Bailiff 


io enter into certain Lands of their Leaſe for Years, for a Condition broken, . Ab": 


But a Corporation may employ one in ordinary Services without Deed, Veat. 47. 
a5 a Butler, Cook, &c. but not to appear for them in an Aſſiſe, or any Mod. 18. 
other Act which concerns their Interelt or Title. 

So a Man may avow the . Cattle Damage-feaſant, as Bailiff to a 3 Lev. 107. 
Corporation, without having any Precept in Writing. | 

Alſo a Corporation Aggregate may appoint a Bailiff to diſtrain without Salk. 191. 
Deed or Warrant, as well as a Cook or Butler; for it neither veſts nor de-Pl- 3- 
veſts any Sort of Intereſt in or out of the Corporation. 

So if the Sheriff makes a Warrant to a Corporation that hath Return of Moor $52. 


Writs to atreſt a Man, they may by Parol make a Bailiff to execute it. 


Ifa Leaſe for Years be made to a Corporation Aggregate of many, „ Co. 68 
they cannot make an (a) actual Surrender thereof, but by Deed under their (a) But if 


Seal. they aceept 
2 new Lenſe thereof, this is a Surrender in Law of their firſt Leaſe. 10 Co. 68. b. 


If the Churchwardens of S. are incorporated, c. and the King leaſes, 10 Co. 68. 
ic, to them for twenty-one Years, and, in Conſideration of a Surrender 
thereof, leaſes to them for fifty Years, they may with their own Hands, 
* and without Writing, (6) deliver the firſt Letters Patent into Chancery to“ Page 508 
becancelled, | 
(6) A Dean 
2nd Chapter in their Chapter Houſe acknowledged a Deed of Grant of their Lands to the King, with- 


out making an Attorney, Moor 676. held clearly by Egerton Lord Keeper, that it might be done, as 
well as to put their common Seal to a Deed without Attorney; but vide Leon. 184, Rol. Rep. 82. 


In EjeAment, the Plaintiff declared upon a Demiſe made to him by the Carth. 390. 
Aldermen and Burgeſſes of —— without ſetting forth that it was by 22 1 
Deed, or under the Seal of the Corporation, and on a Writ of Error, it “““ 
was held well enough; and that this being a fictitious Action to try the 
Title, the Demiſe need not (c) now be ſet out to have been by Deed. {c) Where 

m an Eject- 
ment for Tithee, the Demiſe not being by Deed, the Judgment was arreſted, Cro, Jac. 613. 
Swadling and Piers, 


If a Mandamus be directed to the Mayor and Commonalty of T. the Re- Salk 192. 
turn may be made in the Name of the Corporation, without the Common pl. 4. Q vide 
Seal, or the Hand of the Mayor ſet to it; for though a Corporation Cana. y * 
not do an Act in pars without their Common Seal, yet they may do an Act ofa Clare 
upon Record, by which they are eſtopped to fay it is not their Act. ration, put 
to a Deed 
by a Perſon who is not Mayor, does not make it the Deed of the Corporation. 12 Med. 423. 


4. What Things they may take in Succeſſion, 


A Corporation Aggregate may take any Chattel, as Bonds, Leaſes, &c. co Lt. 46 b. 
in its Political Capacity, which ſhall go in Succeſſion, becauſe it is always Rol. Abr. 


in Being, | | 515. 
But (e) regularly, no Chattel ſhall go in Succeſſion, in caſe of a Sole Lit 46.b 
Corporation, Hob: 64. 
| Dyer 48. 


Co. Lit. 9. 2. (c) But a Sole Corporation by Cuſtom may be enabled by the ſame Cuſtom to take 
2 Chattel in Succeſſion, as the Chamberlain of London, whoſe Succeſſor by Cuſtom may have Execu- 
tion of a Bond or Recognizance ackgowledged to his Predeceſſor for Qrphanage Money. 4 Co. 65. 
Cro, Eliz. 464, 682. 

Therefore 


ORR POR ATI ON 
: Therefore if (4) a Leaſe for Years be made to a Biſhop and his Succeſ. 
Co.Lit.46.. ſors, and the Biſhop dies, this ſhall not go to his Succeſſors, but to bis 
(4d) The Or- 
naments of Executors. | 


the Chapel | | 
of the Predeceſſor belong to the ſucceeding Biſhop, and are merely in Sueceſſion, though other Chat. 


tels, in caſe of a Sole Corporation, belong to the Executors of the decealed, and go not in Succeflion, 
12 Co. 105. So the anticnt Jewels of the Crown ſhall go to the Succeſſor, and are not deviſable 
by Teſtament. Co. Lit. 18. b, ——But may be diſpoſed of by Patent. Cro. Car. 344. 


6e) 19 H.6. If a (e) Maſter of an Houſe, that hath a Covent and Common Seal, re- 
44. Rol Abr. covers in an Annuity, and after Arrearages incur, and after he dies, the 
515. where fyicceeding Maſter ſhall have che Arrearages, and not the Executor of the 


5 
_ _— redeceſſor, becauſe the Executor could not make a Teſtament. 


ſhall recover 
Damages in a Writ of Entry, though it is otherwiſe in caſe of a Biſhop, and other ſole ſecular Bodies 


Politick. 2 Inſt. 286. 


19 H. 6. 44. But if a Parſon recovers an Annuity, and after Arrearages incur, and of- 
Rol. Abr. ter the Parſon dies, the Executor of the Parſon ſhall have the Arrearages, 
5175. and not the Succeſſor, becauſe he could make a Teſtament. 

Rol. Abr. By the Charter granted to the College of Phyſicians, and confirmed in 
516. Parliament, the Offenders in practiſing Phyſick in London, without Admil— 
Atkins and ſion by the College of Phyſicians, ſhall forfeit 57. for every Month, unun 
Gardner. dimidium Regi & alterum dimidium dio Pra ſidenti & Collegio ; on this 
Cro. Jac. Charter it was held, that if the Preſident of the College recovers in Debt 
Noy 121, Againſt an Offender, and dies, the Succeffor ſhall have a Scire facias to 
Brownl. 93. execute it, and not the Executor; for the Predeceſfor recovered it as due 
S. C. to him and the College. 


page 509 * 5. Where they ſhall be able in their natural Capacities, 


Vide Tit. If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Dil- 

Dilſeiſs. ſeiſors in their natural Capacity, and the Perſons who committed the Wrong 
ſhall be charged therewith, and not the Corporation, wh:ch conſiſting of 
a conſtant Succeſſion of various Perſons, and as a Corporation, can regu- 
larly do no AQ without Writing. 

Salk. 192, If a Mayor, or any other Member of a Corporation, procure a falle 

pl. 4. Return to be made to a Mandamus, they may be proceeded againſt in their 
private Capacities. 

1 97 If the Maſter and Wardens of the Company of Woodmongers enter 

—Whcre à into Bond thus, vis. Noverint. fc. Magiſtrum & Guardia nos. Ee. 

Corporation teneri, Ic. and the Common Seal is thereto, and it is ſigned as uſual, by 

granted an the Principal of the Company, and indorſed Sigillut' & deliberat' in pra- 


3 .g Sentia, Cc. and the Corporation is diſſolved after, yet they ſhall not be 
ter wards di. (F charged in their natural Capacity. 


ſolved. Jide | | 
Owen 73. 1 And. 10% (/) Where in Equity the private Members of a Company were made 
liable to the Company's Debts, where the Company had no Goods, 2 Vern, 396. 


(F) Df the Diſtolution of Cozpozations. 


{-)Rol, Abr. (g) F all the Members of an Aggregate Corporation die, the Body Po- 
ph. litick is diſſolved; but if the King makes a Corporation conſiſting of 
| welve Men, to continue always in Succeſſion, and when any of them a 

the 


CORPORATION S. 


the others may chuſe another in his Place; (c) if three or four of them die, (<)19C0.39- 
(%) yet all Acts done by the Reſt ſhall be ſufficient. b. Rol. Abr. 


Corporation Aggregate, as Mayor and Commonalty, or Dean and Chapter, makes a Feoffment and 
Letter of Attorney to deliver Sciſin, this Authority does not determine by the Death of the Mayor or 
Dean, but the Attorney may well execute the Power after their Death, becauſe the Letter of Attor- 
ney is an Authority from the Body Aggregate, which ſubſiſts after the Death of the Mayor or Dean; 
but if the Dean or Mayor be named by their own private Name, and die before Livery, or be removed, 
Livery after ſeems not good. Co. Lit. 52. b. 2 Rol. Abr. 12. 14 H. 8. 3. 11 H. 7. 19. (4) But 
ih the Body Politick wanteth its Head, nothing can be done during the Vacation; as in Cale of a 
Dean and Chapter, Mayor and Commonalty, when there is no Dean or Mayor. Co. Lit. 264. & 
% Moor $2. Daliſ. $5.——The Maſter of a College cannot deviſe Lands to the Houſe of which he 
i; Head. Daliſ. 31. 4 Leon. 223. 


Alſo a Corporation may be diſſolved by Miſuſer or Abuſer; for as all 2 Inſt. 222, 
Franchiſes Row from the Bounty of the Crown, fo there is a tacit or im- 20 E. 4. 8. 


plied Condition annexed to ſuch Grants, which if broken forfeits the whole ,, e Are 
þ cnchile. guments in 
| the great 


Caſe of the Que warrant? againſt the City of Lender, which was brought againlt the whole Corpora- 
tion, 1. For that the Common Council had petitioned the King, upon à Prorogation of Parliament, 
tht it might meet on the Day on which it was prorogued, and had charged the Prorogation as that 
which occaſioned a Delay of Juſtice. 2, That the Corporation had impoſed new Taxes on their 
Wharfs and Markets, which was an Invaſion of the Liberty of the Subject, and contrary to Liw; 
and the Judgment in that Caſe was that the Franchiſe ſhoulu be ſeiſed into the King's Hands; but vide 
11. M.\. 1. c. 8. by which this Judgment is declared to be void and illegal; and vide the Caſe 
of Sir James Smith, Show, 280. 4 Mod. £2. 12 Mod. 17, 18. 0 Mod. 174. who being choſen an 
Alderman of the City of Lenden, after the ſaid Judgment (which was never recorded) the Queſtion 
was, whether he was duly elected, lo as to be obliged to take the Oaths preſcribed by W. FM, c. 8. 
and it was refolved, that though a Corporation might be forfeited, yet that the Proceedings and ſudg- 
ment in the Ae Warran e, againſt the City, did not diſſolve the Body Politick, or make their ſublequent 
Acts void; and confequently that Sir James not taking the Oaths purſuant to the 1. & M.c, 8. 
was a ſufficient Caule to remove him from the Place cf Alderman, See Skin. 310. Show, Rep. 280. 


If the Members of a Corporation refuſe or negle& to chuſe ſuch Offi- Page 510 
cers, as they are obliged to chuſe by their Charter, this is a Forfeiture, Carth. 483. 


and conſequently a Diſſolution of the Corporation, but vide 
11Geo.1.c 4. 
A Corporation may be diſſolved by ſurrendering the Charter, but a Sur-Salk. 191. 
render of an old Charter is void, for Want of Iprolment, 12Mod.247. 


If a Prior and Convent, concurrentibus his que in jure requiruntur, ate co. Lit. 102. 
tranſlated to an Abbot and Convent, or to a Dean and Chapter, though». 
the Name is changed, yet the Body is not diſſolved. 

Though a Dean and Chapter had ſurrendered (e) all their Poſſeſſions to; 6, 76. . 
the King, yet their Corporation continued, and they remained a Chapter ſe) But there 
of the Biſhop to aſſiſt him in Spiritual Matters, Ec. for all their Poſſeſſions cannot be a 
were from tae Bithop, and a Prebend, though be hath no Poſſeſſion, bath Wetten ws 
dtallur in chore © wocem in Capitulo. when "ha 
Chapel and 
by the Poſſeſſions tkereof are aliened. 3 Co. 75.2. 10 Co. 32. for there can not be a Guardian 
ot Nothing. 


lf Lands ate given to a Corporation, which is (5) afterwards diffolved, ” 
the Donor ſhall have the Lands again; for the Law annexes ſuch a Condi- e a8 
tion in every Grant to a Body Politick. Rol. Abr. 


816. 
(5) A Debt due to a Corporation ſtill remains, though their Name is changed by a new Charter. 3 
Lev, 238 ——lt a Corporation bind themſelves in a Bond, and are afterwards diſſolved, they mall 
not be Charged in their natural Capacities, Lev. 237. C vide Owen 73, % And. 197. 


Coſts. 
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(A) Df the firſt Jntroduttion of, and giving the 
Plaintiff Coſts de incremento. 511. 

(B) In what Caſes the Plaintiff ſhall have no mozc 
Colts than Damages. 512. 


And herein, 


1. Of Actions of Treſpaſs, where the Right of Freehold 
or Inheritance may come in Queſtion, as alſo of wil. 
ful and malicious Treſpafſes. 512. 

2. Of Actions of Slander. 514. 

3. Of Actions of Afault and Battery 515. 


(C) Where the Coſts ſhall be doubled oz trebled, 


15. 

DPD) Df awarding the Defendant his Coſts, 516. 

E) What Perſons are intitled to oꝛ exempted from 
paying Colts, 517. 


And herein, 


1. Of Executors and Adminiſtrators. 517. 

2, Of Officers and Miniſters of Juſtice. 519. 

3. Of Informers, and where the Proſecution may be ſaid 
to be carried on at the Suit of the King. 519. 

4. Of Paupers. 522. 


*Page511* (F) Df Coſts in Replevin. 522. 


(G) Df Coſts in a TUrit of Error. 523. 
(H) Ok Coſts in the ſeveral Steps and Ppꝛoceed⸗ 
_ ings of a Cauſe, 524. 

(1) Coſts how aſſeſſed oz tared, 525. 


(A) Of 


E 4.3 


(a) Df the firſt Jntroduttion of, and giving the 
Plaintiff Coſts de incremento. 


not prevail he was amerced pro falſo clamore ; if he did prevail, 

then the Defendant was in miſericordia, for his unjuſt Detention of 
the Plaintiff's Right, and therefore was not puniſhed with the expenſe 
litis, under that Title, 

But it being thought exceeding hard that the Plaintiff, for the Coſts 
which he was out of Pocket in obtaining his Right, could not have any 
Amends ; 

By the Statute of gg made 6 E. 1. cap. 1. by which in an Aſſiſe, 
Sc. Damages, upon the Inſufficiency of the Diſſeiſor, are given againſt 
him that is found Tenant, and Damages are given in a Writ of Mort d an- 
ceſtor, iel, Ec. reciting that whereas before that Time, Damages were 
not taxed but to the Value of the Iſſues of the Land, it is provided the De- 
mandant may recover againſt the Tenant the (a) Coſts (5) of his Writ, 


Tis : were no Cofts at Common Law; but if the Plaintiff did 2 loft. 288. 


together with his Damage; and that this, Act ſhall hold Place (c) in all Bug 
Caſes where the Party is to recover Damages. ä legal Cots 
| of Suit, but 


not his Expences of Travel, Loſs of Time, c. 2 Inſt, 288.—In a Writ by Journeys Accounts “, 
the Plaintiff ſhall recover his Coſts of the firſt Writ, and the Proceedings thereupon. 2 Inſt. 288. Secus 
if the firſt Writ was naught though the Plaintiff's Default. 2 Inſt. 288. as if brought againſt one 
Jointenant only, Kelw. 127. (6) If Judgment arreſted, the Plaintiff, in 8 new Action, ſhall not re- 
cover the Coſts of the firſt, Cro. Car. Car. 545. (c) Where a Man before, or by this Act, did 
not recover Dame ges, though ſingle, double or treble, are given by a ſubſequent Act, the Plaintiff 
ſhall recover no Cofts. 10 Co. 116. a,—As in a Zuare Impedit . 2 Inſt. 289, 10 Co. 116. 4. 
Kelw. 26. a,—-Decies tanium, 10 Co. 116. b.—80 in an Action upon 5 E. 6. c. 14. of Ingroſſers, 
10 Co, 116, b,—But in all Caſes where Damages were recovered before, or by this Act, the Plaintiff 
{hall recover his Coſts alſo. 10 Co. 116. b. 


* That is a new Writ, which the Party hath, where the former abated, without the Default of the 
Demandant, or Plaintiff, Sec Com. Dig. 1 V. 86. 


FT Cont. where the Church was full at the Time of the Quare Impedit, Skin. 25. otherwiſe no 
Colts, Barnes 139. 


This was the Original of Coſts De incremento; for when the Damages 
were found by the Jury, the Judges held themſelves obliged to tax the mo- 
derate Fees of Counſel and Attornies that attended the Cauſe. 

And this was done in (4) all Real Actions in which there were Damages 
at Common Law, and alſo in all Perſonal Actions; for even in an Action (d) ea _ 
of Debt, there are Damages given for the unjuſt Detention, a For neden, 

no Damages 

were recovered, and conſequently no Coſts, Cro. Car. 425, Vent. 88. Lev. 146. Raym. 134.— 
On traverſing Inquiſitions, vide Carth, 242. and for Coſts on Penal Statutes, vide infra, Letter (E 
$17.) and Title Damages, in what Actions Damages were recovered, 


* 
— 


Alſo by 8 9 IV. cap. tn. in all Actions of Waſte and Debt upon 
the Statute for not ſetting forth 'Tithes, wherein the fingle Value or Da 
mages found by the Jury ſhall not exceed twenty Nobles; and in all 

* Writs of Scire facias, and Suits (e) upon Prohibitions, the Plaintiff ob- (e] For re- 
taining Judgment, or any Award of Execution, after Plea pleaded or covering 

«© Demurrer joined, ſhall recover Colts.” _ — 


or Attachment upon a Prohibition before this Statute, vide Rol. Abr. $16. 2 laſt. 644. Jones 447. 
Cro, Car, $59. 2 Jones 128, Raym, 387. Vent. 348, 350. 3 Lev. 360, 


B) In 


% a Cy 


*Page512* (B) In what Caſes the Plaintiff {hail have no 
moꝛe Coſts than Damages : And herein, 


1. Of Actions of Trefpaſs where the Right of Freehold or Inheritance 
may come in Queſtion, or where the Treſpaſs is willul and ma— 
licious. 


2Stra. 1232. D the 43 Elis. cap. 6. it is enacted, That if upon AQions Perſona! 
to be brought in any of her Majeſty's Courts at We/t min/ter, not 
being for any Title nor Intereſt of Lands, nor concerning the Freehold 
* nor Inheritance of any Lands, nor for any Battery, it ſhall appear to the 
Judges of the ſame Court, and fo ſignified or ſet down by the Juſtices 
++ before whom the fame ſhall be tried, that the Debts or Damages to be 
** recovered there in the ſame Court, ſhall not amount to the Sum of 405. 
or above, that in every ſuch Cafe the Judge and Juſtices, before whom 
any ſuch Action ſhall be purſued, ſhall not award for Coſts to the Party 
* Plaintiff any greater or more Coſts than the Sum of the Debt or Da- 
mages ſo recovered ſhall amount unto, but leſs at their Diſcretions.“ 
Gib. Hit, The Intent of this Statute was to reduce all Actions where the Debt or 
C. P. 263. Damages were under 40s. into the Court- Baron, or other County Courts, 
whereby it was thought the Profits of Landlords would be increaſed, and 
the Coſts of Defendants diminiſhed ; but the Statute failed of effecling 
that Purpoſe ; for it does not put it merely upon the Damages given by the 
Jury under forty Shillings, (for it would be hard when the Jury gave too 
little Damages, io have puriſhed the Plaintiff with the Loſs of his Coſts) 
but leaves it to the Judge to certify the Damages proved were not above 
40 5. in Approbation of the Verdict; but the Judges thought it extremely 
hard to certify, in order to make Plaintiffs loſe their Coſts where they had 
prevailed, unleſs the Action were exceedingly impertinent and vexatious; 
and therefore ſeldom made Uſe of this Power. _ 

K « By the 22 C23 Car. 2. cap. 9. /. 136 (149): for preventing trivial 
«tmp Suits, contrary to the Intention of 43 Ez. commenced in the () Courts 
12 W. 3.c.9.** at WVeftminſler, it is enacted, for the making the ſaid Law effectual, that 
enacts, that** in all Actions of "Treſpaſs, Afſiult and Battery, and other Perſonal 
this Statute -“ Actions, wherein the Judge at the Trial ſhall not find and certify under 
_ _— „ his Hand, upon the Back of the Record, that an Ailault and Battery 
Goalities of « was ſufticiently proved, or that the Freehold or Title of the Land men- 
ales, and © tioned in the Plaintiff's Declaration, was chiefly in Queſtion, if the Jury 
Counties find Dainages under 40. the Plaintiff ſhall not recover more Coſts than 
Palatine. 4 the Damage, and if more Coſts given, the Judgment thall be void, Sc. 


* This Sta-. | 3h. yo A LION 
en und the Detendant may have his Action for ſuch vexatious Suit “. 


extend to : 
the Marſbalſea, or other inferior Courts, that may hold Plea in ſuch Actions; nor does it extend 


to any Caſe where the Defendant juitifies, or pleads lpecially, 


Gilb. Hiſt, This Statute ſeems to have purſued the ſame Purpoſe with that of 
C. P. 263. the 43 Elis. but neither of them repealed the Statute of Glouceſter, (for 
_ + a Statute cannot be repealed by Implication) nor did the Statute of 
16. 197 Car. 2. take away Coſts de increments, except where the Judge's Certi- 
2 Vent. 36. ficate was neceſſary, and that was only where the Treſpaſs was done 
S. C. 180, to the Freehold, or to Things fixed to the Freehold, and the Damages 
195» 215- under 40s. and in Battery, where the Damages were under ſuch Sum, 
225 od. 39, for the Wording of the Statute is, that there ſhould be no Coſts in Bat- 
2 10d. 141. tery, Treſpaſs, or other Perſonal Actions, unleſs the Judge __ the 
| : attery 


pet if the Defendant had carried them away, it would be out of the 


E 


Battery to be proved, or the Title of the Freehold to have come in 8 Mod. 3 . 
ueſtion; hence theſe Words in the Act, other Perſonal Actions, were con- Mod. 198. 
firued to extend no farther than to Caſes where the Judge was permit-"" : 
ted to certify, which was only in Battery, and Actions of "Treſpaſs relat-*Page 513 
ing to the Freehold, and Things fixed to the Freehold. Ld. Raym. 
566. 


Stra. $34, $51, 633. 2 Stra. 1130, 1168, Stra. 192, 624, 645. 2 Com. Dig. 435. 2 Stra. 726. 
2 Ld. Raym. 1444. 2 Suva. 036. 2 .d. Raym. 1588, 1589. Hardw. 71. Fitzgib. 42. pl. 8. 
Barnes 91, Cc. 105. 2 Barnes 104, 108, Sc. 111, 124, 127. Freem. 214. pl. 222. Gilb, Eq. 
Rep. 198. Barnard, K. B. 79. 


Therefore in Trover, or Action of Treſpaſs de bonis aſportatis of Goods Salk. 208. 
and Chattels not fixed to the Freehold, - the Plaintiff thall have his full Pl. 7. 
Coſts, though the Damages be found to be under 40s, and though the 
judge does not certify purſuant to the Statute, 

So if an Action of Treſpaſs to the (a) Freehold, and an Action of Com. Rep. 
Treſpats de bonis aſportatis, are joined, and the Plaintiff recovers in general '9: — _ 
upon both Counts, he hath no need of a Certificate to obtain his Coſts AN. 
and therefote Coſts de increments ſhall go upon the Statute of Glouce/ter. bold only, 

et if for 
Lunting by an inferior Tradeſman, the Plaintiff ſhall recover full Coſts, See Stat. 4 a s W. and 
M. c. 23. f. 10, Salk. 212. pl. 2. R. Ra, m. 149. Com. Rep. 26. pl. 18, 12 Mod. 121. Comb. 
420. Caith. 382. 5s Mod. 30). 


As in Treſpaſs for breaking his Cloſe, and impounding his Cattle, the 
Plaintiff ſhall have his full Coſts ; (4) for the impounding his Cattle is an 3 Mod. 39. 


wy to his Perſonal Property, in which no Right of Freehold can come Eileen = 
in Queſtion. | — — 
(5) So in 


Treſpaſs for chaſing his Cow, and his Domeſtick Fowls, vis. Hares, Geeſe, &c. with Dogs which 
were uted to bite Tame Fowl, by whole biting they were killed; on Not guilty, Verdict for the 
Plaintiff; and he had his full Coſts, becaule this is not a Treſpaſs wherein the Right of Freehold 
may come in Queſtion, Mich, g Gee. 1. in C. B. Keen and Whiſtler, Stra. 534.—80 in Treſpaſs for 
breaking his Cloſe, and chaſing his Bull, Verdi& for the Plaintiff, and one Penny Damages; and 
held by the Court that he ſhould have his full Coſts, becauſe the 22 & 23 Car. 2. c. g. extends only 
to ſuch Actions of Treſpaſs where the Freehold may come in Queſtion. Paſch, 9 Geo. 1. in C. B. 
Thomp/on and Berry, Stra. 551. Gilb. Rep. 197. 


So in Treſpaſs for chafing his Sheep, and that he the Defendant ad loca 


tenota eos abduxit & elongavit, after Verdict for the Plaintiff, and gg os > 
5 alk. 208. pl. 


Damages, he had his full Coſts principally upon the Word (c) abduxit, 5. like Caſe. 


which is the ſame in Signification with aſportavit, (c) And note 
. that if any 


Thing be carried off from the Ground, though of never fo little Value, it will be an Aſpertavit; for 
the Words Abcarriavit and Aſp:riavit in Declarations mean ſuch a Carrying as amounts to the Defen- 
dant's Uſe. Gilb. Rep. 198. And vide 2 Vent. 215. where digging Roots, and removing them 
about two Yards in the ſame Ground, amounted to an A/portavit, See Stra. 634. : 


So in Treſpaſs Quare wi & armis the Defendant flung down certain Raym. 847, 
Stalls of the Plaintiff's, in a Market-Place ; on Not guilty, and Verdict 5, — 
for the Plaintiff, but Damages under 40. the Court held that the aqjudged. 
Plaintiff, without the Judge's Certificate, ſhould have full Coſts; for à jones 232. 
this is a Treſpaſs done to a Chattel, in which no Title of Freehold can and 2 Show. 
come in Queſtion; and though they had been fixed to the F reehold, J — 2 


Statute. 
But where the Treſpaſs is merely to the Freehold ; as where in Treſpaſs Carih, 224. 


the Plaintiff declared that the Defendant Herbam depaſcendo, & ſolum & 


fundum carucis ſubvertends, & in ſole fodiendo, & cum terra inde projet” 
aque 


e oO 3 T 8% 


aque eurſum ſuum obtupand', per quod clauſum ſuum inundat” fuit, &., 
| the Plaintiff ſhall have no more Colts than Damages. 

_— So Treſpaſs Quare clauſum fregit, and putting Stakes in the Plaintiff's 
534. Ground, was held within the Statute. 
Dance., So in Treſpaſs Quare clauſum fregit, & quendam taurum Perſone ignotæ 
: 2 B. Fugavit, per quad the Plaintiff's Gooſeberry Buſhes, neon guingue pertica; 
adjudged. (Ang. Poles) in eodem clauſ. erech, afſix' & exiſtent” fregit, laceravit is 
Anon. Stra. ſpoliawit, after Verdict and one Penny Damages, the Court held that the 


633. taking and pulling up the Poles was not ſuch an Aſportation as amounted 
— Rep. to Converſion; and that though the Treſpaſs begun by chafing the Bull, 


yet the Damage is laid to be done to the Freehoid ; and fo the Title there- 
of might well come in Queſtion. | 

page 514 *® 8 in Treſpaſs for breaking and entering the Plaintiff's Houſe, and 
Mic. 12Geo, keeping him out of Poſſeſſion and Uſe of the faid Houſe, with a Continuand; 
1. in C. B. for a Month, per quod he was put to great Expence to gain the Poſſeſſion of 
Blunt and his Houſe, and in the mean Time loſt the Profit and Uſe thereof; after 


— Verdict for the Plaintiff, and 23. 6d. Damages, the Court held that this 
Gilb. Rep. was a plain Treſpaſs Quare clauſum fregit within the Statute, and that the 
197. fer quod was only Matter of Aggravation, 

Stra. 645. 

2 Vent. 180, Alfo if there be a Treſpaſs upon the Freehold, and likewiſe a Count laid 
195. de bonis aſportat', in order to put in for Coſts merely, if there be no Eyi- 


dence of the carrying away of the Goods, by which the Defendant is ac- 
quitted as to that, though he is found Guilty as to the "Treſpaſs to the 
Freehold, yet if the Damages be under 40s, the Plaintiff ſhall recover no 
® In trying More Coſts than Damages “. 
ſuch Caſes, | 
it is very neceſſary Attention, on the Part of the Defendant, ſhould be given to the Declaration, and 
to the Evidence, and if an Aſpertavit is not found, to lee that the Verdict be properly taken. 
Though if a Verdict was taken generally, and no Evidence given of an Aſportavit, and Damages un- 
der 40 8. the Court, on Motion, will amend the Verdict, by the Judges Notes. 


It is further to be obſerved in the Conſtruction of the Statute 22 U 

23 Car. 2. that there is no need of a Judge's Certificate, where by the 

Pleading it appears that the Title or Intereſt of the Land is in Queſtion, 

(a) 2 Mod. (a) as in an Action for eating his Graſs, per quod his Common was im- 

141, 142. paired ; ſo (5) if the Defendant juſtifies by any Thing that brings the 

8 = Tile of the Land in Queſtion, the Judge need not certily, to intitle the 
(5) Where Plaintiff to his Coſts. 


the Defen- 
dant juftifics for a Way, and Iſſue is joined upon ca viam, and found for the Plaintiff, he ſhall have 
Full Coſts. & Lev. 234. 2 Ld. Raym. 1444. 2 Stia. 726, 1168. Gilb. Rep. 1g8, 199. 


Alſo by the 8 9. 3. cap. 11. for preventing wilful and malicious 
Treſpaſſes, it is enacted, ** That in all Actions of Treſpaſs, to be com- 
« menced and proſecuted from and after the 25th of March 1697, in any 
of his Majeſty's Courts of Record at Weſtminſter, wherein at the Trial 
« of the Cauſe at Weſtminſter it ſhall appear, and be certified by the 
„Judge, under his Hand, on the Back of the Record, that the Treſpals 
« upon which any Defendant ſhall be found Guilty was wilful and malicious, 
« the Plaintiff ſhall recover not only his Damages, but his full Coſts of 
« Suit; any former Law to the contrary notwithſtanding.” 

If an Action be commenced in an inferior Court, and removed by Habeas 

2 81. 1995. Corpus or Certiorari into the Courts of Weſftminfler, the Plaintiff ſhall have 


IT m. full Coſts, although the Damages are under 405. 
4 Mod. 378. 


7 Mod. 129. Gilb, Hiſt. C. P. 270, 2 Com. Dig. 435 


2. Of 


Ro SR 4. 


2. Of Coſts in Actions of Slander. 


Ry the 21 Jac. 1. cap. 16. it is enaQed, © That in Caſe for Nanderousg;th, Rep. 
« Words to be ſued or proſecuted in the Courts at Fe/tminfter, or other 196. 
« Courts that have Power to hold Plea thereof, after the End of that Sef- 1d. Raym. 
« fon of Parliament, if the Damage is found to be under 4os, the Plain- 8 
9 * Salk. 206. 
« tiff ſhall recover (a) no more Colts than Damages. pl. g. 
7 Mod. 129, 
(a) By this the Power of the Judges is taken away, as to giving Coſts de increments, where the Da- 
mage is under 4os. but it is ſaid to have been the Reſolution of the Judges, that though the Court 
cannot increaſe the Coſts, yet the Jury are not bound by the Statute, and there.ore they may give 
10]. Colts where they give but 10d. Damages. Salk. 207, | 


[1 the Conſtruction of this Statute, it has been held that it extends not to 
Actions for Slander of Title, tor that is not properly Slander, but a Cauſe Cro. Car. 
of Damage; and the Slander intended by the Statute is to the Perſon. 7 po 


Herwod ad- 
judged, Ley 82. Palm. 530, Jones 196. S. C. adjudged. 


So if for calling Thief, and cauſing him to be arreſted, Wc. and the De- Cro. Car. 
fendant is found Guilty of both, it is not within the Act. 163, 307. 


* So where the Plaintiff brought an Action on the Caſe for anderous“ Page 515 
Words ſpoken of his Wite, wiz That be was a Whore, per quod he loft 


fuch and ſuch Cuſtomers ; after Verdict for the Plaintiff, and Damages Salk. 206. 


under 40s. the Court held that the Plaintiff ſhould have full Coſts, for it pl. 5. 
iz not the Words, but the ſpecial Damage which is the Cauſe of Action in #7-wne and 


this Caſe; and it was incumbent on the Plaintiff to prove the ſpecial Da-; ibbons ad- 
a , DP” « judged. 

mage, otherwiſe the Action would not have laia for the Words *. 7 Mod. 129. 

2 Ld. Raym. 


631, 1558, Stra. 645, 2 Stra. 935. Gelb. Eq. Rep. 197. Andr. 375. a Barnard. K. B. 79, 84, 
1i3, 2 Kel. 71. pl. 30. 8 Mod. 371. | 


* So im all Caſes where the Words are not aQtionavie, but the ſpecial Damage is the Gift of the 
Action, it Plaintiff recovers, it muſt be on Proof of the ſpecial Damage, and he ſhall have full 
Colts, though the Damages found, are under 405. 


3. Of Coſts in Actions of Aſſault and Battery. 


dy the 22 Ef 23 Car. 2. cap. 9. it is enated, * That in Act ions of Aſ- 
* fanit and Bactery, wherein the Judge at the Trial ſhall not find and 
'* certity, under his Hand, upon the Rack of the Record, that an Aſſault 
and Battery was ſufficienily proved, i the Jury find Damages under 40s. 
the Plaintiff ſhall not recover more Colts than Damage.” | 

On this Part of the Statue it has been (4) held, that if an Aſſault be (6) 1 vent. 
only proved, the Plaintiff thall have no more Coſts than Damage. 256. 

2 Lev. 102. 

That if a Man brings Treſpats for benting his Servant, per guad ſerwvitium Salk. 206. 

am'{it, it is not an Action ot Aſſault and Battery within the Statute, but is bl. 5: 


Action founded upon the ſpecial Damage, in which there ſhall be full? Mod. — 
Colts. 2 K. Raym. 
831. 


In Treſpats of Aſſault and Battery, Wounding and Impriſonment, as Mich. 10. 
alſo ſor entering and breaking his Houſe, and opening the Doors of the ſaid Geo. 1. in 
Houſe, and breaking three Locks and thice Bais belonging to the ſaid C. B. Bech 


Wee * = 1 1 5 andN:challs 
Doors, the Nefencant pleated Not guilty to all except the Imprifonment, Stra. — 


nd for that he juſtifies ; and on the Trial the Juſtihcation was found for Gilb. Eq. 
tne Defendant, and the Not guilty for the Plaintiff, and the Damages Rep, 197. 
Vor. 3 Nn 25, Od. 


ö --.& FS 


25, 6d. and held by the Court that the Damages being under 4os. he could 

not have full Coſts for the Battery, becauſe the Judge had not certified 

the Battery to be well proved; neither could he have full Coſts for break- 
+ But if De- ing the Houſe, becauſe this is a Treſpaſs relating to the Freehold f. 


fendant had 
not juſtified the Impriſonment, and he had been found guilty of that, Plaintiff would have been inti. 


tled to ſull Coſts, 


2 — —— 


(0) Where the Colts {hall be doubled oz trebled, 


10Co.116.2, JT ſeems agreed that where Damages were before recoverable, and a 
2 Inſt. 289, I Statute increaſes them to double or treble the Value, the Plaintiff ſhall 
— 152. recover his double or treble Damages; and Coſts alſo, as Parcel of the Da- 
= Þ 297 mages, ſhall be trebled. 

4 But where a new Statute gives either ſingle, double or treble Damages, 
2 Inſt. 28;. Where there were no Damages recoverable before, (5) there no Coſts ſhall be 
Salk, 206. allowed, becauſe the Party can have nothing more than ſuch new Statute haz 
pl. 2. already given, and that is Damages only; tor the Statute of G/ouceſfter can- 
1 * not operate to add Coſts to what is given by a ſubſequent Statute, becaulz 
| 1 the new Statute mult be conſtrued from itſelf, which gives Damages only. 


19. Skin, 
858. pl. 4. Stra. go. 2 Stra. 974, (5) As upon the Statute 2 E. 6. c. 13. for not ſetting out 
Tithes, Ec. 5 laſt. 651, Cio, Jac. 70. Cro. Car. 560, Hard. 152, but now wide che 8 and g 
W. 3. c. 11. 


— 8 — — 


" a 5 oy * * . . - 5 4 


* Ante 811. but that Statute extends only to the Caſe where the ſingle Value of the Tithes found 
by the Jury does not exceed twenty Nobles, z. e. 61, 138. 4d. 


(c) In an (d) Action for a Forcible Entry upon 8 H. 6. cap. 9. which 
ives treble Damages, the Plaintiff fhall recover not only treble Damages 
Car (e) treble Coſts alſo. | 


(c)2Inft.289. 
10 Co. 116. 

1 Vent. 22. 

S. P. adjudg- 
ed. (4d) So in an Aſſiſe upon the Statute for a Diſſeiſin with Force. to Co. 1156. b. (e) And 
the Coſts de increments, as well as thoſe given by the Jury, ſhall be tiebled. Cro. Eliz. 582, Leon. 
282. 2 Leon. 52, Co. Lit. 257. 1 Stra. 1044 


page 516 “* But in an Action of Debt upon the Statute of 1 © 2 Ph. M. cap. 
2 laſt. 289, 12. of Diſtreſſes, upon the Branch of the Statute by which the 5 and tri- 
Kelw. 209. ple Damages are given to the Party grieved, for driving a Diſtreſs out of 
N. Bendl. 80. the Hundred, no Coſts are to be given, becauſe the Statute, by Intend- 
-buy Abr. ment, gives triple Damages in Lieu of the Whole. 

5 So in an Action of Waſte againſt Tenant for Life or Years, by the Sta- 
2 Inſt. 289. tute of Gloucefler, cap. G. the Place waited, and treble Damages ſhall be 
nar" Hon *-recovered, (/ but no Coſts, becauſe no Action lay againſt them at the 

Ab. 210. 5 
S. P. adjudg- Common Law ; but the Action and Damages are merely given. 


ed, 
Y But now vide ſupra 8 and 9 W. 3. c. 11, * 


_ 


* Ante 511. if the fingle Value of the Valle found by the Jury does not exceed twenty Nobles, 
Plaintiff hall have Coſts, 


2 Inft. 28g. But in Waſte againſt Tenant in Dower, Cc. treble Damages and Coſts 


ig) A _ alſo {hall be recovered, becauſe (g) an Action of Waſte lay againſt thew = 
1476 t 0 


Id 
ed 
K- 


lt] 


| © Court, and the Defendant ſhall have ſuch Proceſs and Execution for the 
| © fame, as the Plaintiff ſhould have had, in caſe the Judgment had been on for an 
| „ for him.“ Eicape; for 


| Slargin of the Statute, Ruftead's Edition. 


GC a | 
the Common Law z and for the Waſte, Damages thould have been re- u. ge only 


* 


coveted. in Which no 


Damages 


were recoverable, but only for Waſte, after the Prohibition delivered. 10 Co. 116. 4. 


In an Action upon the Statute of 2 H. 4. cap. 1. for ſuing before the Rol. Abr. 
Admiral for a Thing done upon the Land, in which Cafe the Statute gives 3 
to the Plaintiff double Damages, without ſpeaking of any Coſts, yet be Fo on 
ſhall recover as well double Coſts as double Damages, | | 4 

80 on the Statute 2 . M. cap. 5. by which tteble Damages and Coſts Salk. 205. 
are given againſt the Reſcouſer of a Diſtreſs for Rent, in an Action upon pl. 2 
the Caſe for a Reſcous upon the Statute, the Plaintiff ſhall recover treble 75 553. 
Coſts as well as treble Damages; for the Damages are not given by the Stra. 50. 
Statute, but increaſed, and an Action upon the Caſe lay for a Reſcous at 2 Stra. 974. 


Common Law. Lawſon and 


Sterie. 

Ca rth. 3% 1. 
S. C. reſolv- 
ed. 

Ld. Raym. 


(D) Of awarding the Defendant his Colts. . 


Y the 23 H. 8. cap. 15. it is enacted, That in any Suit in a 
„Court of Record, or elſewhere, in any Action, Bill or Plaint of! 
* Treſpaſs, upon 5 Rich. 2. Debt or Covenant, upon any Specialty or 


Contract, Detinue, Account, charging as Bailiff or Receiver, Caſe, 
| © or (ec) upon any Statute for any Offence or Wrong (4) Perſonal, im- 


Py 


* mediately done to the Plaintiff, if the (e) Plaintiff (J) after Appear- 


| 4 ance of the Defendant be (4) nonſuited, or (5) any (i) Verdict 


* * (4) paſs by lawful Trial againſt the Plaintiff, the Defendant (1) ſhall *Page 517 
have Judgment to recover his Coſts, to be taxed by the Judge of the 


c) Extends 
not to anAcs 


though 


within the Equity of Net. 2. that gives it agaioft the Warden of the Fleet, yet it is not properly an 


Action upon the Statute, becauſe no Mentica i; made of the Statute in the Declaration; and this was 


vo Perſonal Wrong. 2 Leon. v9, 10. 4 Leon. 182, Vor to an Action upon 8 H. 6. c. 9. for a 
| Forcible Entry, for that was no Perſonal Wrong; and the Writ ſays Quad diſſeiſvit. 2 Leon. 9, 10. 


4 Leon, 182, So it extends not to an Attiun upon 1 and 2 P. and M. c. 12. for unlawfully im- 


| pounding a Diſtreſs. 2 Leon. 52. 3 Leon 92. And the rather becauſe this Action is grounded upon 


a ſubſequent Statute. Nor to an Action upon 3; Eliz. c. 9. for Perjury. Hut. 24. Browal. 66. 
Cro, Elis. 1. — 80 it extends not to an Aion upon 2 E. 6. c. 13. for not ſeiting forth Tithes, be- 
cauſe 3 mere Non-tfeafunce, and no Perſonal Wrong. 2 Inſt. 661. Noy 32. Fd] It extends not to 


an Afliſe. Brownl; 29, 29. (ec) Otherwiſe if he is an Infant, for commencing his Suit by Guar- 
| } 5 — 


cizn, there can be no Malice ſuppoſed in him. Cro. Eliz. 33. & vide Bulit. 189. Nor to Perſons 


do ſue ix Auter Dreit; for which vide intra, concerning Executors and Adminiſtrators: For 


thi: vide 2 Lev. 81, 82, z) Secur it the Original be diſcontinued, Leon. 105, Hut. 36. 


| Co. Car, $75, — The Plaintiff the Day before the Trial came into Court, and entered a Nolle Freſe- 
| 6%, and whether the Defendant ſhould have Coſts, Hard. 152, dubitatur. (4) Though Special. 
| 79. Eliz. 465. Hard. 182. (i) In Covenant againſt two for not building, Judgment is given 


1221nft one by Default, and the other pleads Periormance, and it is found for him, the Plaintiff can 


rave no Judgment, but the Defendant ſhall have his Coſts. Lev. 63. (+) Not upon Demur- 
| fer that goes to the Writ only; /ecas if to the Action. And. 117, vide Hard. 152. Cro Car. 533. 


March 30. and 8 & g W. c. 10. By which it is now certainly given, (/) Though Judgment is not 


dn en upon the Nonſuit, but upon the Inſufficiency of the Picading, Moor 625. pl. 8&7. Winch 69, 
| 3 Lailt, 248, Godb, 220 C wids Dyer 32. Cro. Jac, 159. Y 


y As. 


—B 4 
— 


See pc? 619, end ©. If in Ecape, the Defendant is nat intitled , alſo vide the References in the, 


Nn 2 Alſo 


00G N 


Allo by the Statute of 4 Fac. r. cap. 3. it is enaQted, ** That if any (e) 
(e) That it & Perſon, after the End of that Seſſion of Parliament, ſhould commence 
extends not 4 or ſue in any Court, any Action, Bill or Plaint of Treſpaſs, Ejectment, 


| — ot other Action, (4) wherein the Plaintiff or Demandant (e) might have 


(4j Not in an © Coſts; and after Appearance of the Defendant becomes nonſuit, or apy 

Attaint, Verdict paſſes by lawful Trial againſt him, the Defendant ſhall have 

3 Judgment to recover his Coſts, to be aſſeſſed and levied as Coſts, by 
C 4 : ” 

is affirmed, ”— H. 8. 

becauſe it 

the Jurors had been attainted, the Plaintiff ſhobld have had ſuch Coſts only as in the firſt Action, f 

found for him, but not more in Reſpect of the Attaint, Daly and Bellamy, Cro. Car. 642. March 

24. Jones 432. adjudged. (e) Though the Declaration is inſufficient, yet the Defendan: ſhall 

have Coſts. 2 Rol. Rep. 213. Palrh. 147. & vide Godb, 329, 345. Hob. 4219. Hut. 16. Palm. 

355. 3 Lev. 322. Style 153. Though the N prius Roll varied from the Plea-Roll, fo as the 

Nonſuit was immaterial. Ray m. 38. 


By the 8 F 9g IV. z. cap. 11. In Treſpaſs, Aſſault, falſe Im priſon- 
* ment, or Ejectment againſt ſeveral, if any one or more is acquitted hy 
Verdict, every Perſon fo acquitted ſhall recover his Coſts, as it a Ver. 
dict had been given againlt the Plaintiff, unleſs the Judge thall immedi. 
« ately after Trial, in open Court, certify upon Record, that there was a 
&* reaſonable Cauſe for making ſuch Perſon Defendant.” 
11Mod.126, And by the ſame Act, In all Actions of Waſte, Debt upon the Sta— 
5 tute for not ſetting forth of Tithes, where the ſingle Value or Damages 
found by the Jury exceeds not twenty Nobles ; and in a Scire Facias, 
„ and Suits upon Prohihitions, the Plaintiff ſhall recover his Coſts ; and if 
„ the Plaintiff be nonſuit or diſcontinue, or a Verdict paſs againſt him, the 
„ Defendant ſhall recover his Coſts.” 


(E) Chat Perſons are intitled to, oz exempted 
from paying Colts: And hercin, 


1. Of Executors and Adminiſtrators. 


| (f) A* Executor Defendant pays Coſts in g) all Cafes, and the Judg- 
Fide 1, Vol. 14 ment 1s de bonis Teflatoris fr, Ic. £9 fi non tunc de bonis pro- 
— 3 friis, alſo (5) when he is Defendant, and there is Judgment for him, he 
(/) 31H, 6. ſliall have his Colts, | 


13. 

Bro, Exec. 164. Plowd 183. Bunb. 46, 160. (g) But a Defendant in Equity ſhall not pay Coſts, 
for he cannot plead it at Law in Excuſe of Aﬀets. Hard. 165. and nsta, That in Equity the Colls are 
uſually awarded out of the Aſſeis. Eq. Abr. 125, (% That an Executor Dctendant ſhall have 


his Colts,  Cro. EIIz. 503. Hut. 69, 79. 


But an Executor or Adminiſtrator is not within the 23 H. 8. cap. 15. 

or 4 Fac. 1. cap. 3. which give Colts to the Defendant after a Verdict or 

* Pageg18* Nonſuit ; nor within the 8 & 9g I. & M. cap. 11, which gives Coſts up- 
on a Demurrer, being made upon the fame Platform; fo that when they 
N.Bendl- 19. are Plaintiifs they pay no Colts, for they ſue in auter droit, and are but Tru 
pi. 28. tees for the Creditors, and are not preſumed to be ſufficiently conuſant in 
. Perſonal Contracts of thoſe they reprefent ; and this by an equitable 
Winch 10, Conſtruction of the Statutes, for there are no expreſs Words to exempt them, 


70. | 
Savil 133. Cro- Jac. 361. Rol. Rep. 63. Cro. Car. 289. Kelw. 207, Hut. 69, 79. Cro. Jac, 
229. Velv. 168, Brownl. 107. 6 Mod. 93. | |; 

| 5 | ut 


EE ˙ G 


But (a) if Executors or Adminiſtrators bring an Action in their own 


Right, as for a (6) Converſion or Treſpaſs in their own Time, they ſhall - N 
pay Coſts. | pl. 18, 
See Salk. 


314. Pl. 21. (a) 2 H. 7. 15. Sav. 134. Hut. 79. Although they name themſelves Executors, 
ior it is but Surpluſage. Dalſ. 96. Latch 220. 1 Vent. g2.——But vide Maſen and Fackſon, 
3 Lev. 60. adjudged cont” per tetam Curiam; becauſe in the Right of the Teſtator, though a Thing 
done in their own Time.———Sy ina Raviſhment of Ward brought by Executors, for a Raviſhment 
in their Time. Peacock and Steer. Cro. Car. 29. By three Judges con!” Yelv. But. Hut. 78. S. C. 
by two Judges againſt two; and in 6 Mod. 94. S. C. cited per Holt, and the Reaſon of the Reſolu- 
ton was, becauſe the Ward never came to the Defendant's Poſſeſſion. (6) Where the Trover is 
ia the Life-time of the Teſtator, and the Converſion in the Time of the Executor, he ſhall not pay 
Coſts, 6 Mod. 92. 

So in an Indebitatus Aſumpſit by Huſband and Wife, who declared, That Salk. 207. 
the Defendant was indebted to them in 201. as Executors of the Laſt Will pl. yy 
and Teſtament of J. S. for Money had and received to their Uſe as Execu- 3 
tors, which he promiſed to pay, e. on the Trial the Plaintiffs were non- 5 Mod. 92; 
ſuited z and it was held, that the Plaintiffs ſhould pay Coſts, for the Cauſe 181. S. C. 
of Action aroſe in their Time; for the Receipt being ſince the Death of aYudged. 
the Teſtator, if it was by the Conſent of the Executor it is the Receipt of 
the Executor; or if without his Conſent, yet the bringing the Action is a 
Conſent, and the naming themſelves Executors is only to deduce their 
Right, and ſet it forth ab origine. 

But if an Executor brings an Indehitatus upon an Account made in his 
Time, it is in the Right of his Executorſhip, and he (c) ſhall pay 2 
Colts, adjudged. : 

(c) It he 

brings an Infimul computaſſet, and is nonſtited, he ſhail pay no Coſts ; becauſe there was no new Cauſe 
of Action, but a new Action upon aſcertaining an antient Right, notwithſtanding which, it ſtill re- 
m :ins the Teftator's Debt. 6 Mod. 93. 12 Mod. 449. Bunb. 44. Said to have been adjudged, 
2 Ann, Salk. 207. pl. 6. S. P. f | 


+ Executors, &c. pay Coſts for not proceeding to Trial, according to Notice. 


So if the Goods of the Teſtator be taken and converted before they come Salk. 208. 
to the Hands of the Executor, he ſhall not pay Colts upon a Nonſuit in an fer lt, C. J. 
Action brought for theſe, for they were never Aſſets. 

So where an Action was brought by an Adminiftratrix for Money lent by Paſch. 27. 
the Intettate, the Defendant pleaded Payment to the Plaintiff after the Death Car: 2. in 
of the Inteſtate, and Iſſue joined upon it, and Verdict for the Defendant 5 Sor Dang 
it was inſiſted upon, that the Defendant ſhould have Coſts upon 4 Jac. 1. 12 
6. 3. this being a Falſity in her own Conuſance; but it was denied, the Ac- 
tion being as Adminiftratrix; fo that upon the bringing the Action, that 
which is pleaded to be in her own Conulance does not appear. 

If an Adminiſtrator brings an Action on the Caſe in C. B. and there is a Carth. 281. 
Verdict and Judgment againſt him, and thereupon he brings a Writ of CH, 
Error in B. K where the Judgment is affirmed ; yet he ſhall not pay Coſts, 4 Mod. 244. 
for he is not a Perſon within the Intent of the Statute which gives Coſts in aud 3 Lev. 


this Cafe, although it was objeQed, that it was his own Act, and lay in 75 a 
his own Knowledge, and was brought in dilatione executionis, brought after 
aDevaſtavit, 


be ſha!l pay Coſts. 2 Stra. 977. 2 Barnard. X. B. 430. An Admitiſtrator diſcontinues without 
Colts, 2 Stra. 871, See Hardr, 70. 2 Barnard, X. B. 154. 


* 2. Of Officers and Miniſters of Juſlice. page 319 


By the Statute 7 Fac. 1. cap. 5. it is enacted, . That if any Action See 2 Bar- 
* upon the Caſe, Treipaſs, Battery, or falſe Impriſonment, ſhall be brought hard. K. * 


16 ' * . . . 1 7 to 
in the Courle of Weſtminſter, or elſehete, againſt any Juſtice of Peace, 
| „Mayor, 


1 
4 


3 VV 

&« Mayor, Bailiff of City or Town Corporate, Headborough, Portfeeye 
Mayor, Bailiff, (2) Conſtable, Tithing-men, Collectors of Fifteenths 
(a) Extends « And Subſidies, concerning any Thing by them done by Virtue of their 
8 Office, they, and all others, doing any Thing in their Aſſiſtance, or by 
3 Bulſt. 77. their Command concerning their Oſſice, may plead the general Iſſue, (fc, 
Rol. Rep. ** and(6) if the Verdict ſhall paſs with the Defendant in any (c) ſuch Ac- 
274. « tion, or the Plaintiff become nonſuit, or ſuffer a Diſcontinuance, the 
Terk * Juſtices, or (d) ſuch Judge before whom the Matter ſhall be ttied, 
Judgment is ſhall allow the (e) Defendant his double Coſts.” 


after given | | 

upon the Inſufficiency of the Declaration. Cro. Car. 178. () But this extends not to an Adi. 
on upon the Caſe againſt a Conſtable, tor pretenting that the Plaintiff was an Inhabitant of A. by Rea. 
ſon of which he was compelled to pay, Se. unjuſtly, becauſe no Treſpaſs or falſe Inpriſonment, 
wherein Liberty is given to plead Not guilty. Cro, Car, 467,——Nor to an AQtion by a Freeman 
againſt a Mayor, for refuſing his Vote inthe Election of a Mayor, becauſe a Non-fcalance. 2 Ley, 
251. And ſaid per Curiam, That the Intent of the Statute was to give double Coſts in falſe Impri. 
ſonment, &c. where it enabled to plead the general liſue. (d) It cannot be allowed, unleſs the 
Judge of Aſſiſe marks the Peſlea. 2 Vent. 43. 2 Lev. 42351. Winch 16, (e) All the Deſen- 
dants. Vaugh. 117. 


By the Statute 21 Tac. 1. cap, 12. /. 3. the above Statute is made per- 
petual, and it is theieby further enacted, That Churchwardens, and 
all Perſons called ſworn Men, executing the Office of Churchwardens, 

) vide *© (f) Overſeers of the Poor, and others, which ſhall do (g) any Thing by 
1 Os their Aſſiſtance or Command, concerning their Office, thall have Bene- 
and Title fit of 7 Jac.” 
Peer. (g) Not | 
where an Action is brought againſt Churchwardens, for falfly and malicionſly preſenting the Plaintiff 


for lncontinency ; becauſe merely Eccleſiaſtical, and the Statute is intended only where troubled 
eoncerning Temporal Matters. Cro. Car. 286. Jones 30s, 


Carth. 138, If A. brings an Action on the Caſe againſt B (who is Collector of the 

— and Taxes) and declares, that for 19s. due to the King, he diſtrained 20 of his 

8 Lambs, which he might have fold to J. S. for 40s. but that he deceptivs 
fold them for 35s. and kept the Overplus of the Money; and farther de— 
clares upon a general [ndebitatus Aſſumpfit for 1&s. as ſto much Money re- 
ceived by him to the Plaintiff's Uſe ; and the Detendant, as to the firſt 
Part, pleads Not guilty, and quad the Promiſe Non afſumpfit, and there 
is a Verdict for the Plaintiff ; if the Judge of Aſſiſe certifies on the Poſtea, 
that the Defendant's Juſtification, as to all, was as Collector of the Royal 
Aid, by Virtue of the Statute 1 WH. M. St. 2. c 32. /. 10. the Defen- 
dant, purſuant to that Statute, ſhall have treble Colts. 


3. Of Coſts for and againſt Informers, and where the Profecution may 
be ſaid to be carried on at the Suit of the King. 


2 Keb. 581. It ſeems agreed, that a common Informer, upon a popular Statute, can 
Rol. Abr. in no Caſe recover Coſts, unleſs they be expreſly given by ſuch S:atute ; 
544. for it is certain, that he cannot recover them at Common Law, for that 
* $02: doth not give Coſts in any Caſe; neither can he recover them by Force of 
Salk. 4 the Statute of Glouceſter, which gives the Plaintiff his Coſts only in Caſcs 


pl. 4. in which he ſhall recover his Damages, 
3 Lev. 374. 2 Inſt. 288. 


*Page520 * Butin an Action on a Statute by the Party grieved, for a certain Penalty 
Jones 447, given by ſuch Statute, the Plaintiff within the Statute of Glouceſter ſhall 


co. Car, recaverCoſts, becauſe ſuch Penalty is intended him by Way of Recomp = 
$59. 


5% er 9 | 
for his particular Damage by the Offence prohibited; and if he could reco-, 1,q. 289. 
yer that only, and no more, it would be in moſt Caſes in vain for him to ſue Rol. Abr. 
for it, fince the Coſts of Suit would exceed it. 516, 817, 
So in Debt for a Penalty of 20 J. brought by a Corporation qui tam, c a 
upon a private Act of Parliament concerning the Neo River Water brought ny — 
to Plymouth, where the Action was brought for diverting the Water-courſe, 3 Keb 781. 
contrary to the Statute; after Verdict tor the Plaintitts it was held, That Lutw. 200. 
though this was on a new and penal Law, yet being brought by the Parties Carth. * 
injured, and for a certain Penalty, they ſhould have their Coſts ; otherwiſe * 
where the Action is brought by a common Informer. of Plymouth 
; v. Callings, 
adjudged. And the like Point ſaid to have been adjudged Mich. 5 W. 3. between the Corporation 
ot Cut.ers and Buſlin, 12 Mod. 46. Comb. 224. Skin. 363. pl. 6. 367. pl. 14. Holt. 172. 


Bt no Coſts ſhall be recovered in an Action on a Statute, which gives no Rol. Abr. 
certain Penalty to the Party grieved, but only his Damages in general, Wc. 57 4. | 
if ſuch a Statute be introductive of a new Law, and give a Remedy in a rr 
Point not remediable at the Common Law ; but there is not that Inconve- Cro. Car. 
nience in this Caſe as in the former, becauſe no certain Sum being ſpecified, 560. - 
the Jury may give the Plaintiff full Satisfaction by Way of Damages. Salk. 206. 

As to Coſts againit Infor mers, by the 24 UH. 8. cap. 8. it is enacted, bl. 4: 
„That the Defendant thall recover no Colts on Nonſuit or Verdict, when 
« the Plaintiff ſues to the King's Uſe. 

But by the 18 Eliz. cap. 5. which is made perpetual by 27 Elig. cap. 10. 

it is enatted, © That if any Informer or Plaintiff, on a Penal Statute, ſhall 
« willingly delay his Suit, or ſhall diſcontinue, or be nonſuit in the ſame, 
* or ſhall have the Trial or Matter paſſed againſt him therein by Verdict 
or Judgment of Lew; that then in every ſuch Cafe, the fame Informer 
« or Plaintiff ſhall yield, ſatisfy and pay unto the Party Defendant, his 
«© Colts, Charges and Damages, to be aſligned by the Court, in which the 
„ ſame Suit ſhall be attempted, Ec.” 

In the Conſtruction of this Statute it hath been holden, that 1t extends 
only to common Informets. who are to have the whole Benefit of the Pas 116. 
nalty, and not where the Penalty is given to the Party grieved, or where C. Elis 17 


Part is given to the King, and Part to him who will ſue for it *. 177. 
2Leon. 116. 
Salk, 30. 2 Salk. 543. pl. 1. Ld. Raym. 27. * Sed gu. 


Alſo it hath been holden, That where judgment is given againſt an In- Sid. 311. 
former, becauſe the Court in which he ſues has no Juriſdiction of the Cauſe, * - 106, 
or becauſe the Statute on which he grounds his Information is diſcontinued, 5 dcHut.36, 
yet he ſhall pay Coſts within the Intent of the Statute, which ſhall have a 38. 
liberal Conſtruction, and was intended to prevent all vexatious Informa- 
tions. | 

By the 18 Elis. there is a Proviſo, That it ſhall not extend to any Offi 
cers that have uſed to exhibit Informations, oc. 

But now by the 4 & 5 W. M. cap. 18. it is recited, © That divers vide 9 Ann. 
malicious and contentious Perfons had more of late, than in Times c. 20. By 
« paſt, procured to be exhibited and proſecuted, Informations in their Which Coſts 
** Majefties Court of King's Bench at Weſtminſter, againſt Perſons in all 1 
* the Counties of England, for Treſpaſſes, Batteries, and other Miſde- jn Nature of 
* meanors; and after the Parties fo informed againſt had appeared toa Que war- 
* ſuch Informations, and pleaded to Hue, the Informers had very ſel- Tante. 

* dom proceeded any further ; whereby the Perſons ſo informed againſt 
had been put to great Charges in their Defence; and although at the 
« Trials of ſuch Informations, Verdicts had been given for them, or a 
helle Proſequi entered againſt them, they had no Remedy far N 

| „ Colts 


, © 


« Cofts againſt ſuch Informers 3” and thereupon it is enafed, ** Thy 
page 521. * the Clerk of the Crown in the Court of King's Bench ſhall not, with. 
„out expreſs Order be given by the faid Court in open Court, exhibit, 
« receive or file, any Information for any of the Caules aforeſaid, or iſſue 
out any Proceſs thereupon, before he ſhall have taken, or ſhall have de. 
« livered to him a Recognizance from the Perſon procuring ſuch Informa- 
«* tion to be exhibited, with the Place of his Abode, Title or Profeſſion, to 
« he entered, to the Perſon againſt whom ſuch Information is to be exhibit- 
« ed, in the Penalty of 20l. that he will effectually proſecute ſuch Inſor- 
* mation, and abide by and obſerve ſuch Orders as the ſaid Court ihall 
direct; which Recognizance the Clerk of the Crown, and alſo every 
„ Juſtice of Peace of any Countv, fc, (where the Cauſe of any ſuch In- 
* tormation ſhall ariſe) are by the ſ id Statute impowered to take; after 
„the Taking whereot the Crown ſhall make an Entry thereof upon Re. 
* cord, and ſhall file a Memorandum thereof in ſome public Place in his 
„Office, that all Perſons may reſort thereunto without Fee; and in caſe 
* any Perſon againſt whom any Information for the Cauſes aforeſaid, or 
* any of them, ſhall be exhibited, ſhall appear thereunto, and plead to 
« ]fſue, and that the Proſecutor of fuch Intormation ſhall not, at his own 
« proper Coſts and Charges, within one whole Year next after Iſſue joined 
therein, procure the ſame to be tried; or if upon ſuch Trial a Verdict 
« paſs for the Deſendant ; or in caſe the fame Informer procure a Nolte Pro- 
« ſequi to be entered; then in any of the ſaid Caſes, the Court of King's 
« Bench is authorized to award to the Defendant his Coſts, unleſs the 
« Judge before whom ſuch Information ſhall be tried, ſhall at the Trial, 
« in open Court, certify upon Record, that there was reaſonable Cauſe for 
«* exhibiting ſuch Information; and in caſe the faid Informer ſhall not, 
« within three Months after the Coſts taxed, and Demand made thereof, 
« pay to the ſaid Defendant the ſaid Coſts, then the Defendant ſhall have 
the Benefit of the ſaid Recognizance to compel them thereunto. 
« Provided, That nothing hereof ſhail extend, or be conſtrued to ex- 
« tend, to any other Information, than (4) ſuch as ſhall be exhibited in 
{a) From the Name of their Miajeſties Coroner or Attorney in the Court of King's 
whence it ** Bench for the 1 ime being (commonly called the Maſter of the Crown- 


follows, that « Office.)“ 
Informations 


exhibited by ; 
the Attorney General, remain as they were at the Common Law. 2 Hawk. P. C. 262. 


2 Hawk, In the Conſtruction of this Statute it has heen holden, That no Coſt can 
P. C. 263. he had on this Statute, on an Acquittal at a Trial at Bar, not only becaule 
the Clauſe which gives Coſts, un/-/+ the Judge at the Trial certify a reaſon- 
able Cauſe, ſeems only to have a reaſonable View to Trials at Nift privs, 
but alfo becauſe a Cauſe, which is of ſuch Conſequence as to be thought 
proper for a Trial at Bar, cannot well be thought within the Purview of 
the Statute, which was chiefly deſigned vgainſt trifling and vexatious Pro- 


ſecutions. 
Salk. 193. Alſo if there be ſeveral Defendants, and ſome of them acquitted, and 
pl. 5. others convicted, none of them can have Coſts. -- | 
2 Hawk, But whenever a Defendant's Caſe is ſuch as authorizes the Court to award ' 


P. C. 263. him his Coſts, he ſeems to have a Right to them ex debito Fuſlitie ; for it 
ſeems a general Rule, that where Judges are impowered by Statute to do 
a Matter of Juſtice, they ought to do it of Coutle, 


FF 
* 4. Of Paupers. Page 522 


In the Statute 23 H, 8. cap. 15. there is a Proviſion, © That whoever 
« ſues in Forma Pauperis ſhall not pay Coſts, but ſhall ſuffer: ſuch other 
« Puniſhment as the Judge of the Court ſhall think fit.“ 

But notwithſtanding this Statute, if he be (a) diſpaupered, or (4) non- 
ſuired, the uſual Practice is to tax the Coſts, and for Non-payment to or- 2 
det him to be (c) whipped. (2 Salk. 

6 506. pl. 1. 

( But though the uſual Courſe in ſuch Caſe is to tax the Coſts, and if not paid, to whip the Plain- 
tiff; yet upon Conſideration of the Circumſtances of the Caſe, it is in the Diſcretion of the Court to 
ſpare both, Sid, 261,——And per Holt Ch. Juſt. on Motion to whip a Pauper who had been non- 
ſuited, there is no Officer for that Purpoſe, nor did Lever know it done. 2 Salk. 506. pl. 1. 


A. brought a Bill in Forma Pauperis, to which the Defendant put in a EqQAbr.125, 
Plea, and Demurrer, which were both over-ruled ; and it was inſiſted up- 
on, That he ſhould have no Coſts, being at none; but my Lord Somers, 
after long Debate, and Inquiry of all the antient Counſel and Clerks, who 
agreed that he ſhould have Coſts, ordered him his Coſts (4) like other F 
Suitors ; for though he is at no Coſts, or but ſmall Coſts, yet the Counſel ( — vide 
and Clerks do not give their Labour to the Defendant, but to the Pauper Chiu 21 i 

Where a 


Pau er having a Decree to recover with Coſts, it was held, on Motion, per Cur iam, to be unt eaſon- 
able that any one ſhould have more Colts than he was out of Pocket; and the:evp-n ordered the 
Plaintiff and his Solicitor to make Oath before the Maſter, and what they ſwore they had paid, or 


were to pay, was to be allowed, but no further. 


(F) Of Coſts in Replevin, 


N Replevin the Plaintiff had Damages at Common Law, and Coſts by Jones 434. 

the Statute of Glouceſter, as a Conſequence of ſuch Damage, but the 

Avowant or Defendant in Replevin had no Cofts, although in many Caſes 

where an Avowry or Conuſance was made, and a Return prayed, the De- 

fendant was an Actor. | Cb 
But now by 7 H. 8. cap. 4. Every Avowant and Perſon that makes pl. 83. 

* Conuzance, or juſtifes as Bailiff in Replevin, or ſecond Deliverance, 2Ld. Raym. 

* for any Rent, Cuſtom or Service, if (e) their Avowry, Conuzance 788. 

or Juſtification be found for them, or the (/) Plaimiffs otherwiſe 145 bog 

* barred, ſhall recover their Damages and Coſts, as the Plaintiff ſhould , for 


have done if he had recovered.” 36 l. for a 
Year and 2 


Half's Rent, and the Plaintiff pleads Payment of 127. and there is another Iſſue for the 247. and the 
firſt Iilue is found for the Plaintiff, and the ſecond for the Defendant, the Plaintiff ſhall have no 
Coſts or Damages; but the Avowant ſhall have a Return, Damages and Coſts. Cro. Jac. 473. 
/) Extends not to a Noaluit, Jones 422. 


Alſo by the 21 H. 8. cap. 19. By which the Lord may avow, as in Comyns122, 
Lands within his Fee, without naming any Tenant in certain, it is further Pl. 85. _ 
enacted, That (g/ every Avowant or other Perſon () making Juſtification * Ld.Raym. 
* or Conuzance, as Bailift or Servant in Replevin, or ſecond Deliverance, (i) * ge. 

* tor pl. 6. 
12 Mod. 547. 


(g) Extends to Executors that avow; by 32 H. 8. c. 2. a ſubſequent Statute. 2 Rol. Rep. 457. 
(5) Extends not to a Defendant that claims Property. Hard. 153. (:) The Defendant avowed 
the Taking as a Stray within his Manor; and whether he ſhould have Coſts, Haſleb and Chaplain, 
dubitatur; but Judgment reverſed tor another Cauſe. Cro. Ei:z. 257, 329. Owen 13. but jones 


435+ Cited and laid, the Judgment was reverigd becauſe Damages and Colts were given; and rex 
is 


„ 
®Page 523 * for Rents, Cuſtoms, (4) Services, (1) Damage - ſeaſant, or for other ( m) 
Rent or Rents, if the Avowry, Conuzance, or Juſtification, be found 
* for them, or the (n) Plaintiff be nonſuit, or otherwiſe barred, they ſhall 
this Reaſon recover Damages and Coſts, as the Plaintiff ſhould have done.“ 


is entered 
upon the Roll. Not if an Avowry for an Amercement in a Leet, &c, Porter v. Crey, 
Cro. Eliz, 300. Moor 893. Cro. Jac. $20, 2 Rol. Rep. 75. But releaſing his Damages, he hag 
Coſts by 4 Jac. 1 & vide Jones 424, 435. But Cro. Eliz. 257, 329. It has been the conſtag; 
Practice ſince this Act to give Colts and Damages.—— Where the Avowry was for a Penalty upon 
Breach of a By-Law, Cro. Jac. 497, $32. Jones 421, 435. March 29. (&) Where the Avoy. 
for Relief dubitatur, becauſe no Service, but a Flower thereof only, and goes to Executors, Cry, 
Jac, 28. Cro. Car. 422, $33, $34. Jones 422, 2 Rol. Rep. 76.— But upon a Diſtreſs for a He. 
riot, no Queſtion but Coſts ſhall be paid. Cro. Jac. 28. Yet vide Cro. Eliz. 287, 329. % But 
Ke ſhall recover Damages for the Treſpaſs at the Time of the Taking only, and not for the mean 
Time. Dalſ. 52. (m) Extends not to an Avowry for a Nemine Peng. (n) Therefore 2 Sid. 185. 
Where the Defendant avowed for a Rent- charge, and the Plaintiff, af.er Evidence, was nonſuited, the 
Court took the Verdict of the — who found for the Defendant, and aſſeſſed Damages and Coſts, 
No Coſts in Reple vin for the Defendant, if the Plaintiff confeſſes a Plea in Abatement 1% be tru, 
2 Ld, Raym. 788. 


(G) Df Coſts in a TUrit of Erroz. 


Cto. Eliz. A there were no Damages given in a Writ of Error, but only a Re- 

$38, verſal or Affirmance of the former Judgment, there could be no 
Coſts, either at Common Law or by the Statute of Gloucefler Hence it 
was thought neceſſary to make a Statute to redreſs the Miſchiefs that aroſe 
from Writs of Error, in order to delay Execution. Therefore, 

6.) By the By the (e) 3 H 7. cap. 10. Whereas Plaintiffs or Demandants had 

Statute of * been delayed of Execution, for that Defendants, &c. againſt whom the 

19 H. 7. c. Judgment was given, or others bound thereby, brought Erior to reverſe 

ode” har * the Judgment, to the Intent only to delay Execution, it is enacted, 

and it is en- That if any Defendant, &c. or others bound thereby, before Execution 
acted, That had, bring any Writ of Error in Delay of Execution, then, if Judgment 
the ſame * he affirmed, or the Writ of Error diſcontinued through the Default of 
ſhould from the Party, or the Plaintiff therein be nonſuited in the fame, the Panty 
be put ioEx- © againſt whom the Writ of Error is ſued, ſhall recover his Coſts and Da- 
ecution. See mage, for the Delay, and wrongful Vexation, by the Diſcretion of the 

8 Mod. 73 « Juſtices before whom the Writ of Error is ſued,” 

314,316. 

Sid. 38 7. In the Conſtruction of this Statute, it has been holden, That it extends 
not to Ireland, becauſe not particularly named; therefore a judgment up- 
on a Writ of Error in the Kings Bench there, wherein Coſts were given, 

(+) Where a was for that Reaſon (p) reverſed here, as to the Coſts. 

udgrnent in | 

2 B in Ireland, was affirmed in B. R. there, as alſo on a Writ of Error in B. R. here, and likewi'e 

on 2 Writ of Error in the Houſe of Lords here, and a Capias ad Satisfaciend' in B. R here, as well 

for the Coſts given by the Courts in Ireland, as for thoſe given by the Court here, was ſuperſeded 25 

irregular, Carth, 460, Ld. Raym. 427. 5 Mod. 421. Salk, 321, pl. 6. 


(9) Veat. Tt extends not to Executors or Adminiſtrators, where they bring Error 
_ upon a Judgment againſt their (9) Teſtator, or upon a Judgment againſt 
Mod. 77. | N 1 P 5 Ban 
Hz Lev, (7) themſelves ; for being in auter droit, they are not preſumed to bring 
15. the Writ of Error for Delay. 
arth. 281. 
4 Mod. 244. Ld. Raym. 437. 2 Ld. Raym. 868, 1216, 1413, Stra. 682. 8 Mod. 108. 10 Mod. 
276,277. 11 Mod. 135. pl. 17, 174. pl. 18, 196. pl. 11, 286. pl 10. 12 Mod. 440. Comyns 
162. pl. 1to. Barnes go, 103, 110. 2 Barnes 99, 102, 106, 122. 2 Stra. 871. See Annaly 367. 
2 Barnard, X. B. 154, And Note, held contrary in C. P, Barnes 110, 2 Stra. 977. 2 Barnafd. 
K. B. 450. 2 Stra. 1106, Andr. 356, Ara. 682, N 


There 


„ ikM 4 


„ e 
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There are no Coſts by this Act where Execution is executed, for thenCto. Ite. 
there can be no Delay of Execution. 636. 


* Hence there can be no Coſts in a Writ of Error upon A 1 ha 
Ejectment, where Execution was executed as to the Coſts and mages, ap. hs 
though not as to the Term f. - ge 524 

ent. 88. 


＋ Tris uſual now to enter up the Judgment, to recover che Term, with nominal Damages, Sc. w = 
execute a Writ of Poſſeſſion, and then bring an Action for the meine Profits, and for the Coſts. 


Nor in Error upon a Judgment in Formedon, becauſe the Plaintiff had Cro. Car. 
no Coſts in the (a) firſt Judgment; and the Intent of the Statute is to pre- — * 
vent the Delay of Execution for the firſt Damages and Coſts. Sas toes. 


1084. 
And. 113: Lev. 146. Raym. 134. But vide Cro. Eliz. 617, 659. cont”. (a) But in a gare Im- 
pedit, though therein no Colts are recoverable, but Damages only, the Party ſhall have Coſts. Dyer 
77. Cro, Car. 145, 175. 


This Statute extends to a Writ of Error in the Exchequer-Chamber, 2 And. tg. 
though given by a ſubſequent Statute, | * kr. 

Allo the more effectually to prevent Defendants from bringing frivolous **** 
Writs of Error, by the 13 Car. 2, flat. 2. cap. 2. it is enacted, That if 
* any proſecute a Writ of Error for Reverſal of any Judgment after Ver- 
did in the Courts of Weſtminſter, Counties Palatine of Chefter, Lancaſter 
or Durham, or of the great Seſſions in Wales, and the Judgment is af- 
* firmed, they ſhall pay double Coſts; popular Actions upon Penal Laws 
except Debt fot Tithes) IndiQtments, Informations, Ec. excepted.” 

But as theſe Statutes do not extend to Caſes where Judgment is given 


for the (5) Defendant, and the Plaintiff brings a Writ of Error, it wag 5 And. 123: 
thought neceſſary to remedy this Inconvenience ; And therefore, 5 


% A De- 
fendant in Replevin, tho? he is conſidered in ſome Caſes as a Plaintiff, ſhall not have Coſts within 
thole Statutes which are to be conſtrued ſtrictly, becauſe Coſts are in Nature of a Penalty, Carth. 
179. 4 Mod. 7. Show. 13, 165. 12 Mod. 1, 2, 2 Ld. Raym. 788. Salk, 205. pl. 1. S. C. 


By the 8 @ 9g IV. 3. cap. 10. © If in any Action, &c, upon Demurrer 

by Plaintiff or Defendant, Judgment ſhall be given for the Defendant ; g Mod. 314, 
wor if after Judgment for the Defendant in ſuch Action, Cc. the Plaintiff 416. 
* ſhall bring Error, and the Judgment ſhall be affirmed, the Writ of 12Mod 523. 
Error diſcontinued, or the Plaintiff nonſuited, the Defendant ſhall have? Ld. Raym. 
Judgment for his (c) Coſts, and Execution for the ſame by Capias ad. 194. 
* ſatisfaciend.” | pl. 3. 

| Comb. 432, 
6 Mod. 88. (c) But not for double Coſts, for this ſhall not be preſumed merely for Delay, fi ce 
the Plaintiff keeps Poſſeſſion of nothing by his Writ of Error. 


— 


J) Df Coſts in the ſeveral Steps and Pꝛoceed⸗ 
ings of a Cauſe, | 


A S the Courts exerciſe a Diſcretionary Power in awarding Coſts, be- ' 
3 fore there is a final Judgment in the Cauſe, it ſeems difficult to 
ain the ſeveral Caſes in which the Courts will make uſe of this Power; 
however, it inay be obſerved in general, that the Delays or Contempts, 
n either Party is guilty of, can only be remitted or purged on Pay- 
013% of Colts, | : 


As 


A 


12Mod.g6o. As for not going on to Trial, c. ſo if the Plaintiff moves to amend his 
vids Tits. Declaration, (which is ſeldom refuſed whilſt the Proceedings are in Paper) 
rue (G) it muſt be on Payment of Coſts. | 

10 Mod. 88. There are no Coſts in Abatement upon Demurrer, becauſe there are ng 
Salk. 205, Damages given, but only a Reſpondeas ouſter awarded. 


209. pl. 8. 
a Salk. $20. pl. 22. 6 Mod. 157. 2 Ld. Raym. 1138, 


Leon. 103. But the Statutes give Coſts on a Non Pros'; and this even before de- 
Huait. 36. claring, and then he is demandable, for he is not in Court by Attorney 
Cro, Car. until he has declared; but ſince he has put in his Appearance by Attor- 
2 152. * ney, the Court will vacate his Appearance, if he does not do as he ought 
#Page 525 to do in declaring z and this Sort of Nonſuit is as well within the Statutes, 
| as when he is demandable at the N privs But becauſe the King's Bench 
ſuffered them to lie three Terms without awarding a Non 2 þ there- 
Enlarged to fore g 
the End of By the 8 Elis. cap. 2. If upon a Latitat, Alias or Pluries Capias iſſuing 
theꝛd Term, out of the King's Bench, the Plaintiff does not declare within three Days 
by an Order after Bail put in, or after Declaration ſhall delay or ſuffer his Suit to be dit. 


X. B. ; . ) 
ee continued, or be nonſuit, the Court ſhall award the Defendant his Cosi: 


10 Geo. 2. and Damage. 


Reg. 2. | 
Nate (6), After a Declaration put in by the Plaintiff, and the Defendant puts in « 


Bar or Demurrer, and the Plaintiff does not reply, &c, there is a Judg- 
ment againſt him on the Bar, c. and Colts awarded, becauſe he does not 
proſecute his Writ with Effect. 
After Iſſue joined or a Verdict given, the Plaintiff cannot diſcontinue 
| without Leave of the Court, which 1s never granted but upon Payment of 
+ 2s. if he Coſts f. 


can diſcon- : : 
unue at any Time, after Suit commenced, without paying Coſts ? 


- died. 054 The Plaintiff cannot bring a new Ejectment without paying the Coſts of 
Thatifanew the firſt J. ; 
Trial, or ſe- : 

cond liſue be dircted out of Chancery, it muſt be on Payment of Coſts, 2 Vein. 75, 8 Mod, 225, 


T If he does, the Court will, on Motion, (tay Proceedings, till Coſts paid. 


Fide Title The Defendant ſhall not pay the Coſts of reverſing an Outlawry untit 

Outiawry. the Plaintiff declares againſt him; and if the Plaintiff be nonſuit, the De- 
ſendant ſhall have them again in his Coſts ; and if there be more Defen- 
dants than one, and they be all outlawed, they ſhall all be contributory 
for the Coſts, and not every one pay the whole Colts, 


(1) Cofts, how aſſeſſed oz taxed, 


7 boos the making the Statutes that introduced Coſts, it was agreed 


Rol. Abr. 
on as a Rule, That the Jury ſhould tax the Damages a- part, and the 


$17. 


Colts a-part, that fo it might appear to the Court that the Coſts were not 
conſidered in the Damages; and when it was evident that the Coſts taxed by 
the Jury were too little to anſwer the Coſts of Suit, the Plaintiff praved 


that the Officer might tax the Coſts, and that was inſerted in the Judg- 
ments z 


* 
18 


E FM 
ments; and therefore ſaid to be done ex aſſenſu of the Plaintiff &, becauſe 
at his Prayer. bo 


the Judg- 
ment would be erroneous, if that was omitted. 


If there are ſeveral Iſſues found for the Plaintiff, or againſt ſeveral De- 10 Co. 115. 
ſendants, intire Colts are given upon the whole Pleadings, for that is theb · 
whole Charge the Plaintiff is at. 

So if in Debt the Defendant pleads ſeveral Pleas, upon which they are Keilw. 48. 
at Ifſue, and the Jury find one Iſſue for the Plaintiff, and Damages 12d. — 177. 
another Iſſue for the Plaintiff, and Damages 10d. and another Iſſue for the 3. 
Plaintiff, and Damages 64. and one Iſſue againſt the Plaintiff, they muſt 
alſe!s the Coſts intirely, and not according to the Damage ſeverally, for 
every Iſſue found for the Plaintiff, | 

Upon a Scire Facias on a Recognizance in C. B. againſt Bail, the Plaintiff Salk. 298. 
had Judgment for Execution upon the Recognizance, & quod recuperet Pl. A 
Damna jua occaſione dilationis executionis ; upon a Writ of Error in B. R. . * 
this was reverſed, for the Bail are only liable to Coſts of Suit by the Sta- Fanſbaes and 
tute, and Damages, by Reaſon of the Delay of Execution, are not Coaſts, Morri ſan. 
nor Coſts of Suit, but Damage ſuſtained by being ſo long out of his 6 Mod. 157. 
Money, wiich uſed to be aſſeſſed by allowing the Party what lawful Intereſt a1 ©, 
would have come to him in the mean Time; fo that Coſts and Damages are g. 18 
* different in this Caſe, given for different Ends, and aſſeſſed by different 10 Mod. 306. 
Meafu:es. E page 526 

f Baron and Feme join in an Action, and a Verdict is given for the Rol. Abr. 
Plaintiffs, and the Jury aſſeſs Damages ultra miſas & cuſtagia per ipſum 316. Crufee 
(e Baron) circa ſectam ſuam expoſita, to ſo much, & pro miſis & cuſtagiis and Berry 
#/i;, to ſo much; and thereupon Judgment is given, that the Baron and wn ar tie 
Feme ſhall recover the Coſts and Damages, though it is found that the Of n 
Baron only expended and diſburſed the Money for the Coſts of the Suit, 
in as auch as the Feme had nothing, yet the Judgment is good, that the 
Earon and Feme ſhall recover the Coſts; for there cannot be one Judg- 
ment for the Coſts, and another for the Damages +. | + N. B. Mr. 


6 Serjeant 
Sgyer has made a very uſeful Collection of Caſes relative to Ca, in a ſmall Volume, and another, 
as to Damages, ; 


COVEN ANT. 


OVENANTS, Contracts and Agreements, are often uſed ag 
{ ; ſynonymous Words, fignitying an Engagement entered into, by 

which one Perſon lays himſelf under an Obligation to do ſomething 
beneficial to, or to abſtain from an Act, which if done, might be prejudi- 
cial to another. | 
Ash Good of Society requires a punctual Performance of, and that no 


Peron thould be allowed to reſcind and break through his Contracts, fog Where the 


the Lay, has provided a Remedy by Action of Covenant *, in which the Cena js 
| injured by Deed. 


COVEN AN T. 
iajured Party is to recover Damages for the Violation of the Contract, is 


Proportion to the Loſs he has ſuſtained. 

But here it may be neceſſary to obſerve, That where the Covenant or 
Agreement is for doing ſomething in Specie, as conveying Lands, executing 
Deeds, c. the moſt uſual, and indeed the moſt proper Remedy is by Bill 
in Chancery; which, in Caſes reaſonable, will decree an Execution in 
| Specie, whereas at Common Law, the Party can only be repaired in Da- 

mages. | 

But if the Matter of the Bill is merely in Damages, the Remedy is only 
at Law, becauſe the Damages cannot be aſcertained by the Conſcience of 
the Chancellor, and therefore muſt be ſettled by a Jury at Law. 

But if there be Matter of Fraud mixed with the Damages, as if A. ſuey 
B. on a Covenant at Law for Damages, and B. files a Bill for an Injunction, 
upon this equitable Suggeſtion, that the Covenant was obtained by Fraud; 
it A. files his Croſs-Bill for Relief upon that Covenant, the Court will re. 
tain it, becauſe the Validity of the Covenant is diſputed in that Court, 
and on a Head properly conuzable there ; and therefore, if the Validity 
of the Deed be eſtabliſhed, the Court will direct an Iſſue for the Quantum 
of the Damages, 


But for the better underſtanding of this Adion of Covenant, I ſhall 
conſider, 


(A) Df the Manner, and by what TUozds an cr: 
pzeſs Covenant is created. 52 


*Page 527 "GO Df Covenants created by Implication ot 


aw. 530. | 
(C) TUhere an Action of Covenant is the p2oper 
Remedy. 532. | | 
D Uhere there are ſeveral Parties; and herein 
_ of joint Covenants. 532. 
(E) Df Covenants Real and Perſonal; and here⸗ 
in of the Perſons to whom they ſhall extend. 
533. 


And herein, 


1. Of Covenants which ſhall extend to the Heir or 
Executor, ſo as to be bound by them, though 
not expreſly named. 533 

2. Of Covenants which the Heir or Executor may 
take Advantage of. 3. 

3. Where an Aſſignee ſhall be bound by the Covenant 
of the Aſſignor. 534. 

4. Where the Aſſignor continues ſtill liable. 535. 

5. Where an Aſſignee ſhall take Advantage of a Co- 
venant. 536. 

6. Of Covenants which bind by Force of the Statute 
32 H. 8. c. 34. £37» 


(F) Pow 


COVENAN T 


F) How Covenants are to be conſtrued. $39. 

(G) CUthere the Pꝛincipal, and all auxiliary Cove⸗ 
nants, thall be ſaid to be void and extin⸗ 
guiched. 540. 

(9) Chat ſhall be deemed a Beach, oz conſtrued 
a good Perkfozmance. i4 5 

(1) here the Beach ſhall be ſaid to be well al⸗ 
ſfgned. 543. | 

(K) Cahere the Performance ſhall be ſaid to be 
well ſet fozth and pleaded, 548. : 

(J) TAhat may be pleaded in Bar to the Action. 


551. 


Wy _- — * 9 — 
n 8 


(4) Of the Manner, and by what TUozds an 
erpreſs Covenant is created, 


(a) HE Law does not ſeem to have appropriated any ſet Form of (a) 1 Chag. 
T Words, which are ay neceſſary to be made uſe of in Ca. 294- 
creating a Covenant; and therefore it ſeems that any Words will be effec- Lean. 324. 

tual for that Purpoſe, which ſhew the Parties Concurrence to the Perform- 

ance of a future Act; as (6) if Leſſee for Years covenants to Repairs, Ec. (3) Rol. Abr. 
Provided always, and it is agreed, that the Leſſor ſhall find great Timber, 518. 

Sc. this makes a Covenant on the Part of the Leſſor to find great Timber, 2 23. 
by the Word (c) agreed, and it ſhall not be a Qualification of the Covenant (c) Hut it is 
of the Leſſee, ſaid, that 


without this 
Word it would have been only a Qualification of the Covenant of the Leſſee, Rol. Abr. 318. Sid. 
423- 2 Co. 72. h. Lev. 156. 


So if A. leaſes to B. for Years, upon Condition that he ſhall acquit the 40 E. 3. 8. b. 
Leffor of ordinary and extraordinary Charges, and ſhall keep and leave — = 
the Houſes at the End of the Term in as good Plight as he found them;? 8. C. 
if he does not leave them well repaired at the End of the Term, an Action 
of Covenant lies. | | | 

So thele Words in a Leaſeofa Mill, and the Leſſee ſhal! repair the Mill *Page 328 
as of tenas Need jhall require, and ſhall leave them ſufficiently repaired at the 
Endof the Term, make a Covenant, (d) becauſe it is the clear Agreement of R.. Ae, 
the Parties; for otherwiſe the Words, hall leave, &c, would have no Effect. ;18, Bret 


and Cumbey- 
lend adjudged. Cro. Jac. 399, 521. 3 Bulſt. 163. Rol. Rep. 389. 2 Rol. Rep. 63. S. C. adjudged, 
(4) As if A. by lngenture agrees to give B. 70. for an Houſe, it B. executes one Part of the Indenture 
to A A. may bring Covenant for the Houſe, Pordage and Cale. Lev. 274. per Cur*, Raym. 183. 
fer Cur' Sand. 319. That on the Part of B. it amounted to a Covenant to convey, Sid. 423. per Cur*, 


If A. leaſes to B. for Life, with a Proviſo, That if the Leſſee dies Co. 155. 
within the Term of forty Years, that then the Executors of the Leſſee Rol- Abr. 
ſhall have it for ſo many of the Years as amount to the Number of forty A 478. 
Years, to be accounted from the Date of the Indenture of Leaſe ; this | 
Proviſo ſhall not be a Leaſe, but only a Covenant. 

If there are Articles of Agreement between A. and B. by which it is Rol. Abr. 
agreed, upon a Marriage intended between A. and C. that all the Stock of 518, 519. 


( thall remain in the Hands of B. till 4. ſhall make a certain Jointure — 
. 1900 


C.O V E-N A-N T. 


ipſo B. annuatim ſolvendo to A. intereſſe proinde ſecundum Ratam 81. pe, 
Centum, c if B. does not pay the ſaid Intereſt, an Action of Covenant lies 
againſt him upon theſe Words, becauſe (6) every (c) Agreement by Deed 


1 is a Covenant, otherwiſe A. could not have any Remedy for the Money. 


knowledges ; 
himſelf to be accountable to another for all Money by him charged upon A. to be paid to B. Lev, 4). 


— Where the Words were only by way of Recital, that it was intended that a Fine ſhould be levicd, 
&c. 2 Mod. 89, 91, Gilb. Eq. Rep. 6, 7, 108, 109, 166, 167. & wide Leon. 122. (e) Where x 
Man afligns and transfers a Choſe in Action, though nothing paſſes, yet it amounts to a Covenart, 
that the other ſhall have the Thing, Mod. 113. 3 Keb. 304. Ficem. 268. Ld. Raym. 683. 


2 Ld, Raym. 1242, 1419. 


Rol. Abr. If A. makes a Deed to B. in theſe Words, I have in my Cuſtody on: 
519. Writing obligatory, in which Writingobligator, youe William now flandeth 

bnund to the ſaid B. for the Payment of 4ool. upon ſuch a Day, being the 
(4)So where proper Money of B. and (d) I will be ready at all Times, when I ſballbe re. 
the Words of guired, to redeliver the ſame Writing obligatory to the ſame B. If B. after de- 
aDecd are, Imands the faid Obligation of A. and he refutes to deliver it, B. may have an 
oblige My* Action of Covenant upon this Deed by Force of the Words, and ] will be 


ow » fog ready at all Times, when I ſhall be required, to redeliver the ſame, &c. 


ney at ſuch 
= Day, and ſo much at another. Hard, 198. adjudged ; but the Chief Baron doubted, if the Words 


had been tener i & firmiter ebligari; for that theſe Words found in Debt, and not in Covenant, 


Raym. 25.' If A. enters into a Statute to B. and afterwards B. by his Deed covenants, 

oſs that upon Payment of ſuch a Sum at a Day to come, the Statute ſhall be 

judged. avoid, and that he will deliver it in, and cauſe it to be vacated ; if B. before 

Keb. 103, the Day ſues Execution upon the Statute, A. may bring an Action of Cove- 

118. S. C. nant; for though it be true, that a Covenant that is to take Effect preſently 

Sid. 48. S. C. js to ſtand or fall by the Operation of Law, and no Action of Covenant will 
lie ; as if a Man covenants that a Bond ſhall be void upon doing fuch an 
AR, or to ſtand ſeiſed, no Action of Covenant will lie upon theſe; but 
here the laſt Words bind the Party to the Performance of a future AQ, 
vis, to deliver in the ſaid Statute, and cauſe it to be vacated, which with- 
out all Queſtion ſound in Covenant. 

Carth. 64, If A. enters into an Obligation to B. and afterwards B. covenants not to 

Comb. 123, ſue A. without any Limitatzon of Time, this amounts to a Releaſe, and 

9282 may be pleaded as ſuch. 

Carth. 64. But if the Covenant be Temporary, and limited to a certain Time; 
as if it be, that B. will not ſue for ninety-nine Years, Sc. this ſtill re- 
mains a Covenant; and for the Violation thereof an Action of Cove- 
nant is the proper Remedy, but it cannot be pleaded in Bar; fo if there 

page 329 * be two Obligors, and the Obligee covenants that he will not ſue one of 
them, this is no Releaſe, but only a Covenent. 

Carch. 64. A Letter of Licence containing the Words following, vis. That if the 

Creditor ſue within ſuch a Time, his Debt jhall be farjeited, works a 
Forfeiture by the Commencement af the Suit, and therefore may be plead- 
ed in Bar to the Action. | | 

Rol. Abr. If there are Articles of Agreement made by Indenture between A. and 

$18. Geary B. in which A. agrees that B. thall have a Houle in a Street in London, 

and Read. for certain Years ; provided, and upon Condition, that B. ſhall receive and 

Cro. Car. pay the Rents of the other Houſes of 4. in the ſame Street mentioned in 

32 edjoag. 2 Schedule annexed to the Indenture ; and it is further agreed, that B. for 

ed. & vide his Labour in collecting of the ſaid Rents, ſhall have the Overplus of the 

Cro. Eliz. Rents, over and above ſuch a certain Sum ; this is not any Covenant on 

242, 255. the Part of B. to hind him to receive and pay the Rents mentioned in the 

2 Co. 71. Schedule; but the Proviſo and Condition will on'y make the Eftate of B. 


void in the Houſe, If 


* 


COVEN ANI. 


If A, by Deed enfeoffs B. provided, that, if 4. pays Money to B. by a | 
Day the Feoffment ſhall be void, and covenants to fave harmleſs from Je. K. "4 
Incumbrances and Arrears of Rent, and to make further Afſurance ; and and King, | 
after A. enters into an Obligation conditioned for the Performance of all adjudged ; 


(a) Covenants, Payments, Articles and Agreements compriſed in the Deed, : 74 ” Wi 
if 4. pays not the Money, yet the Bond 1s not forfeited ; for there being judge * 1 
no Covenant to pay the Money, it is a Proviſo in Ad vantage of the Feoffor, Proviſe be- 
that, if he paid the Money, he ſhould have the Land again; ſo that it is ing, That if 


in his Election to pay the Money or loſe the Land, which is a ſufficlent 4. paid for 


Loſs to him, and the Word Payment, in the Bond, hath Reference to the — 7 to E. 
for the 
Covenant to ſave harmleſs from Arrears of Rent. Word Pay- 


men!, in the 


Obligation, ſhall have Reference to ſuch Payments, only, as by Deed are compulſory, not ſuch as 
are voluntary; for otherwiſe the Obligation and Condition would be repugnant, and contrary to the 
Deed. 1 Brownl. 113. S. C. and B,. 156. S. C. adjudged, 2 Mod. 37. S. P. 10 Mod. 227. Gilb. 
Eq. Rep. 43. () Otherwiſe if the Condition of the Bond had been for the Performance of all Cove- 
nants and Conditions in the Deed. Toms v. Chandler, 2 Lev. 116. 3 Keb. 48 4. adjudged, and 
in 3 Keb. 460, Judgment is given for the Defendant unleſs the Plaintiff diſcontioue. 2 


An Action of Covenant may be brought as (5) well on a Deed Poll, as Rol. Abr. . 
on a Deed indented. ö 4780 6 
Writ of Covenant lies upon the King's Patent, though there is no Counterpart ſealed by the Leſſee, 


who is to be charged. Cro, Jac. 240, Bulſt. 21. Cro, Jac, 399, $21. 3 Bulſt, 163. Kol. Rep. 
359. 2 Rol. Rep. 63. Poph. 136. ä | | 


But though Covenant lies as well on a Deed Poll as upon a Deed in- Salk. 197. 
dented, yet the Parties muſt be named therein ; and therefore, when in l. 3; Green 
Covenant the Plaintiff declared, that J. S. being arreſted at his Suit, and in ;; 9h, 
the Cuſtody of the Bailiff, he, the Defendant, promiſed and engaged to — 
bring in the Body of J. S. into the Cuſtody of the Bailiff ſuch a Day; and 
on Demurrer it was held, That the Action would not lie, the Plaintiff not 


being named in the Agreement, and no Averment debors could avail him. 


) Ot Covenants created by Jmplication ot · Page 530 
a , 


+ 


HERE are ſome Words, which of themſelves import no expreſs 4e E. 3. 2. 
Covenant, yet being made Uſe of in certain ContraQts, they amount b. 7. 
to ſuch, and are therefore called Covenants in Law, and will as effeQually _ Abr. 
bind the Parties, as if expreſſed in the moſt explicit Terms. 319. 
As if a Man (c) makes a Leaſe for Years of Land, by the Words (4) 
conceſſi or demiſi, theſe import a Covenant, and if the Leſſee or his Aſſignee 5 2 2 4. 
icted, they may bring an Action thereupon n 
are (e) evicted, may 8 upon. (e) Soif an 
Aſſignment 
thereof be made by the Word Grant. 2 Rol. Rep. 399. Palm. 388. (d) Carth, 98. S. P. ad- 
mitted.— Where a Man aſignavit & tranſpoſuit all the Money that ſhould be allowed by any Order 
of a Foreign State, to come to him in Lieu of his Share in a Ship. Mod. 113. 8 Mod, 40, 42, 173, 
232. 10 Mod. 223. Said by Hale, though it cannot be affigned, yet this amounts to a Covenant 
that he ſhall have all the Money; & vide 4 Co. 81. Cro. Eliz. 214. 2 Leon. 104. (e) Whether 
the Leſſor himſelf, or a Stranger, ouſts him. Vide Rol. Abr. 519. 2 Leon. 104. Cro. Eliz. 214*. 
So if the Caitle of the Leſſee ate diſtrained by the Lord Paramount, he may have Covenant againſt 
bis Leſſor, Raym. 257. 


5 


* Sed gu. If it muſt not mean à Stranger having Title, Paramount to the Leaſe? 


Vol. 1. O oY 82 > 


EO VE N ANT. 


So if a Man leaſes for Years, reſerving Rent, an Action of Covenant 
>> . b 0D Non- payment of the Rent, for the (4) Reddendo of the Rent is an 
Style 387. Agreement for Payment of the Rent, which will make a Covenant. 

Carth. 1386. 
4 So the Words Yielding and Paying make a Covenant. Style 406, 407, 431. 2 Brownl, 213. 
Sid. 266, 401. 2 Mod. 92. Vent. 10. 2 Jones 102, 3 Lev. 188. 


3 bo. b. Alſo if a Man leaſes for Years by the Words Demiſe, Grant, c. and in 
3 1 the Deed there are ſeveral Covenants on the Part of the Leſſor, and he 
Judged, enters into a Bond conditioned for the Performance of all the Covenants, 
Sc. in the faid Deed ; this extends as well to the Covenants in Law, as 
expreſs Covenants. 
But if a Man leaſes for Years by the Words Demiſi, Qc. and the Leſſor 
4 Co. 8o. covenants that the Leflce ſhail enjoy during the Term, without Eviction 
. Eliz. by the Leſſor, or any claiming under him ; this expreſs Covenant qualifies 
Vas. 195. the Generality of the Covenant in Law, and reſtrains it by the mutual 
Conſent of both Parties, that it ſhall not extend farther than the expreſ; 
Covenant. | | 
Rol. Abr. If a Man leaſes to me by Indenture the Land of (e) J. S. of which 
520. J. . is ſeiſed at the Time, upon which I enter, and he re-enters, I ſhall 
Cro. Jac. 73. have a Writ of Covenant upon this Indenture, though I was not in the 
jo _ * Land by the Leaſe, but by Eitoppel, for the Leſſor is eſtopped to ſay that 
(e) So if by | was not in of his Leaſe. 


Indenture he | 
Leaſes to me my own Land, and I am ouſted by a Stranger, Cro, Jac, 73. Rol. Abr. 520, 871, 


Rol. Abr. So if a Man leaſes to me Land of J. S. of which J. . is ſeiſed at the 
520. Helder Time, I ſhall have a Writ of Covenant before Entry upon J. S. and Re- 


n by him; for I need not alledge an EviQion, for this is a Covenant 


8. P. in Law, which is broke when he is not ſeiſed of the Land at the Time of 
Hob. 12. the Demiſe, for the Word Demi/e imports a Power of Letting ; and it is 
S. C. But not reaſonable to enforce the Leſſee to enter into the Land, and fo to 


r Ea commit x Tru 


immediately following; which ſeems cent', and that if a Man leaſes Land for Years, and a Stranger en- 
ters before the Leſſee enters, he ſhall not have an Action of Covenant upon this Ouſter, becauſe he 
was never a Leſlee in Privity to have the AQion. Rol. Abr. 520, Owen 10g. S. P. per Fenner f. 


T Sed gu, If this is Law? and if he may not maintain an Action on the Covenant, expres, or 
implied, that he ſhajl hold and enjoy tor the Tea ? 


Owen 104. But if a Man leaſes certain Goods for Years by Indenture, which are 
Rol. Abr. evicted within the Term, yet he ſhall not have a Writ of Covenant; 


255 FIG S 2 5 Law does (f) not create any Covenant upon ſuch Perſonal 
(f) And S +» 


therefore in 
caſe of a Leaſe of a Houſe, together with the Goods, it is uſual to make a Schedule thereof, and 
aſſix it to the Leaſe, and to have a Covenant from the Leſſee to re-deliver them at the End of the 
Term; for without ſuch Covenant the Leſſor can have no Remedy but Trover or Detinue for them 


aiter the Leaſe ended. h 


1 This means if there is not any expreſs Covenant, 


(g)Ifforl.ite. So in the Caſe of a Grant of an (g) Inheritance, by the Words enferff, 
þ © oa. grant, fc. the Law does not create a Covenant. 

Carth. 97> Alſo if two or more join in making a Leaſe by the Words cenceſſi, &*. 
oy 2 this creates a Covenant in Law, for the Breach of which, all of them ſhall 
2 ad, udg-· be Jointly ſued ; but if the Breach be the Perſonal Tort of one of them, 2: 
ed. Salk. if one of them enters and ouſts the Leſſee, the Action may be brought 
137- pl. 1. again 


COVENANT. 


againſt him alone; for it is unreaſonable, that the others ſhould ſuffer for Show. 79, 
the Perſonal Wrong of their Companion. S. C. 


the Pump to run to 
Reineford and Moreton, Juſtices, that the Action ly ; for that when. 
the Uſe of a Thing is (e) demiſed, and it runs to decay, fo that the Leſſee g 8 . 
cannot have the Uſe and Benefit thereof, he may have Covenant upon judged, cont? 
the Word demifi ; and here the Leſſee himſelf could not repair, having no Todes in 
Intereſt in the Pump, or Land where it ſtood ; but Twiſden totis vir ihus 8. . But 
cont”. 1. Becauſe a Covenant created by Law, as this is, never lies but 3a. Pe 
on an (4) actual Ouſter. 2. This Covenant created by Law, is not (e)reverſed for 
properly to recover Damages, but the Term itſelf, and the Damages that Twi/den's 
are recovered are for the whole Term, whereas the Pump may be 88 _ 
paired the next Day. 3. The Leſſee may repair the Pump himſelf, and mT — 
may come on the Ground without being a Treſpaſſer ; as where I grant ſaid, That if 
that you may fiſh in my Pond, you have Liberty to come upon my! lend one 2 


Ground; ſo if you have a Grant to lay Pipes in my Ground, you may Piece of 


dig up the Ground for that Purpoſe ; and for theſe Reaſons of Twiſden's, 2 
the Judgment was una wece reverſed in Cam' Scat. | ſhall have 
the Uſe 


thereof, yet if the Plate be worn out by ordinary Uſe, without any Default, no Action of Covenant 
lies againſt me.— But if one by Deed grants a Water-courſe, and after ſtops it, an Action of Cove- 
nant lies againſt him. Sand. 322. For by Twi/den, This is a voluntary Misfeaſance.—So if I leaſe 
a Houle, and therewith grant Eſtovers out of juch a Wood, if I cut down the Wood, fo that no 
Eſtovers can be had, the Leſſee may bring Covenant againſt me. (c) But if A. in Conſideration 
that B. will build a Mill upon the Land, and a Water-courſe through the Land, demiſes to B. by 
the Words dedi & cenceſſi; and after A. ſtops the Water-courſe, yet no Adlon of Covenant lies; 
for the Covenant extend» not to a Thing which was not in Fſſe at the making of the Leaſe, Leon, 278. 
(4) Vide 2756. and Rol. Abr. gig. C Q, (e) Vide F. N. B. 145. 


IF A. leaſes a Houſe to B. excepting two Rooms, and free Paſſage to 
them, and the Leſſee aſſigns to J. S. who diſturbs the Leſſor in the cath, 242. 
Paſſage ; this, though a Covenant in Law, ſhall bind the Leflee ; for Buſb and 
where the Leſſee agrees to let the Leſſor have a Thing out of the demiſed Cole, ad- 
Premiſſes, as a Way, Common, fc. Covenant lies for a Diſturbance 1 
but if the Diſturbance had been in the Rooms excepted, Covenant would 3 9b. 


not have lain Þt. S. C. vide 
Moor 553. 
Cro. Eliz. 657. See 11 Mod. 170. pl. 8. 12 Mod. 24, 23. 7 But Treſpals would. 


* 


) Ahere an Action of Covenant is the proper“ Page 332 
Remedy. 


F A. for valuable Conſideration, promiſe by his Deed not to do a certain Rol. Abr. 1 t. 
Thing, no Action upon the Caſe lies upon this Promiſe, but a Writ of Cro. Jac. 
Covenant, 505. 
So if A. recovers a Debt againſt P. and B. pays him the Condemnation, Rol. Abr. 
upon which A. releaſes all Actions, Executions, £c. to B. by Deed, and 517- Semyb 
by the ſame Deed promiſes that he will withdraw and diſcharge all Writs and Hildery- 


of Execution againſt H. upon the ſaid Judgment, yet no AQion upon 8 
O — r 


he Cro Jac. 
9 2 


l 
ale 30g. 8. C. 


— 
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Caſe lies upon this Promiſe ; becauſe it is made by Deed, and ſo he ought 
' to havea Writ of Covenant. SET, 
142 0 If a Man leaſes for Years, reſerving Rent, he may have an Action of 
Vide Tie Covenant, as well as Debt, for the Rent arrear ; fo if 4. grants a Rent to 
Debt, and B. payable at a certain Feaſt yearly, and covenants to pay the Rent at 
ions in the Feaſt; an Action of Covenant lies for Non- payment, though he 

2 might have an Action of Debt for it. 
= we t ſeems by the better Opinion, that upon the Eviction of a Freehold, 
Brownl. 19. no Action of Covenant will lie upon a Warranty, either in Deed or in Law, 
Keb. 82 1. for the Party might have had his Warrantia Cbartæ, or Voucher; but in 


ide Hob. 4. Caſe of a Leaſe for Years upon an Eviction, there can be no other Re- 
Yelv. 139. medy * 

Noy 131. ; 

The Courſe now is, to introduce an expreſs Covenant for quiet Enjoyment, againſt al! Perſons 
claiming, and that the Eſtate is tree from Incumbrances. | | 


(D) Cuhere there are {everal Parties ; and herein 
ie of joint Covenants, 


s Co. 18. b. FF 4. covenants to do an AQ for the Benefit of two or more, and 4. 
Slinghy's breaks his Covenant, one of them alone (5) cannot maintain Covenant 


org 12 againſt him, for then might he be doubly or tcebly charged for the fame 


2 Leon. 27.Breach. 

But where a | 

Covenant may be joint or ſeveral, vide 2 Rol. Abr. 149. Skin. 4o1. pl. 35 (5) In an Indenture 
between A. and B. of the one Part, and C. of the other Part; among other Covenants there is one 
thus, vis. It is agreed between the Parties, that C ſhall enter into a Bond to B. to pay him 1001, at a 
Day; in an Action for Non-performance, A. and B. muſt join, Velv. 177. 


5 Co. 19. 2. So if A. covenants to do an Act for the Benefit of B. and C. and enters 
— 5. into a Bond to them & cuilibet eorum for Performance; yet this being a 

= 155" joint Intereſt, each cannot bring a ſeparate Action, but two may bind 
themſelves ſeverally to pay Money, or if jointly and ſeverally bound, the 
Obligee may ſue which he pleaſes. 

A Leaſe was made to three, who covenanted jointly and ſeverally for 
the Rent ; Covenant being brought againſt two, it was laid, that they 
(without ſaying, or the Third) had not paid ſuch Rent, ſed Redditum 
prædidb' aretro exiſtent ſolvere o'io recuſ. and it was held, that this was a 
ſufficient Averment that the Rent was behind, and that it was not paid by 
+ Sd gu. If the Third +. 
the Action 


was well brought againſt two, if the third was living? And whether if the Plaintiff choſe to ſue two, 
and not all three, if he ſhould not have brought a ſeparate Action againſt each of the two? 


2 Keb, 44. 


id. 107. If J. covenants with B. that A. or his Son, or either of them, ſhall 
work with B. at, &c. B. paying to each of them ſo much, Cc. and B. 
requeſts C. to work with him, Sc. if he doth not, the Covenant is 
broken, for B. had the Election to require both, or any one of them, to 
work with him. 

page 533 lf an Agreement be entered into between ſeveral Fidlers, that they 

Comb. 11. Would not play, Cc. aſunder, unleſs on my Lord Mayor's Day, oc, 

Stencer and and they bind themſelves in 20 J. each to the other jointly and ſeverally, 

Durznt, and one only brings Covenant, and aſſigns the Breach, That the Defendant 
played ad Quandam Tabernam, Cc. this is naught, for they ought - to 

| aye 


have joined, the Intereſt being joint ; and it is (a) repugnant and contra- 


COVENANT. 


dictory, for four Perſons to bind themſelves the one to the other jointly (2) But vide 
and ſeverally “. a _ a 
Carth. 98. 


Comb. 163. la this Caſe it is to be preſumed the others who did not j in in the Action, were 
equally intereſted with him who ſued, and therefore they ought to have joined in the Action. 


— 


— — 


(E) Ok Tovenants Real and Perſonal ; and here⸗ 
in 7 Perſons to whom they thall extend: 
nd therein, 


1. Of Covenants which ſhall extend to the Heir or Executor, ſo as to be 
bound by them, though not expreſly named. 


N every Caſe where the Teſtator is bound by a Covenant, the Executor 2 
ſhall be bound by it, (5) if it be not determined by his Death. Bor 3 
; nant 12.S.C, 
Cro, Eliz. $53. Same Rule per Curiam, and ſo Dyer 14. pl, 6g. (6) Vis. Where it was to be 
veriormed by the Perton of the Teitator, the Executor cannot perform it. Cro, Eliz, 563 & vide 
2 Mod. 268, 


If A. be (c) Tenant for Life, the Remainder to B. in Fee, and A. by And. 12. 
Indenture demiſes, c. to C. for fifteen Years, and after 4. dies, and B. adjudged. 
enters upon C. yet C. ſhall have no Action of Covenant againſt the Execu- Moor 74. 
tors of A. for the Covenant was but (4) during the Term, which deter- 3 5, 
mined by the Death of the Tenant for Life. S. C. s 

; Dyer 257%. 
8. P. by three Judges againſt one, who differed from the others, becauſe the Leaſe was by Indenture, 
which is a Matter of Concluſion ; but if it had been by Deed Poll, he agreed with the reſt. Brownl. 
22.8 P. adjudged. (e) So if Tenant in Tail demiſes, and dies without Iſſue. And. 12. 1 Leon. 
179. Cro, Eliz. 159. & wide Lit. Rep. 334. (d) So if the Leiſee had granted, bargained and 
ſold all his Eſtate to another (admitting there was, by theſe Words, à Warranty implied) yet it de- 
termines wich the Eſtate, Cio. Eliz. 157. Leon. 179. 


If a Man covenants that A. ſhall ſerve B. as an Apprentice for ſeven 48 E. 3. 2. 
Years, and dies, if 4 departs within the Term, a Writ of Covenant lies Bro, Cove- 
againſt the Executor of the Covenantor, without naming. * 

f a Man be bound to inſtruct an Apprentice in a Trade for ſeven Years, 54 216 
and the Maſter dies, the Condition is diſpenſed with, for it is Perſonal; Keb. 761, 
but if he were likewiſe bound to find him with Meat, Drink, Cloaths and 620. 
Lodging, this the Executors are obliged to perform. Lev. 177. 


2, Of Covenants which the Heir or Executor may take Advantage of. 


Covenants Real, or ſuch as are (e) annexed to Eſtates, ſhall deſcend to 
x | 42 E. 3. 4. 
the Heirs of tne Covenantee, and he alone ſhall take Advantage of them. And. 55. 
6 (e) Secus of 
Covenants in Groſs. Palm. g;$.—Alfo for « Brexch in the Time of the Covenantee, he AQion 
all be brought by his Executor, though the Covenant was with him, his Heirs and Aſiigns odly. 
Vent. 176. 2 Lev. 26. adjudged “ | 


K — dtd ——_  — — 
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® 11 ſuch Actions, Damages are to be recovered, which go is the Executors, 
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page 534 As if an Abbot and Convent covenant to fing for the Covenantee and 
2 H. 4. 6. b. his Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Writ of 
5 Co. 18. Covenant for the not doing thereof. 

If a Man leaſes ſor Years, and the Leſſee covenants with the Leſſor, 
13 his Executors and Adminiſtrators, to repair, and leave it in good Repair at 
Williams. "the End of the Term, and the Leſſor dies, c. his Heir may have an Ac- 
Skin. 30g. tion upon this Covenant; for this is a Covenant that runs with the Land, 
pl. 1. and ſhall go to the Heir though he is not named; and it appears that it 
S. C. cited. as intended to continue after the Death of the Leſſor, in as much as his 

Executors, fc. are named, 


3. Where the Aſſignee ſhall be bound by the Covenant of the Aff gnor, 


Rot. Abr The Aſſignee of a Term is bound to perform all the Covenants annexed 
821. * to the Eſtate; as if A. leaſes Lands to B. and B. covenants to (a) pay the 
Cro. Eliz, Rent, repair Houſes, &c. during the ſaid Term, and B. aſſigns to J. S. 
457. the Aſſignee is (4) bound to (c) perform the Covenants (4) during the Life * 
Moor 399. of the 6ſt Leſſee, though the Aſſignee be not named, becauſe the Cove- 
2c © nantruns with the Land being made for the Maintenance of a Thing in (e) 
(e) Where ee at the 'Iime of the Leaſe made. 


the Aſſignee 

ſhall be chargeable with a Nemine Pænæ incurred after Aſſignment, vide Cro. Eliz. 383. Moor 387. 
pl. 486. Goldſb. 129. (6) By the Common Law, but without Queſtion by the Statute of 32 H. 8. 
c. 37. Cro- Eliz. 457. (e) Lev. 109. Sid. 157. Raym. 80. S. P. (4) During the Term. Moor 
399. and vide Cro. Eliz. 457. S. P. by two Judges againſt two. (e) When the Covenant extends to 
a Thing in e, Parcel of the Demiſe, it is guafe annexed to the Thing demiled, and runs with the 
Land, and thall bind the Aſſiguee, though not expreſly named. 5 Co. 16. b. Godb. 270. ® It muſt 
be during the Term. 


5 co. Ig. But if A. leaſes for Years to B. and B. for himſelf, his Executors and 
_ Adminiſtrators, covenants with A. to build a Wall upon Part of the Land 
w_— demiſed, and after B. aſſigns, the Aſſignee is not bound by this Covenant, 


+ If Leſſee for the Law will not annex the Covenant to a Thing not in e f. 


covenants tv 

pull down old Houſes, and build new on the Ground within ſeven Years, and does not, but after ſes 
ven Years eſſigns; Aſſignee is not liable, for the Covenant does not run with the Land. Sr, Savicur's 
v. Smith, H. 2 Geo. 3. 3 Bur. 127i. Note, The Covenant was broken before the Aſſignment. 


5 Co. 15. fer But if B. had covenanted ſor him and his Aſſigns to build the Wall, Sc. 


Cu. this would have bound the Aſſignee, becauſe it is to be done upon the Land, 


and the Aſſignee is to have the Beneſit thereof. 

Salk. 199. If Leſſee tor Years covenants for him and his Aſſigns to rehuild ard 
pl. 5. finiſh a Houſe within ſuch a Time, and aſter the Time expired, the Leflee 
Ld. Ray. aſſigus over the Premiſſes, the Houſe not being built and finiſhed according 
to the Covenant ; this Covenant ſhall not bind the Aſſignee, becauſe it was 
broken before the Aſſignment; aliter if broken after; as if the Leſſee 
had aſſigned before the Time expired. 

5 Co 15, Alſo though the Covenant be for him and his Athgns, yet if the Thing 
wax . to be done be merely collateral, and no way concerning the Thing demiſed, 
433. S. P. the Covenant ſhall not bind the Aſſignee; as if it be to build an Houſe 
adjudged. upon other Land of the Leſſor, or (/ to pay a collateral Sum, 


5 Co.16.b.. Sg if a Man demiſes Sheep or other Perſonal Things for a certain Time, 
17: * and the Leſſee covenants, for him and his Aſſigns at the End of the Term, 
to deliver ſuch Sheep, c. or the Price of them, and the Leſſee afſigns them 

over, the Aſſignee ſhall not be bound by the Covenant; for it is but a 

8 (27 Per- 


— 


| COVE NA N:T. . 
72 Perſonal Contract, and there is not (4) ſuch Privity as between Leſſor (e) So of a 


eale of a 
Fair, Wine» 
Licence,@c. 
Hard. 88.—— But where ſuch an Aſſignee may be made liable in Equity, vide 2 Vern. 423. (5) If 
A. having Land charged with the Payment of a Fee-farm Rent, grants Part of the Land to B. and co- 
venants that the ſame ſhall be diſcharged of the ſaid Rent, and after grants the Reſidue of the Land to 
C. this ſhall not be taken as a Covenant-Real, which ſhall in Equity charge the other Land granted 
to C. with the whole Rent. Hard. 87. | 


* And therefore the Leſſor muſt purſue his Remedy againſt the Leſſee, on his Covenant. 


and Leſſee of Land and his Aſſigns *. 


* So (i) if a Man leaſes Lands for Years (K) with a Stock of Cattle, and Page 535 
the Leſſee for him and his Aſſigns covenants to deliver the Stock at the 
End of the Term. 5 Co. 15. 6. 

| ( A Man 

Nefſed of a Tavern for fix Years, leaſes to another for three Years; and it was covenanted, that 
during the three Years quo/tb:t menſe the Leſſee ſhould give an Accouut to the Leſſer of the Wine 
which he fold, and ſhould pay unto him, for every Tun fold, ſo much; and after the Leſſor grants 
the remaining three Years to another, the Covenant being collateral, it paſſes not by the Aſſignment 
of the three Years. Godb. 120, Moor 243. - Though the Covenant was to account to the Leſſor 
or his Aſſigne. P (#) As in Owen 139. Leon. 4z. Godb. 113 


— nm Wo VO — — 


: + 8-4, qu. For the Payment of ſo much per Ton, is in the Nature of a Rent, and the Accounting 
is abſolutely neceſſary to aſcertain the Money to be paid. 


If Leſſee for Years for himſelf, his Executors and Adminiſtrators, cove- Cro. Jac. 
nants with his Leſſor to leave fifteen Acres every Year for Paſture, ahſue 128. d- 
Cultura, and after the Leſſee aſſigns, the Aſfignee, though not named, Judged. 
muſt perform the Covenant, vor, it is for the Benefit of the Eftate, 
according to the Nature of the Soil ; but a collateral Covenant, as to 
build de novo, c. ſhall not bind him, unleſs named. 

if A. demiſes to B. ſeveral Parcels of Land, and the Leſſee covenants 
for him and his Aſſigns to repair, Ic. and after the Leſſee aſſigns to Rol. Abr. 
D. all his Eſtate in Parcel of the Land demiſed, and D. does not repair 5**+ _ 


that to him aſſigned, the Leſſor may have an Action of Covenant againſt wad : k 2m 
D. the Aſſignee. ad udged, 


becauſe this 
Covenant is deviſable, and follows the Land, with which the Defendant is chargeable by the Com- 
mon or by Statute Law, ſones 245. S. C. adjudged. ——So if the Leiſor had granted the Rever- 
lion of Part to one, and of other Part to another, they might have brought an Action of Covenant. 
Lev. 109. Sid. 157, Raym. 80, Artchen and Buckly, 


If a Man leaſes for Years, and the Leſſee covenants for him and his Stile 407. 
figns, to pay the Rent fo long as he ard they ſhall have the Poſſeſſion of 279m bid = 
Prog. » and Sir 7. 
the Thing leit. and the Leſſee aſſigns, the Term expires, and the Aſſignee 7, 
„ 1 5 : ws 4 William on. 
continues the Poſſeſſion atterwards; an Action of Covenant will lie againſt 
him for Rent behind atter the Expiration of the ferm, though he is not an 
Aflignee (/) ſtrictiy according to the Rules of Law; yet he ſhall be ac- ) If alef- 
counted ſuch an Atlignee as is to perform the Covenants. ſee for 
Years, with 
Covenants to repair, aſſigas to J. S. by way of Mortgage, and F. S. never enters, Equity will not 
compel him to repair, though he had the whole Intereſt in him; and though it was his own Folly ts 
take an Aſſignment of the whole Term, when he ſhould have taken a derivative Leaſe, by which 
Mea s he would not be liable at Law. 2 Vern. 275,—But where ſuch an Aſſignee, though he never 
entered, and had loſt his Mortgage Money, was by Law compelled to pay the Rent; and having 
ſucd in Equity could have no Relief. 2 Vern. 374. 6M 


If 4. leaſes to B. and B. covenants to repair, Ec, and he affigns to Carth. 519. 
J. F. who dies Intellate ; the Premiſſes being out of Repair, the Leſſor bas. 2 
may bring Covenant againſt his Adminiſtrator as Aſſignee, and declare judged. 
that he made a Leaſe to B. fc, cujus flatus & rejiduum termini Annorum, Ld. Raym. 
Sc. devenit, fc, per affignationem to the Adminiſtrator. 883. 

| 4. Wbere i, 309. 
£44 
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— 


COVENAN T. 


4. Where the Aſſignor continues ſtill liable. 
\ 

Bro. Core- If a Leſſee covenants that he and his Aſſigns will repair the Houſe de. 
nant ga. miſed, and the Leſſee grants over the Term, and the Aſſignee does not 
3 2 repair it, an Action of Covenant lies either againſt the Aſſignee at Com- 
— 223, mon Law, becauſe this Covenant runs with the Land; or it lies againſt 
S. Pe, Curt. the Leſſee (4) at the Election of the Leſſor. 

(d) HY may | 

charge b tui, but Execution ſhall only be againſt one of them; farif he takes both in Execution, he 
thai 1 lall taken ſhall have an Audita Querela, Cro. Jace 523. 


*Page 536 * Soif a Man leaſes for Years, png, Rent, and the Leſſee cove- 
| nants for him and his Ailigns to repair the Houſe during the Term, and 
after the Leſſee aſſigns over the Term, and the Leffor accepts the Rent 
from the Aſſignee, and after the Covenant is broken, notwithſtanding the 
Rol. Abr. Acceptance of the Rent from the Aſſignee, yet an Action of Covenant 
=? Joc lies againſt the firſt Leſſee, for the Leſſee hath covenanted expreſly for him 
300, $21, and his Aſſigns, and this Perſonal Covenant cannot be transferred by the 
S. C. adjudg- Acceptance of the Rent. | 
ed, that it 
lay againſt the Executor of the Leſſee. Rol. Rep. 359. 2 Rol. Rep. 63. Poph. 136. Godb, 276. 


Cro. Car. 188, 580. Jones 223. Sand. 240. Brownl. 20. Style zoo. 2 Mod. 139. Sid. 402, 
447. 2 Keb. 640, * 


„ 


des Though all the Eſtate of the Leſſee is aſſigned by Ad of Parliament, if there are no Words of 
Diſcharge, the Leſſee*s Executor is [til] liable to Covenant for the Rent. Heomby v. Heulditch, M. 
11 Geo, 2. Andr. 40s | 


So if A leaſes to B. rendering Rent, and B. covenants to pay it, and 
2 2:33 after B aſſigns to C. and A. grants the Reverſion to D. and D. after accepts 
e Mere 2 Rent from C. yet for Non payment at another Day, D. may have an Action 


adjudged. Againſt B. it being upon an (e) expreſs Covenant f. 
Carth. 178. 
8. C. cited. (e) Brownl. 20. Sid. 447. S. P. 


Þ If a Leſſee covenants for him and his Aſſigns to pay Rent, and he affigns to FB. and the Leſſor ac- 
cepts the Rent of B. who afterwards aſſigns to C. Covenant does not lie againſt B. for Rent incurred 
after the Aſſignment to C. though the Leſſor had no Notice of the Aſſigament. R. cont. by 2 J. in C. B. 
but the Judgment was reverſed in B. R. inter Pitcher and Tovy, 4 Mod. 71. 3 Lev. 295. Carth, 177. 


Lev. 215 Alſo an Aſſignee, who aſſigns over, is liable, and ſhall pay the Rent 
Raym. 303. which incurred due before, and //) during his Enjoyment. 
Salk. 81. | 


pl. 2. Ld. Raym. 368, (/ Where ſuch an Aſſignee was made liable in Equity, though the Privity 
of Eſtate was deſtroyed at Common Law, Vern. 165, 


Carth, 1559, But in Covenant againſt 4 as Aſſignee for Non- payment of Rent, he 
Tevey and may plead, That before any Rent was due and payable, wiz. on ſuch a 
Pitcher ad- Day, he granted and aſſigned all his Term and Eſtate to J. S. who by 
— Virtue thereof entred, and was poſſeſſed for the Refidue of the Term; and 
pl. 1. % this ſhall be a good Diſcharge, without alledging any Notice of the As- 
2 Vent. 228, fignment, or that the Leſſor accepted J. S. as his Tenant. + 

S. C. 232. 

2 3 Abr. 486. pl. 9. 4 Mod. 71. 3 Lev. 295. Show. 340. 12 Mod. 23. Holt 73. pl. 1. 
Ld. Raym. 320, 322, 354, 368. 2 l. d. Raym. 1351 Stra. 408. 2 Stra. 1221. Swinb. 390. 2 
Vera, 241. Prec. Chan. 156. Þf Sec the Note above, e 


5. Where 


„ 


7 COVENA N T. 


5. Where an Aſſignee ſhall take Advantage of a Covenant, 


As an Aſſignee ſhall be bound by a Covenant Real annexed to the Eſtate, Rol. Abr. 
and which runs along with it, ſo ſhall he take Advantage of ſuch ; and 521. 
therefore if the Leſſot covenants to repair, or if he grants to the Leſſee fo 5 22 
many Eſtovers as will repair, or that he ſhall burn within his Houſe during Noot — 
the Term; theſe, as Things appurtenant, ſhall go with it into whoſe pl. 380. 


Hand foever it comes. Preced. 
| Chan, 39, 40. 
80 if a Man leaſes Land to another by Indenture, this Covenant in Law, 


created by the Word Demiſe, ſhall (c) go to the (4) Aſſignee of the (e) Bot Abr. 
Term, and he ſhall have Advantage of it. 3838 
4 Co. 80. 


5 Co. 17. b. S. P. reſolved. (c) So of Tenant by Statute Merchant, &c. of a Term, Sc. though 
they came to the Land by Act in Law. 5 Co. 17. a. But not to an Aſſignee of a Leaſe by Eſtop- 
pel only. Moor 419. Cro. Eliz. 373. (4) The Aſſignee of the Aſſiguee, the Executors of the 
Afignce, the Executors or Adminiſtrators of every Aſſignee, are all compriſed within this Word 
ert. 5 Co. 77. b. Carth. 51g. Ld. Raym. 553. Salk. 309. pl. 13. (e) When the Eſtate 
paſſes, tho* by Parol, the Warranty and Covenants tollow it, and the Aſſignee of the Eſtate ſhall have 


the Benefit thereof. Cro. Eliz. 373, 436. 
But if one by Indenture leaſes an Houſe for forty Years, and the Leſſee Moor 27. pl. 


covenants with the Leſſor, that he will ſufficiently repair the Houſe during — Shern's 
. > Caſe adjudg- 
the Term, and that the Leſſot may enter every Year, to ſee if the Repairs, by three 
are done; and if upon View of the Leſſor it was repaired according to the Judges 
Agreement, that then the Leſſee ſhould hold the Houſe for forty Years agaialt one, 


after the firſt Term ended ; and the Leſſee grants to another totum intereſſe, who held, 


terninum & ter mi nos que tunc habuit in tenementis, and after the firſt — 

Term ends, the Aſſignee ſhall not take Benefit of this Agreement. was inherent 
to the Land 
and Te:m. 


* Upon Equality of Partition, if one Coparcener covenants to acquit the + Page 537 
other and her Heir of Suit, the Aſſignee of the Land ſhall have Benefit of; Co. 18. 


this Covenant, Co. Lit. 384. 
b. S. P. | 


If A. ſeiſed of Lands in Fee, conveys it by Deed indented to B. and co-Rol. Abr. 
venants with B. his Heirs and Aſſigns, to make any other Aſſurance upon 521. 
Requeſt, for the better Settlement of the Land, &. and after B. conveys Hides 7 
it to C. who conveys it to D. and after D. requires A. to make another Cro. Jace”: 
Aſſurance according to the Covenant, and he refuſes, D. ſhall have an $03, 50s. 
Action of Covenant in this Caſe againſt A. by the Common Law, as Af Jones 406. 
ſignee to B. 8. C. 

If A. by Deed infeoffs B. of certain Lands, reſerving Rent, Fealty, and Moor 188. 
Suit of Court, and by the ſame Deed grants, that if the Feoffee ſhall be Pe Cu 
diſtrained, vexed, or charged for ere, ever or Services, then he may en- 
ter and diſtrain for his Amends in other Lands; this is annexed to the 
Eſtate of the Land, and ſhall go with it to every Aſſignee. 

If A. leaſes an Houſe to B tor Years, who covenants to repair, and that Leon. Gr. 
A. his Heirs, his Executors, and Adminiſtrators, may at all Times enter, Ha/ctall's 


and ſee in what Plight the fame is; and if upon ſuch View any Default udezd. 


ſhall be found in the not repairing, and thereof Warning ſhall be given to Moor 242. 
B. his Executors, Ec. then within tour Months after ſuch Warning ſuch pl. 380. S. C. 
Default ſhall be amended ; and after, the Houſe in Default of B. becomes adjudged. 
ruinous, and A. grants the Reverſion to C. who upon View of the Houſe 
gives Warning to B. of the Default, Ic it it is not repaired, C. may have 
an Action as Aſſignee of 4. againſt B. though the Houſe became ruinous 

betore 
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COVENAN T, 


before C. was intitled to the Reverſion; (a) for the Action is not founded 
upon the ruinous Eſtate of the Houſe, and the Time when it firſt happen. 
-- * 005g ed, but for not repairing within the Time appointed by the Covenant after 
ſhall not the Warning. 
have an Ac- 
tion upon a Breach of Covenant before his Time. Cro. Eliz. 863. 3 Leon. 61. 2 Vent. 278.— 


But upon a Breach after his Time, though his Eſtate is determined, he may. Rol. Rep. 80. Owen 
152. 2 Bulſt. 281. 8 


Cro. Eliz. If Leſſee for Years covenants to leave the Houſes in good Repair at the 
£99, 6179. End of the Term, and the Leſſor grants his Reverſion to another, (5) tho 
Souldſ. 175. this Covenant is not to be performed during the Term, yet for a Breach 
( ; C. thereof the Grantee of the Reverſion may bring an Action, and there can- 
(So where R 

the Leſſor not be a more apt Covenant to run with the Land. 

covenants to 


__ new Leaſe at the End of the Term, and the Leſſor grants over his Reverſion. Moor ha 
And. 82. ; : 


Cro, Car. If A. leaſes Lands to B. for 260 Years, and by the ſame Deed covenant 
137- for himſelf, his Heirs and Aſſigns, with B. his Executors and Aſſigns, 


7 242. that if B. is diſturbed for Reſpite of Homage, or inforced to pay any 
Charge, or Iſſues loſt, that he ſhall with-hold ſo much of his Rent as he 
ſhall be inforced to pay, and A. grants his Reverſion to C. and B. aſlign; 
the Term to D. D. may take the Benefit of this Covenant againſt C. for 
it runs with the Land. 


6. Of Covenants which bind by Force of the Statute 32 H. 8. c. 34. 
(% Extends By the 32 H. 8. c. 34. reciting, Whereas divers had leaſed Ma- 


1 * nors, Cc. or other Hereditaments (c) for Life or Lives, or Years, by 


Co. Lit. 215. Writing, containing certain Conditions, Covenants and Agreements, 
Cro. Eliz, © as well on the Part of the Leſſees and Grantees, their Executors and 
863. “ Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs and 
«* Succefſors; and whereas by the Common Law, no Stranger to an) 
Condition or Covenant could take Advantage thereof, by Reaſon where- 
of all Grantees of Reverſions, and all Grantees ard Patentees of tlic 
page 538“ King, of Abbey Lands, could have no Entry or Action for any Breach, 
ec. it is enacted, That all Perſons, Bodies Politick, their Heirs, Suc- 

| ceſſors and Aſſigns, which have, or ſhall have any Grant of our (d) fail 

(4) It ex- Lord the King, of any Lordſhip, &c. Rents, Tithes, Portions, of otber 
tends to his « Hereditaments, or any Reverſion thereof which belonged to the Mona 


—— „ teries, c. or which belonged to any other Perſon, Cc. and allo al 


named, other Perions, (e) (/ being (g) Grantees or Aſſignees, (6) to, or ( 
Co, Lit. 215.“ by our ſaid Lord the King, or to, or by any other Perſon or Perſons, 


(:) ES and the Heirs, (&) Executots, Succeſſots and Aſſigns of every of them, 


46 
tends not to ( y 
Grantees by Fine till Attorament ; for it muſt be intended of ſuch only as have had all Ceremonies 
requiſite by Law. Co. Lit. 218. 5 Co. 112, 113. (f) Though after Breach, and before the Ac. 
tion brought, their Eſtate determines. Rel. Rep. 80. Owen 151, 2 Bulſt. 281, g) It extends 
to Grantees of Part of the Eſtate of the Revertion, Cc. Co. Lit. 215. a, Godb, 162, Rol. Rep. 
go. Owen 151. 2 Bullt. 181. & wide Leon. 252. Moor 83. pl. 230.— But not to Grantee, 
Sc. of the Reverſion in Pait of the Land. Co. Lit. 215, Cro, Eliz. 833. Moor 98. (5) It ex- 
tends to him that comes in by Limitation of an Uſe, though in the Poſt ; jor coming in by the Act and 
Limitation of the Party, he is a ſufficient Grantee, &c. within the Statute» Co. Lit. 215, Moor 98. 
4 Leon. 27, 29. But it does not extend to ſuch as come in merely by Act in Law, as the Lord 
upon an Eſcheat, Alienation, upon a Mortmain, Cc. Co. Lit. 215 b. Nor to him who is in of 
another Eſtate, Moor 876 (i) But if a Copyholder by Licence of the Lord leaſes for Years, &*. 
and after ſurrenders the Reverſion to the Ule of another in Fee, who is admitted, yet he is not a Gran- 
tee, Ec. within the Act, lor he is not privy to the Leaſe made by the Copyholder, nor in by him, but 
may plead a Grant ot his Hſtate immediately ſrom the Lord. Brafeer and Heal, Velv. 222. per Cu. 
rigm, upon the firſt opening. Cro. Jac. 205. Adjudged by two Judges, & vide Cro. Car. 25, 4. 
Hob. 178. But in the Cale of G/ver and Cope, 3 Lev. 326. it is adjudged, that ſuch Surrendree ma 
have an Action of Covenant by this At. (4) Leſſee for twenty Years leaſes for ten Years, __— 


ich 


COVEN ANT. 


% ſhall and may have (n) like Advantage by Entry for Non- payment 

a * or for doing Waſte or () other For eiture; and the (o) ſame — 
Remedy by Action only for not performing other Conditions, Covenants and the frſt 
« and Agreements contained in the ſaid Leaſes againſt the Leſſees and Leſſee graats 
« Grantees, their Executors, Adminiſtrators and Aſſigns, as (p) the (g) his Rever- 


« Lefſors and Grantors, their Heirs or Succeſſors, ought, ſhould, or might (2% this 


« have had at any Time or Times,” 4 ſutficieac 
A ſſiguee 

within the Statute, Moor 525, 627. Cro. Eliz. 899, 617, 649. Gouldſ. 176. Godb. 161. (1) 
Whether this doth not imply that the Grantor ſhall not, 3 Lev. 155. dubitatur, & wide Sid. 402. 
(n) But he ſhall not take Advantage of a Condition before he has given Notice to the Leſſee. Co. 
Lit, 216. 5 Co. 113. b.—Secus of a Covenant. Govb, 262. Cro. Jac. 476. Bridg. ,130. (=) 
Vis, by Force of a Condition incident to the Reverſion, as Rent, or for the Benefit of the Eſtate, as for 
doing Waſte, not Keeping Houſes in Repair, Cc. and not for the Payment of any Sum in Groſs, De- 
livery of Corn, Sc. So as other Forfeiture ſhall be taken for other Forfeitures, like to theſe Exam- 
ples put, vis. Payment of Rent, and not doing Waſte, which are for the Benefit of the Reverſion. Co, 
Lit, 218. b. & wide g Co. 18. Moor 159, 243, 876. Owen 41. And. 82. Raym. 280. Sand. 159. 
So if the Proviſo he to enter for Non- payment of a Rent, or groſs Sum by Way of Fine, the Grantee 
of the Reverſion ſhall not take Advantage of it; for the Condition cannot be apportioned, Style 316. 
Sed Qu (e) The Privity of Action is transferred, and it may be brought in the County where the 
Covenant was made, though the Lands lie in another. Sand. 237. adjudged ; but a Writ of Error 
was brought in Cam Scace*, and it was after compounded. Sid. 401. Lev. 259, Vent, 10 & 3 
Med. 338. and Tit. Act iens Local and Tranſtory, (p) Therefore if the Conuzee of the Reverſion 
before Attornment bargains and ſells to another, to whom the Leſſee attorns, the Bargainee may, 
Cc. though his Bargainor could not, 5 Co. 113. a. (9) A. deviſes to B. tor Years, rendering 
Rent, upon Condition to re-enter for Non payment; and after deviſes the Reverſion in Fee to ano- 
ther, and dies z the Deviſee may take Advantage of the Condition, though there never was any Re- 
verſion, Tc. in the Deviſor. 2 Leon. 33. 


And by the fame Act it is enacted.“ That all Farmers, Leſſces and (r) But it 
« Grantees of Lordſhips, Ec. Rents, Tithes, Portions, or other Hetedi- Leſſee for 
taments for Years, Life or Lives, their Executors, Adminiſtrators and 2 apy 
* (r) Aſſigns, ſhall and may have like Action and Remedy againſt all Pero cnother for 
« ſons, Bodies Politic, their Heirs, Succeſſors and Aſſigns, which by Grant ten, ke is no 
Hof the King, or other Perfons, ſhall have the Reverſion of the fame Afignee 
* Lordſhips, Cc. ſo letten, or any Part thereof, for any Condition, Co- nn the 
* venant or Agreement contained in their Leaſes, as the Leſſees, or any of he is no? X ul 
* them might or ſhould have had againſt the Leffors and Grantors, their nant to the 


* Heirs and Succeſſors; Recovery in Value, by Reaſon of any Warranty firſt Leſſor. 


* in Deed or Law, only excepted.” _ 93- pl. 
* 4 demiſed a Houſe for a Term of Years to B. who aſſigned to J. S. "Page 539 
the Leſſor deviſed one Moiety of the Reverſion to C. and the other to D. Carth. 289 


who granted the Reverſion to J. D. after which Grant C. and D. brought 290. Midgly 
Covenant againſt J. S. for Rent due before the Aſſignment by them; and and Gilbert 
it was held, 1. That C and D. being Tenants in Common, may at their v. Lovelace, 
Election join or ſever, as well in Debt as in Covenant, for the Rent; but if djudged. 
they ſever, they muſt not each of them make his Demand of fuch a certain 

Sum, which amounts to a Moie:y ; but the Demand muſt be de una medieta- 

te of the whole Rent; and if they can count in Debt, they may in Covenant, 

and if Debt will lie, a fortitri Covenant. 2. That this Action was maintain- 

able for the Arrears of the Rent, notwithſtanding the Reverſian was out of 

the Plaintiffs; for though the Defendant was but an Aſſignee of a Term. 

yet the very Privity of Contract was transferred by the Statute of 32 H. 8. 

c. 34. which gives the Action for and againſt Aſſignees; and the Contract 

ſtill remains, though the Privity of Eſtate is gone; the Aſſignee ſhall leave it 

as 2 Fruit fallen from the Reverſion ; at Common Law alter Aſſignment the 

Aſſignot might bring Debt for Rent before in Arrear, but the Power over 

the Land being gone, he could not diſtrain or bring Waſte. 


®) How 


S VEE NA NT | : 


C) How Covenants are to be conſtrued, 


LL Contracts are to be taken according to the Intent of the Parties 
Moor 4:8. expreſſed by their own Words, and if there be any Doubt in the 
3 Co. 83.Sir Senſe of the Words, ſuch Conſtruction ſhall be made as is moſt — 
Richard againſt the Covenantor, leſt, by the obſcure Wording of his Contract, he 


3 ſhould find Means to evade and elude it; hence, (a) if A. covenants with 


(a)Lev. 102, F. That, if B. marries his Daughter, he will pay him 20/. per Ann. without 
Heoker and ſaying for how long, yet it thall be for the Lite of B. and not for one Yeu; 
Swain. only; for by the Words per Annum, the (b) Meaning of the Parties ap- 


os. ; 1 | pears to be, that it ſhould continue longer than one Year ; and this is the 
S. C. Conſtruction that is molt ſtrong againſt the Grantor. 

(5) If Icove- | 

nant to deliver ſo many Yards of Cloth, and I cut it in Pieces, and then deliver it, this is a Breach. . 
for the Law regards the real and faithful Performance of Contracts, and diſcountenances all (ch 
Acts as are done in fraudem Legis. Raym. 464,——5S0o if the Condition of a Bond be to pay go! 
though it is not ſaid of Money, yet it muſt be fo intended. Sid. 151. But if a Man covenants tit 
his Son, then infra anne nubiles, ſhall marry the Daughter of B. before ſuch a Day, and he marries 
her accordingly, but at the Age of Conſent difagrees to the Marriage, yet is the Covenant perform. 
ed; for it was a Marriage, though ſubject to be defeated by Diiagreement, and no other could be 
had within the Time. Owen 25. adjudged, 


Noy 86, Me- If two Men leaſe for Years, and covenant that the Leſſee ſhall enjoy free 
3 _ from all Incumbrances made by them, and after the Leſſee is diſturbed by 
che! J. S. to whom one of the Leſſors had made a precedent Leaſe ; this is a 


oph. 
_ reach, for they ſhall be taken ſeverally, and not jointly only. 


If a Man leaſes for fix Years, and covenants, that if he ſhall be diſpoſed 
Godb. 335. to leaſe the Land after the Expiration of the Ferm of fix Years, that the 
Svide 2 Rol. ¶eſſee ſhall have the Refuſal ; and within the fix Years he leaſes to another ; 


pon : 32 this is no Breach, becauſe (c) out of the Words of the Covenant. 


(c) If A. : 
leaſes Land to B. for ſix Ye:rs, and covenants, that he ſnall enjoy it during the Term without Inter. 


ruption, diſcharged from Tithes, and after the fix Yeais he is ſued for Tithes, this is a Breach; for 
the Meaning was, that he ſhoyld be freed from Suits, and the Payment of Tithes ; and a Suit after 
the Expiration of the Term, is as prejudicial as it betoie, Cro, Eliz, 916. 2 Brownl, 22. 


Sid. 374. If a Man leaſed for nine Years by Indenture, dated 1 Fan. 16 Car. 2, 
22 ans and covenanted to fave the Leſſee harnilets from all Evictions during the 
, Term, but this Deed was not delivered till 1 Fan. 17 Car. 2. if he was in 
- Poſſeſſion and evicted before the Delivery, this was a Breach; for duriog 
Page 549® the Term ſhall be conſtrued during the erm in Computation, and net 
only from the Time of the Delivery of the Deed, when it firſt commences, 
in Point of Intereſt. 
e If A. leaſes three Meſſuages to B. for forty-one Years, and B. covenants 
Deuſe and to pul! them down, and erect three other in their Place, ac etiam de len. 
Earl. pore in tempus to maintain the Meſſuages agreed to be ereQted in ſufficient 
2 Vent. 126, Repair, ac etiam to repair the Pavements, Ec. ac etiam dicia premiſſa, & 
127.5. C. Domos ſuperinde fore ereR', at the End of the Term to leave in good Re- 
| n air; and after B. pulls down the three Houſes, and builds five, he mult 
mon ae fo ave them all in good Repair at the End of the "Ferm ; for though by the 
veral Cove- firſt Covenant he is bound only to repair, fc. the Meſſuages age for? 
or but ere”, yet by the laſt Covenant he is obliged to leave in good Repair Do- 
Jule g. it 0's ſuperinde ere indefinitely, which extends to all Houſes which ſhall be 
eming to built upon the Premiſſes during the Term. 
him to be all | 
one Covenant, and that the ſubſequent Matter, concerning leaving the Houſes in good Repair, mult 
be reſtcained to, and underſtood of, thoſe agreed to be built.“ 


— 


80 


ꝗ— 


* But it thould cem his Doubt was not well founded. 


GO EEMMA MN 

So if a Man takes a Leaſe of a Houſe and Land, and covenants to leave 3 Lev. 265. 
the demiſed Premiſſes in good Repair at the End of the Term, and he?*” Curiam, 
etects a Mleſſuage upon Part of the Land, beſides what was before, he (a) 
mult keep or leave this in good Repair alſo. (a) S. P. 

| a(judged 

terween Brown and Blunden, Skin. 121, For it is a continuing Covenant; and though the Houſe 
dad no actual, yet it had a potential Being, at the Time of the Leaſe. 


If a Leaſe be made for Years, rendering 80/. per Annum Rent, free Carth. 135. 
ind clear from all Manner of Taxes, Charges and Impoſitions whatſoever, C and 
the Lelſee is bound to pay the whole Rent without any Manner of Deduc- wth 
tion, for any old or new Tax, Charge or Impoſition whatſoever. 

S0 where A. by Deed, dated 1649, granted a Rent-charge of 40 J. per Salk. 198. 
Ann. to B and his Heirs, and on the fame Deed there was an (5) Indorſe- 7 * 
ment, that the Rent was to be paid clear of all Taxes ; by the 3 W. & M. 315. mo 
4s, per Pound is laid upon Land, and Power given to the "Tenant to deduct 12Mod. 169, 
45. in the Pound, with a Proviſo, not to alter the Covenants or Agree-7!> 
ments of Parties; and it was held, That ſuch a Covenant, if made in the Comb. 474z 
Year 1640, would not have freed the Rent-charge from the Taxes im- Bre ufer 
poſed by thoſe Acts, becauſe there was no ſuch Parliamentary Tax in and Kitchet, 
Being, or known at that Time; but becauſe there were ſuch Taxes in the adjudged. 
Year 1645, which was before the Grant, therefore this Covenant muſt he 438. 


conſtrued to extend to them. 5 Mod. 368. 
S. C 


(5) Which muſt be preſumed to have been made before the Deed was executed, and ſo Parcel there 
of, Carch. 439. per Cur”, 


(6) Where the Principal, and all Auxiliary 
— {hall be ſaid to be void and extin⸗ 
guithed, | 


F a Man covenants with Tenant for Life of an Houſe, to find a Chap- C H. 4. 1. 
lain to ſigg, Sc. every Saturday during the Life of the Covenantee, if Rol. A*. 
the Covenantee furrenders the Houſe, and (c) retakes an Eſtate for (e) Bat if he 


Yrars, yet the Covenant remains. had not re- 
| taken ſuch Eſtate, Q. Rol. Abr. 55. 


* If A. grants a Rent- charge to B. for the Life of C. Habend to B. his Page 541 
Heirs and Aſſigns, to the Uſe of C. and A. covenants to pay it ad uſum C. Mod. 223. 
it the Rent is behind, B. may have an Action of Covenant againſt A. for CO 
tough the Rent-charge is executed by the Statute, and the Power of diſ- 3 
training, as incident thereto, transferred to C. yet the Covenant being a Mod. 138. 
collateral, 1s not transferred nor diſcharged, but remains with B. S. C. 

lf a Man hath good Title to Lands by Virtue of a Fine, and ſells the, I % 26 
lane, and covenants with the Vendee, his Heirs and Aſſigns, that he Lucy and 
hall enjoy againſt him and B. and all claiming under them; and after by Levin gfles. 
an At of Parliament, recicing, that B. had ſettled hls Eſtate upon C. and Vent. 175. 
that certain Perſons had unduly procured the faid Fine from her, it is 8 8 837. 
enacted, The Fine ſhall be void, and that every Perſon may enter as if no 
ſuch Fine had been; and aſter one enters, claiming Title under C. this is a 
Breach of the Covenant; for the Act makes no new Title, but removes the 
ObilruQion of the Old; and it was faid, that doubtleſs B. was named in 
tre Covenant for this Purpoſe, in caſe this Fine unduly obtained ſhouid be 


avoided, 
A5 


COVEN ANT. 


Salk. 198, As to Covenants which are repealed or extinguiſhed by Act of Parz. 
pl. 4. ment, the following Diverſities are laid down, viz. Where A. covenanu 
not to do any Act or Thing which was lawful to do, and an AR of Pat. 
liament comes after, and compels him to do it, the Statute repeals the 
Covenant; ſo if A. covenants to do a Thing which is lawful, and an Ad o 
Parliament comes and hinders him from doing it, the Covenant is repealed, 
but if a Man covenants to do a Thing which then was unlawful, and a 
Act comes and makes it lawful to do it, ſuch an Act of Parliament do 
not repeal the Covenant. | 
Cro. Eliz. I A. being a Cuſtom-houſe Officer by Patent, makes B. his Depuy, 
TTY and nd covenants, inter alia, to ſurrender the old Parent, and procure a ney 
2 And. ge, One to B. and himſelf before a Day, and that if B. dies before A. that 4 
S. C. By the ſhall pay 300 J. to the Executors of B. and gives Bond for the Performance 
Report of thereof; admitting theſe Covenants void, (a) by the 5 Ed. 6. cap. 16, th 


which it ap- whole Bond is void, though ſome of the Covenants are not void or illegal, 
pears, that 


by the Agreement B. was to pay 600 J. and to allow A. 100 J. yearly for this Deputation, and 1. 
Judged, becauſe the Obligation is one intire Ad and Deed of the Party; & wide 2 And. 20, 9, 
3 Co. 82. S. C. cited. (a) So where a Sheriff takes a Bond for a Point againſt 23 H. 6. c. 
and alſo for a juſt Debt, the whole Bond is void according to the Letter of the Statute, for a bu. 
tute is a ſtrict Law, but the Common Law divides according to common Reaſon ; and having mak 
that void which is againſt Law, lets the Reſt ſtand, Hob. 14. per Cur*. Moor 856, Codb. 113 
10 Co. 100. Latch 143. Mod. 35, Brownl. 282, Vent. 237. Carter 230, 


Sid. 39. If the principal Thing to be performed, as the conveying an Eſtate, & . 

_ 19- be void, further Covenants which are relative and dependant thereon at 
Jie 357. fo likewiſe. 

Lev. 48. So if Leſſee for Years grants ſo much of the Term as ſhall be to come at 

Caponhurſt the Time of his Death, and covenants that the Leſſee ſhall enjoy it, a. 

1 though he gives Bond for Performance of Covenants, yet the principal 
2 Thing, wiz. the Grant, being void for Uncertainty, (5) both Bond aid 

Raym. 27. 1 

8. C. Covenants are void likewiſe, | 

(b) For tho? | 

they are ſeveral Deeds, yet they make but one Aſſurance, and are but one Contract. 4H-7.6 

20 H. 6. 293. Bro. Obligation 6. Dyer 4. 28. Hob. 168. 


But where the Dean and Chapter of Norevich, 8 Elis. leaſed to . fu 
Owen 136. ninety nine Years, and after in 42 Elis. they leaſed to C. for three Lives 
Waller and and covenanied to fave him harmleſs againſt B. if he is diſturbed by B. he 
the Dean and may have an Action of Covenant againſt the Dean and Chapter, though 
3 the Leaſe is void, becauſe the Covenant is for a Thing collateral, as that 
Brownl. 21. the Leſſor is Owner, c. and the Covenant was broken immediately upoi 


Moor 877. ſealing the Leaſe to C. 
S. C. & vide 
2 Brownl, 134, 136, 188, Ce. 


page 542 * So where in Covenant the Plaintiff declared, that the Defendant by bus 
Salk. 69. Deed did grant, bargaia and fell to the Plaintiff and his Heirs, c. Pio 
pl. 5. Ld. vided, That if the Grantor paid ſo much Money, it ſhould be lawful fot 
Raym. 388. him to re- enter; and that he covenanted to pay the ſaid Money; and tie 
wn 3 Breach aſſigned was the Non · payment of the Money; although it was a0 
37 adjudg- mitted that nothing paſſed by the Deed for Want of Inrolment, yet tit 
ed, Covenant in this Caſe being to pay Money, it is a diſtinQ, ſeparate a0d 

independent Covenant; and therefore not material whether any Eſtate 
The beſt paſſed or not &. | 


Method to 
make a Mortgage io Fee is, we conceive, by Leaſe and Releaſe; in ſuch Caſe, neither Inrolmedh 
Livery, not Attorameat of the Tenant is neceſſary. 


(H)) TU hit 


COVEN ANT. 


(8) CUhat ſhall be deemed a Bzeach, oꝛ confirued 
a good Perfozmance, 
„Sid. 48. Ree 


F A. enters into a Statute to B. and afterwards B. by his Deed cove- 5, 
nants, That upon Payment of ſuch a Sum at a Day to come, that the 8 
Statute ſhould be void, and that he would deliver it in, and cauſe it to be judged. 
vacated ; if before the Day B. ſues Execution, A. may bring Covenant ; Raym. 28. 
and it is no Objection, that nevertheleſs E. at the Day may deliver it in, Keb. 1, 
and cauſe it to be vacated ; for it is an * apparent preſent Breach, for after gg 2G 
the Statute was ſet a-foot, and had its Courſe, it did tranſire in rem Ju- 429. Sec. g. 


licatam, and could not be vacated, | "Tis the 
ſame Law, in caſe of a Promiſe, Rol. Abr. 448. 


if A. leaſes to B. for twenty-one Years, and covenants at any Time 5 C. 20, 21. 
during the Life of B. (5) upon Surrender of the old Leaſe, to make a new _ : 2 
Leaſe, and aftet A. leaſes to a Stranger, he hath diſabled himſelf, and broke Main. 
his Covenant, 2 And. 18, 

Moor 482. 
Cro. Fliz, 430. Poph- 109. S. C. adjudged. (6) So if the Leſſee affign his old Leaſe, he diſables 
himſelf to take Benefit of the Covenant. Bulſt. 22. 


If 4. being a common Brewer, covenants that B. ſhall have ſeven Parts ore. 46s 
rl 


of his Grains made in his Brewhouſe for ſeven Years ; and after A. ren- 8 


ders them unfit for the Uſe of B. this is a Breach, See Ante 429. J. 5. 


2 Jones 191. 
S. C. ad- 
judged. Skin, 39. pl. 8. If one covenants to leave all the Timber upon the Ground at the Expiration 
of a Term, and after cuts it down, it is a Preach of Covenant, though he carry it not away; but if a 
Stranger cuts it down, it is no Breach of Covenant, Skin. 40. per Cur*'.—So if a Man 
covenants to deliver a Horſe, and he poiſons him, and then Celivers him, this is a Breach. Skin 40. 
fer Cur, : 


If two Men, upon Sale of their Wives Lands, covenant that they and a Jenn 195. 
their Wives have good Right to convey Lands, and to make further Aſſu- 2 — 
rance ; if one of the Women is under Age, this is a Breach, for ſhe hath . 


not Power to convey the Eſtate according to the Covenant. 


* If the Leſſor covenants with his Leſſee for Years, that he quietly and page 543 
peaceably ſhall enjoy the Land without the Impediment or Diſturbance of 
the Leſſor, if the Leſſor exhibits a Bill in Chancery againſt the Leſſee, to Vent. 213. 
refrain his committing Waſte, this is no Breach, though the Bill be diſ- adjudged. 
miſſed with Coſts, becauſe the Suit does not relate to his Title or Poſſeſſion. 

If a Parſon leaſes his Rectory for Years, and covenants that the Leſſee Leon. 39. 
ſhall have and enjoy it during the Term, without Expulſion, or any Thing adjudged- 
to be done by the Leſſor, and after, for not reading the Articles, he is i 
fads deprived by the Statute 13 E/is. c. 12. and the Patron preſents ano- 
ther, who ouſts the Leſſee; this is no Breach, for he was not ouſted b Bur if 
Reaſon of any Act done by the Leſſor, hut for a (c) Non- feaſance; and 5 
it is out of the Compaſs of the Covenant. Years, ren- 

dring Rent, 
with a Condition of Re-entry for Nqn-payment, leaſes Part for a leſs Term, and covenants that his 
Leſſee ſhall enjoy, without Impeachment of him, or any other, occaſioned by his Impediment, 
Means, Procurement or Conſent, and after he neglects to pay his Rent, upon which the firſt Leſſor 
eaters, Sec, this is a Breach, Bulſt. 182, 183. adjudged. 


Tenant in Tail of a Rent purchaſes the Land out of which it iſſues, and Owen 7. ger 


makes a Feoffment thereof, and covenants that it is free from all former c C Mut. 


Incumbrances; this is a Charge, though not in eſſe, but in Suſpence ; 75 389. 4. 


COVEN ANT. ES 


if 3 in Tail dies, his Iſſue may diſtrain, and then the Covenant 
| is broken. | 
ro. Eli. If 4, be Tenant in Tail, the Reverſion in the King, A. and leaſes for 
Wa af Years, and covenants that the Leſſee ſhall enjoy it againſt all Perſons, and 
and Green- Without the Interruption of any, except the King, his Heirs and Succeſſors 
wood ad- exiſtentibus Regibus wel Reginis Anglia, and the King grants his Reye;. 
Judged. ſion to B. and A. dies without Iſſue, and B. enters, the Covenant iy 
broken, for that extends only to the King and his Succeſfors, in which 
Words his Patentee is not included. 
On 657. If A. by the Means and Procurement of B. by Fine conveys Land to 5. 
Bo 3 and his Wife, and the Heirs of B. and after B. leaſes the ſame for Years, 
adjudged and covenants that the Leſſce ſhall quietly enjoy during the Term 
per tetam without the Diſturbance of him, his Heirs or Aſſigns, or of any other 
Curiam. Perſon, by or through his Means, "Title or Procurement, and B. dies, and 
— 22 his Wife enters, this is a Breach, for ſhe claims by the Means of the 
judged, ab- Baron; and therefore it is within the Covenant, 
ente Cham- 


berlain, though objected, by his Means and Procurement, muſt refer to ſubſequent Acts. 2 Rol. 
| Rep. 286. S. C. adjornatur. 


d) There the Bzeach ſhall be ſaid to be well 
aligned, 


Lev. 78. T in an Action of Covenant the Plaintiff declares upon a Leaſe for 
"ty add } twenty-one Years to the Defendant, and that he covenanted to pay 20. 

1 per Ann. by equal Portions, at Michaelmas and La dy- day, and afligns for 
Breach, that he did not pay the Rent dedit' ad pred” ſeparalia feſta du- 
rante termino ; this Breach is (5) ſufficiently aſſigned, and it ſhall be in- 


2 on. tended that the Rent was not paid at either of thole Days. 


nant for no 
repairing, 
the Breach was generally alledged, without ſhewing in what; 1 Brownl, 23. adjudged, it was 
helped after Verdict; ſo 2 Mod. 176, Ld. Raym. 168, 170, 284, 594. 2 Ld, Raym. 1416, 
Stra. 681. 2 Barnes 284, 10 Mod. 228, 303, 329. 12 Mod. 406, 413, 414. 2 Jones 125. 
where the Covenant was to repair all the Pales, except thoſe on the Weſt S de; and the Breach 
affigned was, in not repairing the Pales, centra for mam cenventienis. But where the Breach afſizned, 
or Performance pleaded, muſt purtue the Words and Subſtance of the Covenant or Condition, 
Leon. 245. Cro. Eliz. 202, 203, 780. March 17. All. 60. 2 Mod. 22g. f—— 


7 


t The Breach aſſigned by the Plaintiff ſhould ſpecify the Particulars, and he may aſſign every 
poſſible Breach, within the Meaning of the Covenant, and though he proves only Part, he will be 
intiiled to recover. As to the Defendant, if he means to plead, that he did repair, and if the 
Term is ended, that he yielded up the Premiſſes in Repair, he ſhould purſue the Words of the 
Covenant, fully, without regarding the Particulars aſſigned by the Plaintiff, 


* page 544 lf in Debt upon an Obligation, the Condition whereof is of three 
Cro. Eliz. Parts, 1. That he ſhall ſerve the Plaintiff well, 2. That he ſhall duly 
839. Cutler account, 3. That within three Months atter Notice he ſhall make Satis- 
and Brew faction for all Loſſes ſuſtained by his Apprenticeſhip ; the Defendant 
22 pleads Performance ſpecially, and the Plaintiff aſſigns for Breach, that 
* upon Account he was found in Arrear 60. which he received and con- 
verted to his own Uſe, and ſo had not ſerved the Plaintiff well; this 

is a good Replication, without alledging Notice ; for though it might 

be alledged as a Breach of the third Part of the Condition, yet the 
Converſion of the Money to his own Uſe, may be,alledged as an ill 

Service. | 

a 


GY ww bY 


COVEN AN T. 


In an Action of Covenant ſeveral Breaches may be aſſigned ; otherwiſe Cro. Car. 
n Debt upon an Obligation, conditioned to perform Covenants. 176. 

But now by the B& g IV. 3. cap. 11. it is enacted, © That in all Ac- 
tions upon any Bond or on any penal Sum, for Non-performance of 
« any Covenants or Agreements in any Indenture, Deed or Writing con- 

« tained, the Plaintiff may aſſign as many Breaches as he ſhall think fit; 
« and the Jury, upon Trial of ſuch Action, may aſſeſs not only ſuch Da- 
mages and Coſts of Suit as have heretofore been uſually done in ſuch 
Caſes, but alſo Damages for ſuch of the ſaid Breaches fo to be aſſigned, 
„as the Plaintiff, upon the Trial of the Iſſues, ſhall prove to have been 
broken, and that the like Judgment ſhall be entered on ſuch Verdict 
as heretofore hath been uſually done in ſuch like Actions; and if Judg- 
« ment ſhall be given for the Plaintiff on a Demurrer, or by Confetſion, or 
« Nihil dicit, the Plaintiff upon the Roll may ſuggeſt as many Breaches 
4 of the Covenants and Agreements as he ſhall think fit; upon which ſhall 
« iſſue a Writ to the Sheriff of that County where the Action ſhall be 
brought to ſummon xt po to appear before the Juſtices or Juſtice of 
« Aſliſe, or Nifs prius of that County, to inquire of the Truth of every 
« one of thoſe Breaches, and to aſſeſs the Damages which the Plaintiff ſhall 
« have ſuſtained thereby, in which Writ it ſhall be commanded to the ſaid 
« Juſtices, Ic. that he or they ſhall make a Return thereof to the Court 
« from whence the ſame ſhall iſſue at the Time in ſuch Writ mentioned; 
4 and in caſe the Defendant, after ſuch Judgment entered, and before any 
Execution executed, ſhall pay into the Court where the Action ſhall be 
« brought, to the Uſe of the Plaintiff, or his Executors or Adminiſtrators, 
e ſuch Damages ſo to be aſſeſſed, by Reaſon of all or any of the Breaches 
* of ſuch Covenants, together with the Coſts of Suit, a Stay of Execution 
« onthe ſaid Judgment ſhall be entered upon Record; or if, by Reaſon of 
* any Execution executed, the Plaintiff, or his Executors or Adminiſtra- 
„ tors, ſhall be fully paid or ſatisfied all ſuch Damages ſo to be aſſeſſed, to- 
« gether with his Coſts of Suit, and all reaſonable Charges and Expences 
for executing the ſaid Execution, the Body, Lands or Goods of the 
« Defendant, ſhall be thereupon forthwith diſcharged from the ſaid Exe- 
* cution, which thall likewiſe be entered upon Record ; but notwithſtanding 
in each Caſe ſuch Judgment ſhall remain as a further Security to anſwer 
„to the Plaintiff, and his Executors or Adminiſtrators, fuch Damages as 
* ſhall or may be ſuſtained for further Breach of any Covenant in the ſame 
* Indenture, Deed or Writing contained, upon which the Plaintiff may 
have a Scire facias upon the ſaid Judgment againſt the Defendant, or 
" againſt his Heir, Terre-tenants, or his Executors or Adminiſtrators, 
ſuggeſting other Breaches of the ſaid Covenants or Agreements, and to 
* ſummon him or them reſpectively to ſhew Cauſe why Execution ſhall 
not be had or awarded upon the ſaid Judgment, upon which there ſhall 
be like Proceeding, as was in the Action of Debt upon the Bond or- Page 545 
Obligation, for aſſeſſing of Damages upon Trial of Iſſues joined upon 

" ſuch Breaches, or Inquiry thereof, upon a Writ to be awarded in Man- 
ner as aforeſaid, of ſuch future Damages, Coſts and Charges as afore- 

" faid, all further Proceedings on the faid Judgment are again to be ſtayed, 

* and ſo toties queties ; and the Defendant his Body, Lands or Goods, 

* ſhall be diſcharged out of Execution, as aforeſaid.” 

If A. leaſes to B. for Years, and covenants that he hath full Power and 9 Co. 6o,6r. 
lawful Authority to leaſe, Ec. and in an Action upon this Covenant, B. wa 4 — 
lays he had (a) not full Power and lawful Authority to leaſe, c. the Breach Cro-Jac.304s 

S. C. ad- 
jadged, and that the Defendant muſt ſhew he was ſeiſed in Fee, and then the Plaintiff muſt ſhew a 
lyecial Title in ſome Body elſe; but the Covenant being general, the general Aſſigament of a 
reach prima facie is good, (a) That he was not lawfully ſeiſed in Fes of an iudefeaſible Eſtate. 
Co. Jac, 369. & vide Raym. 14, 15+ 
'0L, I, P p is 
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is well aſſigned, for he hath well purſued the Words of the Covenant ga. 

tive ; and what Eſtate he had lies more in the Knowledge of the Leſſor 

than Leſſee ; and therefore he ought to ſhew what Eſtate he had at the 

Line of making the Leaſe, that it may appear thatthe had full Power, te; 

Cio. Jac.171. If A. leaſes to B. for Years, and B. covenants to repair during the Tenn. 
. andand a- the End of the ferme to leave the Premiſſes well repaired, in in 
: Action upon this Covenant, it may be affigned for a Breach, that he dd 

not leave them well repaired at the End of the Term; and if the Deferg- 

ant pleads, that at the End of the Term he delivered them up well repair. 

ed, then if the Plaintiff will aſſign a Breach, he ought to ſhew particularly 

in what Part it was net repaired, ſo that the Defendant may give a pati 

cular Anſwer thereto ; but it was ſaid that in a Declaration in Covenan;, 


Þ <q? Jac.it ſufficeth to aflign the Breach as (+) general as the Covenant is “. 
661. 8. . | 


Sed ville the laſt Note on the firſt Clauſe under this Head, ante 543, 


Cro. Jac. In an Action of Covenant, the Plaintiff declared that Queen Elizabeti 
240. Lord Jeafed a Meſſuage, fc. to the Defendant for twenty-one Years, and that 
. der. the Detendant, his Executors and Afligns, were thereby bound to repair 
adjudged. and leave the Premiſſes at the End of the Term in good Repair, and that 
Ws the Queen granted the Reverſion to B. and that B. granted the ſame to the 
PlaintiiF ; and for not repairing, Ec. this is a good Declaration, though the 
Plaintiff is not named Aſſignee. | 

If in an Action of Covenant the Plaintiff declares, whereas by Indenture, 
** bearing Date, Tc. Teftatum exiſtit, that the Plaintiff had demiſed to the 
Batchelor Defendant a Meſſuage and Garden for two Years, and the Defendant, by 
and Gaye, the faid Indenture, covcnanted not to erect any Building in the Gaiden, 
adjudged. c. and avers in facto, that he did erect, Er. this is a good Declaration, 
_ E. though he does not exprefly ſay 2uod demiſit & convenit z and it is the (c) 
Cro fac. 383, uſual Courſe in B. K. to declare in this Manner, 
„„ 
judged, & vide Sid. 375. where the Plaintiff declates per quoddam ſcriptum per qued Teſtatun exiſiii, 
&c, () And lo are the Precedents in B. Cro. Elz, 195. 2 Rol. Rep. 219, 211. 7 


1 


+ But the uſual Method now is to declare, that whereas by ſuch an Indenture made between, Cs 
at, &c. (with. a Profert) luch a one demiſed, Cc. | 


Cro. Car. If Baron and Feme being ſeiſed of an Houſe, to them and the Heirs of 
abs. Major the Baron, leale to A. and he covenants with them and the Heirs and A. 
and Talb:t, ſigns of the Baron, to repair, &c. and the Baron and Feme convey the Ir- 
adjudged. heritance to B. in an Action upon this Covenant, B. may ſhew the whole 
ag e- Manter, and conclude Quod Adio ei acerevit t, as Aſſignee of the Baron, 
ed; but by without ſhewing the Death of the Feme ; for the Eſtate for Life beivy 
the Report transferred with the Fee, it is drowned therein; 

thereof, the 

Baron was dead, and'the Feme and the Heir of the Baron conveved, and the Action was-brought © 


Aſſignee of the Heir „ and laid that it was no Benefit to the Leſſee to have the Eſtate for Life conti- 
nue, ard therefore, &c, . . 


Þ+ This Concluſion is not now uſed, unleſs in Caſes of Debt on penal Statutes, Cc. But in ſuck 
Actions of Covenant, the uſual Concluſion, after aſſigning the Breach, is, And ſo the Plaintiff a), 
chat the Defendant (altho' requeſted, Cc.) hath not kept with the Plaintiff, the Coyenant made de- 
tween ſuch an one and ſuch an one, but hath therein failed and made Detault, to the Plaintiff's Da. 


mage ol fo much in B. R. or in C. P. wherefore the Plaintiff ſaith he is injured, and hath ſuſtained 
Damage, G. 6 | 


Page 546 * If in an Action of Covenant the Plaintiff declares upon an Indentute, 
2 Mod. 311, in which the Defendant had covenanted that he was ſeiſed in Fee, Cc. and 
Alter and would free the Premiſſes from all Incumbrances, and that the Plaintiff 


Mazeen, ad- ſhould quietly enjoy, and for 3reach aſſizns an Enity and Eviction by 
Judged. ü Strang?! 
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| danger, & ſic conventionem ſuam (in the ſingular Number) fregit, this is 

. el enough; (4) for conventio eft nomen collecti vum, and if twenty 

or ſſigned, the Count is de placito quad teneat ei ; («) Loos! fe- 
Breaches are aſſigued, the Count is Je placito quod teneat ei conventionem. 264i, He. & 


. | | de conventi- 
of nt fracta, all one. Hard, 178.— ff a Breach of Covenant is ſufficiently alledged, the Plaintiff 
need not conclude & ſic nen tenuit cenventienem in hoc, Cc. for that is but Repetition. Cro. Jac, 
an 198. adjudged, 2 Mod. 229. S. P. adjudged ||. f 


— 


did — 


d- || But it is the uſual Way. 

Aire : | | 
alp If in an Action of Covenant the Plaintiff declares upon a Leaſe in Lon- CroJac. 446, 
li- ln, of a Meſſuage in D. in Com S. and that the Leſſee covenanted to re- Sheers and 


ant, pair, Sc. and ailigns for a Breach, that apud London he permitted the tens; ad- 
Houſes to decay, Fc. this is naught, becauſe the Breach is in a Matter : 


bcal, and not tranſitory “. gut it may 


be alledged 
at the Place where the Premiſſes are ſituate, . at Lenden, Cc. 


eth in an Action of Covenant the Plaintiff declares upon a Covenant, to 

hat WW 6:4 the Plaintiff with Meat, Drink, Apparel, and other Neceſſaties, and 3 Lu. 170. 
air gas the Breach as genera] as the Covenant, vis. that he did not find him 2 1 
hat with Meat, Drink, Apparel, and other Neceſſaries; this is good, without judged. 

the WW fhewing in particular what other Things are neceſſary, and the alia neceſſa- 3 Mod. 6g. 

the ria ſhall be intended ſmall Things, as Trimming, Waſhing, Cc. which 79-adjudged. 


would be too long to inſert, and the Bench being aſſigned in the Words Ld. Raym. 


ne, Wi of the Covenant, it is ſufficient. _ 2 
the | 2 Ld. Raym. 
by $24, 968, 991, 1140, 1181, 1219, 1410. Fitzgib. 161. Comyns 89. pl. 59. 146. pl. 98. 180. pl. 
en, 113. 376. pl. 188. Stra. 231. 10 Mod. 227, 443. 11 Mod. 66. pl. 6. 78. pl. 11. 133. pl. 13. 
on, 12 Mod. 3, 327, 406, 413. Cro, Jac. 486. Sulk. 140. pl. 6. , 

0 do in Debt upon an Obligation conditioned to fatisfy for all Goods that Lev. 94. 


n Apprentice ſhall waſte, in his Replication, the Plaintiff aſſigned N _ 
ſu, Breach, that he had waſted diverſa bona ad walentiam 1001. and adjudg- Nl 8 
cd that it was good, without ſhewing in particular, what the Goods were; 


for () the Penalty of the Obligation is to be recovered upon any Breach, (% Lide ſu- 


2 but aid that it would be otherwiſe in Covenant, where there is to be a Re- 4 in 9 
„ WH compence for the Damages f. and Bulk 
| . : 137. pl. Is 

: So aſſigning that he had received of divers Perſons divers Sums of Money, in the whole amounting 
Of wa large Sum, to wit, the Sum of 100/. and converted the lame to his own U:e, contrary to the 
A Condition, would be good. 4 
” If in Debt upon an Obligation conditioned to fave the Plaintiff harmleſs Yelv. 226. 
n from a'l Charges and Troubles, by Reaſon of the laſt Will of A. or any Ck 


; Thing therein mentioned, touching one B. or any Legacy to her given, 8 C. Se 

"> Wt. the Defendant pleads Non-damnificatus, and the Plaintiff replies that Cro. jc. 

be paid 601. to B. for a Legacy, Cc. this is no good Replication; for hezgy. 

0ught to have thewed that a Legacy of 60/. was given her by the Will; 

for though the Wiil is recited in the Date, againſt which Recital the De- 

ſendant cannot ſay he made no ſuch Will, yet the Legacy given to B. is 

wt recited, but in general ; againſt which the Defendant may take a Tra- 19g. alf, if 

Verte . he ſhould not 
have alledged he was obliged to pay the Legacy, or paid it to avoid a Suit ? 


If 4. covenants to permit B. his Heirs and Aſſigns, to take and enjoy Jones 218. 
the Rents, Iſſuzs and Profits of certain Lands, and in an Action of Cove- Symens and 
mat the Plaintiff aſſigns for Breach, that A. took the Profite, & (6) . 1 
ter miſit B. to enjoy, Sc. this Breach is well ailigned, for the taking the 4 
Hoßts by J. is a ſpecial Diſturbance. Hard, 137. 

(% But nw 
permiſi; alone is too general. 8 Co. 89. b. 91. b. & vide And, 137. 2 Vent. 275. 


Pp2 5 1 
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Mod 223. If A. grants a Rent to B. and his Heirs, for the Life of C. to the Uſe of 
B:/cawin & C. and covenants with B. to pay the Rent ad opus & ujum of C. and in an 
al and Cook. Aion upon this Covenant, B alligns the Breach, in not paying the Rent 
3 to him ad opus £9 uſum of C. this Breach is well aſſigned in the Wolds of 
ed, 0 A tae Covenant, though a (z) negative Pregnant, 

that ifit was 

paid to C. which is a Performance in Subſtance, the Defendant ought to have pleaded it. (2) fer 
this vide 2 Leon. 197. | 


page 547 lf in an AQtion of Covenant the Plaintiff declares upon a Charter-P;r. 
ty, by which the Plaintiff, being Maſter of a Ship, was to pay two Parts 
2 Jones 186. of the Port-Charges, and the Factot of the Defendant the other Part, and 
2 and the Plaintiff ſhews that he failed from L to C. and there paid all the Port. 
h = ad- Charges, viz. two Parts for hiniſelf, and the other Part tor the Defendan, 
and that the Defendant had not repaid him; this Breach is well affigned; 
ſor when the Plaintiff ſays he paid the third Part, it ſhall not be intended 
the Defendant did, but that the Plaintiff was neceſſitated to pay it, or 
otherwiſe his Ship would have been ſtayed in the Port. 
Carth. 174. In Covenant, which was that the Delendant, ſhould make out a good 
Rawline and Title in Law and Equity, before ſuch a Time, to the Satisfaction ot the 
_ Fincent, ad- Plaintiff, his Heirs or Afligns, or to his or their Counſel learned in the Lau; 
Juiged. the Breach was aſſigned in the very Words of the Covenant; and it ws 
(aide Oro. objected. that the Covenant, being in the (a) Disjunctive, wis. to ſatisfy 
ent ag the Plaintiff or bis Counſel, he had his Election, and therefore the Plaintf 
Salk, 139. ” ought to have given Notice who his Counſel was, before which Time the 
pl. 4. Defendant could not ſatisfy him; but it was reſolved that the Breach, be- 
(6) Vide ing in the very Words of the Covenant, was ſufficient ; and (6) if the 
f _ 67, Truth was, that the Defendant did not know who the Plaintiff's Count 
* was, he ſhould have ſet it forth in pleading. 
Salk, 196, If an Aſſignee of a erm has a Covenant from the Atfignor, that he 
pl. 2. ſhall quietly enjoy, free and clear trom all Taxes, and all Arrears of Rent, 
Griff 1h and Fc. though there be Rent Arrear, yet he cannot atfiga this as a Breach of 
ary — the Covenant; for the Rent being Arrear, is no Damage to him, unleſs he 
Judg be ſued or charged therewith ; and if paid at any Time, before be is dams 
nified, it is ſufficient for him. 
Salk. 196. So if a Counter-Bond or Covenant be given to fave harmleſs from a pe- 
pl. 2. Fer nal Bond, after the Condition of the Obligation be broken, or to 2 
cr. harmleſs from a ſingle Bill, without a Penahy, the Counter- Bond cannot 
be ſued without a ſpecial Damnification. 
Salk. 197. But where the Counter-Bond or Covenant is given to fave harmlets from 
pl. 3. Per a pena! Bond, before the Condition broken, there if the penal Sum be nat 
Cur.” paid at the Day, and fo the Condition not preſerved, the Party to be faved 
Farmief does by this become liable to the Penalty, and fo is damnified, and 
the Counter-Bond forfeited. | 
5 Mod. 362. The Defendant covenanted to pay ſo much per Chaldron for all Coals 
Teddard and laden either at Nexwcaſtle, or upon the River Tyne, and brought to Londin; 
Middliten. and the Breach aſſigned was, that the Coals were laden on ſuch a Ship infra 
portum de — viz, at North Shields, and brought from theuce 0 
London; and on Demurrer, the Court inclined that the Breach was not wel! 
alligned, for that they could not take Notice Judicially, that Tinmouth 13 
upon the River Tyne, but gave the Plaintiff Leave to diſcontinue upon 
Payment of Coſts. 


(K) There 
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) CUhere the Perfozmance ſhall be ſaid to be*Paze 548 
well ſet fozty and pleaded. | 


Pa Man is bound to perform all the (a) Covenants in an Indenture, if 


they are all in the Affirmative, he may plead Performance thereof TC Kc 


nerally. Leon 136. 

Palm. 70. 
Lev. 303. S. P. (a) But in Debt upon an Cbligation, conditioned to do ſeveral Things in the Con- 
ation mentioned, the Detendant cannot plead Pei formance generally, but ought to plead to every 
Thing particularly by itſelf, Lev. 303, C wide Sid. 215, Kelw. gg. b——2utd conditio nunguam 
afradta fuil, is naught. 2 Vent, 156. . 


But to (5) ſuch as are in the (c) Negative, he (4) muſt plead Specially, C Lit. 30 
; . . 203 
(for a Negative cannot be performed) and to the Reſt Generally. b. Moor 856. 

Cro, Elis. 

691. Palm. 70. (5) But if the negative Covenants are all void agd againſt Law, and the Affi ma- 
ire good and lawful ; he may plead Performance generally, and the Court ſhall take Notice that 
he Negative Covenants are void and againſt Law, Moor 859, Godb. 212. Hob. 12, 13. (el Un- 
les the Negative Covenant is only in Affirmance of the affirmative Covenant precedent. Sid. 87. 
i But it is only Matter of Form, and helped upon a general Demurrer. Cro. Eliz. 232. Leon. 311. 
& vide All. 72. Style 63. 


If any of them ate in the Di;junRive, (e) he muſt ſhew which Part he Co. Lit. 363. 


b. Sav. 129. 
hath per formed. 8 P. arguen- 


4. Cro. Eliz. 800. Palm. 20. S. P. and if Performance generally is pleaded, it is naught upon 4 
general Demurter; for that ibe Court cannct tell which Part he hath performed. Cro. Eliz. 232. 
Leon 311, le) But if the Condition of an Obligation be to perform the Award of J. S. and he 
wards the Obligor to pay 199 /. 67 to procure a Stranger to be bound in 200 J. Fc. the Defendant 
my plead Performance Generally, becaule one Part is void; and it will be intended that he pleads 
Performance of that Part which he was bound to pertorm, and not the other Part. Sav. 120. 


If any of them are to be done (/) of Record, the Performance thereof co. Lit. 303. 

muſt be ſhewn ſpecially, and it cannot be involved in the general Pleading - (f) — to 

levy 4a FIne., 

Cr, Jac. 560, 2Rol. Rep. 159. Palm. 70. S. P. adjudged, and the Reaſon given, becauſe the Re- 

cd ſhall be tried by itſelf and its Credit al not be examined by a jury; and perhaps the Plaintiff 

will reply, that all the Lands ate not compritcd in the Fine, or other Matter upon which the Fine 
fall be examined. 


If in Debt upon an Obligation conditioned that the Plaintiff ſhall enjoy Co. 4. 4. 
certain Lands (g diſcharged, or otherwiſe ſaved harmleſs (+) from all In- Manjer's 


cumbrances, the Defendant pleads that the Plaintiff hath enjoyed the Cie, ad- 
Lands diſcharged, and kept indemnified from all Incumbrances ; this Cre, fac 363 
Plea Winch 9. 
March 121. 
Like Point adj udged. (z) If the Condition be to acquit, diſcharge and ſave harmleſs trom ſuch 
: Bond Aon damnificatus. Leon, 71,——But in an Action upon a Bond, conditioned to acquit, diſ- 
charge and lave harmleſs, a Pariſh from a Baſtard Child, the Defendant pleaded Ves damnifica', and 
the Plaintiff demurred ; and becauſe it did not appear upon the whole Record, that the Pariſh was 
Gamnified, it was adjudged for the Defendant. Ld. Raym. 106, 124, 597, 664. 968. 8 Mod. 
196, 318, 349. Gib. Bq. Rep. 253. 10 Mod. 227, 228, 303, 384, 443. 11 Mod. 78. pl. 11. 
12 Mod, 406, 413. Stra. 231, 681. 2 Ld, Raym. 1416, 1449. Forteic. 333. Barnard. 4. vide 
March 121,——But if in Debt upon a Bond, conditioned to fave harmleſs J. &. and the mortgaged 
Premiſſes, and to pay the Intereſt for the principal Sum, the Defendant pleads J. S. Non furt 
damnificatus ; for that the Defendant paid the principal Money, and all Intereſt due at ſuch 2 
Day s this is no good Plea, becauſe New damnificatus goes to the Perſon, and not tothe Premiſſes. 
2 Mod, 395. adjudged. lt the Conditica be to fave harmleſs the Obligee againſt another, 
Nin damnificatus is a good Plex, Kelw. 80. But it to dilcharge the Obligee, it ought to 
de ſhewn in the Affirmative how. Kelw. $0. per Frowick, (6) So if the Condition be to 
ave harmleſs trom all Bonds entered into for the Obligor, exoneravit & indempnem conſerves» 
is no good Plea, without fhewing how. Cro, Eliz. 216. But that he need now ſhew trem 
| what 


COVEN ANT. 


Plea is naught ; for being in the Affirmative (i) it ought to have been 
page 549 * ſhewn (% how ; but if he had pleaded in the Negative Non fuit damnif.. 


what Bond £4745, is had been otherwiſe, 

he ſaved © | | 

him harmleſs; and per Cro. Eliz. 433. per Gandy, there is a Diverſity when the Condition is to gif. 
charge from a particular Thing, and when from a Multiplicity of Things; for in the laſt Caſe it ix 
ſufficient to plead generally, (i) Cro. Jac. 165. S. P. adjudged. All. 72. S. P. adjudged, & vid: 
Cro. Elia. 477. Cro. Jac. 503- ( But a Man may plead Ned exoneravit, Sc. from an Ar. 
reſt, without ſhewing how, for that it may be done by Compolition, Cc. without Deed. Cro, El, 
914. adjudged. ——So in Debt upon a Bond, conditioned to perform the Award of J. S. if it i, 
awarded that a Suit in Chancery, by the Defendant againſt the Plaintiff, ſhall chaſe, and the Plaintif, 
ſhall ſtand acquitted de gualiber materia in eadem cententa; the Defendant may plead guod fetit inde 
guielus, without ſhewing how, or that he in facto diſcharged him; for it was not intended that an au 
- Diſcharge ſhould be given, but that by the Arbitrament ke ſhould be acquitted Cro. Jac. 339. Ro, 
Rep. 8. 2 Bulſt. gz, 94—Otherwite if the Award had been, that he ſhould diſcharge and fave 
him harmlels from a certain Obligation. Leon. 71. 


Kelw.9;. b. In Debt upon an Obligation, conditioned that the Defendant ſhall repaii 
and do other Things, and alſo pay his Rent every Day of Payment, he can- 
not plead Performance Generally, but muſt plead Specially. 

Kelw.9c. b. But where the Condition refers to ſuch a Generalty, that by Intendment 

it is paſt the Remembrance of Man; as if the Under- Sheriff is bound to 
diſcharge his Maſter from all Accounts and Returns of Writs within the 

County, he may plead Performance of the Condition Generally. 

In Debt upon a Bond, conditioned that the Defendant ſhall enfeoff the 


SP pr E,poPlaintiff of all his Lands, the Defendant muſt plead Performance Spe- 
cent. * cially. 
Sid. 218. 
* | * And 7%. If ſuch c:ntra Determination is not Law? 


Kelw. gs. But if the Condition be that (c) a Stranger ſhall enfeoff the Obligee, 
{c) But by General Performance may be pleaded. 


the Cale of | 
Lee and Luttrel!, Cro. Jac, 589. 2 Rol. Rep, 159. Palm. 70. it is otherwiſe, ＋ 


+ Sed gu, If the Text is not Law? 


Kelw.gs. b. If the Condition of an Obligation be to make to the Obligee a law'y! 
Day Eſtate in certain Lands, it is fate to plead that he hath (4) enfeoffed! him 
be to convey thereof, Which is a lawful Eſtate, though in Strictneſs it is not necefſuy, 
an Eſtate, in becauſe it appears to be a lawtul Eſtate. 


pleading, it ; 

muſt be ſhewn by what Manner of Conveyance it was done. Leon. 52. 2 Leon, 39. Godb. 36. 
2 Mod. 240. 11 Mod 78.pl. 11. Ld. Raym. 106, g68, 1149.——50 if the Condition be to ſhes 
a ſufficient Diſcharge of an Anouity, in pleading Pertormance it muſt appear what Manner of Di 
charge it was, that the Court may judge whether ſufficient or not, 9 Co. 25. 4. Hob. 107, 2 Mod, 
240. 11 Mod. 78. pl. 11. Ld. Raym. 106, g68, 1140. . 


f But the Conveyance ſhould have the Word Enfeeff, or otherwiſe the Conveyance, ſhould be pro: 
perly pleaded, according to it's Operation n Law, 


Kelw. 9s, b. But if the Condition be to build a ſufficient Houſe, the Defendant muſi 
ſay that he hath bujlt ſuch an Houte, which is ſufficient. | 
Kelw.gs. b In Debt upon an Obligation conditioned to deliver all Evidences con. 
v0 cerning ſuch Lands, the Defendant (e) muſt plead that he hath deliver! 
ſe] But fer : | F 
Po Tha ſuch and ſuch Charters, which are all the Charters concerning the Land. 
869. per Gy | 
Cur', he may plead that he hath delivered all. &c. and the contrary, in ſome Particular, ought to be 
ſewn on che other Side.“ * And this tems molt eligible, ? 
1 


U 
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In Debt upon an Obligation, conditioned that the Defendant at all Times, Cro. Fl: 
upon Requeſt, ſhayld deliver to the Plaintiff all the Fat and Tallow of all 739. & vide 
Beaſts which ſhould be killed or drefſed by the Defendant, his Servants or c zl 
Aſſizns, before ſuch a Day; the Defendant may plead, that upon every 516. Like 
Requeſt to him made, he did deliver to the Plaintiff all the Fat and Tal- Point. 


of all Beaſts, c. without ſhewing how many Beaſts were killed or 


gte ſſed, or what Quantity of Fat he delivered ; for when Matters tend to 


Infinity and Mul iplicity, whereby the Rolls would be incumbred with 
Length, the Law allows of ſuch general Pleading. 3 

In Debt upon an Obligation, conditioned for the Payment of 60 J. Co. Elz. 
vis. 30 J. at one Day, and 301. at another Day, the Defendant mayzgi. Fox 
plead Payment of the 60 / ſecundum for mam & 'efſetium conditionis præ d'; and Lee, ad- 
* far reddendo fingula ſingulis, it is as if he had pleaded the ſeveral Pay-Judsed. 
ments at the ſeveral (a) Days. 25 N Page 550 

9 : . 3 2 (a) But ſuch 

general Pleading is not good, where a certain Day of Payment is not mentioned in the Condition. 
2 Bulſt, 267. — la Debt upon an Obligation conditioned to deliver ſuch Briafs ſuch a Day, the 
Veſendant pleads that he delivered them ſecundum fer mam Conditionis præd'. Lev. 145. 


f in Debt upon an Obligation, conditioned that if the Obligee ſhall en- re Elis. 


joy ſuch Lands till the Age of J. S. and if J. S. within one Month after his 57, 1 al er 


Fl - 1 # the ” 4 an Croat 
full Age, makes an Aſſwance thereof ro the Obligee, then, Tc. the Defen-, Hudged 


dant pleads that 80 S. is not yet of full Age; this Plea is not good, with 
out ſhewing the Obliges hath enjoyed the Lands in the mean Time; for 
the Condition is in the Copulative. 
If in Debt upon an Obligation, conditioned to pay 30 J. to A. B. and C. 
tam cito as they ſhall come tothe Age of Twenty-one Years, the Defendant Cro. Jac, 
pleads that he paid thoſe Sums tem cito as they came of Age, this is no good 357. 


Plea ; for the (b) Time, Place, and Manner of Performance, ought to ei 
ſhewn i in; ſo that a certain Iſſue might be tak E 
ewn in certain; ſo that a cer ue might be taken upon it. and Cas pen 


ter. Bullt. 43. 
8. P. (if the Condition be to ſurrender a Copy hold, the Defendant muſt not plead Generally, 
that he hath ſurrendered it, but muit ſhew when the Court was held, Sc. Winch 11. adjudged. — 


F the Condition de that the Obligee ſhall enjoy an Office according to Letters Patent, the Deſend- 


ant mult not plead ix bc verba, but thew the Effect of the Letters Patent, and the Enjoyment ac- 
cording'y, Hob. 295. 

If in Debt upon an Obligation, conditioned to perform Covenants, one 2 Mod. 33. 
of which was for the Payment of Money upon the making an Aſſurance, 11 Mod. 34. 
the Defendant pleads that he paid the Money ſuch a Day, but faith not when pl. 5. 


the Aſſurance was made, this is naught ; for that it ought to appear chat ge. Rep. 
the Money was immediately paid, purſuant to the Covenant, f Ld. Raym, 
5975 66g. 


1Ld. Raym. 1140. Duck and Vincent, adjudged. I That is, that the Money was paid on mak» 
wg the Inſurance, for that is the proper Time for Payment. 


In an Action of Covenant, the Plaintiff declared that his Father was ſeiſed 2 Sand. 420. 
in Fee of a Meſſuage, and leaſed to the Defendant for twenty-one Years, alten and 
and that the Defendant covenanted to repair, ſupport and amend the fame, FIRE; 
during the Term, and that his Father died, Fc. and that the Meſſuage 
was totaliter dirut' & ruinoſ, and the Defendant pleaded, that before the 
Houſe was ruinous, Cc. he afligned to J. S. and that after the Houſe was 
burnt, qurdque in convenientitempore pot deſtructionem domus pred', and be- 
forethe Action brought, Meſſuag ęræ d cum pertinentiis ſufficienter re- & diſi- 
eat", Ce. fuit, & adbuc in bona reparatione ſufficienter exiſtit. Adjudged, 
upon a ſpecial Demurrer, that this Plea was naught ; becauſe it was not 
hewn by whom it was rebuilt ; though it was obſected, that (c) it was not (c) 1 Vent, 
material by whom it was rebuilt ; and if by a Stranger, it could not be built 38. S. P. 
again by the Defendant ; and he having afligned all his Intereſt before, it lay 4itatur. 
not in his Notice by whom it was built ; but that it could nat be preſumed 


to be built by the Plaintiff ; for that he could not intermeddle with the Poſ- 
| ; ſeſſion 


2. 


» 


COVEN AN T. 


ſeſſion during the Term; but by the Report, it being alledged th 
Plaintiff had rebuilt it at his own Charge, Hale refuſed to — the be 
ſons, and guaſi in a Paſſion, without conſidering the Matter in Lay 
gave Judgment for the Plaintiff. RE 
88 In Debt on a Bond, for Performance of Covenants in an Indenture, the 
Seems to be Defendant cannot plead Performance generally, without ſetting forth the 
admitted, Indenture. 

that he can- 


not plead Performance, without ſhewing it. All. 72. 1 Vent. 37. Sid. 50. Mod. 266. 
Where he (wears he never had Part thereof, or hath loſt it. Sand ö. 9. Cro, Jac. 429, . - 


— 


* In ſuch Caſe he may crave Oyer of the Bond and Condition, and then Oyer of the Indenture, 
and the Court, on Motion, will ſtay Proceedings, until Oyer of the Indenture granted: And, if Judg- 
ment is ſigned, after Oy er, and before it is granted, the Court will ſet aſide the Judgment. 


In Covenant by an Aſſignee of a Leaſe, againſt the Aſſignor, who cove. 
nanted to indemnify the Aſſignee from all Rent Arrear, We. the Breach 
page 551 * aſſigned was in the Non-payment of the Rent; to which the Defendant 
"FE leaded as to Part, Payment to the Leſſor; and as to the other Part, that 
N 31. be leſt Money with the Plaintiff ea intentione quod ſol beret to the Leſſor . 
Grifin and and the Plea was held good, though it was objected, no Iſſue could be 
Harriſen. taken on his Intention. [Holt C. I. contra, and the Court inclined the 
4 =_ 249-Plea was good, but held clearly that if it had been religuit ad ſolvendun, 
— — it had been good, and that non religuit modo et forma, had been a good 
262. Traverle.} | : 
2Stra. 1194. 
Ld. Raym. 106, 124, 635, 664, 667, 673» 704, 898. Salk. 196. pl. 2. S. C. adjudged. 


— — 


(LI) CUhat may be — in Bar to the 
Action. 


2 Brounl. IN an Action of Covenant for Non- payment of Rent, the Defendant can- 

* ar" not plead /ewied ky Diſtre/s, for that is a Confeſſion it was not paid at 

adjudged. the Day; for it could not be diſtrained for till after the Day; but it was 
agreed, that the Covenant alters not the Nature of the Rent ; but that 
Nothing behind, or Payment at the Day, is a good Plea. | 

2 Lev. 7. In Debt upon an Obligation, conditioned that if a Ship that was going 

Watton and ſuch a Voyage ſhould return, (the Perils of the Sea excepted) the Defend- 

Weddington ant ſhould pay fo much; but if the Ship ſhould be loſt, Nothing, &c. 
"the Defendant pleaded, that the Ship dic go on her Voyage, and, in her 
Return, ſuch a Day amiſſa fuit ; and it was adjudged a good Plea, though 
it was not ſaid quod amiſſa fuit pericalo maris ; and ſhe might be loſt by 
the Defendant's own Default ; for the Plea is in the laſt Part of the Words 
of the Condition, which makes the Bond void, as well as if the Ship had 
returned, Cc. 

(ev. 182. It has been adjudged, tha: to avoid Circuity of Action where there are 

7%ohnſen and reciprocal Covenants in the ſame Deed, that one Covenant may be pleaded 

Carr, in Bar to another; as (+) in an Indenture of a Leaſe for Years, where the 
Covenant was that the Leſſee might ſubduR for Charges, and he pleaded 
this Covenant in Bar to an Action of Debt for the Rent, and it was 


held good. | 
But 


COVENAN T. 


But in 2 Med. 309. it is faid, that reciprocal Covenants cannot * be 
pleaded one in Bar of another, and that in the aſſigning of a Breach of Cove- } Mod. 30g. 


nant it is not neceſſary to aver Performance on the Plaintiff's Side, cent 


7 Co. U- 
tred's Caſe, Cro. Jac. 645. 3 Keb. 352. 3 Lev. 4', 42, Show. 391, Comb. 265. 


Vet gu. If the preceding Caſe is not Law? 


As where a Writing was drawn in theſe Words, It is agreed that A. ſball Sand. 319. 
gay to B. 170l. for bis Land and Houſe, &c. the Money to be paid before candage and 
Midſummer. In witneſs, &c. It was ſealed by both Parties; the Money tas 8 
not being paid at the Day, B. without making or tendring any Conveyancegiq. 423. 
of his Land, brings an Action of Debt upon the Bill; reſolved, that itRaym. 183, 
was well brought. And in this Caſe it was ſaid, that A. might have anz Keb. 542, 
Action of Covenant againſt B. for not conveying the Land. &. 

So in an Action of Covenant the Caſe was, 4. covenants with B. toHil. 29 and 
make him a good Leaſe of his Land and his Sheep, and that B. ſhould 30 Car. 2. 
ha ve Firewood upon his Land, and B. covenants to pay one Half Year's 0 and 
Rent at Micbaelmas following; in an Action of Covenant for this Rent, B. 1 2 
pleads, that A. refuſed to leaſe the Land before Michaelmas ; & per totam 
Curiam, The Plaintiff muſt have Judgment, for B. has his Remedy upon 
the Covenant of A. 

* But if thece be a Covenant, that an Obligee ſhall not put the Bond®*Page 552 
in Suit at any Time, ſuch Covenant is pleadable in Bar as a Releaſe, be- Carch. 64. 
cauſe in Effect it is ſo; but where the Covenant is that it ſhall not be puter Cur', 
in Suit for a certain "Time limited in the Deed, this is only a Covenant; 
and for Breach 'hereof an Action is maintainable, but is not pleadable in 


Bar to the Bond. * & Defen- 


dant cannot 
plead nil habet in Tenementir, or non demiſit, if the Demiſe is by Indenture. 2 Vent. 69. Co. Lit. 47. 
d. R. 3. Lev. 146.——Nor traverſe the Demiſe, R. 2. Cro. 73.——lf the Defendant pleads nil 
babet to Debt for Rent upon a Leaſe by Indenture, the Plaintiff may demur; for the Eſtoppel ap- 
pears upon the Record. R. 1. Sal. 257. R. 3. Lev. 146. Otherwiie if the Eſtoppel does not ap- 
pear; for he ought by his Replication to ſhewthe Eftoppel, and rely thereon. R. 1. Sal. 277. 


Courts, and their Juriſdiction in 
general. 


it may be neceſſary to premiſe ſoine Conſiderations concerning them 
in general, before each particular Court comes to be treated of 
and this I ſhall do by conſidering, 


(A) The Nature and Original of our Courts, 
and by what Authority conftituted. 5 55D 
| ) 


F O R the better underſtanding the Nature and Juriidiftion of Courts, 


COURTS, and Txzix JURISDICTION ix centrar. 


(B) Df the Judges and Perſons exrerciſing a 
* Jurisdittion. 555. 5 
(C) What determines their Jurisdittion and 

Authozity, 556. 
(D) Of their Diviiton, and the Subozdination 
one Court to another. 558. 


And herein, 


1. In General, of the ſeveral Kinds of Courts 
which exerciſe a Juriſdiction. 5 58. 

2. Of ſuch as are of Record or not. 5 59. 

3. How inferior Courts muſt claim their Jurifdic. 
tion; and herein of Pleading to the Juriſdiction, 
and demanding Conuzance. 559. 0 

4. Where it muſt appear that Inferior Courts have 
a Juriſdiction. 562. T1 


(F) What is incidental to all Courts in gene- 
ral, 505. | | 


—_ 


*Page553*(A) Df the Nature and Oziginal of our Courts, 
| and by what Authozity conſtituted. 


I N the Saxon Times, the Wittingham Monte + was the chief Court of 
Lamb. Arch. S ja NG” ** 

87,239,245 the Kingdom, where all Matters both Civil and Criminal. and alſo re- 
Mir:or, c. f. lating to the Revenue, were debated and determined; but for Civil and 
. 1. „ Criminal Matters, it was only a Court in the fiſt Inſtance, for Fitts ariſing 
TorMiten- vithin the County where it ſate; but by way of Appeal from the Injuſtice 


apem't, or . 8 5 
ists. of other Courts, it heard and determined Cauſes from all other Counties. , 


Gem. See 
Suite on the Argle- Saxon - Government, 165. and ef 565. 


Lamb. Arch. To this Court were ſummoned the Earls of each County, and the Lords 
239. of each Leet, and likewiſe Repreſentatives of Towns, who were choſen 
by the Burgeſſors of the Town, who appeared on the King's Summons, 
which iſſued once a Year at leaſt ; and here new Laws were enacted, or 
old ones repealed, aſter the Manner of our Parliaments. 

Maddox, But William the Conqueror cauſed the States to recognize him, and 
c. 7. fearing that theſe Parliaments, conſiſting of Eng/r/ſhmen, might prov? 
dangerous, he eſtabliſhed a conſtant Court in his own Hall, made up of 
the Officers of his Palace, and they tranſacted the Buſineſs both Criminal 
and Civil, and likewife the Matters of the Revenue; and as they fate in 
the Hall they were a Couit Criminal, and when up the Stairs a Court of 

Revenue; the Civil Pleas they heard in either Court. l 
The Court conſiſted, Of the Tufticiar, who preſided, and was called 
Capitalis Juſticiarius totius Anglie, and chiefly determined all Pleas Civil 
and Criminal, and was alſo the chief Officer of State. 2. The Chancellor who 


formed all Patents, and put the Seal to them, and had the Cuſtody thereof, 
; Keck both 


Maddox, 
c. g. 


COURTS, axp TI JURISDICTION u czxerar... 


both for Writs and Patents. 3. The Treaſurer, before whom all Accounts 
were chiefly audited ; and he it was that preſided in Matters relating to-the 1 
Revenue. 4. The Conſtable and Marſhal, to whom all Matters of Ho- 
nour and of War and Peace were referred, to determine according to the 
Law of Nations and of Arms. 5. 'The Seneſchal or Steward, and Marſhal, 
who determin<d the Quarrels and Diſputes between the King's menial Ser- 
vants ; the Marſhal was alfo to keep the Priſoners, and take Care that no 
Indecency was committed in the King's Houſe, 6. The Chamberlain, who 
was to count the King's Money as it came in, and iſſued out of the 
Treaſury. 
This was the Sovereign Court of the Kingdom, where Juſtice was ad- Maddox, 
miniſtered, and where all Matters of the higheſt Moment were tranſaQted< 6. 
by the King himſelf and theſe Officers ; yet, in ſome Caſes, of great Im- 
portance, as upon the levying a new War, or railing an Eſcuage, moſt of 
the great Perſons that held iz Capite were called, and then it was termed 
the Commune Concilium Regni, or the Parliament; to which afterwards 
the Repreſentatives of Boroughs that held in Capite were called. 
Towards the Norman Period, the Power of the Tufticiar became ſor-Maddox, 
midable, and in the Barons War was turned againſt the King; the Kingc- 8. 
alſo found, that the Barons who held large Diſtricts, were likely to grow 
more and more troubleſome to the Crown ; for though in the Conqueror's 
Time, and for ſome Reigns after the Conqueſt, they were kept in very 
good Subjection, the Norman and Engliſh Barons being a Balance for each 
other; yet Time wearing away the Diſtinction, and the Normans growing 
up Engliſh, they became fond of thoſe Liberties and Privileges that the 
Engliſh had enjoyed in the Saxon Times; hence it was neceſſary to intro- 
duce a new Policy, and hence the Original of our Coutts, as we have them 
at this Day in We/tmin/ter- Hall, . 
* To give Countenance to this new EreQtion and Diviſion of Courts, page 55 4 
(which was compleated by E. 1.) as alſo that it might (till be ſeen, that all 
Juſtice flowed from the King, the King hiniſelf (a) fat in. Perſon in the Maddox, 
Court of (5) King's Bench; and hence the Power of this Court, which ite 1g. fol.z1, 
ſtill retains, of exerciſing a Superintendency over other JuriſdiQtions ; butand 135. 
though the King was ſometimes preſent, yet the Chief Juſtice gave the WAS, 
Rule, that the King might not decide in his own Cauſe. : laſt. 24, 


25. 
(4 Speed 521. Rol. Abr. 338. Ed. 4. and Rich. 3. F ſat there in Perſon. Hwo. Med. Hiſt. Ang, 
* 131, Þ 136. (6)Is ſtill ſuppoſed to have always the King kimfelf in Perſon fitting ia it. Dyer 
187. pl. 6. Maddox 543. Crompton of Courts 78.—And hence every Proceſs in the King's Beach 
is made returnable betore the King himſelf. 28 Aſſ. pl. 52. 


But however this Regulation might have been begun, or however it might 2 loſt. 73. 
have been formerly, as to the King's Sitting and Determining in Cauſes, it p — 
ſeems now agreed, That our Kings having delegated their whole judicial 25 
Power to the judges of their ſeveral Courts, they, by the long, conſtant 
and uninterrupted Uſage of many Ages, have now gained a known and 
ſtated juriſdiction, regulated by certain and eſtabliſhed Rules, which our 
Kings themſelves cannot make any Alteration in without an Act of Parlia- 
ment. — 80 
But as the King is the Fountain of Juſtice, and the ſupreme Magiſtrates. P. C. 54, 
of the Kingdom, intruſted with the whole Executive Power of the Law, 58 
no Court whatſoever can claim (c) any Jutiſdiction, uolets it ſome Way ory, py 1 


other derive it from the Crown. (e) There- 
fore if an 


Ordinary certify, or try Baſtardy, without a Writ from the King's Temporal Courts, it is void for 
the Spiritual JuriſdiQtion within theſe Kingdoms is derived from the King, and muſt be exerciſed in 


the Manner the King has appointed. Rol. Abr. 361. 
But 
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But it is clearly agreed, that the King cannot give any Addition of Juriſ- 
ng diction to an antient Court, but that all ſuch Courts muſt be holden in 
— is ſuch Manner, and proceed by ſuch Rules, and in ſuch Cafes only as their 
6 Co. 11. b. known Uſage has limited and preſcribed ; and hence it followeth, that the 
12. a. Court of King's Bench cannot be authorized to determine a me12 real Action 
between Subject and Subject; ſo neither can the Court of Common Pleas, 
to inquire of Treaſon or Felony 
Aud it is ſaid, that the King is ſo far reſtrained by the antient Forms, in 
84336. all Caſes of this Nature, that his Grant of a (4) Judicial Othce for Life, 
(4) That the Which has been accuſtomed to be granted only at Will, is void, | 
King cannot 
grant a mere Spiritua] ſuriſdiction, as to ordain, inſtitute, &c, to a Lay Perſon, nor can he excerciſe 


them himſel!; but mult adminiſter thoſe Laws dy Bithops, as he does the Commou Law by judges, 
Vide Cro. Eliz. 259, 314. 


6. H. 9. 4. b. 


BER Alſo Commiſſions to ſeize the Goods, and imprifon the Bodies of all 
Bre, +. Perſons who ſhall be notoriouſly ſuſpected of Felonies and 'T'reſpaſſes, with- 


miſſion 3, 16, Out any Indictment or other legal Proceſs againſt them, are illegal and void. 
16. 12 Co. 


30, 31. 2 Inſt. 458, A Commiſſion under the Great Seal to take 7. N. a notorious Robber, and 
to ſeize his Lands and Goods, illegal. 2 luſt. 54. 


And it is ſaid, that the King cannot grant any new Commiſſion w haſo- 
ever that is not warranted by antient Precedents, however necefſary it may 
() Alnſt. 163- ſeem, and conducive to the Publick Good; and therefore (e) Commitlions 
Tr to aſſay Weights and Meaſures, being of a new Invention, were condemned 
— alt. by Parliament; and it is (/) ſaid, that the King could not authorize Per- 

ſons to take Care of Rivers, and the Fiſhery therein, according to the 
Method preſcribed by the Statute of Ve m. 2. cap. 47. before the making 
of that Statute. 


—— 


*Page 355 (B) Of the Judges, and Perſons exerciſing a 
Jurisdittion. 


4 Inſt. 70, 1. T: HE King himſelf, though he be intruſted with the whole executive 
3 5 Power of the Law, yet he cannot fit in Judgment in any Court, but 
8. * his Juſtice, andi the Laws, muſt be adininiſtered according to the Power 
Dalt. c. 1, committed and diſtributed to his ſeveral Courts of Jultice. 

All Judges muſt derive their Authority from the Crown, by ſome Com- 
4loſt.7 4,75, miſſion warranted by Law; the Judges of //efminfter are (all, except the 
to continue Chief Juſtice of the King's Bench, who is created by Writ) appointed by 
during good Patent, and formerly held their Places only during the King's Pleaſure ; 
Behaviour, but now for the greater Security of the Liberty of the Subject. by the 12 © 
8 the 13 M. 3. c. 2. their Commiſſions are to be Quumdiu ſe bene Geſſerint; but 
Demiſe of upon the Addreſs of both Houſes of Parliament, it may be lawful to te- 
the Crown. move them. 

By ſt. 1.G.3. 


c. 23. 1 f This was a very great Acquifition to the Subject, and was the voluntary Ad of his 
preſent Majeſty, 


And by the 27 H. 8. cap. 24. it is enacted, © That no Perſon or Per 
*« ſons of what Eſtate, Degree or Condition ſoever they be, ſhall have an? 
Power or Authority to make any Juſtices of Eyre, Juſtices of Aſſige, 
« Juſtices of Peace, or Juſtices of Gaol-Delivery, but that all fuch Oy 
an 
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„and Miniſters ſhall be made by Letters Patent under the King's Great 
„Seal, in the Name, and by the Authority of the King's Highneſs, in all 
« Shires, Counties Palatine, Wales, Ic. or any other his Dominions, Cc. 
« any Grants, Ulages, Allowance or AQ of Parliament to the contrary 
« notwithſtanding,” 
As all Judges muſt derive their Authority from the Crown, by ſome Bro. Judges 
Commiſſion warranted by Law, they muſt allo exercile it ina legal Manner, 11+ 
and hold their Couris in their proper Perſons, for they cannot act by (a) Eateb. 7- 


Deputy, nor any way transfer their Power to another, as the Judges — Car. 
Eecleſiaſtical Courts may. * 


314. 
(a) That a Recorder of a Town, unleſs the Cuſtom allows, cannot make a Deputy; for this is a 
Judicial Office. Vide Raym. 88. Lev. 125, Keb. 538, 639, 659. and the Title e and Officers. 


But it ſeems, that regularly where there are divers Judges of a Court ofz Hawk. F. C. 

Record, the Act of any one of them is effectual, eſpecially if their Com-3- _ _ 

million do not expreſly require more, — — 
cited. 

The Judges are bound by Oath to determine according to the known A, thesta- 
Laws and autient Cuſtous of the Realm; and their Rule herein muſt be tuies 18 E. 3. 
the Judicial Deciſions and Reſolutions of great Numbers of learned, wiſe e. 1. 
and upright Judges, upon Variety of particular Facts and Cafes, and n 


their own arbitrary Will and Pleaſute, or that of their Prince's. — rt 


| i i l f Dalt. 13. 
But though they are to judge according to the ſettled and eſtabliſhed 


Rules and antient Cuſtoms of the Nation, approved for many Sueceſſions of S. P. C. 173. 
Ages, yet are they freed from all Proſecutions for any Thing done by them * 18. 
in Court, which appears to have been an (6) Error of their Judgment. 21 E. 4.67.2. 


Salk. 397. 
(+) But where for wilful Corruption they have been complained of in the Star- Chamber. Yide Vaugh. 
133. And may ſtill be called to an Account in Parliament, Hawk. P. C. 192. 12 Co. 24. 


Nor is a Judge, conſtituted by the King, and thereby ſtampt with his Vaugb. 138, 
Approbation, and to whom alone it belongs ro judge of his Fitneſs, to 539 
be reflected on, cenſured, defamed or vilihed with reſpect to his Ability, 
Parts, Fitneſs for his Place, c. for, if this were allowed, it would be 
impoſſible to keep in the People that Veneration of their Perſons, and 
Submiſſion to their Judgments, without which it is impoſſible to execute 
the Laws with Vigour and Succeſs ; and hence all ſcandalous Reflections 
on the Judges of Weſtmin/ter-Hall, are within the Statute of Scandalum *Page 556 
Mapnatum. 

No Perſon can be a judge in his (c) own Cauſe, but the Chief Juſtice of 


the Common Pleas may bring an Action in that Court, but then the Entrys H. 6. 19. b. 


N c h Rol. Abr. 
wutlt be Special, wiz, Placita coram fohanne Blencow milite, Wc. = y : 
Saik. 398. 


{c) The Mayor of Hereford was laid by the Heels, for ſiting in Judgment in a Cauſe where he him- 
{elt was Leſſor of the Plaintiff in Ejectmeat, though he by the Charter was ſole Judge of the Court. 
Salk 396. 

No Jadge of any Court of Record is compellable to deliver his Opinion 1H. 7.26. a. 
before-hand, in relation to any Queſtion which may afterwards come judi- 3 inſt. 29. 

. | orteſc. Rep. 
cially before him. 389. 

By the 33 H 8. cep. 24. it is enacted, That no Juſtice, nor other 8 12 ge. 
Man learned in the Laws of this Realm, ſhall uſe nor exerciſe the Office 3. c. 2). 
of Juſtice of Aſſiſe, within any County where the ſaid Juftice was born, whereby this 
* or doth inhabit, on Pain of 100 J. c. Provided the faid Act ſhall not Law is fe- 
<< extend to any Perſon who ſhall be Clerk of Aſſiſes, and Aſſociate to any Pe 
o ee of Aſſiſe; nor to any Mayor, Sheriff, Recorder, Steward, Bailiff, 

_ * Buitor or other Officer, being born, or dwelling within any City, Borough 
* or Town within this Realm of England, Cc. nor to Juſtices of either 
** Benck 
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Bench, for taking, hearing or determining Aſſiſes in the one Bench or 
„ the other ; nor to the Juſtices, Juſtice Clerks or Clerk of Aſſiſes in the 
* Dutchy and County Palatine of Lancaſter.” 


(G) What determines their Jurisdition and 
N -Authozity. N 


And. 44. 'T has been determined, that at Common Law the Patents of the Judges, 
Baer abs. 1 (+) Sheriffs, Eſcheators, Commiſſionets of Oyer and Terminer, Gaol— 
Ang peg Delivery, and of the Peace, and of the Attorney General, are determined 


N. Bendl. 79. by the Death of the King, in whole. Name they are made. But ſee infra, 


(6) But the 9% 1 | 

Office of 4 Sheriff, in ſuch Places where he is choſen by a Corporation, having by its Charter the la- 
heritance of the Office, docs not determine by the Demile of the King. 7 Co. 30. b. — Nor the 
Authority of a Coroner or Verderor. Dalſ. 15. Dyer 165. 2 laſt. 175. 1 Lev. 120,—-—Nor 
does any Corporation Officer, who by the Charter is inveſted with Judicial Authority, loſe it by ſuch 
Demiſe, 2 Hawk. P. C. 3. h 


But to prevent the Diſorders and other Inconveniencies which may 
happen upon the Death of a King, from the Want of Perſons arined with 
competent Authcrity to execute the Laws before the Succeſſor can have 

Time to appoint others; by the 7 & 8 W. & M. cap. 27. it is enacted, 

See 2 Stra. «That no . Commiſſion either Civil or Military ſhall ceafe, determine or 

75%» b43- « be void, by Reaſon of the Death and Demiſe of his ſaid late Majeſty, or 
of any of his Heirs or Succeſſors, Kings or Queens of this Realm, but 
* that every ſuch Commiſſion ſhall be, continue and remain in full Force 
and Virtue for the Space of {ix Months next after any ſuch Death or De- 
* miſe, unleſs in the wean Time ſuperſeded, determined or made void by 
the next and immediate Succeſſor, to whom the Imperial Crown of this 
„Realm, according to the Act of Settlement in the ſaid Statute before 
„ mentioned, is limited and appointed to go, remain or-defcend.” 

page 55) And by the 1 Ann. cap. 8. it is further enacted. "That no Patent or 
Grant of any Office or Employment either Civil or Military, hereafter 
* to be made, ſhall ceaſe, determine or be void, by Reaſon of the Death or 
* Demiſe of any King or Queen of this Realm ; but that every fuch Patent 
* or Grant ſhall be, continue and remain in full Force for ſix Months next 
« after any ſuch Death or Demiſe, unleſs in the mean Time ſuperſeded, 
„determined or made void by the next immediate Succeſſor, to whom 
the Crown is limited and appointed to go, remain or deſcend.” 

And it is further enacted by the fame Act, That no Coinmiſſion of 

« Aſliſe, Oyer and Terminer, General Gaol-Delivery, or of Aſſociation, 
_ © Writ of Admittance, Writ of Si non omnes, Writ of Aſſiſtance, or 
Commiiſſion of the Peace, ſhall be determined by the Death of any 
King or Queen of this Realm; but every ſuch Commiſſion and Writ 
. ** ſhall be and continue in full Force for fix Months next enſuing, notwith- 
„ ſtanding ſuch Demiſe, unleſs ICE or determined by the next Suc- 
* cefſor; and alſo no Original Writ, Writ of Nifj Prius, Commillion, 


.* Proceſs or Proceedings whatſoever, in, or iſſuing out of any Court of 

„Equity, nor any Proceſs or Proceedings upon any Office or Inquiſition ; 

* nor any Writ of Certiorari, or Habeas Corpus in any Matter or Cauſe, 

either Criminal or Civil; nor any Writ of Attachment, or Proceſs for 

Contempt, Sc. ſhall be determined, abated or diſcontinued by the 

Demiſe of any King or Queen of this Realm, but every fuch Writ, 25 
N 8 ; * a 
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« ſhall remain in full Force, to be proceeded upon as if ſuch King or 
« Queen had ned“. - Hs * And now 
by the Stat. 


\ Geo, 3. e. 23. the Judges are to continue dating good Behaviour, notwithſtanding the Demiſe of 
the Crown, as obſc ved before. 


If a Judge of the Common Pleas is made a Judge of the King's Bench, Dyer 259. 


by this the Inferior Authority is determined; for it would be impertinent ro. Car. 
1 yy . . . . * 128. 8. C. * 
lot him to revefle his own Judgment, which otherwiſe he might do upon ted and 


a Writ of Error. agreed, 
The Authority of Juſtices in Zyre, Oyer and Terminer, Cc. is (a) de- ITE” 
termined by (6) the King's Bench fitting in the ſame County. 4 Int 5%, 
| 9 Co. 118, 


(a) Their Authority, how ſuſpended by Writ of Super ſedeas, which is grantable on Proof that their 
Commiſſion was unduly obtained, vide Reg. 124, 125. 12 All 21. 4 Inſt. 163. H. P. C. 162. 
{5) Whether they have Notice thereof or not. 4 laſt. 73. But gu. 21 H. 7. 29. b. Bro, Com- 
miſſion 10. | . f 


2 — = PO 


— 


re. is Acc. if Proclamation is made, of the coming of the King's Bench, 


If a Cominiſſion is made to Judzes of Aſſiſe, ard after the King makes 8 
other Judges of Aſſiſe in the lame County, (e) by this the firſt Commiſ- 700 —— a 
ion is not determined, but they may proceed thereupon (4) till Notice of where by the 
the Second; and they are not bound to take Notice of a Proclamation Iſſuing and 


thereof in the County, for the Law hath not provided that any ſuch Pro- Notice of the 


| ſ Com- 
clamation thereof ſhould be made. | | — the 


| f firſt is deter · 
mined, and what ſhall be ſufficient Notice, de Leon, 270. Godb. 105. 34 Aſſ. 8. Bro. Com- 
icon 14. Moor 186. pl. 333- H. P. C. 162. 4 laſt. 165. Dyer 356. p. 36.——And yet the 
Proceedings ſhall not be diſcontinued, vide the Statutes of 11 H. 6. c. 6. and 1 E. 6. c. 7. and 2 
uiwh P. C. 18. (4) The oid Sheriff may act till the new Patent is ſhewn him, fo that he may 
tave Notice of his Diſcharge. Cro. El:z. 12, 440. Moor 186. pl. 353. 4 Inſt, 165. S. P. cont! 
But Jultices of the Peace left out of the new Commiſſion, mult take Notice thereof after Publication 
of the new Commiſſion at the next Seſſions. Moor 187. 4 Laſt. 165. S. P. 


If the Juſtices hold a Seſſion without adjourning it, and the Commiſſion Crom. hag 


hath no Time limited for its Continuance, as where it is appointed pro hac 128. 


5 2 n H. P. C. 161. 
vice only, their Authority is determined; but if the Commiſſion be granted + lob 145. 


for a certain Time, or gquamdiu nabis placuerit, as it does not neceſſatily re- Pal. 2 4. 
quire any Adjournment, if the Court holden by Virtue of ſuch Commiſ- Dyer 205. 
lion break up without any Adjournment, or upon a Void one, as being Leon. 270, 
made without the Conſent of the Majority of the Commiſſioners; yet it 
niay be holden again on a new Summons. . 
* [t was (e) formerly holden, that by the Juſtice's Acceptance of any ep 
me A = "5 NE age 558 
new Name of Dignity, the Commiſſion was determined ; but this 1s re- ( Bro 
medied by 1 E. 6. cop. 7. by which it is enacted, That if any Perſon, Committon 
being in any of the King's Commitlions whatſoever,” ſhall fortune to be, 22. 
made or created Duke, Archbiſhop, Marquiſs, Earl, Viſcount, Baron, 
* Biſhop, (/) Knight, Juſtice of the one Bench. or of the other, or Serjeant 
a 2 . : . (f) But it 
at Law, or (g) Sheriff, yet that notwithſtanding he ſhall remain Com- Bath been 
„ miſſioner, c“. 8 doubted, 
: 5 | whether the 
Dignity of a Baronet, which has been created ſince that Statute, be within the Equity of it. Cro. 
Car, 104. Lit. Rep. $1. (g) But now by the 1 Ma. c. 8. No Pet ſon being Sheriff, ſhall exer- 
ciſe the Office of Juſtice of the Peace. 1 ** 


- 


— 


 * Bythe 2 3 Pb. & M. cap. 18. a new Commiſſion of the Peace, or 

„ Gaol-Delivery for the County, c. thall not ſuperſede a former Com- 

* million for a City or Town Corporate being no County”. : 
| (D) Of 
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(D) Df their Diviſton, and the Subozdination 
of one Court to another: Aad herein 


1. In general, of the feveral Kinds of Courts which exerciſe a 
Juriſdiction. 


Hale's An. 


as, HE moſt general Diviſion of our Courts is, into ſuch as are of Re- 


cord, or not; thoſe of Record are again divided into ſuch as ate 
Supreme, Superior or Interior, 

Hale's An. The Supreme Court of this Kingdom is the High Court of Parliament, 
35+ ' conſiſting of the King, Lords, and Commons, who are inveſted with à 
| Kind of Omnipotency in making new Laws, repealing and reviving old 
ones ; and it is on the right Ballance of theſe three depends the Well-being, 

| and indeed the very Being, of our Conſtitution. 
Hale's An. Superior Courts of Record are again, thoſe that are more Principal or 
36. leſs Principal ; the more Principal ones are the Lords Houſe in Parliament, 
the Chancery, King's Bench, Common Pleas, and Exchequer ; and by 
Hale, ſuch as ate the Juſtices Itinerant ad communia Placita & ad Placita 


Foreſt e. 
Hale's An, I he leſs Principal ones are ſuch as are held by Commiſſion of Gaol- De- 
36. livery, Oyer and Terminer, Aſſiſe, Nifi Prius, &c. by Cuftom or Charter ; 


as the Courts of the Counties Palatine of Lancaſter, Chefter, Durham, or 
by Virtue of Act of Parliament, and the King's Commiſſion, as the Court 
of Sewers, Juſtices of the Peace, Cc. 

Hale*'s An. The Inferior Courts of Record, as ordinarily ſo called, are Corpora- 


36. tion Courts, Courts Leet, and Sheritfs T orn, Cc. | 
| Courts not of Record are the Courts Baron, County Courts, Hundred 
Vide peſt of Courts, Oc. 


the Admi. Allo the Admiralty, and Eccleſiaſtical Courts, which are not Courts 
ralty and Ec- of Record, but derive their Authority from the Crown, and are ſubject 
cleliaſtical to the Controul of the King's Temporal Courts, when they exceed their 
#8ce Not Juriſdiction ®, 
I 3 All theſe are bounded and circumſcribed by certain Laws and ſtated 
Hale's An, Rules, to which, in all their Proceedings and judicial Determinations, they 
35. muſt ſquare themſelves. 1 
page 59 And here it may be proper to obſerve, that where a Statute prohibits a 
Thing, and appaiats that the Offence ſhall be heard and determined in any 
Dyer 236. of the King's Courts of Record, it can be proceeded againſt (a) only in 
6 Co. 19. b. one of the Courts of Weſtminfter-Hall, becauſe thoſe being the Higheſt 
Cro. Jac. Courts of Record, thall be intended only to be ſpoken of ſecundum ex- 
$30. Eliz. cellentiam. 


, Cr0; | 0 
— 146. Cromp. Jur. 132. Salk. 178. (a) But that on a Statute ſo worded, the Proſecution 


may be in any Court of Oyer and Terminer, 4 Inſt. 164. H. P. C. 261, 
2. Of ſuch as are of Record, or not. 


Co. Lit. 19, Every Court of Record is the King's Court, though the Profits may be 
8 Co. 38. b. another's; if the Judges of ſuch Court err, a Writ of Error lies; the 
- 2 92. Truth of its Records ſhall be tried by the Records themſelves, and there 
3 Fe. 205, ſhall be no Averment againſt the Truth of the Matter recorded. 

28 All ſuch Courts are created (5) by Act of Parliament, Letters Patent or 
7. Salk, Preſcription, and (c) every Court, by having Power given it 2 ine 5 
200, pl. 1, . mpriſon, 


n 


SA>.. oy WS. . & 


— 
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Impriſon, is thereby (4) made a Court of Record ; the Proceedings of 


Ld. Raym. 
213, 252, 
44. (4) The Leets and Torns are the King's Courts, and of Record. 2 Inſt. 143. 4 loſt. 263. 
Heil. 62. S. P.— But neither the Admiralty nor Eccleſiaſtical Courts are of Record. Rol. Abr. 527. 
Vide peſt of theſe Courts. — Nor the Exgliſß Court in Chancery proceeding by Subpœa. 3) H. 6. 4. 
1 Rol. Abr. 67. Nor the County Court. Co. Lit. = b. 2 Inſt. 380. 4 Inſt. 264 —Though Plea 
held there by Juſtices. 2 Inſt, 140, 3i2. 6 Co. 11. b.—Nor the Hundred Court Co. Lit. 117, 
2 Inſt. 143. 4 Inſt. 264.—Nor the Court Baron. Co. Lit. 117. 2 laſt. 143. 4 laſt. 264.—The Pro- 
teeding thereof may be denied, and tried by a Jury, and a Writ ot falſe Judgment, not of Error, 
lies on their Judgments, Co. Lit. 117. b. 


which can only be removed by Writ of Error or Certiorari. 


A Court, that is not of Record, cannot impoſe any Fine on an Offender, Co. Lit. 115. 
nor award a Capias againſt him, nor hold Plea of Debt or Treſpaſs, if the®- 260. . 
Debt or Damages amount to 4os. nor of a Treſpaſs done vi & armis, * l. 4 311, 
though the Damages are laid to be under 403. - 4H. 8.14 

Alſo by the Statute of (e) Glouceſter, the Superior Courts ſhall not hold (e) Made 6 
Plea of any (/ Treſpaſs under the Value of 40s.+ 1 4 
| S ; 85 (/ yreſpaſe 
is put but for an Example for Debt, Detinue, Covenant, and the like. 2 loſt, 311, 


+ But where the Damages are laid at 40s. or upwards, the ſuperior Courts hold Plea, nor can 
they ſtay the Proceedings on any Suggeſtion of the Defendants, that the Damages do not amount to 
495, for the Quantum of Damages is to be aſſeſſed by a Jury. 


But the Superior Courts may hold Plea of Treſpais, &c. though under: laſt. 311. 
401. relating to the Freehold, as Detinue for Charters, &c. or Treſpaſs 
vi C armis. - 

As where in Treſpaſs by Way of Original, the Plaintiff declared, That Carth. 108. 
the Defendant vi e clauſum ſuum apud H. fregit, and concluded Lambertand 
ad damnum ipfius 20s. aud upon Demurrer it was held well enough; for this Te. 
being done vi & armis, if it could not be puniſhed in the Superior Court, 3 78 
it could not be puniſhed at all, for an Inferior Court cannot aſſeſs a Fine. 1 Inſt. 311. 

Gilb. Eg. 
Rep. 195 to 199. 8 Mod. 371. 10 Mod 133,217, 275, 11 Mod. 198. pl. 14. 12 Mod. 24, 319. 
Ld. Raym. 395, 566. Stra. 192. 2 Stra. 1130, 1168. 


3. How Inferior Courts muſt claim their Juriſdiction; and herein of plead- 
ing to the Juriſdiction, and demanding Conuzance. 


The Courts of Weſtminſter are the Superior Courts of the Kingdom, Carth. 11, 
and have a Superintendancy over all other Courts by Prohibition, if they 12- 
exceed their Juriſdiction, or Writs of Error, and falſe Judgment of their 
Proceedings; and every Thing is ſuppoſed to be done within their Juriſ- 
dition, unleſs the contrary eſpecially appears ; on the other Hand, nothing 
ſhall be intended within the Juriſdiction of an Inferior Court, but what is 
expreſly alledged. 

In all tranſitory Actions they have a Juriſdiction, unleſs the Plaintiff * Page 560 
by his Declaration (g) ſhews, that the Action accrued within a County Pa- 
latine ; or if it be between the Scholars of Oxford and Cambridge ; in = 
which Caſe the Univerſity ſhall have Conuzance ; becauſe by their Char-g. brag 
ter, confirmed by Act of Parliament, they have Juriſdiction over the Per- g) But the 
fons of their Scholars; and though an Inferior Court might have deter- Defendant 


mined it, yet the Superior Court, being once poſſeſſed of the Action, can- muſt plead _ 
it, and cannot 


not be (+) hindered from proceeding. | take Advan- 
In tage of it in 

| Arreſt of 
Judgment, Carth. 11.--Nor can he take Advantage of it by Way of Demurrer, but muſt plead to the 
Juriſdiction of the Court. Carth. 354, 388. (Y It was moved for an Aitachment againſt the Re- 
filter and Comm ſſioners of the Court of Requeſts, called the Court of Conſcience, confirmed ay the 


Att 3 Jac. 1. c. is. Becauſe that where J. S. had brought Debt upon an Obligation of 10 l. for 
vor. I. Qq Paymeut 
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4 loft. 224. In Local Actions Inferior Courts have a Juriſdiction, but here a Differ. 
ence mult be obſerved as to the Manner of claiming it; for as to the 
principal Courts of this Kind, and into which Brewia Domini Regis nen 
currunt, as the Counties Palatine, they may (c) plead their Juridligin 


1 when intrenched upon by the Superior Courts. 


Demeſne 
held of the i | 
King's Manor may be pleaded, Herne's Pleader , 361. Hanſ. 103. Tho. 2. Raſt, 419.—80 
may the juriſdiction of the Cinque Ports. 4 lit. 224. But vide Carth. 109. & 2 Por it is there 
ſaid to be ſuch a Franchiſe as Ely; and there reſolved, that Zly being no County Palatine, but only 4 
Royal Franchiſe, the Defendant cannot plead to the Juriidiction of a Superior Court, but muſt ge. 
mand Conuzance.— And Nete, That where ever the Detendant can plead to the Juriſdiction of the 
Courts at Weſtminſter, there the Franchiſe may demand Conuzance ; but not vice verſe. 


Rol. Abr. But where a Franchiſe, either by Letters Patent or Preſcription, hath 
489, 499 a Privilege of holding Pleas within their Juriſdition, if the Courts at 

Weftminſler intrench on their Privileges, they muſt demand (4) Conuzance, 
(4) There that is, deſire that the Cauſe may be determined before them; for the De- 
are three fendant cannot plead it to the [uriſdition ; and the Reaſon is, becauſe 
Sorts of when a Defendant is arreſted by the King's Writ, within a JuriſdiQtion where 
n amy the King's Writ doth not run, he is not legally convened ; and therefore 
Fl, may plead it to the Juriſdiction; but the creating a new Franchiſe does not 
which does hinder the Writ from being made out as before; nor the Courts above 
not ouſt an- from having the ſame Juriſdiftion over the Cauſe, but grants JuriſdiQtion to 
other Court the Lord of the Liberty ; and whenever the King's Courts intrench on his 
je me Ju- juriſdiction, he may make his Claim, and demand that the Cauſe be de- 
r. — termined before him. : 


creates a 

concurrent one, 2. Cegnitie Placierum; when the Plea is commenced in one Court, of which the 
Cotuzance belongs to anorher. 3. A Conuzance with an ':xcluſive Juriidiction;z as that no other 
Court thall hold Plea, Cc. Hard. 509, 510. 


2 Inſt 140. No Court can demand it unleſs it be of Record, and of a Plea of Re- 
7 Lit. 117. cord; becauſe all Courts of Record are the King's, though another may 
: have the Profits of them ; fo that although the Cauſe goes out of the 
King's Courts at Weſt min/ter, yet it goes to another of the King's Courts, 
to which he has granted the Privilege of determining the Cauſes arifing 
within a limited Juriſdiction; but it is below the Dignity of the King's 
Court to part with any Cauſe to another's Court, ſuch as the County 


Court, &c. 
Dalf 12, Alſo where a Franchiſe cannot give a Remedy, and there would be a 
Rol. Abr. Failure of Juſtice, they ſhall not have Conuzance, although the Action 
469. accrued within their Juriſdiction. 


Page 561 As in (e) a Quare Impedit, becauſe they cannot ſend a Writ to the hi- 
ſhop, nor in // Replevin, becauſe if the Plaintiff be nonſuited, a ſecond 

% 44 E. z. Deliverance ſhall be granted, which the Franchiſe cannot do. 

29. b. 

Bro. Conuzance 12. S. C. 26 E. 3. 73. Dalſ. 12. Co. Lit. 134. b. S. P. (f) 38 E. 3. 31. 

Conuzance is not grantable, becauſe the Original Writ of Replevin is in Nature of a Juſliciet, and not 

returnable, and in a Juſticies no Conuzance can be demauded, becauſe none can demand Conuzance 

but he that hath a Court of Record; but the County Court, though the Plea is holden by Jufticier, 

is no Court of Record, and if the Sheriff ſhould graat the Conuzance, he could not award à Re-ſum- 

mon. 2 laſt. 140. Bro. Conuzaace 4, 23. 


— 


1 


Pay ment of 8 l. in B. R. againſt a Freeman of Lenden; who after cited the Plaintiff in the Court of 
Conſcience, ſurmiſing that leis than 408. was due, and the Plaintiff appeared there, and ſhewed the 
Obligation ; notwithſtanding, the Commiſſioners there, upon Allegation of the Defendant, that leſs 
than 49s was due, ordered the Plaintiff to accept it, and ſtay Proceedings in B. R. which he refuſ- 
ing, the Commiſſioners ordered the Regiſter to keep the Obligation, ſo that the Plaintiff could not 
proceed; upon which Matter the Court granted an Attachment againſt the Commiſſioners and Re- 
gicer z for that Court cannot any Way prohibit or ſtay the Proceedings in a ſuperior Court, Mich. 
27 Car, 2, in B. K. 3 Keb. 5 33. S. C. ill reported. Nor 
0 
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Nor in Waſte, becauſe by the Statute the Writ muſt iſſue out of the 1 H. 4. e. 
Chancery at Weſtminſter, and thoſe Writs are returnable into the (e) King's Dali. 4 
Courts there, and not into any Inferior Court, | | {c)NoConne 


of zance can be 


inted upon an Attaint, becauſe all Attaints per 23 H. 8. c. 3. are to be taken beſore the King in 
his Bench, or beſore Juſtices of the Common Pleas, and in no other. Co. Lit. 294. Dyer 202, 
Kelw. 210. N. Bendl. gg. ' 


Nor in Admeaſurement of Paſture, becauſe the Franchiſe cannot grant a Dalſ. 12. 
Writ de ſecunda ſuperoneratione. 

So if a Fine be removed out of a Franchiſe by Writ of Error in B. R. g AM. 9. 
and a Scire Facias iſſues out to have Execution, they ſhall not have Conu- Bro. Conu- 
2ance ; becauſe the King never parts with the Records of his Court, and 8 2 
without it they can do no Right to the Party. — 8. C 

If a Borough have an antient Charter, by which it was granted to them Se 
quod nullus Burgen ſis inhabitans infra Burgum pra d' placit' wel implacitetur N. Bendl. 88, 
de terris, tenementis, contractibus, Ic. within the Borough, elſewhere out“ 
of, c. and the Mayor and Burgeſſes of the ſaid Borough are impleaded in 
Banco for Lands within their Borough, they ſhall not have Conuzance ; 
for in this Action (4) the whole Body is impleaded. (d)So where 

C 
is granted to the Chancellor of the Univerſity, to hold Plea where Scholars or privileged — 


concerned, this ſhall not extend to an Action againſt the Prefident and Scholars of a College. 1 Mod, 


163. 


If the King grants Majori, Ballivis & Juratis guingue Portuum, that 22 H. 7. 
they ſhall not be impleaded for Land or other Cauſe eiſewhere, than with- Kelw. 88, 
in the faid Ports, yet in a Quo Warrants, Ic. where the King is directly 2599 90. 
Party, they ſhall not be impleaded there. 

If a Scholar of Oxford or Cambridge be ſued in Chancery for a Specific 
Performance of a Contract to leaſe Land in Middleſex, the Univerfity ſhall 
not have Conuzance, becauſe they cannot ſequeſter the Lands, 

So in (e) Treſpaſs Quare clauſum fregit, & damnum, c. intravit in Lit. Rep. 
Oxford, Conuzance was denied to the Univerſity, becauſe the Freehold 252. 


might come in Queſtion. 2 426 


e) So for the ſame Reaſon it ſhall not be granted to them in Ejectment, though nothing but a Term 
for Years be to be recovered, Lit. Rep. 252, Cro. Car. 87, 88. S. P. adjudged, 


If an Action of {f) Treſpaſs be brought for a Treſpaſs done within a 22 Af. 84. 
Franchiſe, againſt a Foreigner that hath nothing within the Franchiſe, Co- Rol. Abr. 
nuzance ſhall not be granted, (g) becauſe they cannot do Right to the 494. (/ ) So 
Party, for they cannot ameſne a Stranger to anſwer who hath nothing 2 Aff 

+ 3 83. 
within the Franchiſe. | Rol. Abr. 

| 494- (E. So 
of 2 Conſpiracy againſt two, for a Conſpiracy within a Franchiſe, of whom one is a Foreigner they 


cannot have Conuzances for the Action is intire. 22 Aſſ. 83.— 80 an Heir cannot be ſued upon an 
Obligation of his Anceſtor, within a Borough, where he hath not Aſſets within the Juriſdiction of the 


Court, Rol. Abr. 494. Cro. Jac, 302. 2 Rol. Rep. 48. S. C. 


* As they ſhall not have Conuzance where there is a Failure of Juſtice, Page 562 
ſo ſhall they not likewiſe where the Plaintiff is a privileged Perſon in any Cro. Car. 73+ 
of the Superior Courts at Weſtminfler ; for it would be inconvenient, and Lit. Rep. 40, 
below the Dignity of thoſe Courts, that their Officers ſhould be compelled 374 
to quit their Attendance, to obtain Juſtice in an Inferior Court. V * 

But the Defendant being in (þ) Cuſtod Mar in the King's Bench, or nuzance 50. 
the Plaintiff's commencing a Suit in the Exchequer on (i) a Que minus, as & vide 
Debtor to the King, are not ſuch Privileges as will ouſt an inferior Ju Carth. 12. 


riſdiftionz for they are now grown the common Methods of Suing in thoſe 3 


Courts, 2 Vent. 362, 


Qq 2 Not Hard. 189. 


4 COURTS, anp Txzix JURISDICTION ix GENERAL, 


Nor can they have Conuzance of ſuch Actions which were not in eſe at 


14 H. 4. a0. he Time of their Charter, but (c) created ſince by Act of Parliament. 
(c) But if an | 


Action of Common Law is given againſt a Perſon by another Name, as Debt againſt an Admin. 
ſtrator, they ſhall have Conuzance. 14 H. 4. 20. 22 E. 4.23. 


(d) Sid. 103. As to the Manner of demanding it, (4) if it be by Attorney, the Letter 
Lev. 879. of Attorney mult be produced in Court, and (e) if the Conuzance be de- 
S. C. and manded by Virtue of a Charter Time out of Mind, or by Preſcription, 


_ _ of there an Allowance mult be pleaded before Juſtices in Eyre. 


Attorney muſt be filed in Court, & vide Dall. 12. Palm, 456. N. Lendl. 233. pl. 262, Lane 51. 
87. Sid. 283. (e) 9 Co. 27. b. 28. a | 


Hard. sos. Tf by Charter, confirmed by AQ of Parliament, Conuzance of Pleas, 


Tach, Oc. is granted to the Chancellor of Oxford, or his Commiſſary, the Vice- 


adjudged. Chancellor, by his Deputv, may demand it ; though the Vice-Chancellor 
V% Bro. Co- is but a Deputy himſelf, tor a (% Bailiff may properly demand Conuꝛance, 


annence 36, and upon Notice of the Patent, the Court ought to ſuperſede. 
80. S. P. 


10 In fuch But (g) a Plea to the Juriſdiction muſt be put in Propr ia Per fora, or the 


( 
Plea the De- Defendant cannot plead by Attorney without Leave of the Court brit dd, 


1 which Leave acknowledges their Juriſdiction; for the Attorney is en Cincer 


half De- of the Court; and if they put in a Plea by an Officer of the Court, that 
fence, for if Plea inuſt be ſuppoſed to be put in by Leave of the Court. 

he makes | | 

full Defence, as quando & ub; Cur? Cenfideravit, he ſubmits to the Juriſdicion. Co, Lit. 197. b.— 
Muft be pleaded before any Imparlance. 2 H. 6. 30. 22 H. 6. 7. Hard. 305. Lutw. 46 —Except 
where Antient Demeline is pleaded, Dyer 210. in Margine, Style 30. Latch 83.—80 Conuzance 
muſt be demanded before Imparlance, and the ſame Term the Writ is returnable atter the Deſend- 
ant appears; becauſe until he appears there is no Cauſe in Cpurt. Sid. 103. 6 H. 7. 9, 10. 


4. Where it muſt appear that Inferior Courts have a Juriſdiction. 


Rol. Abr. Inferior Courts are bounded, in their original Creation, to Cauſes ariſing 


Fier within ſuch limited Juriſdiction: Hence it is neceſſary for them to (60) ſet 


the style of forth their Authority; for, as hath been already obſetved, (i) nothing ſhall 

Style of, a Se 5 h , 8 

the Court be intended within the Juriſdiction of an Inferior Court, but what is ex- 

muſt be ſet preſly alledged to be ſo. 

forth, and 

that they have Power to hold Plea by Preſcription, cr by Letters Patent of the King. Rol. Abr. 795. 

Cro. Eliz. 489. Moor 422. Owen 50. Noy 35. S. C. But for this vide Moor 601. Godb, 380, Cro, 

Jac. 184, 493. Yelv. 46. a Mod. 197. Style 131.—But where the Proceedings of an Inferior Court 

need not be let forth at large, but by way of Taliter ;receſſum fuit. Fide 2, Lev, 81, 3 Lev. 403. 

Carth. 83. (i) Sand. 74. Sid. 331. Same Rule—Whether Hull Bridge ſhould be intended within 
the Juriſdiction of the Court of Hull, Lev. 289. Vent. 72. dubitatur, & wide Style 200. Lev. 154. 


page 563 Therefore if an Action is brought on a (4) Promiſe in a Court below, 

not only the Promiſe, but the Con/ideration muſt be alledged to ariſe within 

the Inferior Juriſdiction; for a Debtor, who has contracted a Debt, does 
Rol. Abr. not, by coming into the Limits of ſuch Juriſdiction, give ſuch Court Au- 
£45, 546. thority to hold Plea thereo® ; nor is it lutticient to alledge the Cauſe of Ac- 
cog thistion within the Juriſdiction of the Court; but it mult be proved upon the 
Purroſe, Trial . and if the Plaintiff proves a Conſideration out of the JuriſdiQion, 
(4) Anloferi-it cannot be given in Evidence; and if it be, the Defendant's Counſel ( 
orCourtcan- may propoſe a Bill of Exceptions, and upon ſuch Bill of Exceptions the 


not holdPlea Td oment will 
wat Ob ga- JU giment will appear to be erroneous. Bos 


tion, Con- 5 

trad, Bat- . 

tery, or other tranſitory Action, if it was not made within the Juriſdictton of the Court. 2 Inſt. 

131. (4) Where ke mult plead to the Juriſdiction, and if ſuck Plea be refuſed, au Attachment Be. 
. ? 2 i . 


t 
ll 
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\ 


COURTS, anp TREIR JURISDICTION 1N czneraL. 


But here a Diſtinction muſt be obſerved between Counties Palatine, andSaund. 74. 
other Inferior Courts ; for a County Palatine is a general Court for all the eg 
Subjects of the Palatinate, and not merely for the Cauſes ariſing within that judecd. 
palatinate; for if a Debtor goes from a Foreign County into a Palatinate, Sid. 331. 
his Obligations go along with him, as much as if he went from one King-S. C. 
dom into another; and if it were otherwiſe, a Palatinate Juriſdiction would 
be a Shelter and Aſylum to Debtors ; for no Proceſs but the Supreme Pre- 
rogative Proceſs runs there; and therefore it is determined, that though the 
Cauſe of Action be out of the Palatinate, yet if the Party be a Subject of 
that Palatinate, as he is by coming into that Dominion, that the Action 
there may be brought againſt him. | 

in an Action upon the Cale in the Court of Launceſon in Cornubia, it Rol. Abr. 
the Plaintiff declares, That whereas he was an Attorney of the Hundred 546. adjudg- 
Court of Sfratton in Cornubia, the Defendant having Communication“. 
with J. S. of the ſaid Office, of the Plaintiff, ſaid thele ſcandalous Words 
of him within the Juriſdiction of the ſaid Court of Launceſton, Thou «rt 
a Cheater, Oc. after Verdict tor the Plaintiff, and Damages given, the 
judgment was reverted upon a Writ of Error; for the Juiy could pot in- 
quite whether the Plaintiff was an Attorney of the Hundred Court or not, 
being out of their Juriſdiction ; and this was the principal Caule of the 
Action. 

If in the Marſhal's Court the Plaintiff declares, That in Confideration 
the Plaintiff, at the Requett of the Defendant, had taken Pains to procure %% 

5 2 | 3 amſey and 
him a Leaſe of an Houle in 1% orn; the Defendant apud S. infra Tur", Atlisſen ad- 
Fc. promiſed to pay him 104. Te. this is not ſufficient to intitle the Court judged, and 
to a ſuriſdiction; in as much as it does not appear, that Helborn, where the Judg- 
the Houle ſtands, is within the Jurifdidtion, and the Jury are not only to 2 bs 

. rag 3 a arſbalſea 
try the Promiſe, (c) but the Conſideration alſo. a. 


Sid. 65. S. C. 
( Judgment upon an Anni, in Conſideration that the Plaintiff would ſolicit a Cauſe in Chancery, 
reverled for Want of Juiiliiction. Vent. 28. & vide Lev, 289. 1 Vent. 72.—Where in Debt againſt an 
Heir, it he pleads Riens per diſcent, the Plaintiffmuſt reply Aſlets within the Juriſdiction. Rol Abr. 4c 4. 


* In an Indebitatus AM ſumpſit for Money for a Cow fold, it muſt appear ® Page 504 
that the Sale was within the Jutiſdiction; for the being indebted there, 
does not neceſſarily imply that the Sale was there, for he that is indebted Sid. 87. 


in one Place is fo in every Place. 2 


toe. 137, 208. 8. P. Vent. 2, 143. 1 Lev. 87. Jones 130. S. P. 


2 Inſt. 229, 220, 2 Lev. 230. Raym. 189. Mod. 81. Fitzgib. 82, 314. 2 Vern, 484. Will. 

Rep. 43, 476 pl. 135. 9 Mod.go. 10 Mod. 166. 2 Inſt. 230. 2 Ld, Raym. 883. Keb. 946.— 

But ſuch Plea muſt be put in Pr:pria Perſena, and whillt the Court is fitting, an Oath muſt be made of 

the Truth thereof, 6 Mod. 146. ＋ But vide Carth, 402. That a Plea to the Juriſdition need 

not be on Oath, as 4 Foreign Plea muſt, Where upon the Statute of Weſtminſter 1. c. 35. 4 

Prohibition will be granted. Salk. 201. pl. 5. 202. and by F. N. B. 45, 46.2 Rol. Abr. 317. Though 

the Deſendant by Plea admits the Jurild:ion, yet the Superior Court may grant a Prohibition; but ia 

2 Mod, 271, 272 Ec. Meudyke and Stint, it is adjudged, That after Verdict and judgment no Pro- 
hibition lies; but there faid, That if any Matter appears in the Declaration, wh ch ſheweth that the 

Cauſe of Action did not ariſe infra Furt/ditionem, x Prohibition may be granted at any Time; ſo if the 

Subject Matter in the Declaration be nat proper for the ſudgment and Determination of ſuch Court ; 

or if the Defendant, who intended to plead to the Juriſdiftion, is prevented by any Attifice, as by giving 
1 ſhort Day, or by the Attorney's re!ufing to plead it, @c, or if his Plea be not accepted, or is ovei- 
ruled; in all theſe Cafes, a Prohibition will lie at any Time. 2 Mod. 273. Sid. 151. Vaugh. 496. 
o Mod. 127 to 440. Ld, Raym. 211, 346. 2 Ld, Raym 83s. Where Trover, Treſpa!s, or 
Falſe Impriſonment lies. 22 E. 4. 31. 10 H. 6. 13. As where inan Action of Falte [mpritonment, 
the Defendant jultifed the apprehending of the Plaintiff by Virtue of a Pol Command, and the 
Preicription being, that it mult, be by Precept (which mult be underitood in Writing) the Plaintiif 
had Judgment. Hob. 63. But an Officer may proceed on his Duty, aod execute a Proceſs, though 
there be no Cauſe of Action, or though it aroſe out of the Juriſdiction, unlels the contrary appears 
to him, Salk. 202, That no Actioa will lie for ſuing ia a Court that has not Juriſdiction. 
Carth. 189, 190. 


——_— 


E 


T Py 4 Ann. c. 18. C. 11. no dilatory Plea is to be received without Aſſiday't of the Truth, and the 
Aſlidavit mult ſlate that the Ptca is true in Subſtance | 
1 
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Ley, 104. In Debt for Rent, upon a Leaſe made infra Jur of an Inferior Court it 
— Is). muſt appear alſo, that the Lands lie within the JuriſdiQion ; for if Part of 
8. C. Dyk the Caule ariſes within the Inferior Juriſdiction, and Part without, the lo- 
and Beare, ferior Court ought not to hold Plea. | 

| In an AQtion for calling the Plaintiff hore, by which ſhe loſt her Mar. 
Sid. Be, 95. riage, the Loſs of the Marriage muſt be laid within the Juriſdiction, be- 
Raym. 63. Cauſe the Words are not actionable without Special Damage. 
Lev. 69. 


Salk. 404. pl. 1, 2. S. P. For the Loſs of Marriage is the Giſt of the Action, & wide Sid. 341. 
Lev. 153. Ld. Raym. 796. Keb. 798, 837. March 48. 


Rol. Abr. But if in an Action upon the Caſe in the Court of Bath, in Com' Somer- 


—.— ſet, the Plaintiff declares, That he was a Taylor, and that he uſed the ſaid 


Cro. Car Art for ſeveral Perſons inhabiting tam infra Civitatem præ did“, quam ali. 


570. bi infra Regnum Anglie, and the Defendant, to ſcandalize him in his ſaid 


Jones 430. Art, ſaid theſe Words of him: Thou haſt flole as much Cloth out of my Suit 
8. C. and Cloak which thou madeſt for me, as did make thy Wife a Waiſlceat , 
by which he loſt his Cuſtomers ; the Action lies in that Court, notwithſtand- 
ing the Allegation quam alibi infra Regnum Anglie, for that is only Mat. 
ter in Aggravation of Damages. = 

sid. 16 1,180. So if in the Court of H. the Plaintiff declares, that he lent his Horſe at 
Vent. 72. H. for the Defendant to ride to B. and that the Defendant aſſumed at H. 
to re-deliver him, this is well enough; for it is not the Riding, but the 

Re- delivery, which is the Cauſe of the Action. 
Salk. 404. So in a Writ of Error of a Judgment in the Palace Court, in an AQtion 
pl. 1. on the Caſe, wherein the Plaintiff declared, that ſuch a Day, in ſuch a Pa- 
2Ld, Ray. riſh in the County of Middleſex, he delivered to the Defendant (being an 
295» 79%. Inn-keeper) a Gelding, ſafely to be kept in his Inn, and that he ſuffered 
Davis, him to be taken out of his Stable, and rid ſo immoderately that the Gelding 
6 Mod. 223. was ſpoiled ; and it was objected as Error, that the Riding did not appear 
8. 750 to be within the Jutiſdiction of the Marſhal's Court; but per Cur', In Ac- 
5 9d. 7. tions in Inferior Courts, it is neceſſary that every Part of that, which is the 
8 Gift of the Action, ſhould appear to be within their ſuriſdiction; other- 
wiſe of ſuch Matters as are inſerted only for Aggravation of Damages, 
and might be omitted, and yet the Action remains as in this Caſe ; and 

therefore the Judgment was affirmed, 


*Page565 (E) Chat is ingidentat_to all Courts in ge- 


Ro! abr IF the King grants a Court by Letters Patent, to a Corporation of 2 
526. Town to hold Pleas, Ec. in this Caſe, though there is not any Clauſe 

in the Patent to make a Bailiff or Serjeant to (a) execute the Proceſs of the 
(a) But Soy Court, and to return ſuries, yet it is incident to their Grant to do it; for 
egg to otherways they cannot hold a Court. 


Cxecute 


V/rits of Inquiry of Damages, without a Clauſe in the Patent for that Purpoſe, Rol. Abr. 526. 


Vide each Every Court of Record, as incident to it, may injoin the People to keep 
reſpective Silence, under a Pain, and impoſe reaſonable Fines, not only on ſuch as 
1 12. ſhall be convicted before them of any Crime on a formal Profecution, but 
Rol, Abr. Alſo on ali ſuch as ſhall be guilty of any Contempt in the Face of the 


219. Court, 


1 


K 
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Court, as by giving (6) opprobrious Language to the Judge, or obſtinate- 
ly refuſing to do their Duty as Officers of the Court, and may immediate-g C 38.b 


y order them into Cuſtody. 11Co. 43. b. 
| Cro, Eliz. 

e81. Sid. 145. (5) As was the Caſe of one Redding, who was convicted of tampering with 
Bedloe, one of the King's Witneſſes in the Popiſh Plot, and endeavouring to make Bedlie deny what 
before he had confirmed, concerning ſeveral great Perſons engaged in the Plot; for which he was 
adjudged to pay 1000 1. to ſtand in the Pillory, and to be impriſoned for a Year; and this Convictio 
being before Commiſſioners of Oyer and Terminer, of whom Sir Thomas Tones, and Sir William Dol- 
ben, Judges of B. R. were two; he afterwards, being ſet at Liberty, came into B. R. with an Infor- 
mation againſt all the Commiſſioners of Oyer and Terminer, and after having demanded the Juſtice of 
the Court, he ſaid, That Sir Thomas Jones, and Sir William Dolben, contrary to Magna Charta, the 
King's Oath, and their Oath, have ruined me; for which Words (a Record being preſently made of 
them) he was 2djudged to be fined 500 l. aud impriſoned till Payment of it, to find Surety fer his good 
Behaviour ſor ſeven Years ; and, being 2 Barriſter at Law, his Gown, by Order of Court, was pulled 
over his Ears by the Tipſtaff. 


The Courts of Record, as incident to them, have a Power of proteQ- Lamb. 403. 
ing from Arreſts, not only the Parties themſelves, but alſo all Witneſſes -_ * 
eundo & redeundo ; for ſince they are obliged to appear by the Proceſs of — 1 — 
the Court, it will be unreaſonable that any one ſhould be moleſted whilſt Bro. privi- 


he is paying Obedience to ſuch Proceſs. 0 35 f 
roMod, 333. 
Keb. 845. 
) 
* Court of Parliament. age 566 


(A) Of the Oꝛiginal and Antiquity of Parlia⸗ 
ments. 566. 

(B) Ok the Perſons of whom it conſiſts. 569. 

(C) Df the Manner of their Summons and Af: 
ſembling. 571. 

(D) Ot Elettions. 572. 


And herein, 

1. Of the Electors, and their Qualifications. 572. 

2. Of the Elected, and their Qualifications. 576. 

3. Of the Duty of Returning Officers, and the Remedies 
againſt them. 579. 


(E) Of the Method of Paſſing Bills. 581. 

F) Df the Continuance, Adjournment, Pꝛoꝛoga⸗ 
tion and Diſſolution of the Parliament. 582. 

(G) Df the Jurisdittion of the Houſe of Loꝛds. 583. 


Of the Privileges of Members. Vide Tit. Privilege. 
(A) Of 


COURT or PARLIAMENT. 


(4) Of the Dziginal and Antiquity of Parlia: 
| ments. 


/ 


Co. Lit. 110. O trace out exactly the Original and Antiquity of the Supreme 
4 laſt. 36. Court of Parliament, whoſe tranſcendent Juriſdiction, fays my 
Lo'd Coke, is ſuch, that it maketh, enlargeth, diminiſhed, abro- 

gateth, repealeth, and reviveth Laws, Statutes, Acts and Ordinancey 
concerning Matters Eccleſiaſtical, Capital, Criminal, Common, Civil, 

Martial, Maritime, Sc. And to point out the ſeveral Alterations it met 

with, and how it came to be modelled into the Shape we ſee it at this 

Day, ſeems indeed, if not impoſſible, a Work of the greateſt Difficulty 

but this Difficulty is not to be attributed to any peculiar Deſect in our 
Conſtitution, but only to Time, the Loſs and Deſtruction of our Records, 
eſpecially in the Barons Wars; nor have the Prejudices and different Views, 

which conducted the Pens of thoſe who have written on this Subject, 

helped a little to obſcure and perplex the Matter. | 

However, it appears by thoſe Lights which we have ſtil] remaining, and 

from the Inquiries and Reaſonings ot our beſt Antiquaries, that there hath 
Spelm Cloſſ. always been ſomething of the Nature of a Parliamentary Aſſembly, as an- 
in verb. Parl. tient as any I hing which we know of our Conſtitution, in which the People 
Prynn's {ſhared with the Prince in the Legiſlative Power: This Aﬀembly was ſome— 
—_ of the j mes called Magnates Regni, omnes Regni Mobiles, Proceres & PFideles Reg- 

ommons N . . . - . {* ! , . ' 
99. ni, Univerſitas Regni, Communitas Regni, Diſcretio totius Regni, Gene- 
rale Concilium Regni, fc. 

page 567 ln the Saxon Times, the general Court of the whole Kingdom was the 
Wittingham Mote or Mitenugemote, to which were ſummoned the Earls of 
each County, and the Lords of each Leet; and likewile (a) Repreſentativez 
Wilk. L. L. of Towns, who were choſen by the Burgeſſes of the Towns, and appcared 
Sax0n- 205. on the King's Summors ; this Court met once a Year at leaft, and gene- 


— 4 145. rally twice, about Eaſter and Michaclmas. 

Mirror, C. 5. 

ſect. 1. (a) Sir Robert Ati ſays, That Spelman, Bede, Selden and Camden, prove the Commons 
to be Part ot this Court; but they do not prove, ſays he, that they were elefted, or that they con- 
ſiſted of Knights, Cit zens and Purgeſſes, Sir R:bert Athins ef the Juriſdictien of Parliaments, 15, 
ln the Preiace to Forteſcue, ef abſclute and limited Minarchy, g8. it is ſaid, that by reading the 
Faxen Laws, and the Picfices and Preambles to them, it will appear, that the Commons of England, 
always in the Saxon Times, made Pait of that Auguit Afembly,—-:Spelm. Gloſſ. verb Sub fidrun:, 
the Commons attended in extraordinary Cales, 15 in granting of new Aids and Taxes, as Dancgelt, 
Ec. and Maddex, c. 7, 8, g. agrees heiein, ard gives us a full Account cf thoſe Aids and Taxes, 
which he {ays were but ſcldom raiſed; the King, in thoie Days, being abundantly ſupplied by bis 
Antient Demeſne Lands, Fines, Forfteitures. &c, 


SeeWright's Upon the coming in of William the Conqueror, every Perſon found in 
Tenurcs. Arms againſt him forfeited his whole Eftate, in which he placed his Wer- 
mans; and he compelled all thoſe who were not in Arms againſt him, to 
take out Patente of their Lands to hold of himſelf ; and in order to this he 
made a general Survey of the whole Kingdom, which was called Dome/day, 
and changed the Nature of the '| enures, which in the Saxon l imes was 
Alledial, ipto Feudal, to be holden o! himſelf by Knights Service; and by 
this Means made the Property of their Eſtates depend on their Allegiance 
to him: And hence it is, that all Lands ate faid to be holden mediately or 
immediately from the Crown, 


vein ——K i he Baronies and Eaildoms were antiently created by * many 
Thirds Knights Fees, vis. if the Grant conſiſted f 134 (6) Knights Fees, the 


Time, when Party was compellable to hold per Buroniam ; and he that hon ey 
nights 
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Knights Fees, to hold as an Earl ; but when thoſe Grants came to be loſt 

by Time, they held both their Honours and Eſtates by the Preſeriptive h Ade: 
Right of Poſſeſſion ; the Earls and Barons were wont to grant out tenend Far- 
Lands to other Vaſſals, to do certain Duties, which depended on the fiamentum is 
Bounty and Agreement of the firſt Grantor ; and from hence came all the Ppoſed co 
Fruit of the Feudal Tenure, as Wardſhip, Marriage, Relief, &c. but inen n 
thoſe who held immediately from the Crown, were called his 'Tenants inthought — 


Capite, and did Suit only to the King. uſual Sub- 
ſiſtence of a 


Knight could not be leſs than 20 J. per Annum, that of a Baron 400 Marks, and that of an Earl 4000. 
But Se/d. Tit. Hon. is of Opinion, That there was no certain Number of Knights Fees neceſſary to 
make aBaron or Earl, but that they conſiſted of fo many Knights Fees as were contained in theCharter. 


Alſo William the Conqueror erected a new Court“, called Curia or Aula Of the ſeve- 
Regis, compoſed of his principal Officers of State; to theſe when any 3 
Matter of Moment was in Agitation, as levying a new War, raiſing an ne of Judi 
Eſcuage, c. were called moſt of the Barons, and chief Perſons who held cature in 
in Capite, and they tranſacted all Buſineſs Civil and Criminal, and alſo that this Court, 
relating to the Revenue, and where the Great Court-Baron of the Kingdom, 54 Mad- 
where every Thing done therein, was ſaid to be done per concilium Regni ; , ©: 2 3. 
it was in the Election of the King to fummon which of his Attendants hes gee ae 
pleaſed to this Court; and ſuch Attendance being deemed a Burthen in for- 553. 
mer Days, the Barons were ſeldom called, eſpecially when they roſe to that 
Grandeur as to make ſuch a Concourſe formidable to the King. 

In this great Aſſembly of Parliament, it ſeems plain, that in the firſt 
Reigns after the Conqueſt, the Commons of England were no Part, ard 
therefore the Tenants in Antient Demeſne, who uſed-to maintain the King's 
Table, and alſo thoſe who held by Burgage 'Tenure, as by certain Rent, 

* ſetting out Ships in the Navy, tc. according to the Nature of their Pa-*Page 568 
tents, were wont, upon any extraordinary Expedition, beſides the Duties o 

their Tenure, to grant an Aid to the King, which was demanded of them 

by the Juſtices Itinerant; and which, if they refuſed to pay, the King, aty,qz,, 191 

the End of the Expedition, might, with the Advice and Conſent of his Where there 
Council, tallage them to a Tenth of all their Eſtate, but not to more; foris a notable 


none could be taxed at Pleaſure but Villeins, and thoſe who held by baſe Record of 
the City of 


lenure. London's be- 
ing tallaged, and alſo decimated for Non- payment; and upon ſuch Decimation they were obliged to 
{wear to the Value of their Goods, Vide Ryley 516. 


i \ 

The great Controverſy, with reſpe& to the Original and Antiquity of 
Parliaments, relates chiefly to the Power and firſt Formation of a Houle of 
Commons after the Conqueſt. (a) Some have aſſerted that they have (4) Petit, Sir 
been always Part of the antient Conſtitution, and that the Commons of Robert At- 
England, by their Repreſentatives, have always compoſed a Part of that kins'sPower 
Auguit Aſſembly ; (/ others hold, that the Houſe of Commons was form- nander Par 
ed 49 H. 3. when the King had given a total Overthrow, at the Battle of ;; meats, 14 

- * pe I n 
Eveſham, to Symon Mcunt ford, Earl of Leiceſter, and the Barons that adher- and others. 
ed io him; and to derogate from the Power of the Commons, and to lay (5) Camden 
afide Purliaments, a Notion was propagated in King Charles the Second'sinhisZritan- 
R . © 3 ; f 9 M 14, 13 dates 
eign, that they firſt aroſe by the Art and Management of Symon Mount the Original 
ford, to be a Balance to the Crown and Peerage ; and that their full Infti- of ne Com- 
tution was the Invention of a Rebel to ſerve a particuiar Purpoſe. mon, as Part 
of the Pa- 
liament, and as now elected, from the 39 H. 3. and ſays, be has it ex ſatis antique ſeriptere, but 
does not name his Author; ad herein he is followed by Py, in his Plea for the Lords, 182. Dug- 
dale, in his Orig. Jur. 18. Heylin's Life of Laud, gi. ZEZrady, in his Aniwer to Petit, 133, Sc. 
Sir Robert Filmer, in h Frecholders Grand Inque!, 13, and others, who think themſelves luffici- 
ently ſupported in this Opinion, becauſe the firft Writ of Summons of any Knights, Citizens aud 
Burgeſſes, now extant, is not antienter than 49 H. 3. p 
| ut 
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Spelm. But, as neither of theſe Accounts ſeems to be the true one, the moſt 
Gloſſ. 67. bable Opinion is, that the Houſe of Commons was inſtituted by the Crown, 
— as a Balance to the Barons, who were grown very opulent and numerous, 
and, as appears by their Wars, very vey to the Crown ; hence we find, 
that upon the Eſcheat of any Barony for Want of Iſſue, or by Forfeiture, 
the Crown parcelled it out into ſmaller Diſtrits ; and this begot the Diſ- 
tinction between the Barones Majores and Barones Minores. Theſe Barone: 
Minores held by Knights Service, and, being too numerous to be all called 
e) But at to Parliament, were allowed to (c) fit by Repreſentation. Hence we have 
what Time the Writ to chuſe Duos Malites gladiis cindos ; to theſe were added Repre- 
they firſt ſat, ſentatives of Cities and antient Boroughs, who being equally concerned with 
or were firſt the Barones Minores in all Aids and Taxes, it was rea ſonable they ſhould 
digeſted into ſhare with them in thoſe Matters ; and this Policy was ſet on Foot as a 
CO Matter of the greateſt Service to the Crown, both for the Balancing of the 
preſentatives Peerage, and more conveniently taxing of the People. 
of Cities and 
Boroughs, does not well appear. By ſome Opinions they at firſt ſat with the Barnes Majores ; and 
hence my Lord Coke ſays, That Lords and Commons at firſt ſat together, and made one Houſe of 
Parliament. 4 Inſt. 2. Selden does not determine the Point, but ſays, that it was attempted, 1) 
John, to bring in the Barones Minores, as appears by the Great Charter granted by him at Runny 
Mead. Seld. Tit. Hon. 904. But the more received Opinion is, That it was accompliſhed in the 
victorious Reign of Henry 3. who, inſtead of graſping at the Liberties of his People upon his Con- 
queſts, confirmed the Great Charter, and eſtabliſhed a Houſe of Commons, as a Balance to the Peer - 
4 age, which they never would have permitted before he had vanquiſhed them. Camden Britt. 13. 
2 Dugd. Orig. Jur. 18. Brady's Anſwer to Petit. 133. It is plain, that that wiſe Prince E. 1. went 
into this Policy, and that in his Reign we find a Parliamentary Peerage, or Houſe of Lords eſſa- 
bliſhed, as alſo a Houſe of Commons, conſiſting of Knights, Citizens and Burgeſſes. 


As one of the principal Reaſons for eſtabliſhing a Houſe of Commons, 
was for the more convenient taxing of the People ; hence we find the 
true Reaſon why all Taxations began in that Houſe, and why the Com- 
mons would never ſuffer it afterwards to be altered ; and the Reaſon is, 
that being at firſt inſtructed by their Principals, whom they repreſented, to 

Page 569 * give what each Man thought he could bear; to vary from theſe Inſtruc- 
tions, or to ſuffer the Superior Peerage to alter it, would, as they rightly 
Judged, be the higheſt Breach of Truſt in them. 
Ryley Pla. ence alſo we hind the true Reaſon why the Power of Judicature was 
Rollt ukef reſerved to the Lord's Houſe ; for the Barone Majores, who conſtituted this 
thePeers 84, Houſe, were called to the antient Curia Regis, and fat there in their own 
Right, as Pares Curtis to the King; and as this Court had a JuriſdiQtion of 
e) A Noble- () determining in the firſt Inſtance, both in Civil and Criminal Cauſes, 
man was tri-Eſpecially thoſe relating to ny Perſons, and the King's Officers of State, 
ed by his as alſo by Way of Appeal from the Injuſtice of all other Courts ; fo the 
Peers very Lords continued to determine on Petitions exhibited by private Perſons, or 
antiently, 8s thoſe exhibited by the Houſe of Commons, called Impeachments, and were 


b g | , 
—4 Earl 7- ſtill the Dernier Reſort to correct the Errors of Inferior Judicatures, 


Hereford's 
Caſe, in the Time of William the Conqueror. 2 Inft. $0.—— This turns on the Principle of the 
Feudal Law, fi inter Dominum & Vaſſalum Lis moveatuy Pares curiæ ſunt Judices; and therefore the 
Peers, in the Time of Parliament, were tried by the Peers in the Houſe of Lords, and out of Parhia- 
ment by the Juſficiar, and in his Abſence by the Steward of England, who ſummoned ſome of his 
Peers upon the Trial, and twelve * at leaſt were obliged to appear. This Summons is ſet forth 3 
Inſt. 28. where my Lord Coke ſays, there muſt be twelve or more. appear. 


—_— 


s « & 


* A very bad Uſe having been made of ſummoning twelve ſuch Peers as the Crown pleaſed for 
Trial of Peers for Treaſon, it's enacted by 5 W. 3.c. 3. ſ. 11. that on the Trial of a Peer all the 
Peers ſhall be ſummoned, &c. 


4 laſt, 46. At the firſt inſtituting a Houſe of Commons, the Repreſentatives of 
Knights, Citizens and Burgeſſes, were only looked upon as Truſtees to 
| manage 


AT Mw. ©. 


* 
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manage the Affairs of their Principals ; and therefore in former Days it 
was 1210 reaſonable, that they ſhould be recompenced by their Rae 
for the Trouble and Expence they were at in managing the Truſt repoſed 
in them. Hence the Fee of every Knight of the Shire was 4 5. per Diem, 
and that of a Citizen or Burgeſs 2 s. per Diem. 


. N * jo ry 3 * N = * 1 7 TSS ELEAS — 


(B) Df the Perſons of whom it conſiſts. 


HIS Auguſt Aſſembly conſiſts of the King fitting there in his Royal 
Political Capacity ; of the Lords Spiritual, as Archbiſhops and Bi- 
ſhops, who fit there by Succeſſion, in Reſpe& of their Counties or (6) Ba- 4 Iuſt. 1. 


_ 


ronies, Parcel of their Biſhopricks; of the Lords Temporal, as Dukes, Right of 


Marquiſſes, Earls, Viſcounts and Barons, who fit there by Reaſon of thei; — 
Dignities, which they hold by Deſcent or Creation; theſe compoſe one 106, a 
Houſe; and when any Parliament is holden, each of them is to have a 181. + 
Writ of Summons ex debits Fuftitie ; of the (c) Knights, Citizens and Bur- (5) Dyer. 


5 who are choſen by Force of the King's Writ, which iſſues ex debitel, Of theſe 


 Tuſtitie, none of which ought to be omitted; theſe compoſe the Houfe Ts, 2. 


of Commons, and repteſent all the Commons of the Kingdom. H CU 


were 300. 
Ferteſcue De Laud. Leg. Ang. c. 18. f. 4. in my Lord Coke's Time, 493. 4 Inſt. 1. At the Time 
of the Union, 513. And by the 5 Ann. c. 8. for uniting Exgland and Scotland, 45 Scotch Members 
were added, which makes the Number at this Day 358. 


In the Saxon Times the Lords Spiritual held by Frankalmoigne, but yet Pryn, 7 the 
made great Part of the Grand Council of the Nation, being the moſt £*7:Houje, 
learned Perſons, that in thoſe Times of Ignorance met to make Laws *#* 
and Regulations; but William the Conqueror turned the Frankalmoigne 
Tenures of the Biſhops, and ſome of the great Abbots into Baronies; 
and from thence-forward they were obliged to ſend Perſons to the Wars, 
or were aſſeſſed to the Eſcuage, and were obliged to attend in the King's 
Court; This Attendance they complained of as a Burthen, and inſiſted, 
that the Court took Conuſance of 'I'reaſons and Felonies, and that by 
the Canon of Toledo, the Clergy were forbid to give Judgment in Blood: Page 570 
To obviate this Objection, the . of Clarendon permitted them 


to withdraw in Caſes of Blood; but ſtill they were obliged to do Suit, and 


ſuch Suit confirmed their Eſtates as Baronies, and as Barons they fit in 
the Houſe of Lords at this Day. | 

When a Parliamentary Peerage was eſtabliſhed, which compoſed a Houſe wake's Au- 
of Lords, as alſo a Houſe of Commons, conſiſting of Knights, Citizens thority of 
and Burgeſſes ; Ed. 1. being under great Difficulties through his Wars in Chriſtian 
Scotland, and the Kingdom being exhauſted by the Barons Civil Wars, Sier 3g. 
thought, from his Succeſs in the Holy War, that he had good Pretenſions p' juriſ- 
to bring the Clergy, who held by Frankalmoigne, to contribute to the Taxes diction, 367, 
and Public Charges of the Kingdom; and accordingly projected a Scheme, &c. 
to make them a third Eſtate dependant on himſelf ; tor which Purpoſe was 
the Premunientes Writ framed : This the Clergy ſtrenuouſly oppoſed ; for 
* thereby they were to have a Power of making Canons, yet they 
foreſaw, that the principal Deſign of it was to make them contribute to the 
Public Charges; and therefore inſiſted upon it, that their Power was to- 
tally derived from Heaven, and that they would not ſubmit to any Tem- 
poral Power ; but upon the King's Perfevering they came to this Mind 
and Temper, that the King might ſend his Writ to the Archbiſhop, and 


if he allowed the King's Writ to be a good Motive, the — by 
irtue 
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Virtue of his Spiritual Juriſdiction, might ſummon them, and then th 
were convened by a Spiritual Juriſdiction. From henceforward, inſtead of 
making one Eſtate of the Kingdom, as the King deſigned, they compoſed 
two Eccleſiaſtical Synods, under the Summons of each of the Archbiſhops ; 
and being forced into this Regulation, they fat and made Canons, by which 
each reſpeCtive Province was bound, and gave Aids and Taxes to the King; 
but the Archbiſhop of Canterbury's Clergy, and that of York, aſſembled 
each in their own Province, and the King gratified the Archbiſhops Va- 
nity, by ſuffering this new Body of Convocation to be formed in the Na- 
ture of a Parliament; for the Archbiſhop aſſumed the State of a King, 
and his Suffragans fat in the Upper Houſe, as his Peers; the Deans, Arch- 
deacons, a Proctor for the Chapter, repreſented the Burgeſſes, and the two 
Proctors for the Clergy the Knights of the Shire ; and fo this Body, in- 
Vid ſtead of being one of the Eſtates, as by (a) ſome it has been improperly 
(a) : 4. called, became an Eccleſiaſtical Parliament to make Laws, and to tax the 

Vent. 324. Poſſeſſions of the Church. 

At the Reformation, by the Act of Submiſſion of the Clergy, theſe 
ec H. 5. c. 19. Convocations were to be aſſembled only by the King's Writ ; whereas be- 
2 Salk. 41. fore, they often met on a Summons from the Archbiſhop, without his re- 
* ceiving any Writ from the King, becauſe they looked upon him as having 

Authority from Heaven; and by this Act they could not make any Canon 
without the King's Licence, or put them in Execution without it. 

During the Time of Cromwel's Adminiſtration, the Method of Taxing 

was by Way of Land-Tax and Poll-Tax ; and though the Clergy gave a 
Subſidy the 13 Car. 2. yet it being moſt adviſable to continue the Method 
uſed in Cromwel's Time, from hence-forwards it paſſed, that they thould 
have a Vote for Members in Parliament, and they were taxed as the Laity 
were. 
4 laſt, 4 Although the Judges and Maſters in Chancery are ſummoned to attend 
| the Parliament, yet they have no Voices; and therefore they fit round the 
Table in order to afliſt the Speaker, or the King, when preſent, in Mat- 
ters of Law. | 
4 laſt. 266. Nor has the Chancellor a Voice, unleſs he is a Peer; for antiently he 
was none of the Peers, unleſs he held per Baronram, and now he is none 
unleſs created by Patent or Summons. 


i. 


Page 571 (C) Of the Manner of their Summons and A= 
ſembling, 


HE Parliament commences by the King's Writ or Summons, agree- 
able to that Rule which was eſtabliſhed before the Conqueſt, vis. 
That all Judicature proceeded from the King. Wiliiam the Conqueror 
ſeems to have been more jealous of this Part of his Prerogative, than 0! 
(5) For ac- any Other, and from his Time this Rule has been regularly obſerved ; an- 
cording to tiently (4) ſome of the Peers only were ſummoned, but when a Patlia- 
Spelm Cloſſ. mentary Peerage was eſtabliſhed, they ſummoned them all. Hence my 
| 1 Lord Coke (c) ſays, That every Lord Spiritual and 'Femporal of full Age, 
any does ought to have a Writ of Summons ex debite Juſtitiæ. 
been diffi- 
cult and inconvenient to have ſummoned them all, being ſo numerous, as to be at one Time about 
3000. (c) 4 laſt. 1.---—--For the Form of ſuch Summons, vide Cotton's Records 3, 4. 


. Antiently 
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Antiently the Tenure firſt created the Honour, and ſuch as held per 8 
Baroniam were ſummoned to do Suit or Service in Parliament; and as, _—_— 
ſuch Summons was an Evidence of ſuch Tenure, ſo it has been ſince ſet-pryn's Plea 
tled, that the Summons and Sitting in Parliament makes the (c) Baron, for the Lords 
becauſe when the Charters of William the Firſt were loſt and deſtroyed Houle, 147. 
by Time, the Feudal Baronies had no Evidence of their Baronage, 9 169 
their doing Suit and Service as Barons at the King's Court. — 1 lags 


| troverted. 
(e) But in all Degrees of Quality above a Baron, a Summons is not ſufficient, becauſe there are 
other Ceremonies requiſite, which mult be performed, unleſs diſpenſed with by Letters Patent; 
and theſe being Matters of Record muſt be produced, Seld. Tit. Hon. 495, 530. Show. P. C. 5. 
Spelm. Gloſſ. 142. 


The firſt Summons of a Peer to Parliament differs from an ordinary Co. Lit. 16. 
Summons, becauſe in the firſt Summons he is called up by his proper 
Chriſtian and Surname, not having the Name and Title of Dignity in him 
till he has fat ; but after he has fat, the Name of Dignity becomes Part of 
his Name; but the Writ of Creation, in all other Things, is the ſame with 
the ordinary Writ that calls him, 

The Writ of Summons ifſues out of Chancery, and recites, that the 
King, de aviſamento Concilii, reſolving to have a Parliament, deſires quod 
Inter/itis cum, Cc. each (4) Lord of Parliament is to have a diſtin # _ "6 
Summons, and ſuch Summons is to iſſue at leaſt (e) forty Days before the ene of 
Parliament begins, . Summoning 

the Judges, 

Barons of the Exchequer, King's Counſel, and Civilians, Maſters in Chancery, who have no Voices; 
and how the Writ differs from that to a Lord of Parliament; vide Reg. 261. F. N. B. 22g. 4 laſt, 4. 
le) Vide the 7 8 V. M.c.25. 


Alſo a Writ of Summons muſt be directed to every (f) Sheriff of every 


County in England and Wales, for the Choice and Election of Knights, S. lt, 109. 
Citizens and Burgeſſes, within each of their reſpective Counties. b. / That 
the Sheriff 


muſt deliver bis Precept to the proper Officer of every City and Borough, vide 23 H. 6. c. 15, 
& 8 W. & M. c. 25. 


So a Writ of Summons muſt iſſue out of the Lord Warden of the Cinque 4 Iaſt. 6. 
Ports, for the (g Election of the Barons for the ſame, who in Law are 0e) And by 
Burgeſſes. | the 2 W. & 

i M. c. 7. it is 
enacted, That all Nominations, or Recommendations, claimed, as of Right, by the Lord Wardens 
of the Cinque Ports, to each of the ſaid Cinque Perts, two antient Towns, and their teſpective Mem- 
bert, of one Perſon whom the Electors ought to elect as a Baron or Member of Parliament for ſuch 
reſpective Port, antient Town or Member, were, and are, contrary to the Laws of this Realm, and 
for the future ſhall be ſo deemed, and thereby are declared to be void. 


* The Subſtance of thoſe Writs ought to continue in their original “Page 572 
Eſſence, without any Alteration or Addition, unleſs it be by Act of Parlia- 4 Inſt. 10. 
ment ; for, if original Writs at the Common Law can receive no Alteration 
or Addition, but by Act of Parliament, @ fortiori the Writs for the Sum- 
mons of the High Court of Parliament can receive no Addition or Altera- 
tion, but by Act of Parliament. 

At the (6) Return of the Writ the Parliament cannot begin but by the. laſt. 6. 
Royal Preſence of the King, either in Perſon or by Repretentation ; by (3) May be 
Repreſentation two Ways; either by a Guardian of England, by Letters prorogued at 
Patent under the Great Seal, when the King is in remotis out of the Realm — whe 
or by Commiſſion under the Great Seal of England, to certain Lords ot for certain 
Parliament, repreſenting the Perſon of the King, he being within the urgent 


Realm, in Reſpect of ſome Infirmity f. | Cauſes. 
4 lalt. 7, 
+ Or, his being eagaged in other urgent Affairs. 
| Every 
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41nft. 43 Every Lord Spiritual and Temporal, and every Knight, Citizen and 
vide 6 H. Burgeſs, ſhall upon Summons come to the Parliament, except he can 
8. c. 16. reafonably and honeſtly excuſe himſelf ; or he ſhall be amerced, c. that 


— is reſpeckively a Lord by the Lords, and one of the Commons by the 
Com | 


out Licence, mons. 

every, _ | 

Knight, Citizen and Burgeſs, ſhall loſe his Wages ; alſo it is ſuch an Offence, that the Lords may 
fine one of their Body; ſo of the Houle of Commons. 4 laſt. 44. 


By the 30 Car. 2. fl. 2. cap. 1. it has been enacted, ** That if any Mem- 


. &« ber of the Houfe of Commons ſhall vote in the Houſe of Commons, 
c. 1. l. 3. by or fit there during any Debate after the Speaker is (5) choſen, without 


which the having firſt taken the Daths of Allegiance and Supremacy, Cc. between 
Form of the the Hours of Nine and Four, in full Houſe, he ſhall be adjudged a 
Oath is al-<«« popiſh Recuſant convict, be incapable of any Office, &c. and ſhall 


13 m « forfeit 50ol. Wc.” 


c. 6. ſ. 10. | : 
which injoins the Abjuration Oath with like Penalties, which is alſo altered in its Form by 6 Ang, 
e. 7. ſ. 20. (5) Of & Manner of chuſing a Speaker, vide 4 Inſt. 8, 9. 


(D) Df Eleftions : And herein, 


©... DF--the Ele&tors, and their Qualifications, 


S the Right and Qualifications of Electors depend for the moſt part 

| A on ſeyeral Acts of Parliament, it will be neceſſary to point out thoſe 

Statutes, as the ſureſt Rule to direct us in our Enquiries herein; but here 

(e) Hob, 24. it may be proper to obſerve, (c) that the Right and Qualification of Voters 

x2 Co. 120. in Cities, Towns and Boroughs, depend on their Charters, and ſuch 
Cuſtoms as have prevailed in them Time immemorial. 

Alſo it may be neceſſary to obſerve, that for the better aſcertaining in 
general the Right of Voting, and for the greater Security of Returnin 
Officers, by the 2 Geo. 2. cap. 24. it is enacted, That ſuch Votes ſh 
* be deemed legal, which have been ſo declared by the laſt Determination 
in the Houſe of Commons; which laſt Determination concerning any 
„County, Shire, City, Borough, Cinque Port, or Place, ſhall be final to 
„all Intents and Purpoſes.” 

As the chief Excellency of our Conſtitution conſiſts in our being (4) 
bound only by ſuch Laws to which we ourſelves conſent ; and as“ ſuch 
Conſent cannot be given by every Individual in Perſon, but muft be by 
Repreſentation ; it therefore highly concerns the whole Community, that 
Elections be (e) free, and that (/ every Perſon claiming a Right to 
. Vote, be duly qualified, free from Corruption, or any undue Influence 


{ 0 A whatſoever. 


eateſt Pri- 
O90 which a Britiſh Subject hach; and therefore if he be hindered from Voting, an Action on the 
Caſe will lie at Common Law. Salk. 19. pl. ro, 6 Mod. 45. Ld. Raym. 938. 3 Salk 17. 
8 State Tri. 8g, Holt. 524. per Holt Ch. Juſt. And accordingly adjudged in the Houſe 6f Lords, 
in the Caſe of 4/bby and White. (e) By the Common Law all Elections ought to be free ; and by 
ſeveral Statutes it is declared, that Elections of Members of Parliament ought to be free, particularly 
by the 1 W. & M. ſeſſ. 2. c. 2. ) In many Caſes Multitudes are bound by AQts of Parliament, 
which are not Parties to the Elections of Knights, Citizens and Burgeſſes; as all thoſe that have no 
Freehold, or have Freehold in Antient Demelne ; and all Women having Freehold or no Freebold, 


and Men within Age of twenty one Years, Cc. 4 lall. 4, 5. 


*Page 573 


By 


7 


COURT or PARLIAMENT, 


By the 10 H. 6, cap. 2. it is ordained, ** That the Knights of all Coun- 
© ties within the Realm, to be choſen to come to Parliaments hereafter to 10 H. G. c. 
„be holden, ſhall be choſen in every County by People dwelling and (a) See +5 5g 
« refiant in the ſame, whereof every Man ſhall have Freehold to the Com. 166, 
« Value of (5) 40s. by the Year at the leaſt, above all Charges, within 169. 


« the ſame County where any ſuch Chuſer ſhall meddle of any ſuch Elec- # — * 


tion. (4) By 1H. 5. 
c. 1. Chooſert 

of Knights of the Shire ſhall be reſident within the fame Shires the Day of the Date of the Writ of 

Summons of Parliament; & vide Crom. 1 3. (6) By the Statute 8 H. 6. c. 7. he who cannot 


expend 40s. by the Year as aforeſaid, ſhal in no wiſe be Chooſer of the Knights for the Parliament. 


By Stat. 31 Geo. 2. C. 14. Copyholders are not to vote for Knights of the Shire. In what Manner 
Perſons are to vote in Right of an Annuity or Rent-charge. Stat. 3 Geo. 3. c. 24. 


By the 5 £7 6 V. & M. cap. 20. No Collector, Superviſor, Gauger, « & 6 W. & 
« or other Officer or Perſon whatſoever concerned or employed in the . c. 20. 
« charging, collecting, levying or managing the Duties of Exciſe, or any . 
« Branch or Part thereof, ſhall by Ward, Meſſage or Writing, or in any 
other Manner, endeavour to | wage any EleCtor to give, or diſſuade 
« any Elector from giving, his Vote for the Choice of any Perſon to be 
Knight of the Shire, Citizen, Burgeſs or Baron of any County, City, 
« Borough or Cinque Port; and every Officer or other Perſon, offending 
« therein, ſhall forfeit the Sum of 100/. one Moiety thereof to the In- 
« former, the other to the Poor of the Pariſh where fuch Offence ſhall be 
committed; to be recovered by any Perſon that ſhall ſue by Action of 
„Debt, Bill, Plaint or Information in any of their Majefties Courts of 
Record, Ec. and every Perſon, convict on ſuch Suit, ſhall be for ever 
« after incapacitated to bear any Office or Place of Truſt under the Crown,” 

By the 12 & 13 W. 3. cap. 10. No Commiſſioner, Collector, Searcher, ,, & 13 FF. 
« or other Officer, or Perſon concerned or employed in diſcharging, col- 3. c. 10. 
« leQting, levying or managing the Cuſtoms, or any Branch or Part ſect. 91. 
« thereof, ſhall by Word, Meſſage or Writing, or in any other Man- 
« ner, endeavour to perſuade any EleQor to give, or diſſuade any Elector 
« from giving, his Vote for the Choice of any Perſon to be a Knight of 
« the Shire, Citizen, Burgeſs or Baron of any County, City, Borough or 
* Cinque Port ; and every Officeror other Perſon, offending therein, ſhall for- 
« feit the Sum of 1007. one Moiety to the Informer, the other Moiety to the 
Poor of the Pariſh where ſuch Offence ſhall be committed; to be reco- 
« vered by any Perſon that ſhall ſue for the ſame, by Action of Debt, Bill, 
« Plaint or Information in any of his Majeſty's Courts of Record, c. 
and every Perſon, convict on any ſuch Suit, ſhall be incapable ever to 
* hear any Office or Place of Truſt under the Crown.” 

By the 7 & 8 . & M. cap. 25. No Perſon or Perſons ſhall be al-, 8 . & 
* lowed to have any Vote in Election of Members to ſerve in Parliament, M. c. 2g, 
ſor or by Reaſon of any Truft Eſtate, or Mortgage, unleſs ſuch Truſtee. 7. 
or Mortgagee be in adual Poſſeſſion or Receipt of the Rents and Profits 
« of the — Eftate, but that the Mortgagor, or Ceſtui gue Truft in 
*« Poſſeſſion, ſhall and may vote for the ſame Eſtate, notwithſtanding 
«* ſuch Mortgage or Truft ; and that all Conveyances of any Meſſuages, 


Lands, Tenements or Hereditaments in any County, *. Borough, 


* Town Corporate,“ Port or Place, in order to multiply Voices, or do *Page574 


ſplit and divide the Intereſt in any Houſes or Lands _—_— ſeveral Per- 
* ſons, to enable them to vote at Elections of Members to 


erve in Par- 
* liament, are hereby declared to be void and of none Effect: and that no 
* more than one ſingle Voice ſhall be admitted for one and the fame 
* Houſe and Tenement.“ 


And 
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| And by the ſame Act,. No Perſon whatſoever, being under the Age of 
Thisextends © twenty-one Years, ſhall at any Time hereafter be admitted to give his 


tw all Soits« Voice for Election of any Member or Members to ſerve in Par- 
ment,” 


as well for 
Boroughs as 
Counties, Black. Com. 167. 


10 Ann. c. By the 10 Ann. cap, 23. it is enacted, © That all Conveyances made to 
23. any Perſons in any colluſive Manner, to qualify them to give their Votes 
* at Elections of Knights of the Shire, (ſubject to Conditions to determine 
* or re- convey ſuch Eſtate) ſhall be taken againſt thoſe Perſons who exe- 
„ cuted the ſame, as free and abſolute, and be holden by all ſuch Perſons to 
* whom ſuch Conveyance ſhall be made, freely acquitted from all Man- 
* ner of Truſts, Clauſes of Re-entry, &c. between the ſaid Parties, and alt 
Bonds, Covenants, &c. for the reſtoring thereof, ſhall be null and void; 
* and every Perſon who ſhall make and execute ſuch Conveyances, or, be- 
ing privy to ſuch Purpoſe, ſhall deviſe or prepare the ſame ; or any Per- 
„ fon who, by Colour thereof, ſhall give any Vote at any Election of 
Knights of the Shire, ſhall forfeit 4o/. to any one that will ſue for the 
* ſame ; to be recovered with full Coſts of Suit, by Action of Debt, Qc. 
in any of her Majeſty's Courts at [/effminſler.” 
And by the faid Statute, ** No Perſon ſhall vote for the electing of a 
« Knight of a Shire in England, in Right of any Lands which have not 
(a) Repeal- been aſſeſſed to the Public (a) Taxes, Church Rates and Pariſh Duties, 
ed as to diſ- in ſuch Proportion as other Lands of 405. per Annum, in the Parith 
abling _ * where the ſame ſhall be; and for which ſuch Perſon ſhall not have re- 
3 — * ceived the Rents, or be intitled ſo to do, to the Value of 40s. or more, 
taxed by * to his own Uſe, for one Year before ſuch Election, unleſs it come by 
188.2. C. 18. Deſcent, Marriage, Deviſe or Preſentation to ſome Benefice, Cc. and 
ſ. 2. voting contrary to the true Intent thereof, ſhall forfeit zo/. one Moiety 
2 8 — the Poor where the Lands lie, the other to the Perſon ſuing for the 
7 RO.” 
By the 12 Ann. flat. 1. cap. 5̃. it is enacted. That the aforeſaid AR 
© (10 Ann.) ſhall not extend to reſtrain any Perſon from voting in Right 
« of any Rents, Tithes, or other incorporeal Inheritances, or any Meſſu- 
ages or Lands in. extrapalochial Places, or any Chambers in the Inns of 
% Court, or Inns of Chancery, or any Meſſuages or Sea's belonging to any 
„Offices, or in Right of any other Mleſſuages or Land that have not been 
* uſually charged and aſſeſſed to all and every the Public Taxes, Church 
Rates and Pariſh Duties: Provided ſuch Meſſuages or Lands have been 
© uſually charged or aſſeſſed to ſome one or more of the ſaid Public (5) 
( 2 So much, Taxes, Rates or Duties, in ſuch Proportions as other Meſſuages or 
— vg „ Lands of 408. per Annum, within the ſame Pariſh or Townſhip where 
any Perſon ©* the ſame ſhall he, are uſually charged.” 


to vote for 
Knights of Shires, in Right of any Lands or Tenements which have not been aſſeſſed as herein 
mentioned, repealed, 18 G. 2. c. 18. l. 2. 19 Geo, 2. c. 28. f. 2. 


2 Geo. 2. By the 2 Geo. 2. cap, 24. for preventing Bribery and Corruption in the 


c. 24 Elections of Members of Parliament, it is enacted, That every F ree- 
Sce And. ** holder, Citizen, (c) Freeman, Burgeſs, or Perſon having or claiming to 
. * have a Right to vote, or be polled at ſuch Election, ſhall, before he 1s 


Ames e,, tmitted to Poll at the ſame Election, take the (4) following Oath, 


vote as : 

Freemen at (or, being of the People called Quakers, ſhall make the folemn Affirma- 
Elections 

but ſuch as have been admitted to their Freedom twelve Months beſore the Election. Stat. 3 Geo. 3. 
c. 15. (d) For the Oaths of Allegiance and Abjuration, vide thoſe injoined by 1 W. & M. 


leif. 1. c. 1. 6 Ann, c. 7. 10 Ann, c. 23. 18 Geo. 2. c. 18. a 
% t10n 
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+ tion appointed for Quakers) in cale the fame ſhall be demanded by ei-#Page 575 


« ther of the Candidates, or any two of the Electors, that is to ſay, / A. B. 
« & ſwear, or (being of the People called Quakers) I A. B. do folemnly 


« affirm, 1 have not received, or bad, by myſelf, or any Perſon whatſo- 


„ver in Truſt for me, or for my Uſe or Benefit, directly or indiredly, any 
« Sym or Sums of Money, Office, Place or Employment, Gift or Reward, or 
« any Promiſe or Security for any Money, Office, Employment or Gift, in 
u order to give my Vote at this Election, and that I have not before been 
« polled at this Eleftion, Which Oath, the Officer, prefiding at ſuch Poll, 
« js required and impowered to adminiſter gratis, if demanded, upon Pain 
« of forfeiting 2 and ſuch Officer, admitting any Perſon to vote without 
« taking ſuch Oath, if demanded, ſhall forfeit 100. and the Perſon voting. 
and refuſing after Demand to take the Oath, in like Manner to forfeit 
1 1001.“ 

And it is further enaQed by the ſaid Statute, That if any Returning- 
« Officer, Elector, or Perſon taking the Oath or Affirmation therein menti- 
« tioned, ſhall be guilty of wilful and corrupt Perjury, or of falſe Aſſirm- 
« ing, and be thereof convicted by due Courle of Law, he ſhall incur and 
« ſuffer the Pans and Penalties which by Law are enacted or inflicted 
« in Cafes of wilful and corrupt Perjury.“ 

And by the faid Statute it is further enacted, That no Perſon, con- 
« yicted of wilful or corrupt Perjury, ſhall after ſuch Conviction be capa- 


« Parliainent,” 


And it is further enacted, That if any Perſon who hath, or claimeth 
to have, any Right to vote in any ſuch EleQion, ſhall aſk, receive, or 
take any Money or other Reward by Way of Gift, Loan, or other De- 


vice; or agree or eontract for any Money, Gift, Office, hnployment, or 


« other Reward whatſoever, to give his Vote, or to refufe or forbear to 
give his Vote in any ſuch Election; or if any Perſon by himſelf, or any 
* Perſon employed by kim, doth or ſhall, by any Gift or Reward, or by any 
* Promiſe or Agreement, or Security for any Gift or Reward, corrupt or 
« procure any Perſon or Perſons to give his or their Vote or Votes in any 
« ſuch Election; fuch Perſon, fo offending in any of the Cafes aforeſaid, 
'* ſhall for every ſuch Offence forfeit the Sum of 500/. to be recovered as 
"by the AR directed; and every Perſon offending in any of the Caſes 
" aforeſaid, from and after Judgment obtained againſt him in any ſuch 
Adlion, Sc. or being otherwiſe lawfully convicted thereof, ſhall for 


* ever be diſabled to vote in any Election of any Member or Members to 


Parliament; and alſo ſhall for ever be diſabled to hold, exerciſe or 
* enjoy any Franchiſe, io which he and they then ſhall, or at any Time 
© afterwards may, be intitled, as a Member of any City, Borough, Town 
* Corporate, or Cinque Port, as if ſuch Perſon was naturally dead. 

* And if any Perſon offending againſt this Act ſhall, within the Space 
* of twelve Months next after ſuch Election as aforeſaid, . diſcover any 
other Perſon or Perfons offending againſt this Ac, fo that ſuch Perſon 
or Perſons ſo diſcovered be thereupon convicted, ſuch Perſon ſo diſco- 
© Yering, and not having been before that Time convicted of any Offence 
* azainlt this Act, ſhall be indemnified and diſcharged from all Penalties 
$ = — which he then ſhall have incurred by any Offence againſt 
"« this ” ; 

" Provided, That no Perſon ſhall be made liable to any Incapacity, Diſ- 
ability, Forſeiture or Penalty by this AR laid or impoſed, unleſs Proſe» 

Vor. I, 8 * cution 


Nu 


Thisextends 
« ble of voting in any Election of any Member or Members to ſerve in 9 


as well for 


Boroughs as Counties. Black, Com. 167. 
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L cution be commenced within two Years after ſuch Incapacity, Diſabi. 
„ lity, Forfeiture or Penalty ſhall be incurred; or in caſe of a Proſecution, 
« the ſame be carried on without wilful Delay.” 
ePage 556 * By the 5 Ann. cap. 8. for uniting England and Scotland, forty-fiyg 
we eh ſhall be the Number of the Repreſentatives of Scotland, in the Houſe of 
e f Commons of the Parliament of Great Britain, and ſixteen Peers to fit and 
eleding vote in the Lords Houſe. 


thew. vide | | | 
the ſaid Siatute 5 Ann. c. 8, 6 Ann. c. 6. 9 Ann. c. g. 12 Ann. ſtat. 1. c. 5. and 7 Geo. 2. c. 16, 
of electiog Members for Cheſter, vide 34 & 35 H. 8. c. 13. For Wales, 35 H. 8. c. 11. For Dur. 
ham, 25 Car. 2. C. 9. Aud for the City of Londen, 11 Geo. 1. c. 18. 


2. Of the Elected, and their Qualifications. 


4 last. 46, A Knight Baneret, or any other under the Degree of a Bator, may be 
47 elected Knight, Citizen or Burgeſs. 
An Alien, though made a Denizen, cannot fit in Parliament; for to 


Molloy 382.have a Power of making Laws, it is neceſſary that he ſhould be totally te- 


* ui ceived into the Society, which he cannot be without the Conſent of Patlia- 


tutes 12 @ ment. 
13H. 3. 

c. 2. 6 And. c. 7. 1 Geo. 1. ſtat. 2. c. 4. ſect. 1. A Sheriff is not eligible, Hale of Parl. 114, 
but this muſt mean for the County of which he is Sheriff, for a Sheriff of ove County may be elected 
in another. 4 Com. Dig. 287. 


k 


One under the Age of twenty-one Years is not (a) eligible ; neither can 


gn 46 any Lord of Parliament fit there until he be of the tull Age of twenty-one 
7 S8. 3. Years. | 

e. 26. ſ. 8. 

No Perſon hereaſter ſhall be capable of being elected a Member to ſerve in Parliament, who is not 
of the Age of twenty-one Years; and every Election or Return of any Perſon under that Age, is 
hereby declared to be null and void; and if any ſuch Minor, hereafter choſen, ſhall preſume to fit or 
vote in Parliament, he ſhall incur ſuch Penalties and Forfeitures, as if he had preſumed to fit and 
vote in Parliament without being cholen and returned. Black. Com. 169. 


4 Inſt. 459. None of the (5) Judges of the King's Bench, Common Pleas, or Barons 
Whitel on of the (c) Exchequer, that have Judicial Places, can be choſen Knight, 
G5 Bodaige Citizen or Burgeſs of Parliament ; but any that have Judicial Places in 
they ft in the Court of Wards, Court of Dutchy, or other Courts Eccleſiaſtical or 
the Lords Civil, are eligible. 

Houle. 


Black. Com, 169. (c) See 4 Com. Dig. 285. 


41nft. os None of the (4) Clergy can be elected Knight, Citizen or Burgeſs of 
Moor 983. Parliament, becaule they are of another Body, vis. the Convocation. 


pl. 2083. 
Black. Com. 169. (4) Though of the inferior Order. 4 Com. Dig. 285. 


A Perfon attainted of Treaſon or Felony, c. is not eligible ; for he 
4laſt- 48, ought, according to the Writ, to be Magis idoneus, diſcretus & ſuſſ- 
Whitel on C1ens, : | | 
Gov. 370. 

4 Com. Dig. 285, 


4 Inſt, 49. The King cannot grant a Charter of Exemption to any Man, to be freed 


() 1 from Election of (e) Knight, Citizen or Burgeſs of the Parliament, rw 


grant a 
Charter of Exemption to à Lord of Parliament, to diſcharge him from his Attendance in the Lots 
Houte, 4 loft. 49. 


of 
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the Elections of them ought to be //) free, and his Attendance is for the 
Service of the whole Realm, and for the Benefit of the King and his Peo-(/: } 1 
ple, and the whole Commonwealth hath an Intereſt therein. of Sheriffs, 


Mayors of 
Towns, Cc. and the Reaſons way they may or may not be elected Knights, Citizens or Burgeſſes, 
vide Inſt. 48. Bro. Abr. Tit. Farliament 7, Cromp. Jur. 3, 16, Sir Simon D'ewes, Jour. 38, 
436, 624, Ruſh. Coll. Vol. 1. 684. Townl. Coll. 185, 


By the 8 H. 6. cap, 7. it is enafted, ** That they who have the greateſt 8 H. 6. e. 7. 
« Number of Voices that may expend 4os. by the Year, and above, ſhall 
« be returned (g) Knights of the Shire, Cc. and that they which ſhall be 33 
« choſen, ſhall be dwelling and () reſident within the ſame Counties” 21 ub 


| Election of 
Knights, Sc. was Duzs Milites gladiis cinctes, &c. it required an AQ of Parliament, vis, 23 H. 6. 
c. 13. That notable Eſquires might be eligible. 4 Inſt. 10. () The like is enacted by 1H. 5. 
C. 1, a5 to Knights, Citizens and Burgeſſes; b#t theſe Regulations ſeem not neceſſary at this Day. 


And now by the 9 Ann. cap. 5. it is enacted, © That no Perſon ſhall page 577 
be capable to fit or vote 2s a Member of the Houſe of Commons, for any 
„County, City, fc. within that Part of Great Britain called England, 9 Ann. c. 5. 
« ffc, who ſhall not have an Eſtate of Freehold or Copyhold for his own 
« Life, or for ſome greater Eſtate either in Law or Equity, to his own 
« Uſe, in Lands, 'Tenements or Hereditaments, above what will fatisfy and 
« clear all Incumbrances within that Part of Great Britain called England, 
« ffc, of the Annual Value of 6001. above Reprizes, for every Knight of 
«2 Shire; and of 300 above Reprizes, for every Citizen, Burgeſs, &c. 
«and if any Perſons elected or returned to ſerve in any Parliament, as a 
„Knight of the Shire, or as a Citizen, Burgeſs, Cc. ſhall not, at the 
« Time of ſuch Electior and Return, be ſeiſed of or entitled to ſuch an 
« Eſtate before required, fuch Election and Return ſhall be void. 
Provided, That nothing in this Act contained ſhall extend to make 
« the eldeſt Son or Heir apparent of any Peer ot Lord of Parliament, of 
« of any Perſon, qualified by this Act to ſerve as Knight of a Shire, unca- 
* pable of being elected and retuined, and fitting and voting as a Member 
of the Houſe of Commons in any Parliament. 
Provided alſo, That nothing in this Act contained ſhall extend to 
« either of the Univerſities in that Part of Great Britain called England, 
* but that they may elect and return Members to repreſent them in Par- 
* fiament, as heretofore they have done.” 
Allo by the ſaid Statute, No Perfon ſhall be qualified to fit in the 
« Houſe of Commons, within the Meaning of this Act, by Virtue of any 
* Mortgage whereof the Equity of Redemption is in any other Perſon, 
* unlets the Maoitgagee thall have been in Poſſeſſion of the mortgaged Pre- 
* miſſes for ſeven 1ears before the Time ot his Election.“ 
* Every Perſoa (except as aforeſaid) who ſhall appear as a Candidate, 
* or ſhall by kimſelt or any others be propoſed to be elected, ſhall upon 
* Requeſt (at the lime of ſuch EleQion, or before the Day to be prefixed 
„in the Writ of Summons for the Meeting of the Pailiament) by any 
* Perſon who ſhall tiand Candidate at ſuch Election, or by any two or 
„more Perſons having Right to vote at ſuch Election, take = Corporal 
* Oath in the Form following, wis. I A. B. do ſavear, that I truly and 
* bona fie have fuch an Eftate in Law or Equi'y, to and for my 9wn Uſe 
* and Benejit, of, or in Lands, Tenements or Ilereditaments (over and above 
* what will ſatisfy and clear all Incumbrances that may affedt the jame) of (a) The like 
* the Annual Value of (a) 6001. above Reprizes, as doth qualify me to be Oath (mute- 
elected and returned is ſerve as a Member for the County of accord furmntardi) 
* ing to the Tenor and true Meaning of the dd of Parliament in that Behalf ;** ? REI 


* nual Vale 
Rr 2 % and 3091, 
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Ann. to“ and that my ſaid Lands, Tenements or Hereditaments, are Lying or being 
taken by ee qyithin the Pariſh, Townſhip or Precind of or in the ſeveral pg. 
NN « riſhes Townſhips or Precinds of or in the County of or in 
8 the ſeveral Counties of (as the Caſe may be) ; and if any of the 
Sc. * ſaid Candidates, Ic. ſhall wilſully refuſe to take the Oath, the EleRion 
e and Return of ſuch Perſon ſhall be void.“ 
59 89. hBy the 8 V. & M. cap. 4. it is enacted, That no Perſon 9 
M. c. 4. Perſons hereafter to be elected to ſerve in Parliament, for any County 
« City, Town, Borough, Port or Place within the Kingdom of England 
4% Dominion of Wales, or Town of Berawick upon Tweed, after the Teſte 
« of the Writ of Summons to Parliament, or after the Tefte, or the 
** Iſſuing out, or Ordering of the Writ or Writs of Election upon the 
„Calling or Summoning of any Parliament hereafter, or after any ſuch 
© Place becomes vacant hereafter, in the Time of this preſent, or of any 
other Parliament, ſhall or do hereafter, by himſelf or themſelves, 6 
« by any other Ways or Means, on his or their Behalf, or at his or their 
| « Charge, before his or theic Election, to ſerve in Parliament, for any 
Page 578* County, City, Town, Borough, &c. directly or indireQly give, & preſen, 
© or allow to any Perſon or Perſons, having Voice or Vote in ſuch 
« Election, any Money, Meat, Drink, Entertainment or Proviſion, or make 
« any Preſent, Gift, Reward, or Entertainment, or ſhall at any Time 
« hereafter make any Promiſe, Agreement, Obligation or Engagement tg 
« give or allow any Money, Meat, Drink, Proviſion, Preſent, Reward 
* or Entertainment, to or for any ſuch Perſon or Perſons in particular, or 
to any ſuch County, City, Town, Borough, Port or Place in genetal, 
„ot to or for the Uſe, Advantage, Benefit, Employment, Profit or 
« Preferment of any ſuch Perſon or Perſons, Place or Places, in order to 
«© be elected to ſerve in Parliamert for ſuch County, City, Town, Bo- 
rough, Port, or Place.“ ! 
And it is further enacted, That every Perſon ſo giving, preſenting and 
« allowing, making, promiſing or engaging, doing, acting or proceeding, 
4 ſhall be, and are hereby declared and enacted, diſabled and incapacited, 
% upon ſuch Election, to ferve in Parliament for ſuch County, City, Town, 
Borough, Port or Place; and that ſuch Perſon or Perſons ſhall be deem- 
« ed and taken, and are hereby declared and enadted to be deemed and 
„taken, no Members in Parliament, and ſhall not act, fit, or have any 
„Vote or Place in Parliament, but ſhall be, and are hereby declared and 
* enaRed to be, to all Intents, Conſtructions and Purpoſes, as if they had 
6 Ann. c. 1.4 never been returned or elected Members for the Parliament.” 
8 _ By the 6 Ann, cap. 7. it is enacted, That no Perſon who ſhall have i 
VilaheSts. © bis own Name, or in the Name of any Perſon or Perſons in Truſt for 
tute « @ 6*© him, or for his Benefit, any new Office or Place of Profit whatſoever 
W. & 1M. © under the Crown, which at any Time hereafter ſhall be created or eted- 
c. ph . 72 * ed; nor any Perſon who ſhall be a Commiſſioner, or Sub Commilſioner 
-"; 6 <q of Prizes, Seccetazy or Receiver of the Prizes, nor any Comptroller of 
f. 160. 12 & the Accounts of the Army, nor any Commiſſioner of "Tranſports, not 
13 3 any Commillioner of the Sick and Wounded, nor any Agent for any 
c. 10. 1. 89,4 Regiment, nor any Commiſſioper for Wine Licences, nor any Governo!, 
eee or * or Deputy Governor of any of the Plantations, nor any Commiſſioner 
pesled by of the Navy employed in any of the Out. Ports, nor any Perſon having 
this Act. * Penſion from the Crown during Pleaſure, ſhall be capable of being elett- 
| Membersare** eq, or of fitting or voting as a Member of the Houſe of Commons, 1 
hs any Parliament which thall be hereafter ſummoned and holden.” 
3 Prowided, That if any Perſon, being choſen a Member of the Houſe of 
upon Oath ;*©* Commons, ſhall, at any Time after the Diſſolution or Determination af 
but this is „ this preſent Parliament, accept of any Office or Profit from the Crow", 
nts « during ſuch Time as he ſhall continue a Member, his Election ſhal! be 
Festen bees and is hereby declared to be void, and a new Writ ſhall iſſue for 2 0 


Heir appa- : 
rent of 25 « Election, 
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« Election, as if ſuch Perſon fo accepting was naturally dead: Provided Peer, or of 
« nevertheleſs, that ſuch Perſon ſhall be capable of being again elected, as a Perſon 
« if his Place had not become void as aforeſaid.” + pray — 
Provided alſo, and be it enacted, That in order to prevent for the fu- Knight of 
« tyre too great a Number of Commiſſioners to be appointed or conſti-the Shire. 
« tuted for executing of any Office, that no greater Number of Com- Stat. 33 G. 
« miſſioners ſhall be made or conſtituted for the Execution of any Office,“ & 40. 
« than have been employed in the Execution of ſuch reſpective Office, at | 
« ſome Time before the firſt Day of this preſent Seſſion of Parliament.” 
« Provided alſo, That nothing herein contained, ſhall extend, or be con- 
« ftrued to extend to any Member of the Houſe of Commons, being an 
« Officer in her Majeſty's Navy or Army, who ſhall receive any new or 
« other Commiſſion in the Navy or Army reſpectively.“ 
And it is further enacted, That if any Perſon hereby difabled, or de-*Page 579 
« clared to be incapable to fit or vote in any Parliament hereafter to be 
« holden, ſhall nevertheleſs be returned as a Member to ſerve for any 
„County, City, Town, or Cingue Port, in any ſuch Parliament, ſuch 
Election and Return are hereby enacted and declared to be void, to all 
« Intents and Purpoſes whatſoever ; and if any Perſon diſabled or de- 
« clared incapable by this Act to be elected, ſhall at any Time, after the 
« Diſſolution or Determination of this preſent Parliament, preſume to fit 
« or vote as a Men ber of the Houſe of Comnions, in any Parliament 
« hereafter to be ſummoned, ſuch Perſon ſo fitting or voting, ſhall forfeit 
the Sum of 5007. to be recovered by ſuch Perſon as ſhall ſue for the 
„ ſame, Ce.“ a 
By the 2 £9 3 Ann. cap. 4. ſed. 22. it is enated, © That no Regiſter (for See alſo 6 
« the Regiſtring Memorials of Deeds, Conveyances and Wills) within the Ann. c. 35+ 
% Weſt-Riding in the County of York, or his Deputy for the Time being, V 32. 
« be capable of being choſen a Member to ſerve in Parliament.” 
By the 1 Geo, 1. flat. 2. cap. 56. it is enacted, “ That no Perſon having 1Geo, 1. c. 4 
« any Penſion from the Crown for any Term or Number of Years, either in 
his own Name, or in the Name or Names of any other Perſon or Perſons 
4 in Truſt for him, or for his Benefit, ſhall be capable of being elected or 
« cholen a Member of, or for ſitting or voting as a Member of this pte- 
„ ſent, or any future Houſe of Commons which ſhall hereafter be ſum- 
* moned,—Any Perſon offending ſhall forfeit 20/1. for every Day in 
„ which he ſhall fit or vote in the ſaid Houſe of Commons, to ſuch Per- 
4 ſon who ſhall fue for the ſame, Cc.“ 
By the 3 Geo. 1. cap. 8: ſet 43. it is enafted, ** That no Director, &e. i 
* of the Bank of Englund, ſhall be diſabled from being a Member of? 7 No 5 


„Parliament.“ Contractors 
for circu- 


lating Exchequer Bills, 30 Geo. 2. c. 3. ſ. 167. 


By the 3 Geo. 1. cap. 9. ſect. . No Member of the (a) Scutb- Sea Com- Ges. 1. c.. 


* pany ſhall be diſabled from being a Member of Parliament. (a) Yide the 
7 Geo. 1. 


© 28, By which the late Governor, Deputy Governor, and Directors, &c. therein named, are 
diſabled for ever to fit or vote in either Houſe of Parliament. 


By the 6 Geo, 1. cap. 18. ſe#. 10. it is enaQed, * That no Governor, 6 3eo. 1. C2 
«* DireRor or other Officer of the Corporations for Aﬀurance of Ships, Ern 
„ ſhall be diſabled from being a Member of Parliament.“ 


* To regulate the Trial of controverted Elections, or Returns of Members to ſerve in Parliaments 
19 Geo, 3. c. 16.——The Speaker of the Houſe of Commons impowered to iſſue his Warrant to make 
out new Writs for the Choice of Members, during the Receſs of Parliament, 10 Geo. 3. c. 41. 


Far preventing Delays of Juſtice, by Realop of Privilege of Parliament, 10 Geo. 3. C. 30. 40 c 
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3. Of the Duty of Returning Officers, and the Remedies againſ 
them, 


The Duty of Sheriffs, and other Officers preſiding at Elections, ſeems 
(a) If the to be chiefly (a) Minitterial ; therefore, (5) if one be duly elected Knight, 
Party or the Citizen or Burgeſs, and the Sheriff return another, the Return muff he 
Freeholders reformed and amended by the Sheriff, and he that is duly elected muſt be 


probe inſerted; for the Election in theſe Caſes is the Foundation, and not the 


Sheriff can- Return. 
not deny the 

Sorutiny; for he cannot diſcern who be Freeholders by the View ; and though the Party would have 
the Poll, yet the She: if muſt proceed ia the Scrutiny. 4 loft. 48. Lf one, having a Right to vote, 
is hindred by the preſiding Officer, an Action on the Caſe lies at Common Law. Salk. 19. pl, 10, 
E Mod. 45. Aſoby and White, 2 Li. Raym. g35s.—— Whether for a double or falle Retwn ary 
Action lay at Coramon Law, vide 2 Lev. 114. 3 Keb. 365, 369. Barnardiſten v. Sang, 
2 Sid. 168. Nevil's Caſe, 2 Vent. 37. Onfl:w's Caſe. 2 Salk. 502. pl. 1. Pridcaux and Afar. 
ris, 2 Salk. 504. pl. 3. Condellv, John, (% 4 Inſt. 49. 


*Page 580 By the 23 H. 6. cap 14. reciting, © That the ſeveral (c) Statutes then 
* in Force were not found ſufficiently effectual for preventing undue Elec- 
tions and Returns of Knights, Cc. it is ordained, that every Sheff, 

(c)As 7H.4.4 after the Delivery of the Writ to him, ſhall make and deliver, without 


11H. . e. 1. Fraud, a ſufficient Precept under his Seal, to every Mayor and Bailiff, 
1 H. g. c. 1. or to Bailiffs or Bailiff, where no Mayor is, of the Cities and Boroughs 
6 H. 6. c. 4. within his County, reciting the ſaid Writ, commanding them by his 
8 H. 6. c. 7.4 Precept, if it be a City, to chuſe by Citizens of the ſame City, Citi- 


TRIS ys zens ; and in the ſame Manner and Form if it be a Borough, by Bur- 
ut now or 8 


the Duty of geſſes of the ſame, to come to the Pailiament.” 


preſiding 
Officers, vide 5 & 8 W. & M. c. y. made perpetual by 12 Ann. ſeſſ. 1. c. 15, & 10 @ 11, z. c.). 


1 And that the ſame Mayor and Bailiffs, or Bailiffs or Bailiff where no 
2. c. 11, to Mayor is, ſhall return lawfully the Precept to the fame Sheriff, by [n- 
regulate ** dentures betwixt the ſame Sheriff and them, to be made of the {aid 
Elections in“ Elections, and of the Names of the ſaid Citizens and Burgeſles by them 
Scotland. 194 ſo choſen ; and thereupon every Sheriff ſhall make a good and rightful 
8 Return of every ſuch Writ, and of every Return by the Mayors and 
Jate Electi- Bailiffs, or Bailiffs or Bailiff where no Mayor is, to him made.” 

ons tor Ci- 

ties and Towns, which are Counties of themſelves. 


And that every Sheriff, at every Time that he doth contrary to this 
„ Statute, or any other Statutes for the Election of Knights, Citizens 
* and Burgeſſes, to come to the Parliament, before this Time made, ſhall 
* incur the Pain contained in the Statute made in the eighth Year of this 
King, (vis. the Penalty of 100 J. payable to our Lord the King) and 
* moreover thall forfeit and pay to every Perſon hereafter choſen Knight, 
Citizen or Burgeſs in his County, to come to any Parliament, and not 
* duly returned, or to any other Perſon, which in Default of ſuch Knight, 
Citizen or Burgeſs, will ſue, 100 J. whereof every Knight, Citizen and 
„ Burgeſs ſo grieved, ſevetally, or any other Perſon, which in their De- 
fault will ſue, ſhall have his Action of Debt againſt the (aid Sheriff, hi 
*+ Executors or Adminiſtrators, with Coſts, Cc. 


(i And 
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« And in the ſame Manner, at every Time that any Mayor and Bailiff, ; 

li li b) no Mayor is, ſhall hers than Cab 
« or Bailiffs or Bailiff where (5) no Mayor is, ſhall return others than Conſtructian 
« thoſe which be choſen by the Citizens and Burgeſſes of the Cities and of this Sta- 
« Boroughs where ſuch Elections be, or ſhall be made, ſhall incur and tute has 
« forfeit to the King 400. and moreover, ſhall forfeit and pay to every bega, __ 
« Perſon hereafter choſen Citizen or Burgels, to come to the Parliament, pate as 
' 8 * > y grieve 
« and not by the ſame Mayor and Bailiff, or Bailiff or Bailiffs where no ed may de- 
« Mayor is, returned, or to any other Perſon, which in Default of ſuchelare again 
« Citizen or Burgeſs ſo choſen, will ſue, gol. whereof every of the Citi- the Bailiff, 
« zens and Burgeſſes ſo grieved, ſeverally, or any other Perſon which See * 
« their Default will ſue, ſhall have his ſaid Action of Debt, &c. ee „e 

Mayor ; tor 

it hall be intended that there was uo Mayor, except it be ſhewn; and if there were one, it ſhould 
come properly on the other Side; and though the Parliament was as none, becauſe there was no AQ 
nor Record of it, yet the Action may lie. Hob. 78. 


And it is further enacted by the faid Statute, © That every Sheriff 
« that maketh no due Election of Knights to come to Parliament in con- 
« yenient Time, i. e. every Sheriff in his full County, (c) betwixt the 
** Hours of eight and eleven before Noon, without Colluſion in this Be-*Page 581 
* half, ſhall incur the Pain of 100 J. to the King, and 100 J. to him 


6s * 9 

who will ſue, Ec. (eh No Elec- 

| tion can be 

made of any Knight of the Shire, but between 8 and 11 of the Clock in the Forenoon ; but if the 
Election be begun within that Time, and cannot be determined within thoſe Hours, the Election may 
be made after. 4 Inſt. 43.-——After the Precept of the Sheriff directed to the City or Borough for 
making of Election, there ought, ſecundum Legem & conſuerudinem Parliam, to be given a conve- 
rient Time for the Day of the Election, and ſufficient Warning given to the Citizens or Burgeſſes that 
have Voices, that they may be preſent ; otherwiſe the Election is not good. 4 Inſt. 4g. Any 
Election, or Voices given before the Precept be read and publiſhed, are void and of no Force; for the 
ſame Electors, after the Precept read and publiſhed, may make a new Election, and alter their 
vices ſecund" Legem & conſuetudinem Parliament. 4 Inſt. 49. 


« Provided, That every Knight, Citizen and Burgeſs, to come to any 
% Parliament hereafter to be holden, in due Form choſen, and not returned, 
« as afore is ſaid, ſhall begin his Action of Debt aforeſaid, within three 
„Months after the ſame Parliament commenced, to proceed in the fame 
« Suit effectually without Fraud; and if he doth not fo, another that will 
fue ſhall have the faid Action, Cc.“ 


(E) Of the Method of paſſing Bills. 


N Act of Parliament muſt have the Conſent of the Lords, the Com- 4Inft. 26. 
mons, and the Royal (a) Aﬀent of the King; and (+) whatſoever Hob. 111. 


cafſeth in Parliament by this threefold Conſent, hath the Force of an A& 4 — Laud, 
of Parliament, — — 
(a) By the 


33 H. 8. c. 21. The King's Royal Aﬀent by his Letters Patent under his Creat Seal, and ſigned 
with his Hand, and declared and notified in bis Abſence to the Lords Spiritual and Temporal, and 
to the Commons, aſſembled together in the High Houſe, is as effeQual as it the Ring were perſonally 
preſent. (5) Difference between an Ordinance and an Act of Parliament is, that an Ordinance 
wanted the three-fold Conſent, and is only ordained by one or two of them, 4 laſt. 25 ®, 


th 


r 


* But no ſuch Ordinance now can have the Force of a Law, unleſe Powet is given by an AQ of 
Parliament, to the Crown, Ec. to make an Ordrance, &c. 


Antiently 
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Aloft. 25,26. Antiently the Manner of Proceeding in Bills, was much different fon 
— 286. what it is at this Day; for formerly the Bill was in Nature of a Petition, 
3 fo > and theſe Petitions were entered upon the Lords Rolls, and upon theſe 
Rolls the Royal Aﬀent was likewiſe entted; and upon this, as a Groung- 
work, the Judges uſed, at the End of the Parliament, to draw up the Ad 
of Parliament into the Form of the Statute, which was afterwards entred 
upon the Rolls called the Salute Rolls; which was different from thoſe 
called the Lords Rolls, or the Rolls of Parliament: Upon which Statur, 
Rolls, neither the Bill, nor Petition trom the Commons, nor the Anſwer 
of the Lords, nor the Royal Aſſent, was entred, but only the Statute, 33 
it was drawn up and penned by the Judges ; and this was the Method til! 
about Henry the Fifth's Time; and in his Time it was deſired, that the 
Acts of Parliament might be drawn up and penned by the Judges before 
the End of Parliament; and this was by realon of a Complaint then made, 
that the Statutes were not equally and fairly drawn up and worded. After 
the Parliament was diſſolved or prorogued, in Henry the Sixth's Time, the 
former Method was altered, and then Bills continentes formam adus Par- 
liamenti were firſt uſed to be brought into the Houſe ; the Bills were (be. 
fore they were brought into the Houle) ready drawn, in the Form of an 
AR of Parliament, and not in the Form of a Petition, as before; upon 
which Bills it was written by the Commons, Hort Baile al Seigneurs ; and by 
(% See Ob- the Lords, Soit Bayle al Roye ; and by the King, Le Roy le weut (a); all this 
ferv. on was written upon the Bill; and the Bill, thus indorfed, was to remain with 
Stat. 35. the Clerk of the Parliament, and he was to enter the Bill thus drawn at 
Note (-) firſt, in the Form of an Act of Parliament, or Statute, upon the Statute 
Rolls, without entring of the Anſwer of the King, Lords or Commons, 
pon the Statute Rolls, and then iſſued ont Writs to the Sheriff, with 
ranſcripts of the Statute Rolls, vr. of the Bill drawn at firſt in the Form of 
Page 582 * a Statute, and without the Anſwer of the King, Lords and Commons, to 
the Bil}, to (6) proclaim the Statute, 
6) Were 5 
antiently proclaimed by the Sheriff, but upon the Invention of Piintiag this Method was diſcon- 


tinued ; fo that at this Time every Body is obliged to take Notice of an AR of Parliament at his 
Peril. 4 Inft. 26. 


4 laſt. 34. In the Lords Houſe, the Lords give their Voices from the Puiſne Lord 
ſeriatim, by the Word of Content, or Non Content. 

4 Inſt, 33. The Commons gave their Voices upon the Queſtion by Yea, or No; and 
if it be doubtful, and neither Party yield, two are appointed to number 
them; one for the Teas, another tor the Ns's ; the Teas going out, and the 
Wos fitting ; and thereof Report is made to the Houſe, At a Committee, 
though it be of the whole Houſe, the Yeas go of one Side of the Houſe, 
and the A's on the other, whereby it will eaſily appear which is the greateſt 

. Number. 

4 laſt. 2 To the paſſing of a Bill, the Aﬀent of the Knights, Citizens and Bur- 
geſſes muſt be in Perſon, but the Lords may give their Votes by Proxy; 
and the Reaſon hereof is, Phat the Barons did always fit in Parliament in 
their own Right, as Part of the Pares Curtis of the King ; and therefore, 
as they were allowed to ſerve by Proxy in the Wars, ſo they had Leave to 
make their Proxies in Parliament ; but the Commons coming only as repre- 
ſenting the Barones Minores, and the Socage Tenants in the County, and 
the Citizens and Burgeſles, as repreſenting the Men of their Cities and Bo- 
roughs, they could not conſtitute Proxies, becauſe they themſelves were but 
Proxies and Repreſentatives of others, and therefore could not conſtitute a 
Proxy in their Place; according to that Maxim of Law, Delegata Poteſias 
non pote/t delegari. | 


Ot 
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) Of the Continuance, Adjournment, Pzoro- 
gation, and Diſſolution of the Parliament, 


ſence, either in Perſon, or by (a) Repreſentation, (a) Vide 33 
H. 8. c. 25. 


FT: H E Parliament can neither begin nor end without the King's Pre- aft. 38. 


The Paſſing of any Bill or Bills, by giving the Royal Aſſent thereunto, | 
or the giving any Judgment in Parliament, doth not (5) make a Seſſion, f;) "Truth 
dut the Seſſion doth continue until that Seſſion be prorogued or diſſolved. Courts He 


Juſtice are 
to take Notice of the Commencement of Parliaments, and alſo of Prorogatiogs and Scflions. 
Lev. 296. Raym. 191. Hetl, 119. Dyer 203. f 


The Diverſity between a Prorogation and an Adjournment, or Continu- 4 laſt 27. 
ance of the Parliament, is, That by the Prorogation in open Court there RY". 146. 
is a Seſſion, and then ſuch Bills as paſſed in either Houſe, or by both 
Houſes, and had no Royal Aﬀent to them, muſt at the next Aſſembly be- 

in again, Fc. for every ſeveral Seſſion of Parliament is, in Law, a ſeve- 
ral Parliament; but if it be only adjourned or continued, then there is no 
Seſſion, and conſequently all Things continue till in the fame State they 
were in before the Adjournment or Continuance. 
* When a Parliament is called, and doth fit, and is diſſolved without any *Page 583 


Act of Parliament paſſed, or Judgment given, it is (c) no Seſſiou ol Par- 3 — 
liament, but a Convention. tute of Fee 
; fails, made 


in Oxferd, 16 & 19 Car. 2. c. g. was to continue and be in Force for three Years, and from thence 
to the End of the next Seſſion of Parliament; but becauſe the Parliament convened next after the 
Expiration of the three Years, was prorogued without paſſing any Act, the Court held it no Seſſion, 
at leaſt not ſuch a Seſſion as was intended to determine the aforelaid Act. Raym. 187. Lev. 44%. 


1 Reb. 529. 


The Houſe of Commons is, to many Purpoſes, a (4) diſtinct Court, and 
therefore is not prorogued or adjourned by the Prorogation or Adjourn- 
ment of the Lords Houſe ; but the Speaker, upon Stgnification of the! 3 
King's Pleaſure, by the Aſſent of the Houſe of Commons, doth fay, This re _ 
Court doth prorogue, or adjourn itſelf ; and then it is prorogued or ad- þ- prorogu- 
journed, and not before ; but when it is diſſolved, the Houuie of Commons ed together, 
are ſent for up to the Higher Houſe ; and there the Lord Keeper, by the aud 8 
King's Commandment, diſſolveth the Parliament; and then it is diſſolved, n 


and not before. ſubſiſt with- 
out the 


other. Sir Robert Atkins's Argument 51. | 


By the Statute 4 E. 3. cap. 14. © Parliaments ought to be holden once Jide 36E. 3. 
* a Year, and oftner, if Need be.” 15 . — 
By the 16 Car. 2 cap. 1. it is enacted. That the holding of Parlia- 4 
© ments ſhall not be diſcontinued above three Years at the moſt,” 
By the 6 . & M. cap. 2. it was enacted, © That the Parliament ſhould 6 . & M. 
not have Continuance longer than tor three Years at the fartheſt, to be“. 4 
* accounted from the Day on which, by the Writs of Summons, the Par- 
* lament ſhould be appointed to meet.“ 


But 
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1 Geo. 1. But now by the 1 Geo, 1. fl. 2. cap. 38. it is enacted, That the then 
it. a. c. 38. © preſent Parliament, and all Parliaments that ſhall at any Time thereafter 
be called, aſſembled, or held, ſhall and may reſpectively have Continu- 
* « ance for ſeven Years, and no longer, to be accounted from the Day on 
** which, by the Writ of Summons, the Parliament ſhall be appointed to 
** meet, unleſs ſooner diſſolved by his Majeſty, his Heirs or Succeſſors.“ 


(G) Df the Jurisdittion of the Houſe of Lozds, 


The Lords Houſe is the higheſt Court of Juſtice in this Kingdom, and 
the Juriſdiction it exerciſes at this Day, with Reſpect to Impeachments, 
the Trial of its own Members, Writs of Error, and Appeals, is deduced 
chiefly from the ſuriſdiction and Power of the King's antient Court, or 
Aula Regis, eſtabliſhed at the Conquelt. 

This Gourt, eſtabliſhed by the Conquerer, conſiſted not only of the prin- 
cipal Officers of State, but alſo of ſuch as held per Paroniam, whom the 
King had a Right to ſummon, as holding immediately from himſelf, to do 
Suit in his Court, and to hear Cauſes ; theſe were the Pares Curtis to the 
1 And hence this Court was conſidered as the great Court-Baron of 
the Kingdom, where all Petitions againſt great Perſons, and the Prince's 
Officers, were heard. | 
Ryley, Pl. This Court had not only an original JuriſdiQtion of determining Cauſes 
Par 1:6, brought before them by Petition, but was alſo the Dernier Reſort to corre 
the Errors of Inferior Judicatures ; but as Petitions began to multiply, there 
— ſeveral Inſtances where original Cauſes have been referred to Inferior 
urts. 

Every Suit commenced by Petition, containing the Grievances certainly 
and particularly ; and Proceſs was ſent out to bring the Defendant in to an- 
ſwer; when theſe Petitions increaſed, Receivers and Triers of Petitions, 
who determined what Petitions were proper to be received or rejected, weie 

Page 584 appointed; and afterwards, upon the aſſembling of the Knights, Citi 
zens and Burgeſſes, and their conſtituting a Houſe of Commons, the Com- 
mons in Matters of great Moment, and as they were the Grand Inquiſitors 
of the whole Kingdom, preſented their Petitions ; as thoſe Petitions came 
ſtronger from them than from any particular Perſon, fo they were never te- 
jected by the Lords: And hence the Original of Impeachments by the 
Houſe of Commons. 

The great Officers that conſtiiuted this Court, were tried by their (a) 

(a) This Peers, when this grand Aﬀembly or Parliament were fitting ; but out of 

turns upon 2 Parliament by the Juſticiar, and in his Abſence by the Steward of Eng- 


33 land, who ſummoned ſome of his Peers, and twelve, * at leaſt, were oblig- 


Law, f inter ed to appear. 

Do minum & 

Vaſſalum lies meveatur Pares Curie ſunt Judicet; and this, as to Treaſon and Felony, is confirmed 
by the Clauſe in Magna Charta, c. 29. nec ſuper eum ib1mus, nec ſuper eum mittemus niji per Legale 

Fudictum Parium ſuorum vel per Legem terre; but for all other Crimes out of Parliament, as 4 

Premunire, Riot, ſeducing a young Lady from her Parents in order to debauch her, Cc. a Peer at 

this Day ſhall be tried by a Jury, 2 Hawk. P. C. 424. 


* Now by Stat. 7 W. 3. c. 3. ſ. 11. On the Trial of a Peer, all the Peers are to be ſummoned. 


'4 Inſt. 21. As this Court was the Dernier Reſert to corre the Errors of Inferior Ju- 


le dicatures, fo at this Day there lies a Writ of Error of a Judgment given 5 
rer. | the 
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the King's Bench, before this Court, f which begins by Petition to the King; 
whereto when the King had anſwered Fiat Fuſtitia, then goes out a Writ 
directed to the Chief Juſtice of the King'sBench, for removiag of the Record 
in (b) Preſens Parliamentum; and thereupon the Roll itſelf, and a Tran- 
ſcript in Parchment, is to be brought by the Chief Juſtice of the King's (). That 
Bench into the Lords Houſe in Parliament ; and after the Tranſcript is exa- bots of , 
mined by the Court with the Record, the Chief Juſtice carrieth back the rerurnable 
Record itſelf into the King's Bench, and then the Plaintiff is to aſſign the adproximam 
Errors, and thereupon to have a Scire Facias againſt the adverſe Party, re- Sefionem 
turnable either in that Parliament or the next, and the Proceedings there-* 3 
upon ſhall be ſuper tenorem recordi & non ſuper recordum. Dons 7%. 
And ſo of a 
Scire Fac, Vide Fitz, Tit. Error, 68. Raſt. Ent. 80g. 


+ Error, when to be redreſſed in Parliament, 14 Ed. 3. c. $,——-Writs of Error in Judgments of 
the King's Bench in certain Actions, returnable in the Exchequer Chanber. After judgment af- 
firmed or reverſed there, Error may be brought in Parliament. And where Proceedings are in 
the King's Bench, by Original, Error lies, in the firſt Inſtance, in Parliament, and not in the Exche- 
quer, The Patty grieved by a Judgment of the King's Bench, may ſue in Parliament, at bis Elec- 
tion, 31 Eliz. c. 1. ſ. 4. 


Towards the latter End of the Reign of King Charles the Firſt, the Houſe Gilb. Hiſt, 

of Lords aſſerted their Juriſdiction of hearing Appeals from the Chancery, Ch. 190. 
which they do upon a Paper Petition, without any Writ directed from the 
King; and for this their Foundation is that they are the great Court of the 
King, and that therefore the Chancery is derived out of it, and by Conſe- 
quence, that a Petition will bring the Cauſe and the Record before them. 
This was much controverted by the Commons in the Reign of Charles the 
Second, but is now pretty well ſubmitted to; becauſe it has been thought 
too much that the Chancellor ſhould bind the whole Property of the King- 
dom without Appeal. 


* Court of Chancery. *Page 585 


into diſtinct Juriſdictions, the Chancellor, or Keeper of the Great 

Seal, retained Part of that Juriſdiction which he exerciſed in the 
great Court of the Kingdom, called Aula Regis : But for the better Un- 
derſtanding hereof, and of its Juriſdiction at this Day, we ſhall conſider 
this Court. 


| T OWARDS the Norman Period, upon the breaking the Courts 


(A) As an Officina Brevium, out of which all ozigt- 
nal CUrits tow, 585. 2 


——— — —— 22 - _ > 
— __ 


9 COURT or CHANCERY. 


(B) 9s an ozdinary nd limited Court, pꝛoceeding 
. to Law, commonly called the Petty: 
ag, 88 7. | 
(C) As an ertraozdinary Court, pzoceeding accozd⸗ 
ing to Equity, 588. 


And hercin, 


1. Of its original Juriſdiction, and how at firſt it has been 
impugned by the Common Law Courts. 588. 
2. What Juriſdiction it exerciſes at this Day. 590. 


1 
— 


——— — 


—— 


(A) As an Officina Brevium, out of which all ozigi⸗ 
nal TUrits flow, | 


Bip the Diviſion of the Courts, the Chancellor put the Seal to all 
— — Patents, Commiſſions and Writs: And hence this Court is conſidered 
bog N "at this Day, as the great Shop of Juſtice, out of which (a) all original 
Writs, vide Writs which give other Courts a Juriſdiction, ifſue, and are made return- 
Abr. Eg 416. able into ſuch Courts on a common Return-Day, and may be ſued out at 
and Tit. any Time, as well in Vacation as in Term-Time, from whence this Court 
rin. is ſaid to be always open. = 
The Reaſons of the Inſtitution of this Offeina Brevium were many. 
iſt, That it may appear that all Power of Judicature whatſoever flowed 
from the King, and therefore there was a Summons even to the Peers in 
Parliament, that fat in proprio Jure; ſo likewiſe for the Lower Houſe of 
Commons, the Baſis of the fame were made by Writs that iſſued out of this 
Court, and were returned into the fame Office; and ſo in Judicature, there 
were particular Patents that ſhewed the Extent of the Commiſſion, and that 
their Power was derived from the Crown. 
2dly, That the Crown might have it's proper Fines, theſe were an- 
tiently paid to purchaſe Juſtice from the Crown; for Perſons were not 
ſuffered to come into the King's Courts, and engaged the Power of the King 
to do Right to private Perſons, without firſt receiving ſomething from the 
Subject towards the Charges of the Court, and the Expence of the Judica- 
ture; in as much as in antient Times the King uſed to ſummon ſeveral 
of the Barons to attend the Hearing of ſuch Cauſes ; but afterwards by 
*Page 586 Magna Charta, by reaſon of the Exorbitancy of Officers, and that the 
Crown might not be cheated, theſe were reduced to Fines certain, 
3dly, The Writs were taken out of the Court of Chancery, returnable 
in the other Courts, that one Court might be a Check upon the other. 
4ibly, To keep an Uniformity in the Law; for whether theſe Writs 
went out to the Sheriff in the Nature of a nin: or whether they were 
returnable before the Juſtices in Eyre, or Juſtices of the Common Bench, 
or of Aſſiſe, they were ſtill made in one Form, according to the Nature of 
the Complaint, which was both a Direction to the Judge, and Limitation 
of his Authority. | 
The Court of Chancery being thus erected to iſſue Proceſs, the Chan- 
cellor, or Lord Keeper, that had the Government of that Court, had the 


Great Seal, by Authority of which all Proceſs was to ifſue ; and _ m. 
x alters 


—_— m 
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Mafters were appointed in that Court, that made out the Forms of the 
Writs, and entered them in a Book kept for that Purpoſe, thence called the 
Regiſter ; and ſuch Writs were Precedenta for the future, in like Caſes ; and 
Exceptions were taken to Writs in the Courts to which they were directed, 
for not agreeing with the Regiſter, and divers other Informalities. 

After . Matters in Chancery had ſettled proper Writs and Commiſſions, 
and thoſe Things began to be of Courſe, they had proper Under-Officers, 
who made out their Writs of Courſe, and they only attended on the making 
out new Writs in extraordinary Caſes, the ordinary Writs being made ont 
by the proper Officers: Hence it came to pafs that the Officer, called the 
Clerk of the Crown, made out Commiſhons after the Forms of them were 
ſettled, as Commiſſions for Juſtices Errant, and of Aſſiſes, General Gaol- 
Delivery, Oyer and Terminer, and of the Peace, Writ of Aſſociation, Dedi- 
mus Pote ſtatem for taking of Oaths, and all General and Special Pardons ; 
alſo Writs of Execution upon a Statute-Staple, which were annexed to this 
Office in the Time of Queen Mary, for their continual and chargeable At- 
tendance ; other Writs that were ſettled were made out by the Cur/itors, 
who were formerly Clerks to the Maſters, but afterwards ſettled in a dif- 
tint Office, to make out the Brevia de cur/ſu. | 

At the firſt Diviſion of the Courts, the Chancery was tender in making Gilb. Hiſt: 
out Writs in Caſes where there had been formerly no Precedents in the 3 10 
antient Curia Regis, which now are called A&iones Nominate, becauſe they Peud law 
thought the antient Footſteps which were in the former Courts of Juſtice, 304. 80 
were the Bounds of their Juriſdiction, and indeed of the Law; therefore, Edition. 
wherever there was a new Caſe that ſeemed to require Remedy, the original 
Juriſdiction referred them to Petition the next Parliament, but becauſe this 
multiplied Peticions to Parliament, therefore there was a particular Law 
made, whereby it gave the Court Power in a new Caſe to invent a Writ, _ 7 
and this was by the Statute of (a) We/im. 2. cap. 24. Et quot ieſcungue de (a) Upon 
cælero evenerit in Cancellat” quod in uno caſu reperitur Breve, & in con- this Statute 
femili caſu cadente ſub eadem Jure & famils indigente remedio, non reperitur, (hich ide 
concordent clexici de Cancellaria in brewi faciendo, wel atterminent que- , fad. 49% 
rentes in Proximum Parliamentum, & ſcribantur caſus in quibus concordare &c.) was 
non poſſunt, & referant cos ad Proximum Parliamentum, & de conſenſu formed the 
Turiſperitorum fiat Breve, ne contingat de c #tero quod curia Domini Regis _— 
deficiat conquerentibus in Juſtitia perquirenda. | Jt 4 caſu, te- 

| lating to 

Land; alſo upon this Statute were founded Actions upon the Cafe upon ſeveral Treſpaſſes, — which 
Caſes there were not found any Writs in the Regiſter, 2 Inſt, 407. 


* (B) Ot the ozdinary and limited Court, pz0-%age 587 
ceeding accozding to Law, commonly called 


O underſtand the Nature of this Court, we muſt obſerve, That in 
antient Limes the Chancellor was likewiſe Chaplain to the King, and 

it was his Buſineſs, in the Time of the Juſliciar, to write the Diplometa, 
that is, all Charters and Commiſſions from the King; therefore, when the 
Power of the Ju/ticiar was broke, he obtained the Oficina Brevium & Char- 
tarum regiarum ; from whence all the extraordinary Juriſdictions touching 
granting 


(a) Vide 1 
Co. 16. 
Plow, 320, 


4 Co, 93. 


4 Inſt. 80. 
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granting of Charters, as likewiſe all Inqueſts of Office to intitle the Crown, 
were returned into this Office ; and the Exchequer, in which theſe Things 
were antiently tranſacted, became only an ordinary Court of Revenue, to (a) 
ſet Leaſes to the King's Farmers, and to get in the King's Debts ; and 
therefore the Office in the Exchequer was only an Office of Inſtruction, of 


what Lands were in the King in particular Counties ; but, to veſt Lands in 


the Crown de novo, it was neceſſary to have an Office under the Great Seal, 
and fo to grant Lands from the Crown, unleſs it were merely Farms that 
were granted for Years, f 

From hence, at this Day, this Court has a Juriſdiction to hold Plea upon 
a Scire facias, to repeal the King's Letters Patent upon Petitions, Monflran; 
de droit, Traverſes of Offices, Scire facias, upon Recognizances, Executions 
upon Statutes, &c, which being regiſtered in this Court, the Proceſs there. 
upon iſſued out of the fame, and were returnable there, and entred in the 
Office called the (5) Petty-Bag ; whereas the Writs, which were the Foun- 


„H Thepro- dation of the Buſineſs of the other Courts, were put together in the Ham- 


ceedings in 
this Court 


r, which gave the Diſtinction to thoſe Names, and begat diſtin Officers 


were hereto- In the Court. 


fore in Latin, 5 
but were not inrolled in Rolls, but remained only in Filaciis, 4 loft. 80. 


4 Inſt. 80, 


If in this Court the Parties defcend to iſſue, the Chancellor cannot 
try it, but is to deliver the Record, with his proper Hand, into the 


(c) That the King's Bench, where (c) Judgment is to be given, and the Reaſon 
Judgment is hereof ſeems to be, that the Chancery being Officina Brevium, if it could 


to be given. 
in B. R. and 
that for this 


both make Writs returnable here, and alſo try Iſſues, it would incroach 
too much on other Juriſdictions; beſides, there was no Jury Procels in 


- Purpoſeboth the antient Aula Regis, but upon (d) a Demurter the Chancellor ſhall give 


Courts are 
but one. 


Judgment. 


Jide All. 16, 17. Cro. Jac. 12. 2 Rol. Abr. 349.80 if there be a Demurrer for Part, and Iſſue 
for Part, the whole Record may be tranſmitted into B. R. and the Judgment given there. 2 Sand, 23. 


Lev. 283. 


Mod 29. (4) So if the Iſſue is to be tried otherwiſe than by a Jury, as by the Biſhop's 


Certificate, &c. Judgment ſhall be given in Chancery. Jones 80, Latch 3. 


Abr. Eg. 128. An Inquiſition was taken, and a Forfeiture of the Office of Warden 


pl. 8. The 
King and 


Warden of 


the Fleet. 


of the Fleet found, and the Defendant pleaded to Iſſue, and after Iſſue 
joined, ſeveral other Perſons came in by Way of Monſtrans de droit, and 
pleaded, and a Demurrer to them, and the Record was carried into 
B. R. by the Clerk of the Petty-Bag, without any Order of the Court, 
in order to have the Ifſue tried; and it was reſolved, iſ. That though 
the Clerk had committed a Fault to the Court of Chancery, in carrying 
the Record without any Order, yet that it was well removed; for that 
which is done by the proper Officer, is done by my Lord Chancellor, 
and may be faid to be done propria manu. 2dly, That though there 


page 558were an Iſſue and Demurrer both, yet the removing the whole Record 
le) 8 Co. the * was proper and well enough, on the (e) Authorities cited in the Margin, 


Prince's 
Caſe. 

2 Sand. 6, 
23, 157. 


2 Keb. 621. 


by which it appears, r is moſt properly to be given in H. R. 
both on the Iſſue and the Demurter; otherwiſe there might be two diſtinct 
Judgments, and conſequently diſtin Executions taken out. | 


Lev. 283. Sid. 436. Mod. 29. S. C. 


4 Inſt. 80. 


{ f )But can- 
not hold Plea 


of Land. 


n 3. 6. 32. 


Alſo all (/) Perſonal Actions, by or againſt any Officer or Miniſter, in 
reſpect of their Service or Attendance, may be determined in this Court; 
but in theſe no Jury Proceſs can iſſue, but the Record is to be removed 
ut ſupra. 


(C) Ot 
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(C) Of the extraoꝛdinarp Court, pꝛoceeding ac- 
0 ) .-.  cozding to Equity : And ED 3 


, Of its ori inal JuriſdiQtion ; and how at firſt it has been im b 
; the Common Law Courts. Pe 


H 1 S Court was (c) newly erected after the Diviſion of the Courts, (c) That, 


and from a very ſmall and inconſiderable Beginning, hath (though Cd) like the 
impugned even towards its firſt original Creation) grown up to that De- gp eis. 


gree, as to ſwallow up moſt of the other Buſineſs of the Common Law T. fer, it was 

Time out 
of Mind. 9 E. 4. 53. b. 12 Co. 113, Dr. & Stad. c. 5.—By Lamb. Archaion. 62, When the 
King's Courts cealed to be ambulatory, and became ſettled in a certain Place, then the King com- 
mitted to his Chancellor, together with his Great Seal, his only legal, abſolute and extraordinary 
Pre-eminence of Juriſdiction, Cc. And in Lev. 242 it is ſaid to be eſtabliſhed by an Act of Par- 
lament. 36. E. 3. But , d) For which vide the Petitions of the Commons againſt this new in- 
vented Juriſdiftion, 3 H. 4. No 69. 4 H. 4. No 758. 3 H.g.N9% 46, Rol. Abr. 327. 


Þ+ It is not ſo now; for, ſince Lord Mansfield hath preſided in the Court of King's Bench, the 
Action at Law, for Money had and received, having been much encouraged, tis found nearly equi- 
valent to a Bill in Equity, for an Account, &c, And certainly, to a Subject of a free State, like ours, 
it muſt de more agreeable, more confonaat to the Spirit of our Conſtitution, and coglequently much 
more 2dvantageous, to have Queſtions of Property determined by a Jury, than by any one Man; let 
tis Integrity and his Abilities be ever fo great. This Mode of proceediog at Law, has much dimi- 
niſhed the Buſineſs of the Court of Chancery, | 


That there were ſome Footſteps in the antient Curia Regis, which was Reg. 25. 
the Foundation of this Jutiſdiction, appears from the Engliſb ſuriſdiction 
exerciſed in the Court of Exchequer, ka om on Informations on the King's 
Behalf, Articles are adminiſtred, to which the Party is to anſwer upon 
Oath ; as likewiſe by Impeachments in the Houfe of Lords, where-Ar- 
ticles are exhibited in Engliſb for the Party to anſwer to. | : | 
But notwithſtanding this, the Eftabliſhment of this Juriſdiction ſeems to 
be owing to the Statute of Weftm. 2. cap. 24. above-mentioned, by which a 
Power was given, in new and extraordinary Caſes, to invent .a new Writ: 
Hence it was, that Fohn Waltham, then Biſhop of Saliſbury, and Chancel- 
lor, as the Commons mention in their Petition, out of his Subtilty, found 
out and began a Novelty againſt the Form of the Common Law, and that 
was the Invention of the Writ of (e) Subpzna ; which Writ ſummoned the ( The $ub- 
Party to appear under a Pain, to anſwer to fuch Things as ſhould be ob-pene ſeems. 
jected againſt him, and a Petition was lodged in Chancery, containing theto have been 


Articles to which he was obliged to anſwer ; and upon ſuch Articles this wy 
new invented Writ iſſued. | Chancery, in 
order to ob- 


lige a Man to anſwer upon Oath as to the Truth of the Plaintiff's Allegations, becauſe it came neareſt 
the Common Law Proceſs, called alſo a Subpeznc, which iſſues to bring in Witneſſes to attelt the Truth, 


By this Conſtruction not only a new Writ was framed, but a new 
Juriſdiction erected, and this was towards the Time of R. 2. occaſioned 
chiefly by the Statute of Mortmain ; for when that Statute had reſtrained 
* the geo ing Riches of the Clergy, they found out this Invention to avoid “Page 58g 
it, by givingaway Lands to I ruſtees for pious Ules, and the Feoffees of fuch 
Truſt did the Duties of ſuch tenure in Behalf of the Truſt ; but if they 


perverted the Truſt, the ordinary Jutiſdiction not reaching a Thing that 
| was 
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was againſt the Statute of Mort main, the Chancellor exerted this extra- 
dinary Juriſdiction, and examined them as to the ſeveral Facts alledged 
agamſt them. 
After the Eſtabliſhment of this Court, it was thought reaſonable to give 
Damages to ſuch Perſons as were drawn into it by falſe Suggeſtions, and 
therefore by the 7 R. a. cap- 6. reciting, © For as much as People be com- 
For theCon-«« pelled to come before the King's Council, or in the Chancery, by Writs 
—_—— 6 er upon untrue Suggeſtions, it is enacted, That the Chancellor 
wide 4 laſt. for the Time being, preſently after that ſuch Suggeſtions be duly found 
33. and proved untrue, ſhall have Power to ordain and award Damages ac- 
1 cording to his Diſcretion, to him which is ſo troubled unduly. 
Cro. Elia. The Juriſdiction of this Court was not only impugned towards its original 
651. Creation, but even in the Reign of Queen Elizabeth it wasſtrongly holden 
Br * by the Judges of the Common Law Courts, that the Chancellor could not 
* "74 by his Decree fequeſter the Party's Lands, that is, could only agere in 
Rol.Rep.86, Per/anam, but not in rem; and agreeably hereto it was reſolved 16 Eliz, 
190. in the Caſe of * Coleſton and Gardner, That if a Man killed a Sequeſtra- 
Li. Rep. 166. tor in the Execution of ſuch Proceſs, it was no Murder. 
* 15. But theſe were ſuch bloody and deſperate Reſolutions, and ſo much 
Caſ. 43. againſt common Jultice and 2 which requites, that the Degrees of 
| this Court, which preſerved Men from Deceit, ſhould not be rendred illu- 
fory, that they could not long ſtand; but this Proceſs got the better of 
| thoſe Reſolutions, on theſe Grounds. «ft, Fhat the extraordinary Juriſ- 
dition might puniſh Contempts by the Loſs of Eſtate, as well as Impri- 
ſonment of the Perſon, becauſe that Liberty being a greater Benefit than 
Property ; if they had Power to commit the Perfon, they might take 
from him his Eſtate till he had anſwered his Contempt, 2dly, to fay that 
4 Court ſhould have Power to decree about Things, and yet ſhould have 
no juriſdiction in rem, is a perfect Soleciſm in the Conftitution of the 
Court itſelf. 
Alſo in the Reigns of Queen Flizabeth and King James the Firſt, there 
are (a) ſeveral ſtrong Opinions, That a Court of Equity could not examine 
(A= where dr give any Redreſa in a Cauſe after judgment at Law, and that Suits in 
"Perſon Equity, to relieve againſt a Judgment at Law, are within the Statutes, 
committed which make it a Premunire to appeal to any Foreign Court, eſpecially if 
to the Fleet the End thereof be to controvert the very Point determined at Law, or to 
for not Per- ſeek Relief after Judgment in a Caſe wherein the Law may relieve, as 
forming a , | 
Decree made Againſt exceſſive Damages, Fc. 
nt, | 
pn maar to a Judgment at Law, was, by Habeas Corpur out of the King's Bench, admitted ts 
Bail, and afterwards diſcharged. Cro. Jac. 341. And to this Purpole, wade 4 laſt. 36, 91. 3 loft. 
123, Dalſ. 81- Moor 836. pl. 1129, 916. pl. 1300. Leon, 241. 2 Leon. 116. 3 Leon. 11, 
2 Brownl. 97. Godb. 244. Rol. Rep. 71, 72, 252. 3 Bullt. 118, 120, Lit. Rep. 37. Cro. Jac. 
335» 344 March g4, 83. 


Hard. 125. But as theſe Opinions tended to render the Juſtice of this Court illuſory, 
Med. 59 whoſe peculiar Province it is to give Remedies in Cafes nor remedial by the 
2 41. ordinary Juriſdiction, and to relax and mitigate the Rigour of the Common 


2 Ch. Ca 9). aw ; they ſeem now to be wholly exploded ; and this ſeems highly reaſen- 


Abr.Eq.130.able, when it is conſidered how uncertain and doubtful the Law in many 


Caſes is before it is determined ; and conſequently that before ſuch Deter- 
mination it, would be impoſſible to relax and mitigate the Rigour 
thereof, | 


COURT or CHANCERY, 


* 2. What Juriſdiction it exerciſes at this Day. page 590 


The antient (4) Rule for the Juriſdiction of the Extraordinary Court of 
Chanccry, was confined to Frauds, Accidents and Truſts; and though ar (9) Three 


this Day, by its Power in granting Injunctions, it curbs the Juriſdiction r 


other Courts, and thereby has ſwallowed up the greateſt Part of the Bu- Cote, ate to 
fneſs of the Common Law; yet it is ſtill under ſome of theſe Notions be adjudged 


that it exercifes a Juriſdiction in relieving againſt Forfeitures, Penalties, in a Court 
where a Compenſation can be made, in preventing Multiplicity of Suits, Honky, 


decreeing a ſpecifies Execution of Agreements, aſſiſting defective Con- vine, Frauds 
yeyances, Oc. but in no Cafe will relieve againſt an Act of Parliament, and De- 


directly againſt (5) a Fundamental Rule or Maxim of the Common Law, ceits +, for 
vor retain a Suit where the Party appears to have a plain and adequate; 8 
Remedy at Law. dy by the 

: | ordinary 
Courſe of Law. 2. Accidents, as when a Servant, Obligor, or Mortgagor, is to pay Money on a cer- 
tain Day, and they happen to be robbed in going to pay it. 3. Breaches of Truſt and Confidence. 


4 Init. 84. 10 Mod. 1. See Cafes Temp. Talb. 3 „ (6) Therefore if Tenant for Life or Years ley 


a Fine, or ſuffer Recovery, Equity will not rei #gain!t the Forfeiture. Preced Chan. 870 . Alſo 
upon this Foundation, That a Court of EquitFahnld not-eelieve agaiaſt a Maxim of the Common 
Law; it was formerly holden, That one Executor could not compel the other to Account, Rol. Rep. 
263.—That one Jointenant could not fue his Companion. Rol. Abr. 376.— That if an Obligee loſt 
his Bond he was without Remedy. Rol. Abr. 375.—S9 where the Leſſor entred upon his Leſſee, and 
luſpended his Rent, and it was held that-he had no Remedy. Latch 149.—80 where the Party be- 
came remedileſs by his own Ad, as by paying Money without an Acquittance. Rol. Abr. 374.—So 
where one on valuable Conſideration promited to make a Leaſe, and it was held, That the Party could 
not ſue on this Promiſe in Equity, becauſe he might have an Action on the Caſe. Rol. Abr. 380. 
But theſe laſt Opinions are now ot no Weight or Authority, as appears by daily Experience. 


— 


+ There are many Caſes of Covin, Fraud, and Deceit, where the Common Law will give Re- 
lief, There is one Species of Action which is called An Aion upon the Caſe far a Decei pt. Vide 


1 Com. Dig. 174. Sc. 


All Matters of Truft are peculiarly within the Juriſdicion of the Court 

= , IS : Abr. Eq. 
of Chancery ; but if a Truſtee does by Fraud and Combination with the,. 
Ceflui que Truſt endeavour to evade any Penal Law, under Pretence that aY:de Tit. 
Truſt is only cognizable in Equity, and that Equity ſhould not aſſiſt a 9 
Penalty, or (4) Forſeiture, yet Chancery will aid remedial Laws, and not That 1 
ſuffer its own Notions to be made Uſe of to clude any beneficial Law. Ponalty can- 

not be de- 

manded in Equity, 2 Chan Ca. 88, (d) That all Forfeitures muſt be waived, as in Waite, to in 
a Bill for the Recovery of Titches. Vern. 60. 2 Vern. 127. Fide Abr. Eq. 40, 127, Ec. for the 
Authority of the Chancery of Great Britain, ice Stra. 149. 


Vol. I. Ss Court 


2939 Court of King's Bench. 


Bract. Lib. 3. which was before one great Court, where the Jufticiar preſided, 
c. 7+ f. 105, was divided into four diftin& Courts, i. e. the Court of Chancery, 
King's Bench, Common Pleas, and Exchequer. 
4 loſt. 0. he Court of King's Bench retained the greateſt Similitude with the An- 
2 Init. 24. tient Curia, or Aula Regis, and was always ambulatory, and removed with 
Co. Lit. 71. the King where-ever he went : Hence the Writs returnable into this Court 
| _— are Coram nobis Ubicunque fuerimus in Anglia; and all Records there ate 
Courts 98. ſtiled Coram Rege, as it is ſtill ſuppoſed to have always the King himſelf 
Rol.Abr. 94 in Perſon fitting in it ; from whence it obtained the Name of the Court of 
King's Bench, and hath always retained a Supreme original Juriſdiction in 
all criminal Matters; for in theſe the Proceſs both iſſued, and was re. 
turnable into this Court; but in Treſpaſs it might be made returnable into 
either the King's Bench or Common Pleas, becauſe the Plea was Criminal 
as well as Civil, 


(A) Df the Jurisdittion of the Court of King's 
Bench, 591. 


And herein, 


1. Of its Juriſdiction in Criminal Matters. 591. 

2. Of its Juriſdiction in Civil Cauſes. 592. 

3. Of its Juriſdiction in reforming and keeping Interi- 
or Juriſdictions within their proper Bounds. 594. 


(B) How far its Pꝛeſence ſuſpends the Power of 
all other Courts, 594- | 
(OC) Df the Fozm of its Pꝛoceedings. 595. 


Madox, c. 19. T OWARDS the latter End of the Norman Period, the Aula Regin 


(A) Df the Jurisdittion of the Court of King's 
Bench: And herein, 


1. Of its Juriſdiction in Criminal Matters. 


Sid. 163, HIS Court is termed the Cuſtos morum of all the Realm, and by the 
2 Hawk. Plenitude of its Power, where-ever it meets with an Offence contra} 
P.C. 6. to the firſt Principles of Juſtice, and of dangerous Conſequence if not re- 
ſtrained, adapts a proper Puniſhment to it, 

4 Inft. 71. It has a peculiar Juriſdiction, not only over all Capital Offences, but 
11 Co. 98. alſo over (a) all other Miſdemeanors of a public Nature, tending 
3 either to a Breach of the Peace, or to Oppreſſion or Faction, or any 
(2) Nor is it Manner of Miſgovernment; and it is not material whether ſuch Offences, 
ngceſlary to | 

he w a Precedent of the like Nature formerly puniſhed here, agreeing in all Circumſtances with the 
Prefeat. 2 Hawk, P. C. 7. being 

in 


* 


COURT or KINGs BENCH. 
being manifeſtly againſt the Public Good, directly injure any particular® Page 592 
Perſon or not. | | 

And for the better reſtraining ſuch Offences, it has a Diſcretionary Power, Hawk. 
of inflicting exemplary Puniſhment on Offenders, either by Fine, Impriſon- P. C. 3. 
ment, or other infamous Puniſhment, as the Nature of the Crime, con- 
ſidered in all its Circumſtances, ſhall require; and it may make uſe of any 
Priſon which ſhall ſeem moſt proper; and it is faid, That no other Court 
can remove or bail Perſons condemned to Impriſonment by this Court. 

Alſo it hath fo Sovereign a Juriſdiction in all Criminal Matters, that an 2 Inft. $49. 
Act of Parliament, appointing that all Crimes of a certain Denomination 2 Jones 53. 
ſhall be tried before certain e doth not exclude the J utiſdiction of Þ Ss 
this Court, without expreſs negative Words; and therefore it hath been * * 
reſolved, that 33 H. 8. cap. 12. which enacts, That all 'T reaſons, c. with- 
in the King's Houſe, ſhall be determined before the Lord Steward of the 
King's Houſe, tc. doth not reſtrain this Court from proceeding againſt 
ſuch Offences. 

But where a Statute creates a new Offence, which was not taken Notice Sid. 296. 
of by the Common Law, and erects a new JuriſdiQtion for the Puniſhment 2 Hawk. 
of it, and preſcribes a certain Method of Proceeding, it ſeems queſtionable P. C. 7. 
how far this Court has an implied ſuriſdiction in ſuch a Caſe. 

Alſo this Court, by the Plenitude of its Power, may as well proceed Dalſ. 25. 
on Indictments removed by Certiorari out of Inferior Courts, as on thoſe 44 E. 3. 31. b. 
originally commenced here, whether the Court below be determined, or oP Ju- 
ſtill in eſſe, and whether the Proceedings be grounded on the Common 131. © 
Law, or on (a) a Statute making a new Law concerning an old Of- (a) As the 


fence. Statutes of 

: Forcible En- 
tries. 9 Co. 118. vide Tit. Forcible Entry and Detainer.— And the Statute of Ph. & Ma. againſt 
Perſons taking away Females under the Age of ſixteen Years, from their Guardians, Cro, Car, 
465. 2 Inſt, 549. 2 Lev. 179. 2 Mod. 128. 2 Jones 53. 3 Keb. 75, 94, 106, 273. 


But the Court of King's Bench will not give Judgment on a Conviction Carth.6. ad- 
in the Inferior Court, where the Proceedings are removed by Certisrari, “ judgedinthe 
but will allow the Party to waive the Ifſue below, and to plead de news, Cale of one 

| g 8 . Baker, who 
and to go to a Trial upon an Ifſue joined in B. R. eee 


ed at King /ton upon Hull, for ſpeaking ſeditious Words. 


There are many Caſes where a Certierari is not to be granted, and others, where grantable, to 
be grantable under Terms, Sc. See Table to Stat. Tit. Certiorari. | 


Nor can a Record, removed into the King's Bench from an Inferior Hawk. 
Court, regularly be remanded after the Term in which it came in; yet if . — and 
the Court perceives any Practice in endeavouring to remove ſuch Record, Authorities 
or that it is intended for Delay, they may in Diſcretion refu'e to receive it, there cited. 
and remand it back before it is filed. 

Alſo by the Conſtruction of the Statutes, which gave a Trial by N7/ 4 laſt. 74. 
prius, the King's Bench may grant ſuch a Trial in Cates of Treaſon or Fe- Raym. 364. 
lony, as well as in common Cafes, becauſe for ſuch Trial, not the Record, 
but only a Tranſcript is ſent down. | 

And by the 6 H. $. cap. 6. it is enacted, That the King's Bench have 
* full Authority, by Diſcretion, to temand as well the Bodies of all (5) (5) Extends 
« Felons removed thither, as their Indictments, into the Counties where not to High 
the Felonies were done; and to command all Juitices of Gaol-Delivry, Raaba, 

* Juſtices of the Peace, and all other Juftices, to proceed thereon aiter * 
* the Courſe of the Common Law, as the ſaid Juſtices might have done, 
* if the ſaid Indictments and Priſoners had not been brought into the ſaid 


King's Bench.“ 
88 2 The 


| COURT ore KING's BENCH. 


(a) 4 laſt. 3. The Judges of this Court, are the (a) Sovereign Juſtices of Oyey and 
9 Co.118.b. Terminer, Gaol-Delivery, Conſervators of the Peace, Tc. as alſo the 
Cos lalt.73-(p) Sovereign Coroners ; and therefore, where the Sheriff and Coroners 

88593 may receive App als by Bill, a forttori they may; alſo this Court may (c) 


Inſt. 74. . * a 3 
Vie. 157. admit Perſons to Bail in all f Cales accoiding to their Diſcretion. 


t 2v. As to this, if it's for Treaſon, Murder, or a Capital Felony, plainly expreſſed in the War- 
rant, and theie is not any Circumltance, in tavour of the Priſoner ? 


2. Of its Juriſdiction in Civil Cauſes, 


17 E. z. 0. At the firſt Diviſion of the Courts, the original Intention appears pl:inly 
Rol. Abr. to have been to confine the Juriſdiction of the Court of King's Bench to 
536, 537- Matters merely Criminal; and accordingly ſoon afterwards it was thus 

|. enacted by (4) Magna Charta, cap. 11. (% That Common Pleas ſhall nat ful- 
(4) For the 1, (J) our Court, but be held in @ certain Place + Hence it is, that at this 


1 Day this Court cannot determine a mere Real Action, 


tute, and 

what ſhall be ſaid a Common Plea, vide 2 Inſt. 21, 22. Rol. Abr. 536, 637. (e) But theſe ge- 
neral Words bind not the King, for he may bring an Action there for a Common Plea, 2 laſt. 23, 
2 Rol. Rep. 290. ( / ) This extends both to the King's bench and Court of Exchequer, 2 liſt, 
23, 5509. But vide 4 Init. 113. | : 


2 Inſt, 23. But notwithſtanding Common Pleas cannot be immediately holden in 
4 laſt. 72, Banco Regis, yet where there is a Defect in the Court, where by Low they 
113. J vide . = . Gn 18; x 
2 Sand. 256. may be holden originally, they may be holden in B. X. As if a Record 
Show. P. C. come out of the Common Pleas by Writ of Error, there they may hold 
87. Plea to the End; ſo where the Plex in 2 Writ of Right is removed out of 
the County by a Pone in B. R. lo on a Writ of Mefte, Replevin, c. 
2 Inſt. 23, So any Action vi & armis, where the King is to have a Fine, as EjcQ- 
f ment, Treſpaſs, Forcible Entry, Sc. being of a mixed Nature, may be 
commenced in B. &. . | 
2 Inſt. 23 Alfo any Officer or Miniſter of the Court, intitled to the Privilege 
— uk thereof, may be there ſued by Bill in Debt, Covenant, or other Pertoaal 
2 Bullt. 123. Action ; for the Act takes not away the Privilege of the Coutt. 
4 Inſt. 71. And this begat the Notion, That if a Man was taken up as a Treſpaſſer 
Tre Car. in the King's Bench, and there in Cuſtody, they might declare againtt him, 
330. in Debt, Covenant or Account; for this lkewiſe was a Caſe of Privilege 
| ſince the Common Pleas could not procure the Priſonets of the King's 
Bench to appear in their Court; and therefore it was an Exception out ol 
the Statute of Magna Charta. 
(g) By the Starute of G/ouce/ter, cap. 8. None ſhall have Writs of Tret- 
z) It was a 0 5 0 — f g N _- 
Maxim of Pals before Juſtices, unleſs he ſwear by his Faith that the Goods taken away 
the Common were worth forty Shillings. 
Law gud | 
placita de Catallis, Debitis, Ec. que ſumman 30s. attingunt, del eam excedunt, ſecundum Legen & 
conſuetudinem Angliæ fine Brevi R git flocitari nin Debent, 2 Init, 312, 6 E. 1. For Expoſition 
whereof, vide 2 Init. 310, Cc. put but for Example; for fo it is in Debt, Detinue, Covenant, Cc. 
2 Inſt. 391. Secur in Treſpaſs vs & armis, where the King is to have a Fine, tor a Fine cannot be 
aſſeſſed but by a Court of Record, 2 Iaſt. 391. F. N. B. 47. 3 Mod, 276.—80 in Treſpais for tak ng 
Charters concerning a Freehold ; for it is a Maxim in Law, that ſuch Pleas ſhall not be in any Court 
but of Record. 2 Init. 391. F N. B. 47. Raym, 293. This Courſe of making an Affidavit, by Ex- 
perience, was lo dangerous and troubleſome, that it was forborn; and the Defendant lett to take ſuch 
Exceptions as the Common Law gave him. 2 Inft. 391. If upon a Nonſuit in an inferior Court 165. 
is given for Coſts, by 23 H. 8. c. 16. Debt lies for it in B. R. becauſe given by a ſubſequent Statuie. 
Cro. Eliz. 96. Leon. 316. Por as the Inferior Caurts, which ate not of Record, regularly cannot 
hoid Plea of Debt, &c. or Damage, unlels under 405, So the Superior, which are of Record, cannot 
valets above 4os. 2 laſt. 391.—{But if the Damages are laid in the Declaration, to 40s. at leaſt, the 
Superior Courts, hold the Plea, and will not ſtay the Suit on Motion. And it is the Privilege of the 
Subject to ſue in any of the King's Courts (according to the Nature of the Action) as he plea'es. 
The Court of King's Bench now holds Plea in all Actions, (Real and wars Impedit excepted) ſup- 
poſing the Defendant to be in the Cuſtody of the Marſha!, if the Proceedings are by Dill.—If by 
Original, there is not any Occaſiou for that Fiction.] 
% Of 


are 


COURT oF KINGs BENCH, 


* 2. Of its Juriſdiction, in reforming and keeping inferior Jutiſdictionse Page 594 


within their proper Bounds, 


The Court of King's Bench, as it is the Higheſt Court of Common Law, 
hath not only Power to reverſe erroneous Judgments for ſuch Errors as a p- 2 Hawk. 
pear the Defect of the Underſtanding, but alſo to puniſh all inferior Magif- , *. 
trates, and all Officers of Juſtice, for wilful and corrupt Abuſes of their g > 157+ 
Authority againſt the obvious Principles of natural Juſtice ; the Inſtances pl 3. f 
of which are ſo numerous, and fo (a) various in their Kinds, that it ſeems | 
needleſs to attempt to inſert them. 2 lane 
; ; Kiong'sBench 
called the Sheriff of Middleſex, and appointed that Watches ſhould be ſtrictly kept in the Suburbs, 
and about the New Buildings, as a Thing belonging to the Care of this Court. Sid. 218. 


Judgment was given in an Action in the Sheriff's Court of London, and Buxton, v. 
aſter it was removed to the Mayor's Court by a Levata Querela, within Sing leten, 
which Court there are four Attornies, and by excluſive Cuſtom no other g Ca. 2 
can be Attorney there ; and one of the Attornies there was aſſigned to the , Keb. 432. 
Plaintiff by the Recorder; but becauſe the preſent Mayor was concerned in 8. C. 
the Cauſe, the ſaid Attorney, and all others reſuſed to act for him: And by 
Maynard, No Perſon can withdraw hinifelf out of the Juriſdiction of this 
Court, which hath fuperintendant Power, If an Officer refuſes to do his 
Duty; and he mentioned a Cafe cited by Ney, where the Biſhop of Exon 
refuſed to allow Criſin, or Baptiſmal Oil to the Parithioners of D. and a 
Mandamus was directed to him out of this Court: So in all Cafes, as 
where the Ordinary refules to grant Probate of Wills, Fc. Mild was of 
the fame Opinion, That if any Court refules to do ſuttice, this Court may 
command it ; and in this Cafe it will be in the Power of the Attornies to 
delay Juſtice ; and therefore the Court tent fur the Recorder and informed 
him of the Matter, and declared, that this was good Cauſe to forejudge 
the Attorney, and that it was a dangerous Matter to deny Juſtice in ſuch 
a Manner; and mentioned the Abbot of Crewland's Cale, 20 E. 4. where 
the Liberties were ſeized becauſe he had not Officers. 


(B) How far its Pꝛeſentce ſuſpends the Power of 
alt other Courts, 


Hs Court being the Supreme Court of Oyer and Terminer, Gaol- H. P. C. 156. 


Delivery and Eyre, its Preſence ſuſpends the Power and avoids the? N 
4 27 Aſſ. pl. t. 


Proceedings ol all other Courts of the fame Nature in the County wherein ng 
5 * * . _ * . * . ' 3 n 27» 
it 1s, during its Sitting there, (6) eſpecially if the Juſtices of fuch Courts 2 Hawk. 


have Notice of its ſitting. F.C 
(5) Or without Notice, Per 4 Iaſt. 73, 


ounty be removed before Commit: 4 laſt. 73. 
fioners of Oyer and Terminer into the Cyunty where the King's Bench fits, 
they may proceed; for that the King's Bench not having the Indictment 
belore them cannot proceed for this Offence. 
But if an Indictment is found in the Vacation-time in the fame County 
in which the King's Bench fits, and in Term-time the King's Bench is ad- 4 Toft. 73. 


journed, there may be (c) a ſpecial Commiſſion to hear and determine it. (e) bat it is 
beſt if ſuch 


Commiſſion bear Tee in Term-jime. z laſt. 27. & vide Keilw, 132. Dyer 286. pl. 45. 2 Hawk. 


P.C, 8. (C) Df 


But if an Indictment in a foreign 


\ 


COURT or KINGs BENCH; 


* Page 595 (C) Df the Form of its Pꝛoceedings. 


Y;4: Head of HE Civil Side in the King's Bench commences on a Suppoſition of a 
 Preceſi. Treſpaſs committed by the Defendant in the County where it re. 
fides, and that he is taken up by Proceſs of that Court, as the Sovereign 
Eyre, and com nitted to the Marſhal, in which Caſe he may be declared 
againſt in any Civil Action whatſoever, | 
The firſt Procels therefore is a Bill either Real or Feigned, and ſo called, 
becauſe its Foundation was the Bill of Complaint in Court touching the 
Treſpaſs; on this is founded the Latitat, which fuppoſes that the Defznd. 
ant had eſcaped, and therefore iſſues in the King's Name, to apprehend 
the Party wherever he may be found; for the King has an univerſal Juriſ- 
diction over all his Subjects, and conſequently may call any of them that 
fled from the Juſtice of his own Court. 
All Procefs or Writs of Appeal, and all Proceſs on Indictments removed 
18 hither by Certiorari ſrom a (a) foreign County, ought to be returnable 
(« ) But ” Coram nobis ubicungue fuerimus. * 
Proceſs upon 


Bills of Appeal againſt one in Cuſtodia Mareſchalli, ought to be returnable Coram nobis apud Weft. 
monaſlerium, 2 Hawk. P. C. 8, 9. Of Inditments commenced in the King's Bench. 2 Hawk, 


. 
FS. And ſo are Proceedings in Civil Suits, in this Court, by Original. 


9 Co. 118. : Alſo it hath been reſolved, That where the Court proceeds on an Offence 
Co. Lit. 134. committed in the fame County wherein it fits, the Proceſs may be made 


4.5 1. returnable immediately; but that where it proceeds on an Offence removed 


2 Kol. Abr. Þy Certiorari from another, there muſt be fifteen Days between the Tefte | 


626. and Return of every Proceſs. 
2 Inſt, 550, 


Court of Common Pleas. 


9. broken, and the Aula Regis, which was one great Court, divided 
into four diſtin Courts, as we have them at this Day in Weſt- 

minſter-Hall; the Common Pleas was eſtabliſhed for the Determination 

of (5) Pleas merely Civil, and was at firſt ambulatory, and removed with 

(5) Becauſe the King wherever he went; but by (c) Magna Charta, cap. 11. Commu- 


— agg nia placita non ſequantur (4) Curiam noftram ſed teneantur in aligus 


Subject and certo Loco. 
Subject were 
to be there determined, therefore the Stile of this Court was Placita coram, Cc. or Common Pleas ; 
the Word Pleas, antiently ſignifying the Convention of the States iz Campi, vis Germanice in Placts; 
and becauſe in thoſe Conventions of the States all Caules were heard, debated and determined, there- 
fore by Corruption they got the Nm of Pl-as from the Court where they were decided: Hence the 
Court that was particularly erecte io hear and determine ſuch aud fuch Cauſes, was called the Court 
of Pleas, Duft. 395. (e) That tuis Cont was not created by or ſoon after the making of Magna 
Charta, vide Co. Lit. 71. b. 2 Inſt. 22, And for my Lord 2 Opinion of the Antiquity of it, 
wide the Prefaces to the 8 and 9 Rep. and 8 Co, 145, (4) Before this Act, Common Pleas might 
have been held in B. R. and all original Writs were returnable there. 2 loſt. 21, Th 
e 


Maddox, c. { OWARDS the Norman Period, the Power of the Juſt iciar was 


0 
0 
0 
2 
{ 
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COURT or COMMON PLEAS. 


The Juriſdiction of this Court is founded on (a) original Writs iſuing *Page 596 
out of the Chancery, which are the King's Mandates for them to proceed 4 laft. gg. 
on, to determine ſuch and ſuch Cauſes ; theſe Writs iſſue out of Chancery, ( Bratton, 
becauſe, when the King's Court was but one, the Chancellor had the Scal aa ht 9 2 
and therefore, when they were divided, he ſealed all original Writs. By this 8 * 
Method the Seal was a Check on the other Courts, to know what Cauſe was Warr ante 
there, and likewiſe, that the (5) Fines for having Juſtice in the King's J*ri/didtie- 


Court ſhould be anſwered incontinently before there were any Proceedings. 3, 3 


L the ſame 
Purpoſe is Fleta, lib. 2. c. 34. f. 85. Briton 2. b. ſays, On the Eſtabliſhment of this Court, that they 
fall plead ſuch Common Pleas as we ſhall command them by our Writ, ſo that the Proceedings on 
our Writs may be recorded. (5) In Maddox 293 to 314. there are Variety af Inſtances of Fines 
;ccorded for having Juſtice in the King's Courts. See Anc. Dial. of Excheq. 56. 


But this is to be underſtood when the Cauſe is between common Per- 4 laſt. 99. 
ſons; for when an Attorney, or any Perſon belonging to the Court, is 
Plaintiff, he ſues by Writ of Privilege, and is fued by Bill, which is in 
Nature of a Petition ; both which originally commence in the Common 
Pleas, and have no Foundation in the Chancery, 

This Couit, my Lord Coke ſays, is the Lock and Key of the Common jaſt. 

Law in Common Pleas ; for herein are Real Actions, whereupon Fines 13 

and Recoveries do paſs; as alſo all other Real Actions by original Writs; 

iſo Common Pleas Mixt or Perſonal, in divers * of which the King's 

Rench has a (c) concurrent Juriſdiction with this Court. (c) But the 
Juriſdiftion 

of each Court is ſo well eſtabliſhed, that at this Day the Court of King's Bench cannot be authorized 


to determine a mere Real Action; ſo neither can the Court of Common Pleas, fo inquire ot Felony 
or Treaſon, 2 Hawk. P. C. 2. Vide Tit. Court of King's Bench. 


® Sce Note ante, at the End of f. 393. 


This Court, without any Writ, may upon a Suggeſtion grant Prohibi- 4 loſt. 99. 
tions, to keep as well Temporal as Eccleſiaſtical Courts within their Cd) Said to be 
Bounds and Juriſdiction, without any Original or Plea depending; for the N by 
Common Law, which in theſe Caſes is a Prohibition of itſelf, ſtands inſtead judges of 
of an Original, | England, 

| Mich. Jac.1. 
And that there were ſeveral Precedents to this Purpoſe. Cd) All Prohibitions for incroaching Juriſ- 
diction iſſue as well out of the Common Pleas as King's Bench. Vaugh. 157. per Vaughan Ch. Juſt. 


This Court, in Term Time, may award a Habeas Corpus by the Com- Vaugh. 154. 
mon Law, + for any Perſon committed for any Cauſe under Treaſon eden 
Felony, and thereupon diſcharge him, if it ſhall clearly appear by the 7 
Return, that the Commitment was againſt Law, as being made by one 
who had no Juriſdiction of the Cauſe, or for a Matter tor which, by Law, 
no Man ought to be puniſhed, 


+ So it may by the Habeas Corpus AF, 31 Car. 2. c. 2. So by the ſame Stat. any Juige of this 
Court, may in the Vacation award an Habeas Corpus, 


This Court, upon an Adjournment, upon a Foreign Voucher may hold 4 loft. 1-0, 
Plea likewiſe upon other Foreign Pleas, and upon general Baſtardy, Ae 
ungues accouple in Loiale Matrimony, &c. for none but the King's Courts, 
and no inferior Court, ſhall write to the Biſhop ; fo likewiſe upon Antient 
Demeſne pleaded. 


-_ — —u— 


*Page 597 *. Court of Exchequer. 


(A) Df the Nature and Antiquity of this 
Court, 597 4 3 

(B) In what Cales it has a Jurisdiction, 598. 

(C) Ok the Manner of its Pꝛoceedings. 600. 


(A) Of the Nature and Antiquity of this Court. 


8 HE Court of (a) Exchequer is an (5) antient Court of Record, for 
4% The 2 all Matters relating to the Revenue of the Crown. 


Common 

Derivation of the Word is from the old French Word E/chequier, which ſignifies a Cheſ5-board, or 
Cheguer Work; and becauſe a Cloth of that Kind was laid upon the Table upon which the Account- 
ants told out the King's Money, and ſet forth their Accounts, in the fame artificial Manner as is 
done in the Cofferer's Account at this Day, it was called the Court of Exchequer, Maddox 10g, 
Spelm. Gloſſ. Tit. Scace*. Forteſe, en Monarchy, the Notes there, 117, 118. (5) It was formed 
from the Exchequer in Normandy, which was a Court of Sovereign Juriſdiftion, and ſuperintended 
all Manner of Complaints, by and againſt the Sheriffs and Biilifts who exerciſed an ordinary Jurifdic- 
tion, and whole Duty it was to gather the Duke's Rents in each Bailiwick, and to account tor the 
ſame in this great Court; and as in the Court of N:rmandy the great Officers of State fat as Judges, 
ſo with us, before the Diviſion of the Courts, the great Miniſters, as the ſuſſiciar, Conſtable, Sene\- 
chal, Chancellor, and Treaſurers, fat in this Court; but the Treaſurer uſually preſided, as bef? ac- 
quainted with all Matters relating to the Revenue. Maddox 109, Vide allo for the Antiquity of 
this Court, and of its ſeveral Officers, and their Duty, 4 luſt, 103. Sav. 48, 2 luſt. 104, 105, 


551. 


(c) The In the (c) Exchequer there are cven Courte, 5 The Court of Pleas, 
Court or 2- The Court of Accounts. 3. The Court of (4) Receipt. 4. The Court 
Firſt-Fraits of Exchequer (e) Chamber, beipg the (/) Aſſembly of all rhe Judges of 
and Tenths, Englund, for Matters of Law. 5 {s) The Court of Exchequer- Chamber, 
+= ng for Errors in the Court of Exchequer. 6. (5) The Contt of Exchequer- 
7 otra b Chamber, for Errors in the King's Bench. 7. (i) The Court of Equity in 
Queen the Exchequer-Chamber. 

Mary, 

Parl. r. ſeſf. 2. c. 10. and the Cle; ey diſcharged thereof by 2 3 Ph, & Ma. c. 4. But by the Firſt 
of Eliz. c. 4. the Firſt-Fruits and Tenths are re-untce« to the Crown, but no Court is revived, but 
the ſame to be within the Rule, Survey and Government of the Exchequer, Cc. 4 Inſt. 120... 
The Court of Augmertations was erc&ed by 33 H. 8. c 39 But Queen Mary, according to the 
Power given her by the Statute 1 Ma. c. 10. by Letters Patent dated 23 Fanzary in the fame Year, 
dilolred the ſame Court; and the next Day, by other Letters Patent, united the ſame to the Exche- 
aver, which was utteriy void, becauſe ſhe h:d diſſolved the fame before, 4 Inſt, 118. Mcor 289. 
But vide Plow. 377, 542. and the Banker's Caſe, where, by the Opinion of Lord Smmers, the Unit- 
ing of the Court of Augmentations to the Court of Exchequer was not abſurd, nor an impracticable 
Thing, (d) This is the true Centre, into which all the King's Revenue and Profit ought to fall, 
2 Init. 197, (e) What Caules are to be adjourned thither, and the Method there, as t the argu- 
ing of them by the Judges, 2 Bulſt. 146, Lev. 7. (f) 4 Inſt. 68, 110. (g/ Erected by 31 Ed. z. 
1. (5) Eredted by 27 Eliz. c. 8. [i) The Lord Treaſurer, Chancellor, and Barons ot the 
Exchequer, are the Judges of this Court; and their Juriſdiction is as large, for Matters of Equity, a8 
tuat of the Barons in the Court of Exchequer, for the Benefit of the King, by the Common Law. 


4 laſt. 118. | 


(B) In 


Is 


oy 


or 


„„ ö 


— 


— 


COURT or EXCHEQUER:; 


* (B) In what Caſes it has a Jurisdiftion, »page;98 


Y the (a) Statute of Rutland, made 10 E. 1. (b) © No Plea ſhall be 
** held in the Exchequer, ualeſs it ſpecially concern the King or biss) it bath 


„ Ain ” oubty 
Miniſters, od, when? 

| this is an A& 

of Parliament, or an Ordinance only, made by the King, ſor the better Order of this Court. Plow. 
229. 4 Iuſt. 113. — hut 2 laſt, 551, it is (aid, there is a Writ in the Regiſier under Title Brevia de 
Satub, which recites the Words oi this Statute ; and in the Margent of the Writ Statut de Rutland 
is quoted ; fo that without Queſtion this Statute was made by Authority of Parliament, And 4 Inſt. 
113. it is ſaid, it is entered in the Parliament Rolls, & vide 8 Co. 20. ——But 4 Inſt, 114. it 
is laid, the Writ is founded upon the Common Law and Cuſtom of the Realm. (6) This is only 
in Aſirmance of the Common Law. 3 


The King's (c) Farmer may ſue one that detains from him Part of the 38 AM. 20. 
Poſſeſſions that he hath from the King, out of which the Farm is to be __ Abr. 
paid, by which he cannot pay his Farm to the Kin, 79 So of his 

| Debtor F. 2 Inſt. 551. 


+ And by this Fiction, the Court of Pleas hath a Concurrent Juriſdiftion with the Common Pleas 
and King's Bench in Civil Suits, (except Real Actions and Quare Impedit.) | 


The Debtor (4) of the King's Debtor may ſue here by Que minus 4 Tnft. 112. 

(4) That the 

Leſſee of the King's Leſſec is not intitled to the Privilege of the Court of Exchequer. Owen 38. 
[But ſee the preceding Note, and the fame Fiction is uicd on the Equity Side.] 


An Information for the Queen and Party, upon the Statute of Liveries, 

. . , Sav. 134. 
8 E. 4. cap. 2, was brought in the Exchequer, though by the expreſs Words 45 1 
of the Statute it ought to be in the King's Bench, or Common Pleas, before Cavendifs, 
juſtices of the Peace, c. but the Exchequer is not mentioned; and it was adjudged. 


adjudged it lay in this Court, becauſe the Queen was Party, and there wares —.— 


no Negative Words ; without which (e) this being a Superior Court ſhall 2 3 
have Juriſdiction, Moor 564. 
S. C. upon 


a Writ of Error in Cam'. Scacc, reverſed as to the Informer ; for the Penalty was given to him only | 
that in ormed in the Coutts ſpecially named. 2 And. 127. S. C. reverſed accordingly. (e) Plow. 
Com. 203, 0 


If che King's Farmer ſues in the Exchequer againſt a Perſon for detain- 38 Af. 29. 
ing of 't ithes, Parcel of the Poſſeſſions to him leaſed in Farm by the KingRo Ar. 
thou h the Right of Tithes comes in Debate between them, yet the Court : 
ſhal; not ge ouſted of Jutiſdiction. 

If F. F. be Parſon impropriate of D. and B. Vicar there, and the King Lane 1c0, 
Patron of the Vicarage, and there is a Debate between the Parſon and Vicar not "2 
tor Tithes, the Suit for theſe Tithes ought to be in the Exchequer. SE + 

[f (/) a Coprhelder of the King's Manor be ſued in the Ecclefiaſtical Lane 39. 
Cousts for Tithes, upon a Suggeſtion zn Scaccaris, that he preſcribed to n 3 ph 
pay a certain Modus decimandi, he ſhall have a Prohibition there, and this % $» of 
Modus ihall be tried there. the Kiog's * 

Fa mer. Lit. Rep. 628. 


lf a Man be amerced in the King's Leet, and upon Proceſs out of the _ $6: 
or, . 


Exchequer the Bailiff diſtrains him for the Amercement, and he brings ene 
| Treſpais, ** 


COURT or EXCHEQUER. 


Treſpaſs, he ought to bring this AQtion of Treſpaſs in the Office of Pleas 
of the Exchequer ; for the Bailiff levied it as an Officer of this Court, 


Þ+ Sed gu. If ſuch Action may not be brought in B. R. or C. P.? 


Rol. Abr. If an erroneous Judgment be given in a Formedon in a Copyhold Court, 
539- in the County where the King is Lord, the Party againſt whom the Judy- 
=_ = ment is given may ſue, by Petition or Bill to the King, in the Eæcheguer- 
jornatur., Chamber, in the Nature of a Writ of Falſe Judgment, for the Revertal of 
this Judgment ; for as in the Court of a common Perſon, the proper Suit 
for Reverſal thereof is to the Lord, by Petition; fo it is here to the King; 
*Page * and the Exchequer-Chamber is the more proper to ſue to the King b 
ge 599 anc q prope | 8 dy 
| Petition than the Chancery, becauſe it concerns the King's Manor, 
Rol. Ab. 539. An Action of falſe Impriſonment, or other Action, may be brought 
Lanes 3. S. C. againſt the Under-Sheriff, in the Exchequer, though the Sheriff be the 


Sheriff Officer of the Court, for the Court takes Notice of the Under · Sheriff alſo, 


4 loft. 118. If 4. holds Lands of the King by Fealty and Rent, and makes a Leaſe 
thereof for Years to B. and C. pretends a prior Leaſe to him by 4 though 
there is a Rent iſſuing out of thoſe Lands to the King, yet neither B. nor 
C. can ſue in this Court by any Privilege, in reſpect of the Rent; for that 
the King can have no Prejudice or Benefit thereby; for, whether B. or C. 
prevails, the Rent muſt be paid, * 


* Sed gu, If he may not ſue here, by uſing the common Fiction. 


4 loſt. 118. But if the King extends Lands, as the Lands of A. for the Debt of 4. 
and leaſes the ſame to B. for Years, reſerving Rent, and C. pretends that 4 
had nothing in the Land, but that he was ſeiſed thereof, fc. this is within 
the Privilege of the Court; (a) for if C. prevails the King loſes his 

(a) The Rent. ; 

King 

brought Debt againſt a Prior Alien, and the Prior had Proceſs againſt A. who detained Goods from 

him, without which he could not anſwer the King; and A. came and claimed the Goods as his 


Tithe as Parſon of B. and thereupon Iſſue was taken for the King triable in the Exchequer, 
4 Inſt. 111. 


4 Inft. 119. If the King leaſes to A. for Years, rendring Rent, the King may diſtrain 
in all other the Lands of A. for his Rent, yet A. hath no Privilege for his 
other Lands, to bring them within the Juriſdiction of this Court. 

Hard. 160, If a Man files a Croſs Bill in this Court, he need not intitle Limſelf to the 
Juriſdiction of the Court, becauſe the Croſs Bill is grounded upon another 
Bill in Court. 

Hard, 160, So if a Man be ſued in the Office of Pleas, he may have an Engliſb Bill to 

be relieved againft that Suit, without ſetting forth Matters of Juriſdiction. 

Hard. 176. If A. is outlawed at the Suit of B. and Lands in the Poſſeſſion of 4. 
extended, and C, claims Title to them, and pleads to the Inquiſition, if C. 
will bring an Ejectment for them, it muſt be in this Court, becauſe the 
King's Revenue is concerned. 

Hard. 193. If A. hath Title to Lands under an Extent out of the Exchequer, for 
Debts in Aid, he muſt bring his Ejectment for them in this Court, and 

(5) Where having brought his Ejectment for them in the (5) Common Pleas, upon 

not allowed Motion he was ordered to proſecute here, 

to proſecute N 

in Chancery. 2 Vera, 426. & vide Vern. 220, 469. 


Sav. 22. By the 33 H. 8. cap. 39. ſ. 57. the Court of Exchequer has Power to 
Hard. 334. diſcharge all Debts and Duties due to the King, upon any Equity diſcioſcd : 
f an 


n e 


COURT or EXCHEQUER. 


and it is by Virtue of this Act that they diſcharge Recognizances ; and it 

ſeems by the ſaid AQ, that they diſcharge Penal Laws + made before this T N. f 
Statute ; but all Penal Laws made after the Statute cannot be diſcharged, 

but muſt be compounded, |} 


| The Author muſt, 1 conceive, mean that Actions on Penal Statutes may be compounded by Leave 
of the Court, the Parties intereſted conſenting, and moving the Court, where the Action is depend- 
iog, for that Purpoſe.— But certainly the Courts cannot ſuſpend the Operation of Laws in Force. 


— — 


* (C) Df the Manner of its Pꝛoceedings. #®Page600 


F prohibited Goods are ſeiſed, and Proclamation made according to the 
| Courſe of the Court, the Owner ſhall not have them (a) delivered unto Sav. 10. 


him upon Security, without putting in (5) a Plea, ſhewing Cauſe why he (a) By 38 
ſhould have them. 5 


: Writ of De- 
livery ſhall be granted but upon good Security, and for Goods periſhable, or where the Informer ſhall 
delay the Trial, (5) Upon a Bill in Equity to diſcover the Value of Cordage ſeized tothe King's 
Vie, the Defendant, in his Anſwer, made Title to it as his own ; and upon giving Security had a 
Writ of Delivery, though the King claimed the Property as his own Goods, and not as Goods for- 
feited. Hard. 191. But it was faid, it would have been otherwiſe if the King's Title had appeared 
by Inquiſition or other Record, 


Before the 5; R. 2. ſo great Care was taken of the King's Revenue, that 4 laſt. 110. 
no Man might ſue or plead for their Diſcharge of any Debt, Account or 
Demand in this Court, without expreſs Command, or Letter of the Grear 
Seal. | 

But by 5 R. 2. cap. 9. this Practice was declared illegal, and ordained, 4 laft. 110. 
That the Barons ſhould have Power to hear every Anſwer of every Demand 
in this Court; ſo that every Perſon, fc. may plead, ſue c. without 
ſuing any Writ or other Commandment. 

In caſe of an Outlawry, it is the Courſe of the Exchequer to prefer an | 
Information, in Nature of a Trover and Converſion, againſt him that hath — 2 


the Goods of the Party outlawed. .” Ok rs 
Will. Rep. 


44s. pl. 128, 684, 687. 699. 2 Wil. Rep. 269. pl. 68. 270. Comyns g1. pl. 34. Ld. Raym. 
305. Saik, 395, 408. pl. 4. 5 Mod, 109. Carth. 441. Skin. 617. pl. 13. Comb. 107, 470. 
Fitzgib. 265, 266. 10 Mod. 188, 189, 357, 380, 409. 11 Mod. 173. pl. 18. 12 Mod. 176, 176, 


177, 438. 


I | Court 


LY 


age Court of the Conſtable and 
Earl Marſhal. 


Maddox 27. N the King's own Court, eſtabliſhed by William the Conqueror, there 
Fleta, lib. 2. | were High Officers, called the (a) Conſtable and (4) Marſhal, to 

_ ©, 31. Spelm. ® whom chiefly belonged the Conuzance of Matters of Honour, War 
_ (a) and Peace; and therefore all foreign Facts committed by the King's 
H N:rman Subjects were referred to them to determine, according to the Law of 
Extraction, Nations and of Arms, 


and came 

from their Comes Stabuli ; there was the like Officer in France, called Le Confable de Franc, who was 
the Great General of the Army, whoſe Power was confined to Matters of War only: But it ſeems the 
Conſtable of England had a Civil as well as n Military Juriſdiction, eſpecially as to Matters tranſacted 
in foreign Parts: This Officer was firſt created in ¶Milliam the Conqueror's Time, and was antiently 
hereditary, and went to Females; but, being an Office of ſuch high Power and Dignity, it became 
formidable to the Crown; and therefore H. 8. got rid of it, ſince which there has been no ſuch Offi- 
cer for a Conſtancy, but only one created pro hac vice. Vide the Note: to Forteſ. on Monarchy 130. 
48 E. 3. 3. 13H. 4. 4. 5. 4 loſt. 127. Dyer 285. (b) Of the ſeveral Kinds of Marſhals that were 
Attendants on the King's Court, and the Nature of their Offices, vide Maddox 31, 32, 33. And that 
the Marſhal who was joined with the Conſtable, fat as Judge with him, and was called the Ear! Mar- 
ſhal, or Marſhal of England, vide Pleta, lib. 2. c. 3. Maddox 33. Show. P. C. 60. Co. Lit. 74. 
4 laſt. 123. 


But to underſtand the Nature and Jurifdigion of this Court, at preſent 
I ſhall conſider, 


(A) Df the Manner of Holding this Court ; and 
herein, whether it can be held by Commiſſion, by 
the Earl Marſhal only; and whether it may be 
pꝛohibited if it exceeds its Jurisdittion. 601. 

(B) In what Caſes it has a Jurisdiftion, 602. 

0% Ok the Form and Manner of its Pꝛoceedings. 
003. | 


— 


(4) Ok the Manner of holding this Court: 
and herein, whether it can be held by 
Commillion, by the Earl QBarthal only; 
and whether it map be pꝛohibited if it exceeds 
its Jurisdiction, 


T ſeems (c) agreed, that during the Lunacy of the Farl Marſhal, this 
Court may be holden before Commiſſioners deputed to exerciſe his 


(-) So re- 
ſolved in Office. 


Parker's a It 
Caſe. | 

Lev, 239. and Sid. 353. S. C. cont? Tcuiſden, who held ſuch Commiſſion illegal, and againſt the Peti- 
tion of Right, 3 Car. 1. But per 2 Hawk. P. C. 14. ſuch Commiſlicns, founded on the plain Neceſ- 


ſity 


* 


VV 


COURT or rn CONSTABLE D EARL MARSHAL; 


It has been a Matter greatly debated, whether this Court can be hold-*Page 602 
en before the Lord Marſhal only, without a Conſtable; and thoſe who 
are for the Negative, ground their Opinions chiefly on the Statutes, (a), 
antient Law Books and Records, which ſeem to mention the Conſtable as (2) To this 
the only, or at leaſt as the principal Judge of this Court. | 1 

| 37H. 3.5.4. 

$E. 3. 3. H. 6. 20. 30 H. 6. 6. 13 H. 4. Rufoweirth's "1. 107. E. 
rs 3 ul 123. Co. Lit. 74. b. Ss ts N Coll. vol. . 101. S. P. C. 65. 


But notwithſtanding this, the conſtant Practice, eſpecially ſince the Ex- Hob ** 
tinguiſhmeat of rhe hereditary Office of Conſtable in Henry the Eighth's Rol. Rep. By. 
Tine, ot holding ('11s Court by the Earl Marſhal only, and the general 2 Lev. 134. 
Notions of our (/ |udges and Lawyers, of the Legality of ſuch Court, Sew 153. 


ſcen; in a great Meute to eſtabliſh a contrary Opinion, and that at this or 353. 
5 v. 230. 
Day it may be holds before the Earl Marſhal only. Show. P. C. 


(5) That in the Reigns of Oneen Eligabelb and Fomes the Firſt, the Judges affiſted in this Court, 
when holden before the Ear! Marſhal only, Show, P. C. 60. 4 Inft. 126.,—& vide 2 Hawk. P. C. 
12, 13. That according e common Uſage of other Courts, which generally may be holden 
before one Judge, inthe Abicnce of the Reſt, it ſeems a reaſonable Conſtruction to allow this Court 


to be ſo hoiden, | 


But it is agreed, that Apneals of capital Matters cannot be brought be- 2 Hawk. 
fore the Marthal alone, becauſe 1 H 4. cap. 14. which ſhews how ſuch®- C. 13+ 


Appeals ſhall he brought, is expreſs, that they ſhall be tried and deter- 


miaed before the Conſtable and Marſhal of England. ＋ 


+ Sce the Stat. under the next Head. 


If this Court, holden before the Earl Marſhal (c) only, exceed its Jun, pur if be. 
diction, it has been (d) reſoived, that it may be prohibited by the Common 1025 * * 


Law Courts. Conſtable 
and Marſhal 


9. & vide Show. P. C 60, 61. (%) Ia G1dis's Caſe, Show. P. C. 61, 63. 2 Hawk. P. C. 14. 


(B) In what Caſes it has a Jurisdittion, 


H E juriſdiction of this Court is declared by the 13 R. 2 cap. 2. by Vide 8 R. 2. 

which it is recited, that the Commons made grievous Complaints, e. 5. 
That the Court of the Conſtable and Marſhal daily incroached Contracts p * 
* and Treſpaſſes, and many other Actions at the Common Law; and hy 
« thereupon it is declirel, That to the Conſtable it appertaineth to have 
« Conuzance of Contracts touckins Deeds of Arms, and of War out of the 
Realm, and alſo o. Things which touch War within the Realm, which 
cannot be determined nor diſcuſſed by the Common Law; with other 
« Ulages to the fame Matters appertaining, which other Conſtables before 
have reaſonably uſed; joining to the ſame, that every Plaintiff ſhall de- 
« clare piainly his Matter in his Petition, before that any Man be ſent to 
« anſwer thereto : and if any will complain that any Plea is commenced 
„ before the Conſſable and Marſhal, that might be tried by the Common 
„Law, he ſhall have a Privy Seal to the ſaid Conſtable and Marſhal, to 

*« ſurceafe 


A — 


fiy of the Caſe, and intended to prevent a Failnre of Juſtice, as to Caſes of which no other Court hath 
Conuzance, ſeem not againſt the Parview of the Petition, which complains, that Commiſſions had bees 


granted tor the Trial of cettain capital Offences, and other Qytrages, by the Martial Law, Sc. 


COURT or rur CONSTABLE any EARL MARSHAL, 


4 ſurceaſe till it be diſcuſſed by the King's Counſel, if the Matter of Ripht 
* pertain to that Court, c. 

And it is further enacted by 1 H. 4. cap. 14. That all Appeals of 
Things done within the Realm ſhall be tried and determined by the good 
#PaveGo „Laus of the Realm; and that Appeals of Things done out of the Realm 
abe 3 « ſhall be tried and determined before the Conſtable and Marſhal, and 
ſeveral Sta- that no Appeal be made or purſued in Parliament. 


tutes 26 H, | 
8. c. 13. 38 H. 8. c. 2. 5 & 6 E. 6. c. 11. 1&2 Ph. & M. c. 10. and 2 Hawk. P. C. 14. as to iu 
Juriſdiction at this Day, with Reſpect to Things done beyond Sea. 


Rufveworth's As the Jjuriſdiction of this Court is reſtrained to Tu; touching War 
_ _ % within the Realm, it can have no en as to a Civil Matter, and 
2 Hawk, ** therefore cannot proceed againſt a Perſon for bare ſcandalous Words, re- 
P. C. 11. flecting on the Honour and Gentility of Families. 
Lev. 230, Alſo, though the Marſhaling of public Funerals belongs to the Heralds, 
Sid. 353, who are the Attendants of this Court, and no other Perfons, without their 
Show. Rep. Licence, can lawfully intermeddle init ; yet it ſeems to be ſettled, that this 
re Court cannot puniſh thoſe who ſhall be guilty of ſuch an Incroachment, be- 
58. t cauſe it is a proper Ground for an Action on the Caſe; and by the above 
4 Mod. 128. Statutes, this Court has nothing to do with Matters which may be deter- 
mined by the Common Law. 
 2Hawk.P.C, . But by the conſtant Practice, and the general Opinion of Lawyers, it 
Al. ſeems at this Day to have a Juriſdiction as to Diſputes concerning Pre- 
cedency and Points of Honour, and Satisfaction therein; and may proceed 
_— Perſons for falſly aſſuming the Name and Arms of honourable Per- 
ons, Cc. 


itn. 


— — 


(O) Df the Fozm and Manner of its Pꝛoceed⸗ 


| 3 Toft. 125. 18 HIS Court is to be governed by its own Ulages, as far as they go, 
2 Hawk. and in other Caſes, by the Civil Law; but ſince it is no Court of 
T. C. 13. Common Law, no Condemnation in it cauſes any Forfeiture of Lands, or 
Corruption of Blood; neither can an Error in it be remedied by Writ of 
Error, but only by Appeal to the King ; yet the Judges of the Common 
Law take Notice of its Juriſdition, and give Credit to a Certificate of its 
udges. 
: 2 is made a Doubt, whether the King hath any Remedy in this Court 
__ an Offender, by way of Indictment or Information by the Attorney 
eneral, | 


Hutton 3. 


Of 


vv 
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Of the Court of the Juſtices of? * 
Oyer and Terminer, and Gaol- 


Delivery. 


appointed in the Room of the Juſtices in Eyre, who formerly went 4 Iſt. 184. 
their Circuits once in ſeven Years, and ſuperſeded the Power of the 33 
Sheriff's Torn wherever they came, and tranſacted all Manner of Civil 
and Criminal Buſineſs; theſe were Part of the King's Court, who exerciſed 
their Juriſdiction in the ſeveral Counties of the Kingdom, and, by commu- 


nicating with the King's Court, kept an Uniformity in the Law. 


J USTICES of Aſſiſe, Oyer and Terminer, and Gaol-Delivery, were Co. Lit. 293. 


15,16, 


(A) Df the Manner of authozizing Commiſſton- 
ers of Oyer and Terminer, ano Gaol⸗Deliverp: 
And herein of the Determination of their 
Power. 604. 2 i 

(B) Ot their Jurisdittion when appointed. 606. 

(C) Ok the Fozm of their Pꝛoceedings and 
holding their Courts, 607. 


ot 


(A) Df the Manner of authozizing Commiſ- 
ſfoners of Oyer and Terminer, and Gaol⸗Oeli⸗ 
very: And herein of the Determination of 


their Power. 


8 all Juſtice proceeds from the King, ſo theſe Commiſſions muſt re- 
ceive their Authority from the (a) Prerogative of the Crown; and Lamb. B. r. 


this the Common Law requires, and it is alſo exprefly enacted by the du KA-, 4 


27 H. 8. cap. 24. Lev. 219. 

(a) That the 
King is the proper Judge, and may determine to whom, and upon what Occaſions, ſuch Commiſſions 
may be granted. 2 Inſt. 419. 2 Hawk. P. C. 22, 23, 


The common (+5) Form of theſe Commiſſions is to authorize the 
A q 4 Inſt. 162, 
Commiſſioners, or three or four of them, of which Number ſuch or ſuch Crom. jur. 
a Perſon is to be one, to inquire, by the Oaths of twelve Men, of all 131. 
Treaſons, Felonies and Miſdemeanors, &c. in ſuch and ſuch Place, and 3 384. 
to hear and determine the ſame at ſuch Times and Places as ſuch Com- 2 haft. 41. 
> . 2Hawk.P.C. 
miſſioners ſhall appoint, &c. for which Purpoſe the King acquaints them, 20, 23. 
(5) Whether 
ſuch Juſtices may be appointed as well by Writ as by Commiſſion; and for the Difference, vide 2 
Hawk. P. C. 15, 16.— That the Court of Seflions in Lenden does not differ from other Commiſ- 
ſions of Oyer aud Terminer, Cc. Vaugh. 140, 


that 


Or Tuz COURT or Tn JUSTICES or 


page 605 that he has ſent a Writ to the Sheriffs of ſuch Counties, commanding 
them to return Juries before them at ſuch Days and Places as ſhall be no- 
tified by them, c. | | 
And. 296, The Validity of ſuch Commiſſions muſt be determined according to 
2 Hawk, P. their Conformity to antient Precedents ; and therefore a Commiſſion to a 
C. 16. Corporation, appointing ſome of its principal Members to be Juſtices of 
Gaol-Delivery, together with thoſe whom the King ſhall appoint from 
Time to Time, was adjudged void; for ſuch an Authority, depending on 
the precarious Appointment of other Juſtices, is not agreeable to the 
* I known Forms of ſuch Commiſſions. But new Commiſſions of Oyer and 
HPC — Terminer may be added to the former by a Writ, or Commithon of Aſſo- 
2 Hawk. P. ciation, which ſetting forth the Purport of the former Commiſſion, adds 
C. 19. new Commiſſioners to thoſe appointed by it; provided ſuch new Commiſ- 
| fioners attend at the Times and Places appointed by the former ; and it is 
uſual to direct another Writ to the former Juſtices, commanding them to 
admit ſuch new Juſtices as their Aſſociates ; but ſuch Writ (a) binds not 
(The King ſuch Juſtices to admit the new ones, unleſs they alſo produce one direQed 
ar — ant to themſelves; and ſuch Writ to the Perſons aſſociated is always Patent 
ut one Pa- | , , , 
tent of Aſ. but that to the others to admit them is Cloſe. 


ſociation to 

one Commiſſion. 2 Hawk. P. C. 19. And 9, whether a Commiſſion of Aſſociation, relating only 
to a Special Cauſe, can aſſociate the Perſons named in it to thole appointed by a general Commiſſion, 
2 Hawk, P. C. 19. a | | 


Reg. 128, Upon the Death of ſuch Commiſſioners, after an Indictment taken before 
a.. and Proceſs thereupon, a new Commiſſion may authorize others to 
C. 19. | Proceed, and a Writ ſhall go to the Executors of the firſt Commiſſioners, 
to ſend the Records and Proceſſes before the new ones. 

Reg. 124. After a Writ of Aſſociation, it is uſual to make out a Writ of Si non 
F N.B.111,omnes, which authorizes ſuch a Number of the Juſtices appointed by the 
* P. former Commiſſions to proceed, if all of them cannot conveniently be 

DIY” preſent, 

There are ſeveral antient Precedents of Special Commiſſions of Oyer and 
But for theſe - MELTS add s . a 
wider Hawk. Termi ner, as thoſe for inquiring and determining of ſome particular enot- 
P. C. 20, 21. mous Violence done to the Party who ſues it out, Cc. 
r As to the Difference between a Commiſſion of Oyer and Terminer and 
C. 20. ang Gaol-Delivery, it may be proper to obſerve, that where the ſame Perſons 
ſeveral Au- at the ſame Time are both Commiſſioners of Oyer and alſo of Gaol-De- 
thorities livery, they may proceed by Virtue of the one Commiſſion, in ſuch Caſes 
taere cited. wherein they have no Juriſdiction by the other, and execute both at the 
ſame Time, and make up their Records accordingly. 

| Theſe Commiſſions may be ſuſpended by the Court of King's Bench fit- 
4 lat 263;', ©: 0 Re 5: . 

H. PC. 162. ting in the fame County; but the Juriſdiction of the Juſtices is revived of 


Courſe, when the ſaid Court no longer fits there; alſo their Authority may 


be ſuſpended by a Writ of Superſedeas, which is grantable on Proof that 

their Commiſſion was unduly granted; in which Caſe their Power may be 

reſtored by a Writ of Procedendo; but a-Commitlion once (+) determined 
2. cannot be revived, nor can the Juſtices be authorized a- ne without an- 
miſſion may Other Commill:on, | 


be deter- ; 
mined expreſly or impliedly, and for the ſeveral Ways it may be done, vide 2 Hawk. P. C. 16, 17. 


(B) Of 


pwnd „ K al £3 © © 


em . E - 
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OYER axv TERMINER ano GAOL-DELIVERY. 


* (B) Of their Jurisdittion when appointed, page 606 


Uſtices of Gaol-Delivery may, by the (a) Common Law, proceed on 
J any Indictment of Felony or Treſpaſs, found before any (3) other H. P. C. 158; 
Juſtices, againſt any Perſon in the Gaol, mentioned in their Commiſſion, fl Cast. 


and not determined. 179. 

12 Co. 32. 
() And by 4 E. 3. c. 2. that the Juſtices aſſigned to deliver Gaols ſhall have Power to deliver the 
{me Gaols of thoſe that ſhall be indicted betore the Juſtices of the Peace. (5) But Juſtices of 
Oyer and Terminer have regularly no ſuch Power, 2 Hawk, P. C. 21. 8 


It ſeems the better Opinion, that Juſtices of Gaol-Delivery may take C En 
Indictments againſt any Perſons within their Commiſſion. 179. EY 
| And. 111, 
2 Hawk. P. C. 24. H. P. C. 138. 4 Inſt. 168. 


Alſo, that they may, by Virtue of a general Commiſſion, deliver the Lidea Hawk. 
Gaol of Perfons committed for "Treaſon. P. C. 24. 

But Juſtices of Gaol-Delivety have no Power to proceed againſt any, Videa Hawk. 
except thoſe who are in actual Cuſtody ; and therefore they have no more P. C. 28. 
to do with one let to Mainprize, than if he were at Large. 

Juſtices of Gaol-Delivery have not only Power to diſcharge Priſoners 2 Hawk, 
acquitted before them on a Trial, but alſo (c) all ſuch againſt whom P. C. 25. 
on Proclamation, no Evidence ſhall appear to indi& them : Alfo Juſtices () Mich. 
of Gaol Delivery miy award Execution againtt Priſoners outlawed for sides — 
Felony before Juſtices of Peace; and though their Commiſſion be in Peace, nor 
Strictneſs determined after the End of their Seſſion, yet may they, after Juſtices of 


their Sellion, order the Reprieve or Execution of the Perſons condemned Serand Ter- 
5 minercan do. 


beiore them. | 3 
By the 4 E. 3. cap. 2. it is enacted, That Juſtices aſſigned to deliver p. C. af. 
„% Gaols ſhill have Power to inquire of thoſe in whoſe Ward Perſons in- That by the 
« died before Wardens of the Peace ſhall be, if they make Deliverance, Common 
ot let to Mainprize any fo indicted which he not main pernable, and to g they 
. 15 SED MA . y puniſh 
* puniſh them it they do any Thing againſt this Act.“ thoſe waa 
By the 1 & 2 Ph. & M. © If any Juſtice of Peace of the Quorum, of unduly bail 
« Coroner, ſhall offend againſt that Statute, either as to bailing Priſoners Priſoners. 
« or taking their Examinations, or the Information of thoſe that bring them © Hawk, 
© before them, or not putting the fame in Writing, or not certifying hem 
* to the next Gaol-Delivery, or not putting in Writing the Evidence to a 
** Jury on a Coroner's Inqueſt of Murder or Manſlaughter, or not binding 
* over material Witneſſes, or not certifying ſuch Evidence and ſuch Re- 
* cognizances, the juſtices of Gaol-Delivery ſhall, on due Proof by Exa- 
„% mination, ſet ſuch Fire {or every {uch Offence as ſhall ſeem meet.“ 
By the 4 E. 3. cap. 5. ** Juſtices of Gaol- Delivery ſhall puniſh Sheriffs 
* and Gaolers refuſing to take Felons into their Cuttody from Conſtables 
and Townſhips, without being paid for ſuch Receipt.” 
By the 1 E. b. cap. 7. Where any Perſons ſhall he found guilty of 
* Treaſon or Felony, for which Judgment of Death may enſue, and 
* ſhall be reprieved to Priſon (4) without Judgment at that Time, thoſe 
« Perſons who ſhall at any (e) Time after be afſigyed Juſtices to () de- (% But fuch 
„ liver the Gaol where ſuch Perſons ſhall remain, ſhall have Authority 7 event 
40 . . ; uſticeshave 
to give Judgment of Death againſt ſuch Perſons, as the fame Juſtices; p, ye. to 


| award the 
Execution of Perſons condemned by former Juſtices, and reprieved by them. Dalſ. 20. Lyer 168. 
2 Hawk, P. C. 27. (e) Extends to ſubſequent Commiſſioners authorized by a Succeſſor, as well 


as to thoſe authorized by the ſame King, 7 Co. 31. Dalſ. 20. (% Extends net to Jullices of Oper 
and Terminer, 14 Co. 33. ; | 


Vor. I. 1 before 
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® Page 607 * © before whom they were found guilty might have done, if their Com 
'  #* miſſion of Gaol-Delivery had continued.” | 


3 4 —_— 
__ 


_ —_ 4 * Ly 11 


(O) Df the Fozm of their Pzoceedings and holding 
their Courts, | 


F a Commiſſion of Oyer and Terminer be awarded to certain Perſons 
+ Hawk. to inquire, Ic. at ſuch a Place, they can neither open it at another, 
P.C. 18. and nor (a) adjourn it thither, nor give Judgment there; and it they do, their 
ſeveral Au- Proceedings will be coram non Judice ; yet Juſtices appointed pre bac wice 
—.— may adjourn from one Day to another, though their Commiſſion have no 
(e) That it is Words to that Purppoſe. 
moſt proper | 
fo enter their Adjournments in the Pre/ent Tenſe ; but by the Multitude of Precedents the Entry of 
them in the Preter Tenſe is good. Raym. 1156. 2 Hawk. P. C 18. But an Adjourament, of 
which no Entry appears, ſhall not be intended to have been made. Sid. 348. 2 Keb. 484, 292. 


By the 9 E. 3. cap. 5. © Juſtices of Aſſize, Gaol-Delivery, and of Oyer, 
„ ſhall ſend their Records and Proceſſes determined and put in Execution, 
« to the Exchequer at Michaelmas every Year; and the Treaſuret and 
% Chamberlains for the Time being, having the Sight of the Commilſiong 
of ſuch Juſtices, ſhall receive the ſame Records and Proceſſes of the ſaid 
« Tuſtices under their Seals, and keep them in the Treaſury as the Manner 
is; ſo that the Juſtices firſt take out the Eſtreats of the Fig Records and 
« Procefles, to ſend to the Exchequer, as they were wont before.” | 

By the 6 R. 2. cap. 9. ** Juſtices aſſigned to take Aſſizes, and deliver 
« Gaols, ſhall hold their Seſſions in the principal Towns of the Counties 
% where the Shire Courts were then holden, or after ſhould be holden.” 


Of the Court of the Juſtices of 
Aſſize and Niſi prius. 


| USTICES of (5) Aſſize derive their Authority from the Commiſſion, 
A laft. 188. by which they are impowered to inquire of all Diſſeiſins, and to re- 
Cromp. Jur. ſtore ſuch, as have been diſſeiſed of their Lands or Tenements, to 


(b) Are o the Poſſeiſion of them, by Trial at one Aſſizes. 


called from 3 | 
the Writ of Aſſiz e; bus for this vide Title Arc, and 4 Inſt. 188. Co. Lit. 153. 


2 Inſt. 424 To theſe, by Writ of Nifs prius, directed to the Judges or Commiſ- 
4 laſt, 159. ſioners of Aſſize, and Clerk of Aſſize, is annexed an Authority and Juriſ- 
diQion of trying ſuch Iſſues as are joined in the Courts at Man in 

then 


Or ASSIZE ano NIST PRIUS. 


their proper Counties; and this Method was introduced after the Lay- Page 608 
ing tide tha Juſtices itinerant, and was contrived for the Eaſe of the Sub age 
ject, that the Jury and Witneſſes might not be obliged to come out of their 
proper Counties. . 
"the Manner of contriving it was, to direct the Venire Diſtringat, or 4 laſt. 1594 
Habeas Corpora Juratorum, to return the Jury at ſome Day the next Term, 
unleſs the Juſtices Prius tali die & loco ventrint; there were no Iſſues re- 
turned on the Venire to make them appear at Nifs privs ; yet it was ſo much 
a greater Difficulty to them to appear atterwards at Meſi minſter, which if 
they did not, the Diftringas iſſued, that it had its Effect to convene them 
in their proper Counties; the Writ was contrived to command them to 
come into Court, becauſe it would have been improper for the Court to 
have commanded them to come into any other Place; fo that their Ap- 
pearance before the Juſtices of Aſſize, is an Excuſe for their Non-appear- 
ance in Bank ; but if they did not appear at the Aſſize, nor at We/tminfter, 
then iſſued a Habea; Corpus and Diſtringas to bring them up. 
The Day at Mi prius and in Bank are in Conſideration of Law the ſame, 6 Mod. 3. 
becauſe the Writ of Ni prius, which gives Authority to the Judge to try 
the Cauſe in the County, is inſtead of the Court; and therefore the Poftea 
certified by him on the Day of Bank is the fame as if the Jury had come 
up to the Court, and the Trial had been had in open Court. 
The Juſtices have large Juriſdiction, by ſeveral Statutes, as to all Cri- 
minal Matters, and may puniſh Offences in Sheritfs, Gaolers, and other 
Officers, Cc. which ſee in 2 Hawk, P. C. 28, to 32. 


Of the Court of Seſſions of Juſtices 
of the Peace. 


Court of Seſſions of Juſtices of Peace is (a) an Aſſembly of two or 
more, whereof one is of the Quorum, at a Day and Place before Lamb. Book 


appointed by them, in order to inquire of, hear and determine 31 , Fide 
Matters within their Juriſdiction. | | of 60 7 | act 
(a) Pu ſuant 


to the Statute 34 E 3. c. 1. by which it is enacted, that two or three of the beſt Reputation in the 

Counties ſhall be affigned Keepers of the Peace by the King's Commiſſion, and at what Time Need 

ſhall be, the ſame with other Wiſe and Learned in the Law ithall be aſſigned by the King's 

Commiſſion, to hear and determine Felonies and Treſpaſſes done againſt the Peace in the ſame 

Va wr and to inflict Puniſhment reaſonably, Kcording to Law and Reaſon, and the Manner of 
e Deed, 


Any Juſtices, whereof one is of the Quorum, may dire their (5) Pre- Lamb. B. 4. 
cept under their Tee to the Sheriff, for the (c) Summons of ſuch a Th rach 
Seſſions, thereby commanding him to return a Grand Jury, and to warn — 

| only be ſu- 


perſeded by Writ out of Chancery. Lamb. B. 4. c. 2. Crompt. Juriſ. 122, (e) That a Seſſions 
may be holden without any Surmone, as to Proceedings ag Inditments, or on other particular Oc- 
caſioas which need go Attendagte of Grand Jurors or Officers, Lamb. Bock 4. c. 2. a Hawk, 


F. C. 41. 
Tt 2 all 


2 ** P * 
we 
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page 609 all (a) Stewards, Conſtables and Bailiffs of Liberties, to be preſent he. 
fore them or their Fellow Juſtices, at ſuch a Day and Place, and alſo to 
(a) Who are attend there himſelf, and to proclajm in proper Places that ſuch Seſſions 


all obliged to ill be holden. 
attend, on 


Pain of being amerced at the Diſcretion of the Juſtices, 2 Hawk. P. C. 41. As is the Keeper of 
the Houſe of Correction. Vide 7 Jac. 1.c. 4. 


Juſtices of the Peace, in their Seſſions, have no JuriſdiQtion one over 
Lamb, B. 4. the other, according to that Rule inter Pares non eft Foteſtas, therefore 
c. 3. they cannot amerce a Juſtice for his Non-attendance, nor bind a Brother 
Cromp. 122. Juſtice to his good Behaviour for uſing ſuch Expreſſions (% in Court, for 
3 which if he were a private Perſon, he might be committed, ot bound to 
6) But in his good Behaviour. 
other Inſtan- 


ces, any Juſtice of Peace may require his Fellow to find Sureties of the Peace; for Matters of thi; 
Kind require an immediate Remedy. 2 Hawk. P. C. 41. 


Lamb. B. 4. Seſſions holden for the general Execution of the Authority of Juſtices 
5.49% 20, of Peace, and which are uſually holden in the four Quarters of the Year, 
are called General Seflions ; and a Seſſions holden on a Special Occaſion, 
2 Hawk, for the Execution- of ſome particular Branch of the Authority of Juſtices 
P. C. 42. of Peace, is called a Special Sellions. 
[They are to hold four Seſſions in the Year, 36 Ed. 3. cap. 12. 12 R. 2. 
cap. 10. | 
By 2 H. 5. flat. 1. cap. 4. Juſtices of Peace are to keep their Seſſions 
in the firſt Week after the Feaſt of Saint Michael, the firſt Week ufter 
the Epiphany, the firſt Week after the Clauſe of Eaſter, and the firſt 
Week after the "Tranſlation of Saint Thomas the Martyr, and oftner, if 
need be. 
By 14 H. 6. cap. 4. The Seſſions of the Peace for the County of Mid- 
leſex ate to be holden twice a Year, and oftener, if Occaſion ſhall require, 
They are now held fix Times in the Year, beſides two Adjournments. 


Of the Eccleſiaſtical Courts. 


pert.Canonic. and independent Society from the State, and, as ſuch, it was ne- 
129 to 133. cefſary they ſhonld have Rules and Orders among themſelves; 
= Ws for the better Government of the Body of Chriſtians, the Power of [u- 
7) + Cale, dicature was placed in tae Biſhops, who had by their Wiſdom and Gra- 

vity obtained an Authority in the Church, and who uſed to ſend abroad 

their Miniſters to propagate the Goſpel in their ſeveral Precincts; ard there- 

fore they determined. all Controverſies among them, which could not be 

carried into a Heathen Court without great Scandal to the quiet and peace- 

able Way of Living which was the Glory of the Primitive Chriſtians ; and 

this they ſounded on the Direction of St. Paul himſelf, Dare any of you 


Godolp. -56 bt E Church, before the Converſion of Con/lantine, was a diſtin 


having. 
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laving a Matter againſt another, go to Lau before the Unjuſt, and not be- 

re the Saints. Atter the Converſion of the Emperors, their Zeal for 
Chriſtianity made them allow the Biſhops the ſame Juriſdiction; but then 
thoſe Biſhops, in their Sentences, followed the Laws of their Country; but, 
when the Pope afterwards pretended to Infallibility, he would no more con- 
form his Decrees to the Laws of particular States and Kingdoms ; and 
therefore thoſe States were under a Neceflity of exerting their original Right 
and Power of Judicature : Hence it is truly ſaid, I bat (a) the Spiritual (4)Rol, Abr. 
Juriſdiction, within theſe Kingdoms, is derived from the King, and that ſuch 361. 
Jurifdiftion when exceeded, is ſubject to the Controul of the King's 'Tem- Dav. 97. 
oral Courts, | 


* But, for the better underſtanding the Juriſdiction allowed the Spiritual *Page610 
Court at this Day, we ſhall conſider, 


(A) The ſeveral Eccleſiaſtical Courts which erer- 
ciſe a Jurisdiction, 610. | 


And herein, 


1. Of the Court of Convocation. 610, 

2. Of the Court of Arches. 611. ö 

3. Of the Prerogative Court. 611. 

4. Of the Court of Audience. 612, 
5. Of the Court of Faculties. 6:2. 

6. Of the Court of Peculiars. 612. 

7. Of the Conſiſtory Courts. 612. 

8. Of the Court of the Archdeacon. 612. 

9. Of the Court of Delegates. 613. | 
10. Of the Court of Commiſſioners of Review, 613. 


(B) Of appealing from an inkerioz to a ſuperioz 
Court. 614. : | 

(C) Df citing one out of his own Dioceſe: And 
herein of the Boundaries of their Jurisdittion, 


614. 

D) In what Caſes the Eccleſiaſtical Courts are 
allowed to have a Jurisdiſtion. 617. 

(E) how e they are to proceed as to thoſe Matters 
in which they have a Jurisdiction, otherwite 
will be controuled by the Temporal Courts. 


020, 


— 


(A) The ſeveral Courts which ererciſe a Ju- 
risdittion ; And herein, 


1. Of the Court of Convocation. 


12 Convocation is commonly called a National Synod, convened by 
; the King's (4) Writ, directed to the Archbiſhops of Canterbury and (5) That they 
Fork, requiring them to ſummon every Biſhop, Dean and Archdeacon, a Were always 


Proctor for the Chapter, and two Proctors for the Clergy of each Dioceſe 9 
the | 
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Writ, vide the Province of (a) Canterbury; but in Tori, two Proctors for each Arch. 


4 Inſt 323. L 
Se Re. COScVasy 


rt. 99 and | 
— 25 1 8. c. 19. The Act of Submiſſion of the Clergy, 2 which it is expreſly declared, that they 


can only aſſemble by Virtue of the King's Writ, Cc. (a) The Provincial Synod of Canterbury con- 
fiſts of twenty-two Biſhops, twenty-two Deans, twenty-four Prebendaries, fiſty-four Archdeacons, and 
ſorty-four Clerks, repreſenting the Dioceſan Clergy. Godolp. Repert. g8.——The Archbiſhop of 
Tord, at the ſame Time and in like Manner, holds a Convocation of all his Province, conſtantly Cor» 
reſponding, debating and concluding the ſame Matters with the Provincial Synod of Canterbury, 
Godolp. Repert, 98. 


4 Taft, 322, This Aſſembly are to meet at the Time and Place appointed by the 
King's Writ, and conſtitute an Eccleſiaſtical Parliament, the Archbiſhop 
and his Suffragans as his Peers ſitting together, and compoſing one Houſe, 
called the Upper Houſe of Convocauon; the Deans, Archdeacons, a Proctot 
for the Chapter, and two Proctors fot the Clergy, the Lower Houle ; in 

#Papge611 * which they chuſe a Prolocutor in the Natuie of a Speaker of the Houſe 

of Commons. | 

4 Inſt. 322. Their Juriſdiction is in Matters of (5) Hereſy, Schiſms, and other mere 

(5) That the Spiritual and Eccleſiaſtical Caufes; but they cannot meddle with any Mat- 

Convocation ters relating to the Laws of the Land, or the King's Crown or Dignity; 

_ in thoſe in which they have a Juriſdiction they are to proceed Juxi 

e = Legen Divinan & Canones Sane Eccleſiæ. 


tical; but 
whether at this Day they have Power to convene the Heretick, Q, & vide 2 Rol. Abr. 226. Hawk. 
P. C. 4 bi, | | 


Lide 4 loſt. Alſo by 25 H. 8. cap. 19. it was enafted, That no Canons, Conſtitution 
323- That or Ordinance, ſhould be made or put in Execution within this Realm by 
this Statute A * 5 2 Cl hi h — 
is only de- Authority of the Convocation of the Clergy, which were contrariant or 
claratory of repugnant to the King's Prerogative Royal, or the Cuſtoms, Laws, or 
the Common Statutes of this Realm: And by this Act the Court of Convocation, as 10 
Law, & vide the making of new Canons, is to have the King's Licence, as alſo his Royal 
r Aſſent for the putting the ſame in Execution, with this Proviſo, that ſuch 
4226. Canons as were made before that Act, which be not contrariant nor repug- 
Moor 783. nant to ihe King's Prerogative, the Laws, Statutes or Cuſtoms of the 
Vaugh. 327-Realm, ſhould be ſtill uſed and executed, as they were before the making 
2 — 4+ of the Act. e | | 
af: * . By 8 H. 6. cap. 1. the Clerks of the Convocation, their Ser vants and 
« Families, ſhall have ſuch Privilege in coming, tarrying and going, as the 
Commons called to Parliament.“ $5 | 


2, Of the Count of Arches. 


4 loft. 33. The Archbiſhop of Canterbury hath a peculiar Jutiſdiction in 13 Pariſhes 
e That by within Landon, which are (c) exempt from the Juriſdiftion of the Biſhop of 


* Londen; the Chief of theſe is Boww ; and, as this Court was antiently held 


biſhop of in the Church of Bow, it was called the Court of Arches from the Faſhion 
Canterbury of the Pillars of the Steeple bent Arch. ar iſe. 

of L:nden remit their Courts to each other, ſo that for Matters ariſing within the Dioceſe of Londen, 
the Suit may be either in the Arches, or jn the Conſiſtory Court of Lenden. Cro. Car. 339, 486. 
But whether ſuch Compoſition be good, and out of the Statute 23 H. 8. c. 19. which prohibits the citing 
a Perſon out of his own Dioceſe, vide 13 Co. 4. Raym. 3. Sid. 65, 178. Lev. 2:5. Keb. 597. 


4 Inſt. 337. The JuriſdiQon of this Court extends not only to Eccleſiaſtical Cauſes 
tar Rc ariſing within theſe 13 Pariſhes, of which it may take Conuzance in the firſt 
ert. Foo. Juſtance, but alſo by way of Appeal may examine, affitai or reverſe the 


Sentence: 


ver 241 . 


a woo Tv ,»£2 Suu. oa is 


oO rae ECCLESIASTICAL COURTS, 
Sentences and Decrees of all inferior Eccleſiaſtical Courts within the Pro- 


yince of Canterbury. 


3. Of the Prerogative Court. 


In this Court all Teſtaments are to be proved, and all Adminiſtrations 4 laſt. 338. 
granted, where the Party dying within the Province of the Archbiſhop of Head 
Canterbury hath Bona Neotabilia in ſome other Dioceſe than where he died, f 1 
which regularly is to be to the Value of 5 /. but in the Dioceſe of Londons a, 
it is 10f., By Compoſition the Archbithop of Port hath the like 


Court. | 
The Probate of every Biſhop's Teſtament, or granting of Adminiſtration Ioſt, 335; 


n;ftrators, 


Op 
ule, of his Goods, although he hath not Goods but within his own Juriſdiction, 
or doth belong to the Archbiſhop. 
; in | 
ouſe * 4. Of the Court of Audience, PPage 612 
nere This Court is kept by the Archbiſhop in his Palace, in which are tranſ- 


late acted Matters of Form only, as Confirmations of Biſhops, Elections, Con- * e 


ity; ſectations, the Granting of the Guardianſhip of the Spiritualties, ſede wacante ginal laſtitu - 
Ka of Biſhops, Admiſſions and Inſtitutions to Benefices, diſpenſing with Banns tion of this 


; . . C and 
of Matrimony, and ſuch like. — 


dies not with contentious Matters, vide Godolph. Repert. 106. 
5. Of the Court of Faculties, 


This is a Court which belongeth to the Archbiſhop, in which his Officer, 4 la, 337, 
called iſter ad Facultates, grants Diſpenſations, as to (a) marry, to eat ( That 
Fleſh on Days prohibited, to ordaia a Deacon under Age, that the Songs 72 
may ſucceed the Father in a Benehce, that one may have two or more he oa 
Benefices, incompatible, We, 4 loſt. 337. 

This Authority was raiſed and giyen to the Archbiſhop of Canterbury by, tad. 337, 
the Statute of * 25 H. 8. cap. 21. whereby Authority is given to the ſaid *8Mo&. 364. 
Archbiſhop and his Succeſſors, to grant Diſpenſations, Faculties, Cc. — 
himſelf, or his ſufficient and ſubſtantial Commiſſaty or Deputy. for any ſue 
Matter whereof heretofore ſuch Diſpenſations, Faculties, Cc. then had 


deen accuſtomed to be had at the See of Rome, or by Authority thereof. 
6. Of the Court of Peculiars. 


Theſe Courts, which exerciſe an Eccleſiaſtical Juriſdittion, and are exempt 4 loft. 338 
from and not ſubject to the Controul of the Ordinary of the Dioceſe, areGodolp. Rex 
5 called Peculiars, and muſt be either Regal, (4) Archie piſcopal, Epiſcopal, pert. 119. 

f or Archidiaconal ; and in every one of theſe the Owner has (c) a Power of(5) Withia 
common Right to grant Adminiſtration, Cc. on Suppoſition of an Ogre 
gina) Compolition between him and the Ordinary of the Dioceſe for that piqop of 


urpoſe. Canterbury 
there are 57 


Peculiars, all which belong to the Archbiſhop, Codolph. Repert, 119. (e) Salk. 40. Pl. 10. 41. 
(Mod. 241. Sec 6 Med, 308. 11 Mod. 6. 


7 or 


Or Tue ECCLESIASTICAL COURTS, 


7. Of the Conſiſtory Courts. 


4 Inſt. 338. The Conſiſtory Court of each Archbiſhop, and every Biſhop of every 

Godolph. Dioceſe within this Realm, is holden before 15 Biſhop's Chancellor in the 

Repert. 83. Cathedral Church ; or before his Commiſſary in Places of his Dioceſe, far 
remote and diſtant from the Biſhop's Conſiſtoty, fo as the Chancellor cannot 
call them to Conſiſtory with any Conveniency, or without great Travel and 
Vexation, for which Reaſon ſuch Commiſſary is called Commiſſarius Fora- 
neus. 


8. Of the Court of the Archdeacon. 


4 Inſt. 330. This Court is holden by the Archdeacon, in ſuch Places as the Arch- 

Godolp.R<-geacon, either by Preſcription or Compoſition, hath Juriſdiction in Spi- 

pert. 60, Cc. ritual Cauſes within his Archdeaconry ; he is called Oculus Epiſcopi, and 
exerciſes an Eccleſiaſtical Juriſdiction, either concurrently with the Biſhop 
or excluſively. | 


#Page613 * 9. Of the Court of Delegates. 


4 loſt. 339- This Court is erected by Virtue of the King's Commiſſion, which 

iſſues out of Chancery upon an Appeal or Petition directed to him, com- 
plaining of ſome Grievance or Injury the Party has ſuffered by the Sentence 
or Proceedings of the Eccleſiaſtical Court. 

(a) Theſe On ſuch Appeal the King appoints (a) Commiſſioners called (5) Dele- 

| Commiſſion-gates, who are to hear the Grievances complained of, and who by Force 

ers may be of ſuch Delegation have Power (c) to reverſe or affirm the Sentence of the 

as well Lay- inferior Court; and this the King, as is ſaid, may do by Virtue of an origi- 


ad „runs: 0 5 - 
— nal Juriſdiction, which was always inherent in the Crown. 


mp. 
1 56. But by Gibſen's Codex 1082, they were formerly only Eccleũaſticks. (b) The Com. 
miſſion being drawn by the Clerks in Chancery, who were uſually Civilians ; or by the Chancellor, 
who was uſually a Biſhop ; they obtained the Name of Delegates, being a Name peculiar to that Pro- 
ſeſſion. Comp. Incumb, 57. c) They have Power only to affirm or reverſc,s but have no Juriſ- 
diction in the firſt Inſtance, as to grant Adminiſtration, Cc. Latch 85, | 


And by 25 H. 8. cap. 19. for reſtraining Appeals to Rome, it is enaQed, 
„ "That for Lack of juſtice, at or in any Courts of the Archbiſhops of this 
« Realm, or in any of the King's Dominions, it ſhall be lawful to the Par- 
** ty grieved to appeal to the King's Majeſty in the King's Court of Chan- 
„ cery, and that upon every ſuch Appeal a Commiſſion ſhall be direRed 
under the Great Seal to {uch Perſons as ſhall be named by the King's 
«& Highneſs, his Heirs or Succeifors, like as in Caſes of Appeal ſrom the 
* Admiral's Court, to hear and definitely determine fuch Appeals and the 
« Cauſes concerning the fame, which Commitlioners, fo by the King's 
“ Highneſs, his Heirs and Succeſſors, to be named or appointed, ſhall 
have full Power and Authority to hear and determine every fuch Ap- 
peal, with the Cauſes and ail Circumſtances concerning the fame ; and 
that ſuch Judgment and Sentence, as the ſaid Commiſſioners ſhall make 
* and decree in and upon any fuch Appeal, ſhall be good and effectual, 
** and allo definitive, «nd no further Appeals to be had or made from the 

*. ſatd Commiſſioners for the ſame.” 
Toft. 2.40, No Appeal lies to them from a local Viſitor, nor in any Caſe of a Tem- 
Moor 732, poral Nature, nor did it lie from the High Commiſſion Court, when in Be- 
ing, becauſe they themſelves were only Delegates aQing by immediate 

Commiſlion from the King. | 

; | A Suit 
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A Suit commenced before the Delegates does not abate by the Death * 


of either of the Parties. | & vide 
| 2 Lex. 6. 
2 Keb. 768, 778. Heatley 107. Cro. Car. 483. Leon. 117, 178. 


If the Delegates exceed their Authority, or proceed in Matters not pro- Moor 460, 
perly within their Conuzance, they may be prohibited by the King's Tem- 2 . 
poral Courts, 4 n 


10. Of the Court of Commiſſioners of Review. 


After a Sentence by the Delegates the King may grant a Commiſſion of gut for this 
Review, and ſuch Commiſſioners may reverſe the Sentence of the Dele- vide 4 laſt. 
gates; for the King's Power is not reſtrained by the Statute 25 H. 8.341. 
cap. 19. ſupra, which ſays, that ſuch Sentence ſhall be definitive; alſo _ 463. 
the Pope after a definitive Sentence by the Canon Law uſed to grant a Dyer 273. 
Commiſſion ad revidendum, and ſuch Authority as the Pope had, claim- Lit. Rep, 
ing as ſupreme Head, doth of Right belong to the Crown, and is annexed 232. 
thereto by the Statutes of 26 H. 8. cap. 1, 1 Els, cap. 1. 


% 
ed 


— 


* (B) Ok appealing 2 = inferioꝛ to a ſuperioꝛ Page 614 
ourt, 


K Subject has à Right to appeal, and every ſuperior Court, enabled 4 Inſt. 340 
by Law to hear and determine ſuch Appeal, is obliged to receive the 
ſame, and after ſuch Appeal duly made, the interior Court is tied up from 
proceeding any farther in the Caule. 
« By 24 JI. 8. cap. 12. from the Archdeacon's Court the Appeal is to 
the Biſhop of the Dioceſe ; but when the Cauſe is commenced before 
* an Archdeacon, or any Archbiſhop or his Commiſſary, the Appeal muſt 
be to the Court of Arches, 
And by the faid Statute, from the Biſhop of the Dioceſe, his Chan- 
« celior, or Commiſſary, the Appeal is to the Archbiſhop of either Pro- 
** vince: reſpectively. 
* By 25 H. 8. cap. 19. The Appeal from the Prerogative Court is to 
the King in Chancery, who appoints Delegates by Commiſſion to hear 
and determine the Appeal 
And it ſeems by the ſaid Statute that an Appeal from the Arches is to 
be to the (a) King in Chancery, A uy 
24 H. 8. e. 
| 12. ſuchAp- 
pe al is to be to the Archbiſhop ; and ſo is 4 Iaft. 341. But vide Carth. 169. That an Appeal does 
not lie from the Dean of the Arches to the Archbiſhop as Viſitor, becauſe they are one and the 
ſame ; at Icaſt it would be but appcaling from the Deputy to the Principal. f 


„ Alſy by 25 H. 8. cap. 19. Appeals from the Court of Peculiars, 
* or Places exempt, which were before to the See of Nome, ſhall be hence- 
forth into the Chancery, and ſhall be there determined before Commiſ- 
„ ſioners of Delegates under the Great Seal, Tc. 
If the Matter concerns the King, the Appeal muſt be to the higher, last. 339 
Houſe of Convocation of that Province, | 340. 


By 
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By 24 H. 8. cap. 12. and 25 H. 8. cap. 19. all Appeats from a defini 
tive Sentence muſt be within < Days. n 8 x 


By 25 H. 8. cap. 19. there ſhall be no Appeal to the See of Rome, un 
der Pain of a Pramunire.” A 


(C) Df citing one out of his own Dioceſe, and 
herein of the Boundaries of their Jurisdiftion, 
H 


B 23 H. 8. cap. . it is enacted, That no Manner of Perſon ſhall be 
from henceforth cited, or ſummoned, or otherwiſe called to appear 
** by himſelf, or herſelf, or by any Procutator, before any Ordinary, Arch- 
„ deacon, Commiſſary, Official, or any other Judge Spiritual, out of the 
Dioceſe or peculiar Jutiſdiction, where the Perton which ſhall be cited, 
* ſummoned, or otherwite (as is aforeſaid) called, ſhall be inhabiting and 
„ dwelling at the Time of awarding or going fourth of the fame Citation 
„or Summons, except that it ſhall be for, in, or upon any of the Caſes 
or Cauſes hereafter written, that is to ſay, for any Spiritual Offence or 
Cauſe, committed, or done, or omitted, followed, or negleQed to be done, 
« contrary to Right or Duty by the Biſhop, Archdeacon, Commiſſary, 
Official, or other Perſon, having Spiritual Juriſdiction, or being a Spi- 


Page 61 5® © ritual Judge, or by any other Perſon or Perſons within the Dioceſe, or 


other Juriſdiction whereunto he or ſhe ſhall be cited, or otherwiſe law- 
* fully called to appear and anſwer ; and except alſo it ſhall be by or upon 
* Matter or Cauſe of Appeal, or for other lawful Cauſe, wherein any Far- 
* ty ſhall find himſelf or herſelf grieved or wronged by the Ordinary, 
* judge, or Judges of the Dioceſe or Juriſdiction, or by any of his Sub- 
4 ſtitutes, Officers, or Miniſters, after the Matter or Cauſe there firſt com- 
* menced, or begun to be ſhewed unto the Archbiſhop or Biſhop, or any 
* other having peculiar Juriſdiction, within whpſe Province the Dioceſe 
* or Place peculiar is; or in cafe that the Biſhop, or other immediate 
judge or Ordinary, dare not nor will not convene the Party to be ſued 
« before him; or in Caſe that the Biſhop of the Dioceſe, or the Judge of 
the Place, within whofe Jurifdition, or before whom, the Suit by this 
% Att ſhall be commenced and proſecuted, be Party directly or indirectly 
* tothe Matter or Cauſe of the ſame Suit; or in cafe that any Biſhop or 
* any inferior judge, having under him Juriſdition in his own Right and 
Title, or by Commiſſion make Requett or Inſtance ro the Archbiſhop, 
*« Bithop, or other ſuperior Ordinary or Judge, to take, treat, examine, or 
„determine the Matter before him or his Subſtitutes ; and that to be done 
in Caſes only where the Law Civil, or Canon, doth afſirm Execution of 
* ſuch Requeſt or Inſtance of Juriſdiction to be lawful or tolerable ; upon 
* Pain of Forfeiture to every Perſon, by any Ordinary, Commiſſary, Of- 
« fcial, or Subſtitute, by Virtue of his Office, or at the Suit of any Perſon, 
to be cited or otherwif2 ſummoned or called, contrary to this Act, of 
double Damages and Colts, for the Vexation in that Behalf ſuſtained,to be 
« recovered againſt any ſuch Ordinary, Commiffary, Archdeacon, Official, 
** or other Judge, as mall award or make Pracels, or otherwite attempt or 
* procure to do any Thing contrary to this Act, by Action of Debt or Ac- 
© tion upan the Caſe, according to the Conrſe of the Common -__ 

| | * thts 


Un“ 
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« this Realm in any of the King's High Courts, or in avy other compe- 
« tent Temporal Court of Record, by original Writ of Debt, Bill or 
« Plaint, in which, &c; and upon Pain of Forfeiture for every Perſon fo 
% ſummoued, cited, or otherwiſe called, (as is ahoveſaid) to anſwer before 
« any Spiritual Judge out of the Dioceſe, or other Juriſdiction, where the 
« faid Perſon ſo dwelleth, or is reſident, or abiding, 107. the one Half 
©« thereof to be to the King; and the other Half to any Perſon that will 
« ſue for the fame in any of the King's faid Courts. 
« Provided that it ſhall be lawful to every Archbiſhop of this Realm to 
call, cite, and ſummon any Perſon or Perſons inhabiting or dwelling in 
« any Biſhop's Dioceſe within his Province for Cauſes of Hereſy, if the 
« Biſhop or other Ordinary immediate thereunto conſent, or if that the 
„ ſame Biſhop, or other immediate Ordinary, or Judge do not his Duty 
« in Puniſhment of the ſame, 
Provided alſo that this Act ſhall not extend in any wiſe to the Prero- 
« gative of the molt Reverend Father in God the Archbiſhop of Canter- 
10 . or any of his Succeſſors, of or for calling any Perſon or Perſons 
* out of the Dioceſe where he or they be inhabiting, dwelling, or reſident, (a) Codb. 
for (a) Probate of any Teſtament or Teſtameats, any Thing in this Act 214. 
« contained to the contrary. | Extends on- 
Provided allo that this Act be not any way hurtful or prejudicial to * ga 
the Archbiſhop of Ter, nor to his Sueceſſors, of, for, or concerning the Wille. 
« Probate of Teſtaments within his Province and Juriſdiction, by Reaſon 
of any Pretogative; any Thing in this Act to the contrary notwithſtand- 
« ing.” | 
* In the Conſtruction of this Statute the following Opinions have been gp, 616 
holden, That the Archbiſhop of Canterbury cannot cite a Perſon for Sub- Ze 
ſtraction of Tithes living in Eſſex into the Court of Arches holden in Len- 
don, although Eſſex be within the Dioceſe of London, and that this Statute, 
like all other Acts of Parliament, ſhall be expounded bythe Judges of the 
Common Law, although they relate to Spiritual Perſons and Affairs, and 
that where-ever an Act of Parliament prohibits the doing a Thing, any 8 
Court acting contrary may be reſtrained by Prohibition. Ge 4 
If a Perſon inhabiting within one Dioceſe doth ſubſtract and with-hold Lev. 96. & 
his Tithes within another Dioceſe, a Suit may be commenced and proſe- Godb. 191. 
cuted in the Court of the Biſhop, in whoſe Dioceſe the Tithes are ſo ſub- 2 Browni. 
ſtracted, and the Party ſo ſubſtracting his Tithes may be there cited and 17, 


. . * © 0 . 0 Hard. 21. 
ſummoned, although inhabiting within another Dioceſe. Winch Ear. 


O. 4. 
Cro, Car. 97. Rol. Rep. 329. Carth, 476. Machis and Mſeulles, 8. P. adjudged, * Dioceſe 
in this Statute fignifies Juriſdiftion, and it is the Locality of the Lands which gives Juriſdiction, al- 
though the Maxim in the Civil Law is forum ſeguitur reum, 5 Mod, 450. S. C. 2 Salk. 549. pl. 
1 8. C. | 
So a Suit for a Legacy may be in the Dioceſe where the Will is proved, Vent. 233. 
although the Vefendant lives in another Diocele, and the citing of him out Ver 619. 
of ſuch Dioceſe is not within the Statute. Like Pes. 
So where A. and others, who lived in the Dioceſe of Litchfield and Co- Salk. 16 4 k 
wentry, but occupied Lands in the Dioceſe of Peterborough, were taxed in pl. . 
the Pariſh where they occupied Lands for the new caſting of the Bells of 
the Church ; and, upon Refuſal to pay, a Suit wes commenced agatnſt 
them in the Dioceſe of Peterborough; and it was held that 2 
Lands made them Inhabitants, and that the citing of them into the Dioceſe 
where the Lands lay, and in reſpect to which they were chargeable, was 
not within the Statute ; alſo (a) that Bells were more than a mere Orna- 3 Mod, 
ment, which the Inhabitants were bound to repair. 251. & C. 
| Ld, Raym. 
£9, £12, 2 Ld. Raym. 1408. Carth. 360, 5s Mod. 389. Pre. Ch. 42. 8 Mod. 338. 10 Mod, 
13. 32 Mod. 416. And jhere ſaid that a Prohihition was granted, becauſe but a Perſonal Charge, 
and not Ike the Repairing of the Church, which is s real Charge upon the Land, let the Owner live 
vihere he will, | ; N 
My 
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12 Co. 4. My Lord Coke ſays, that by this Statute the Archbiſhop is reduced to x 


Porter and proper Dioceſe, or peculiar Juriſdiction, unleſs it be in five Caſes ; as 1 fe, 
— s In Default of the Ordinary. 24%, In Caſe of Appeal, 34%, Or in caſe 


the Ordinary dares not, or will not, convene the Party. 45, Or if the 
7e) On Sug- Ordinary be Party to the Suit below. 5%, In Caſe (a) of Inſtance and 
geſtion that Requeſt by the Ordinary. | 
the Party 18 | : 
ſued out of the Dioceſe, the Court grants a Prohibition; but if it appears upon Proof that it was up- 
on Pequelt to the Archbithop, according to the Exception, the Prohibition will be ſtayed. 5 Mod. 
71. Godb. 214. Litch 180. The Party in alledging ſnch Requeſt need not fhew the Matter 
ſpe ally, that it might appear to have been of a ſpiritual Nature, nor that the Requeſt was under 
Sea}, Cro Car. 162.— Thc Requeſt may be from a Peculiar to the Ordinary of the Dioccſe. Cro, 
Car. 162,—But whether irom a Peculiar Court, or from the Archdeacon's Court immediatcly to the 
Archbiſhop, vide Hob, 16, 186. Syd, go. 5 Mod. 238, 239. 


12 Co. 6. The Party who is cited out of his Dioceſe muſt move for a Prohibition 
Heil. 19- before Sentence, for by litigating the Matter in that Court he ſubmits to 
C:o.Car. 97. the Juriſdiction. 

Carth. 344 But if upon the Face of the Libel it appears that the Party is an Inha- 
35- bitant at a Place out of the Dioceſe, there the Libel is Felo de ſe, and in 
fuch Caſe the Sentence makes no Alteration. F 


+ Se: ſupra, it is not in all Caſes, actual Reſidence, chat will determine the Queſtion, 


Carth. 34. Yet in a Caſe where A, in the [.ibel was named of D in Hampſhire, 
which is known to be within the Dioceſe of Wincheſter, was cited into the 
Dioceſe of London, and though Affidavits were offered of that Matter, yet 
being after Sentence, the Court held that they could not take any Notice 
within what Dioceſe D. in Hampſhire was, for they could not ex Officis take 
Notice of the Limits of Biſhopricks, but they thould not take it to be 
within the proper Dioceſe. | 

page 617 The Boundaries of all Juriſdictions tha!l be determined in the King's 
Temporal Courts; ſo if the Queſtion be, Whether in ſuch a Place there 

* 3 be a peculiar Juriſdiction exempt from the Ordinary, this ſhall be deter- 

©: this Mined by the King's Temporal Courts; for it would be unreaſonable that 

Purpole. the Archbiſhop, or Biſhop, ſhould be Judge in his own Cauſe, and if they 
take upon them to determine any of thoſe Matters, a Prohibition will be 
granted. 


(D) In what Caſes the Eccleſjaſtical Courts are 
allowed to have Jurisdiftion, 


HE Statute 13 E. 1. called the Statute of CircumſpeFe Agatis, and 
9 E. 2. called Articuli Cleri, are the moit antient, as well as the 
principal Statutes, which declare in what Caſes the Eceleſiaſtical Courts 
mall have Juriſdiction. 

The Words of the firſt are, The King to his Judges ſendeth Greet- 
* ing: Uſe yourſelves. circumtpectiy in all Matters concerning the Biſhop 
(4) The Bi- f C49 Norwich and his Clergy, not puniſhing them if they hold Plex in 
ſhop of Ner- Court Chiiſtian, of ſuch Things as be (5) merely Spiritual, that is, to 

* etch is onl 
put for an Fg for it extendeth to all the Biſhops iti ta the Reattn, 2 Inſt. 487, 5) As Here» 
iy, Schiſm, Holy Orders, and ſuch bke. 2 lait, 488. 18 


vit 


ow WY 9 vt 
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« wit of Penance enjoined by Prelates for deadly Sin, as Fornication, 


« Adultery, and (c) ſuch like, for the which, ſometimes Corporal Penance, 
« and ſometimes (4) Pecuniary is enjoined, eſpecially if a Freeman be 
« convict of ſuch "Things ; alſo if Prelates do puniſh for leaving the 
« Church-yard uncloſed, or for that the Church is (e) uncovered, or not 
« conveniently decked ; in which Caſes none other Penance can be enjoined 
« but Pecuniary. Item, If a Parſon demand of his Pariſhioners Oblations 
« or (/ Tithes due or accuſtomed, or if any Parſon do ſue againſt ano» 
« ther Parſon for '[ithes greater or ſmaller ; FA that the fourth Part of the 
« Value of the Benefice be not demanded. Item, If a Parſon demand 
« Mortuaries in Places where a Mortuary hath been uſed to be given, 
„Item, If a Prelate of a Church, or Patron, demand of a Parſon a Pen- (5) As In- 
« ſion due to him; all ſuch Demands are to be made in a Spiritual Court, ceſt Solict 
N s tation of 
« and for laying (g) violent Hands on a Clerk; and in Cauſe of Defama- Chaſtiiy. 
tion it hath been granted already, that it ſhall be tried in the Spiritual: Inſt: 488. 
Court when Money is not demanded ; but a Thi g done for Funiſhment(s) Muſt be 
© of vir, and likewiſe for breaking an Oath, in ail Caics afore rehearſed, EPI by 
OE | : 4 ay of Come 
„the Spiritual Judge ſhall have Power to take Knowledge, notwith mutation of 
« ftanding the King's Prohibition.“ "A245 Y 
| (e Tuls doth 
not extend to a private Chapel which a Man has to his own Uſe, nor to the Chancel, which is to 
be repaired by the Parſon, 2 nit, 489. / For this vide Title Tithes, (g) The Suit mult 
de fro jalute Anime; and therefore, if the Clerk ſue in the Court Chriſtian for Damages for the 
Battery, he incurs a Premuntire, for the Eccleſiaſticil Judge ought to proceed only to correct the Sin» 
2 Inſt. 492 lt a Clerk be arreſted by Proceſs of Law, he cannot for this ſue in the Eccleſiaſtical 
Court. 2 laſt. 492.—lt a Clergyman be only aſſaulted, no Remedy is to be bad in the Spiritual 
Court, but in the Common Law Courts, Cro. Eliz. 753. Pryn's Cale, 


The Statute Articuli Cleri, or ꝙ E. 2. enumerates ſeveral Caſes in which For the Ex- 
the Spirirual Courts ſhall have Juriſdiction; particularly as to Tithes, Poſition of 


. k b a - a this Statute 
Obventions, Oblations, Mortuaries, Redemption of Penance, violent lay= ine. 


ing of Hands on Clerks, Defamation ; in which Caſes the King's Prohi- 399 to 639. 
bition ſhall be of no Force. | | PI 

Matters Teſtamentary, as the granting Probate of Wills, granting Page 618 
Adminiſtration, Sc. are of Eccleſiaſtical (+) Conuzance, and in theſe 

they may proceed according to the Eccleſiaſtical Law, and their Sentences 20 Matters 


ſhall be preſumed juſt and agreeable to ſuch Law, though (3) contrary 9 


the Rule and Reaſon of the Common Law. ' within the 

; Juriſdiction 
of the Spiritual Courts by the Cuſtom of Exglasd, and no: by the Eecleſiaſtical Law. Lynwood 174. 
Verbe Approbatis, wide Salk, 37. —Antiently the Probate of Teſtaments was in the County Courts. 
Lamb. Saxon Laws, 111, Where the Biſhop and Sheriff ſat together, Wilkins 78. Lamb Saxon Laws, 
64. William the Conquer firlt ſeparated the Eccleſiaſtical from the Civil Juriſdiction; yet his Charter 
does nat mention Matters Teſtamentary, or the Probate of Wills, to be of Ecclefiattical Conulance, 
but only ſays, that the Crimes that were to be proſecuted pro jalute Anime were to be of that Conu- 
lance, Selden Eadm. 167. But afterwards the Eccleſiaſtical Caurts obtained a Juriſdiction herein, 
the Clergy having perſuaded the People that every Diſpoſition of the Teſtator was Gratuitous and 
Charitable, and to be diſpoſed of by the Executor, for the Good of the Soul of the Party deceaſed. 
Selden Eadm. 168. 9 Co. 38. (1) 4 Co. 29. 7 Co. 47. a 


Although the Spiritual Court hath Conuſance of the Probate of Teſta- 
ments, yet if (4) a Court-Baron hath had Probate of Wills Time out ofs Co. 73. b. 
Mind, and hath always continued that Uſage, every Will within the? Nel. Abr. 
Precincts thereof muſt be proved there; and if the Spiritual Courts take 7408 by the 


upon them to grant the Probate of any ſuch Will, a Prohibition lies. Cuſtom of 

| s | Lindon, the 
Government of Orphans, and Effects of Perſons dying in Lenden, belongs to the Mayor and Alder- 
men of Lenden; and if any Suit be commenced, or Proccedings had in the Eccleſiaſtical Court, for 
any Matter within ſuch Regulation, a Prohibition lies. 5 Co. 734. 2 laſt. 249, 669. March 107, 
see Com. Dig. 3. V. 423. (G. 1.) 5 | 


If 


Or Tux ECCLESIASTICAL COURTS. 


18 38. If the Will is proved in the Eccleſiaſtical Court, that Court has exe. 
_— ented its Authority, and the (4) Executors muſt ſue in the Tempora! 
(4) An Ad- Courts to get in the Eſtate of the Deceaſed. | 
i” 
mut — * the Goods of the Inteſtate in the Temporal Courts, for the Eccleſiaſtical Courts cannot 
_ Property of Goods. 2 Rol. Abr. 287. Say and Hard; and 4 Prohibition granted for 
a Suit, 


As the Eccleſiaſtical Courts have now the Probate of Teſtiments, they, 
$5 incident to ſuch juriſdiction, have Power to determine all thoſe Matten 
that are neceſſary to the Authenticating every ſuch Teſtament ; therefore, 
(e) if the Seal of the Ordinary appears, it cannot be ſuggeſted or given in 
) Evidence in the Common Law Courts, that the WII was forged,+ or 

ti Raym. that the Teſtator was Non compos, or that another Perlon was Executor; 


_ 2 foe — — they had a proper Juriſdiction, and the Remedy muſt be by 


299 

ard, 131. | 
Cf) But it may be given in Evidence that the Seal was forged, or the Will repealed, or that there 
were bona Noetabilia, becauſe that is not in Contradiction to the real Seal of the Courts, but admits 
the Seal sad avoids it. Lev. 235, 236, Vaugh. 207. Show, 293. Salk. 36. pl. 1. Comb. 185, 


Skin. 299. pl. 2. Holt 30g. pl. 4. 


+ This is in Caſe of Perſonal Eſtate only.—In any Queſton 25 to » Real Eftate, where Title is 
made under a Will, the Original muſt be produced, and conſequently its Authenticity, and the 
Ability of the Teſtator to make it, may be controveried. | 


2 Rol. Abr. Although regularly, where the Spiritual Courts have Conuſance ©” he 
* 299- Principal, they ſhall have Conuſance of the Incidents and Acceſſaries; yet 
e if the Incident is a Matter merely Temporal, or if a Temporal Viaiter 
Hetley 87. be pleaded in Bar of an Eccleſiaſtical Demand, they muſt proceed in the 
2 oft. 608. Eccleſiaſtical Court according to the 'Temporal Law; otherwiſe they will 


nv. 174-be prohibited. 


Sid. 161. | 

As if Payment be pleaded in Bar of a Legacy, and there is but one 
„ Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their Law 
Show. 158, requires two Witneſſes ; there the "Temporal Courts will prohibit them, 


773. becauſe it is a Matter Temporal, that bars the Eccleſiaſtical Demand. 
Holt 782. pl. 1. Vent. 291. Richardſon and Deſberow adjudged. 3 Mod. 283. Show. 158; 


Ld. Raym. 220, 346. 2 Ld. Raym. 1161, 1172, 1211. 2 Salk. 547. pl. 1. Setter and Friend 


adjudged. Carth. 142. S. C. adjudged. —But it is not ſufficient Ground for a Prohibition, to ſuggelt 
that the Spiritual Court objected to the Credibility of a Witneſs, nor to ſuggett that the Plaintiff had 
only one Witneſs to prove the Fact, unleis that he alledge that he offered tuch Proof, and it was 
refuſed for lalufficiency, Carth. 143, 144. | 


page 619 *® But if there be only one Witneſs to prove a Nuncupative Will, and 
the Eccleſiaſtical Court refuſe the (a) Probate thereof, becauſe to every 
ſuch Will their Law requires two Witneſſes, no Prohibition lies; 
Carth. 143. becauſe there is no other Way of authenticating ſuch Will but in the 
Fer Cur”. Spiritual Court, and this being the principal Matter, they had Conuſance 


Kocrentiog thereof. | 


of ſuch a 

Will is pleaded, and proved by one Witneſs, and they refuſe the Plea for want of ſufficient Proof, 
a Prohibition will go, becauſe the Revocation is a Temporal Matter, Yelv. 92. by three Judges 
againſt two, & ary 2 Rol. Abr. 299. Carth, 143. S. C. cited. | 


If the Spiritual Court do admit a Will, but yet will not give the Probate 


to the Executor becauſe he cannot give Security for a juſt — 
| | e 


t 
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Temporal Courts will grant a Mandamus ; for though they are to de- 
Coping whether there be a Will or not, yet if there be a Will, the Execy- For thisvide 
tor has a Temporal Right, and they cannot put any Teras upon him but 5 -. 
what are mentioned in the Will. ; _ Arr 
| and there 


that in certain Caſes the Court of Chancery will compel Executors to give Security . 


— 


P 


+ la Caſe of an Orphan, the Chamberlain of Londen N che Executor or Adminiſtrator, 
of a Freeman, to give Security, See Hob. 247. 3 Com, Dig. 424. 


If an Executor, after Probate, becomes (5) a Bankrupt, yet the Spiri- Skin. 299. 
tua) Court cannot revoke the Adminiſtration; for he is intruſted by the gun Fy 
Teſtator who was the proper Judge of his Fitneſs and Sufficiency. pl 1. . 

6) But if aa 
Executor becomes Non camper, the Spiritual Court may commit Admiaiſtration to 3 wee 
;hat is a natural Diſability, Salk. 36. pl. 1. 


But the Jones of the Eccleſiaſtical Courts is confined to Wills 
relating to Goods and Chattels only; and therefore (c) if a Man gives (e) Hab. 265. 
Lands to be fold for the Payment of Debts, and diſpoſes of the Money Cro. Jac. 
to leveral Perſons, that cannot be ſued for in the Eccleſiaſtical Courts, butgÞ 25+ 
only in a Court of Equity ; becauſe that is not a Legacy merely of z Rol. Abr. 
Goods and Chattels, but it ariſes originally out of Lands and Tene- 285. 
ments. 3 

But if a Rent be deviſed out of a Term for Years, the Eecleſiaſtical Lev. 179, 
Courts may hold Plea thereof; for the Term for Years being only a Chat- Ke 
iel is Teftamemary, and conſequently the Rent deviſed thereout. Cc 

If a Man makes a Will, and appoints A, and B. his Executors, to each Ld. Raym. 
of whom he gives five Pounds, but makes no Diſpoſition of the Reſidue of 86. Wil. 
bis Eſta te, the Eccleſiaſtical Courts cannot compel a Diſtribution of (4) Rep. pl. 2. 


ſuch Reſidue, for they have only a Juriſdictioa to order a Diſtribution — 27% 
where the Party dies Inteſtate. pl. 5 3. 
5 Mod. 447. 


Petit nnd Smith, and a Prohibition granted accordingly, (d) Where the Courts of Equity in ſuc 
Cale conſider the Executors as Truſtees only, and compel a Diſtribution, vide Tit. Executors and 
Adwiniftratiri, and where they have a concurrent Juriſdiction with the Eccleſiaſtical Courts, vide 
Chau, Cs. 200. 2 Chan. Ca. 85, gg. a Vent. 362. 2 Vern, 47, 76. Preced, Chan. 546. | 


Matrimonial Cauſes, as Marriage Contracts, Conſanguinity, Divorces, But for this 
Alimony, &c. are within the Juriſdiction of the Spiritual Court. vide Tit. 
Marriage · 
Tithes, Oblations, Mortuaries and Penſions, ate of Eceleſiaſtical Conu- vide Head 
ſance; but if to a Demand of Tithes the Party pleads a Modus Decimandi, of Tithes, 
ſuch Cuſtom, like all (e) others, muſt be determined in the Temporal (e) As if the 
Courts; and if the Eeccleſiaſtical Courts take upon them to determine "Ee —— 
a Prohibition will lie. ; libel again 
F. S. for not 
repairing Part of the Church Wall: wherein he ſets forth, That J. S. was ſeiſed of ſuch a Manor, 
Sc. aud that the Lords thereof, for the Time being, were by Cuſtom immemorial bound to repair 
Part of the Wall retiene tenuræ ; if this Cuſtom be denied, a Prohibition will be granted, although 
after Sentence, for on the Face of it, it appears that the Spiritual Court had not Juriſdictioa. Carth. 
33- Vi Carth, 151, 


* But if A. ſues for Subſtraction of Tithes in the Spiritual Court, and*Page620 
the Defendant pleads a verbal Compoſition for two Years, no Prohibition 
will be granted; and where the Eccleſiaſtical Courts refuſe a Plea of Sah, 70. 


Compoſition for Life or Years, there is no Remedy but by Appeal to the _ _ 
Arches, Tees 
e 


Or Tur ECCLESIASTICAL COURTS: 


2 Rol. Abr. The Eccleſiaſtical Courts have no jutiſdiction to hold Plea of + 

307. Matter of Record; therefore if the Parſon of a Church be outlawed, and 

: the Benefit of the Outlawry be granted to J S. who receives the Tithes 
from the Pariſhioners, and afterwards the Parſon ſues the Pariſhioners tor 
Tithes, who plead the Outlawry and the Grant to J. S. a Prohibition 
lies ; for the Outlawry is a Matter of Record, of which they have not 
Conuzance. 

Lev. 138. "The Spiritual Courts cannot hold Plea pro reformatione Morum, in a 

Sid. 217. Cauſe that is criminal and (a) triable at our Law; and therefore they 

Keb. 721. cannot hold Plea pro reformatione Morum for a legal Perjury, but for Per- 

(e) But they jury in their own Courts they may puniſh. 

may deprive 

. fora Temporal Crime. Dyer 293. But not aſter the Crime is pardoned. Hab. SearPs Caſe. Comp, 

Incumb. 53. 


Comb. 71. So if the Spiritual Court proceed againſt a Man for writing a Libel, a 
Prohibition lies; for this is an Offence indictable at Common Law. 

If the Goods of a Church be ſtolen, it is Sacrilege and Robbery, and the 

Churchwardens ſhall have an (C) Appeal of Robbery ; allo (c) the Offen- 

5) Bro. Ap-ger may be libelled againft in the Spiritual Court pro ſalute Anime & 


angry 7 = reformatione Morum, but not to recover Damages. 


c) Sid. 281. 
: Keb. 23. 2 Inſt. 492. 4 Keb. 743. An Action at Law lies for a Battery on a Spiritual Perſon, as 
allo a Suit in the Spiritual Court for Irreverence to his Character. 6 Mod. 156. Vide Cro. Eliz. 655, 


Cm —_— 


(E) How thep are to proceed, as to thoſe Matters 
in which they have a Jurisdittion, otherwiſe 
will be controuled by the Tempozal Courts. 


* 


4 Co. 29. 2, HE Eccleſiaſtical Juriſdiction is derived from the Common Law, but 
7 Co. 42. b. the Form of the Proceedings, and the coercive Power exerciſed in 


Roi. Abr. the Eccleſiaſtical Courts, is after the Form of the Canon or Civil Law ; 


_ Abr. and therefore the Judges of the Common Law will give Credit to their 

298, 299. Proceedings and Sentences, in Matters in which they have a Juriſdiction, 
and believe them conlonant to the Law of the Holy Church, although 
againſt the Reaſon of the Common Law; and if there be a Grawamen it 
muſt be redrefſed by Appeal. | | 

Skin. 27. They may cite the Members of a Corporation by their Chrifttan Names 

pl. 3, 28. and Names of Baptitm, for a Duty due from them in their Corpoiate 
Capacity, as a Rate for not repairing a Church; for they have no Di/trin- 
gas as at Common Law, by which they may take their Lands or Goods, 
and therefore mutt proceed againſt them in their Natural Capacity. 

« Mod. 449. Citation may be ſerved on a Sunday, or, according to the Cuſtom of 

Carth. $04. the Eccleſiaſtical Court, it may be fixed to the Church Door on a Sunday; 

Ld Raym. and this thall not be ſaid to be reſtrained by the 29 Car. 2. cap. 7. which 

706. as, prohibits the Serving of any Proceſs whatſoever upon a Sunday, except in 

tz Nod. 275 Cates of Treaſon, Felony or Breach of the Peace. 


* | Py 


Or Tux ECCLESIASTICAL COURTS. 


* By the 13 Car. 2. cap. 12. it is enaQed, ** That it ſhall not be lawful *Page 62 
« for any Archbiſhop, Biſhop, Vicar General, Chancellor, Commiſſary, For the Pro- 
« or any Other Spiritual or Eccleſiaſtical Judge, Officer or Miniſter, or ceedings ex 
« any other Perſon, having or exerciſing Spiritual or Eccleſiaſtical Juriſ. 2/9 before 
« diction, to tender or adminiſter, unto any Perſon whatſoever, the Oath N 
„ uſually called the Oath ex Offcto, or any other Oath, whereby ſuch Elis. __ 
« Perſon, to whom the ſame is tendred or adminiſtred, may be charged or Cro. Car, 
„ compelled to confeſs, or accuſe, or to purge him or herſelf, of any 291. 
« Criminal Matter or Thing, whereby he or fhe may be liable to any _ 75%. 
*« Cenſure or Puniſhment,” Cio. ; = 


; ; ies Jones 267 
And for the Conſtruction of this Statute wide Sid. 232, Mod 185. 10 Mod. 349, Ld. Raym. 26 35 


468. 2 Ld. Raym. 767. 2 Mod. 118, Veat. 41. 


If a Man is proceeded againſt in the Spiritual Court for Defamation, anda Rol. Abr. 
the Libel charges that he ſpoke ſuch and ſuch Words, aut in efectu conſi- 288, Fat 
milia, although a Declaration at Law, in this Form, would be naught for“ Caſs. 
Incertainty ; yet the Libel is good, being according to the Courſe of the 
Lecleſiaſtical Court. 

If one ſues in the Spiritual Court for a Legacy, and the Executor (a) | 
pleads that he hath not Aﬀets beyond the Debts due ftom the Teſtator, _ Abr, 
and the Plea (6) is refuſed, a Prohibition lies. | 3 * 

whereanE x- 
ecutor pleaded Plenement adminiſter, and the Plea being refuſed, a Prohibition was moved for, but 


denied, being a Matter of Eccleſiaſtical Conuzance. Sid. 274. Keb. 939. Seunderſon's Caſe; & wide 
Noy 77. Latch 114. Golſb. 4. (6) That there mult be an Afﬀidavit of ſuch Reſuſal. Skin. 20. pl. 20. 


If the Spiritual Court refuſes to give a Copy of the Libel, a Prohibition Vent. 252. 
will be granted guou/que ; But there muſt be an Affidavit that ſuch Copy © Mod. 308. 
was demanded and refuſed. 

The Eccleſiaſtical Court can (c) neither Fine, Impriſon, nor Amerce ; 


for their Juriſdiction being founded on the Canon ot Civil Law, their Pro-! 2 a, 
ceedings are only by Eccleſiaſtical Cenſures. bey 8 
| (c) They 


have but two Sorts of Puniſhment, Penance in Coſts, which firſt may be commuted or diſpenſed 
with for Money, 5 Mod. 72. 


If a Man be ſued in the Eceleſiaſtical Court, and the Judge take an Ob- 2 Rol. Abr, 
ligation from him that he will perform the Sentence, a Prohibition lies; 302. 
for if it be in a Matter within his Juriſdiction, there are lawful Means of 


compelling him to perform the Sentence. 


Yor. I. Uu | Of 


*Page622 Of the Court of Admiralty. 


4 Tot. 142, HE Court of Admiralty is a Court for all Maritime Cauſes or 
(4) lnſt. 167, Matters ariſing upon the High Sea, and its Juriſdiction is derived 
(b) Molloy from the King, who (a) protects his Subjects from Pirates, Cc. 
= . and who has (2) a Dominion over all the Britiſb Seas; this Juriſdiction he 


Mare Clas. exerciſes by the (c) Lord High Admiral, or thoſe law ſully deputed for that 
wm. urpole. 

(c) For the | 

Antiquity of this high Officer, vide Co. Lit. 260. 12 Co. 80. And for antient Records relating to 
his Juriſdiction, vide 4 Inſt. 142.—By the 2 . & M. ſeſſ. 2. c. 2. Commiſſioners of the Admiralty 
have the like Authority and Juriſdiction as the Lord High Admiral. —By the 2 H. 5. Stat. 1. c. 6. 
the King by Letters Patent may appoint in every Port a Conſervator of a Truce, worth gol. per 
Ann. in Land; Who by the King's Patent, and the Admiral's Commiſſion, ſhall inquire of Offences 
againſt Truce and Safe Conduct, Cc. as the Admirals have done, Cc. ſaving the Determination of 
the Death of a Man, and the Execution thereupon, to the Admiral. The Lord Warden of the 
Cirque Ports is allo Admiral there, and hath the Juriſdiftion of the Admiralty exempt from the Ad- 
miralty of Exgland. 4 Inſt. 223. 2 Jones 66, 6. — Which Juriſdietion is ſaved to him by ſeveral 
Acts of Parliament, as 2 H. 5. Stat. 1. c. 6. 27 H. 8. c. 4. 28 H. 6. c. 15. 5 Eliz.c. 8. 11@ 
12 W. z. c. 7. Vide, &c. 


For the better bringing together the ſeveral Caſes and Reſolutions that 
nave been in the Temporal Courts, relating to the Juriſdiction of the Court 
of Admiralty, I ſhall conſider, 


(4A) To what Places the Jurisdifion of the Ad- 
miraltp is confined, 623. | 


(B) To what Things its Jurisdittion extends; 
and herein of ſuch Matters as ariſe, partly on 
Sea, and partly on Land. 624. 


(C) To what Contratts its Jurisdittion extends: 
And herein of Contracts made on the Sea. 626. 


(D) To what Crimes and Offences its Jurisdic- 
tion extends. 628. 


(E) By what Law it pꝛoceeds, and the Fozm of 
luch Pꝛoceedings. 629. 


(A) To 


n FF xr 


Or rus COURT or ADMIRALTY. - 


„( To what Places the Jurisdiftion of the :s 
Admiraltpy is confined, 


T is laid down as a general Rule in our Common Law Books, That the (a) As Alaſt. 
Admiral's Juriſdiction is confined to Matters arifing on the (a) High 137, 138, 
Seas only, and that he cannot take Conuzince of Contracts, Efc. made or 139, 140. 


done in any River, Haven or Creek within any Coynty; and that all pang 


Matters arifing within theſe are triable by the Common Law. 893. 
Godb. 261, 

2 Sid. 81. Hob. 79, 212. 13 Co.g2. 2 Brownl. 10, 37. 2 Bulſt. 322. Rol. Rep. 133. But our 
Books ſeem not to be agreed what ſhall be counted A/tum Mare, or the High Sea; by forme, it is no 
Part of the Sea where one may fee what is done on the other Side of the Water. 4 Inſt. 140, 141, 
12 Co, 80. Moor 892.— That what is within the Body of the County is no Part of the Sea. 4 Inſt. 
140.—That the Admiralty Court cannot hold Plea of a Thing done upon the River Thames, becauſe 
within the Body of the County. Rol. Abr. 531, Owen 122. 2 Brownl. 37. S. C. adjudged. Leon, 
106, Moor 916. 2 Rol. Rep. 413. S. P. adjudged.— Nor of a Matter ariſing at Limehouſe. Cro. Jac. 
$14 2 Rol. Rep. 49. Moor 891. S. P. adjudged. —But by Owen 123. Such Place as is covered 
with Salt Water is alfum Mare,—And Rol. Rep. 250. By Cole, the Admiralty Court hath Conu- 
:ance of a Matter done in a Ship, riding in a Port that is not within the Body of a County hut it 
ſeems agreed, that though in a Libel in the Court of Admiralty the Fact is laid to be done ſuper a/tum 
Mare; yet it may be ſurmized that it was done tn Cerpere Com', Cc. and thereupon a Prohibition 
will be granted, for the Surmite is traverſable. Moor 8y1. pl. 1255. Latch 11. 


But it hath been refolved, That between the High and Low Water 5 Co. 105 
Mark, the Common Law and Admiralty have Imperium diviſum, jcilicet, git Henry 
the one when it is not, and the other when it is covered with Water; and Conftable's 


that (5) the Soil upon which the Sea flows and reflows, may be Parcel _ _ 
. nd, 


a Manor.* 8 C 
3 Inſt. 113.S P. () If a Man's Lands lie to the Sea, if they are increaſed by inſenſible Degrees, 
they belong to the Soil adjoining ; but if the Sea leaves any Shore by a ſudden Falling off of the Wa- 
ter, then ſuch derelict Lands belong to the King. Dyer 326. 2 Rol. Abr. 170 l. If a River, as far 
25 there is a Flux of the Sea, leaves its Channel, it belongs to the King; for the Engli/þ Sea and 
Channels belong to the King, and he hath the Property in the Soil, having never diſtributed them 
out to his Subjects.—2 Rol. Abr. 170 —But if a River, in which there is no Tide, ſhould leave its 
Bed, it belongs to the Owners on both Sides; for they have, in that Cale, the Property in the Soil, 
being no original Part or Appendix to the Sea, but diſtributed out as other Lands. 2 Rol. Abr. 170. 
Elf the Sea overflow my Land for forty Years, and after re-flow, yet 1 ſhall have my Land again 3 
tor the Act of Nature cannot alter the Property. 2 Rol. Abr. 1168. 


And Parcel of « Pariſh, and Oyſter Layings, Cc. rated to the Poor. Many Inſtances in Eſex, 
Kent, and other Parts. 


r 


or, to the Lord of the adjoining Manor, if derelict Lands are included in the Grant, 


By the 13 R. 2. cap. 5. Upon Complaint of Incroachments made by 2 Stra. 1045. 
the Admirals and their Deputies, it is enated, ©* That the Admirals and For the Con- 
* their Deputies ſhall (c) meddle with nothing done within the Realm, _ = 
but only with Things done upon the Sea. =—_— Boldt. 


10g. (c) This muſt be intended of holding Pleas, and not of awarding Execution; for, notwith- 
ſtanding this Statute, the Judge of the Admiralty may do Execution in the Body of the County. 


13 Co. 82. 


By the 15 R. 2. cap. 3. upon the like Complaint, it is declared,“ That 4 Stra. 1045. 
all Contracts, Pleas and Quarrels, and other Things done within the 
* Bodies of Counties by Land or Water, «nd of Wreck, the Admiral 


ſhall have no Conuzance, but they ſhall be tried, &c, by the Law of 
Uuz * the 


Or Tus COURT or ADMIRALTY. 


&« the Land; but (4) of the Death of a Man, and of Mayhem done in 

d) By the : 8. , . 

elution ** _ Ships, being in the main Stream of great Rivers beneath the (e) 
of che judges Bridges near the Sea, and in no other Place of the fame River, the Ad- 
in Cro Car. «« miral ſhall have Conuzance ; and alſo to arreſt Ships in great Flores, for 
297. by the e the great Voyages of the King and the Realm, ſaving to the King his 
Equity of c , ſhall hav TRTGT in ſuch Fl N 
this Stature Forfeitures z and he ave Juri{diQtion in luc eets ducing ſuch 
he may re- Voyages only, ſaving to Lords, &c. their Liberties.” 
dreſs all An- | 
noyances and Obſtructions in thoſe Rivers, which are an Impediment to Navigation, and may tr 
Contracts and Injuries do ic there which concern Navigation at Sea; but &, (e) In Owen 12%. it 
is ſaid per Cur, That the Tranſlator miſtook Bridges tor Points, at the Land's End, 


« * 


page 624 By the 2 U 4. cap. 11, reciting the 13 R. 2. cap. 13. it is enacted, 
(f) TheAc-** That he that (/ finds himlelf aggricved (g) againſt the Form of the 
tion may be** Statute, ſhall have his Action by Writ grounded upon the Caſe againſt 


—_ by „ (hb) him that fo purtues in the Admiralty, and recover his double 
one rart- 4 : A * . : . x 1 2 
. Damages againſt him, and he thall incur the Pain of 10. if he be 


it is ground- attainted.“ 


ed merely on 

a Tort. Carth. 298. (g) If upon Petition to the Judge of the Admiralty, a Ship is ſtopped in the 
Harbour till Caution given not to trade within the 1.imits of the Eaſft-Ind:a Company, this is a Pro- 
ſecution within the Statute, though there is no formal Plaintiff or Defendant; and in many Caſes the 
Suits there are againſt the Ship itſeir, Carth, 294. Skin. 361. pl. 3. 4 Mod. 176, Salk. 31. pl. 1, 
3 Lev. 353. S. C. between Child and Sands, % Though the Proſecution be by the Command of 
the King, and in the Name of his Proctor, yet if it was upon the Solicitation and by the Procuration 
of the Parties, and they pay the Fees, they purſue within the Intention of the Ac. 3 Lev. 353. 


1. 


(B) To what Things its Jurisdiftion extends: 
And herein of ſuch Matters as ariſe partly on 
Sea, and partly on Land, 


HE Admiralty Court has JurifdiQion, where a Ship founders, or is 
5 Co. 107. ſplit at Sea, over the Goods which become (i) Flotjam, Fetſam, or 
2 loſt, 167. „ x 
4 laſt. 184. Ligbam; and a Suit for theſe muſt be in that Court; but for Goods 
Palm. 6. wrecked they (&) muſt be claimed by Action at Common Law, 
Sid. 178. 
Rol. Abr. 631, (7) There are four Sorts of ſhipwrecked Goods, vis. Fletſanm, Jetſam, Li gan, and 
Wreck. Flitſamis when the Ship is ſplit, and the Goods float upon the Weter between High and 
Low Water Mark; Fetſam is when the Ship is in Danger to be drowned, and for ſaving the Ship the 
Goods are caſt into the Sea; Ligam, Lagan, or Ligan, is when the heavy Goods are caft into the Sea 
with a Buoy, that the Mariners may know where to tetake them; Wreck is, where Goods Ship- 
wrecked are caſt upon the Land; thele, when all the Crew are drowned, belong to the Kine, or the 
Lord of the Manor, to whom it is preſumed, the King has granted them; But by Weltm, 1. c. 4. 
if a Dog or a Cat (which are put for Inſtances) eſcape alive, the right Owner ſhall have them again, 
if he claim them within a Year and a Day after the Seizure, 2 Iuſt. 167. 5 Co. 105. brat. Lib. z. 


f. 120, Molloy 237 f. (*) By the expreſs Words of 15 R. 2. they have no Conuzance of Gocds 
wrecked. 


+ See the Stat. 12 Ann. Stat. 2. c. 13. & 26 Geo, 2, c. 19. 


Eid. 178. And although the Admiralty Court has Juriſdiction of Ftſam, Cc. 

Red. 657. and ſhall determthe what it is by the Rules of the Civil Law, yet that muit 
be underſtood where the Thing is /uper altum mare ; and therefore if a 
Ship, which becomes Flotſam and derelict, comes into the Body of 2 
County they kave no Juriſdiction. | 


80 


* 


Or runs COURT or ADMIRALTY. 


So if Flotſam comes to Land, and is taken by one that hath no Title, 2 Mod. 294- 
an Action lies at Common Law, but there ſhall be no Proceedings there- 4. Raym. 
on in the Admiralty ; for it need not be condemned as a Prize, 222 2 

At (e) Common-Law, none but the King only could etrect Beacons, 5 * 


Light-Houles, and Sea-Marks, but of later Tines, by Letters Patents Elaſt 148. 


ranted to the Lord Admiral, he hath Power to erect (f) Beacons, Sea- * * 1 
* K IT. Cc, 13. 
Karks, and vigns for the Sea, the Viale, 
"Wardens, 


Afiſtants of the Trinity Houſe at Deprferd Strond, had Power given them to ereQ Beacons, Marks 
and Signs for the Sea, Cc. vide 4 Inſt. 149. % A Suit ior the Profits of the Beaconage of a Rock 
in the Sea, near in Cerrwall, may be in the Court of Admiralty. Cre/s and Diggs, Sid. 188. 
adjudged; and it was ſaid, as the Protits of the Beacons belong to the Admiral, ſo che Suit for them 
eught io be in his Court, though the Rock be the Freehold of another, and Part of his Iuheritance, 


If the Original Cauſe ariſes upon the Sea, and other Matters happen up- Vent. 17s. 
on the Land depending thereupon, yet the Trial ſhall be in the Court of 2. LV. 25. 
Admiralty. 3 

As if a Man takes a Thing upon the Sea and brings it to the Land, and Page 625 
afterwards carries it away, the Suit for this ſhall be in the Admiralty Court, Rol. Abr. 


for this is a continued Act. | $33- 
4 loft. 130. 12 Co. 97. 12 Mod. 135. Like Point. 


So if Goods are taken piratically out of a Ship, and afterwards fold up- 
on Land, a Suit may be commenced in this Caſe in the Aduuralty C oa 
againlt the Vendee, ; 688. 8 Þ, 
adjulged ; 
unleſs the Sale had been in a Market Overt : Bat vide Hob. 78. Rol. Abr. 631, $32. And that ia 
ſuch Cale the Party may have an Action of Trover and Converſion al Common Law F. 


"> 


+ But if the Felon ſhould not be proſecuted and convicted? Fide Com. Dig. 4. v. 182, 2, 


Ship becomes forfeited, and the Admiral ſeizes her accordingly, if after-,, 
wards the Owner takes the Sails and Tackling out of the Ship, lying infras. C. d. 
c:rpus com, no Suit for this can be in the Admiralty Court; for the Ad- judged. 
miral hath his Remedy by Action at Common Law. 3 Bulſt. 148, 

If a Suit be in the Admiralty Court for making a Lighter for the Carriage Rol. Abr. 
of Mud, or the like, within the Body of the County upon the Thames, and533- 
not for Navigation, a Prohibition lies. 

if a Ship is taken by Pirates upon the Sea, and the Maſter to redeem Hard. 183. 
the Ship contracts with the Pirates to pay them 50. and pawns his Person geg, 
for it, and the Pirates carry him to the Iſle of S. and there he pays it with djudged. 
Money borrowed, and gives Bond for the Money, he may ſue in the Ad- 
miralty for the gol. becauſe the original Caute aroſe upon the Sea, and 
what followed was but acceſſary and conſequential, 5 

It there be wars with the Dutch, and one having Letters of Marque takes ev. 245 
an Oftender for a Dutch Sbip, and brings it into an Haven, and livels againſt =" pas 
it to have it condemned as a Prize, but Sentence is given that it was no gig. 369. 
Prize; the Offender may libel in the Admiralty againſt the Captain, S. C. ad- 
tor the Damage the Ship received while it lay in the Port; for the original judged, 
Taking being at Sea, the bringing it into the Part, in order to have it 


condemned, is but a Conſequence thereof. * 


Or rr COURT or ADMTRALTY. 


Carth. 499. If an Engliſh Ship takes a French Ship richly laden, the French being in 
Rex v. Enmity with us, and ſuch Ship is libelled againſt, and after due Notice on 
— — the Exchange, Cc. declared a (a) law ful Prize, the King's Proctor may ex- 
271. 13. hibit a Libel in the Admiralty Court, to compel the Taker (who ſent the 
judged; Ship to Barbadoes, and converted the Lading to his own Uſe) to anſwer 
being fully the Value of the Prize to the King; although it was objected, that by the 


rr firſt Sentence the Property was veſted in the King, and that this ſecond 


: Libel was in Nature of an Action of 1 rover, of which the Court of Adni— 
the ſecond 

Libel was Talty cannot hold Plea. 

but a Con- 

tinuance of the firſt Suit, and a Charge grounded upon the firſt Sentence by Way of Execution 
thereof. Salk. 32. pl. 3. S. C. & vide Carth. 423. (a) That Prize or no Prize is a Matter 


altogether appropriated to the Juriſdiction of the Admiralty, and not triable at Common Law, vid: 
Carth. 475, 476. | 


*Page626(C) To what Contratts its Jurisdittion extends; 


and herein of Contratts made on Sea, 


| HE Court of Admiralty hath no Juriſdiction as to Contracts made 
4 loft. 134, w_ at (5) Land, whether ſuch Contract be made here or in Foreign 


139. 
12 Co. 103. 


Hob. 79, 212. (5) If a Contra be made upon the Sea, which is afterwards ſcaled upon the Land 
the Court of Admiralty cannot hold Plea thereof, Hob. 79, 212. 


Latch 11. Tf a Ship lying at Anchor wants Victuals, and ſends to Land to J. S. to 


per Ded, bring Victuals, and ſo the Contract is made in the Ship, the Admiralty 
ſhall have Conuzance ; ſecus if the Contract is made intirely at Land, and 
the Victuals after ſent to the Ship. | | 
1 If a Contract or Obligation be made upon the Sea, yet if it be not fora 
Bridgman's Marine Cauſe, the Suit upon this Contract or Obligation ſhall be at Com- 
Cale. mon Law, and not in the Admiralty Court; for if a Man makes an Obli- 


Rol. Abr. gation for the Security of a Debt growing before upon the Land, or it he 

532. S. C. makes a Promiſe to pay it, this cannot be ſued in the Court of Admiralty, 

Rol. Abr. but at Common Law. 5 ; : 

325. If a Man contracts with me in London, in Conſideration of 100/. to tranſ- 

4 laſt. 139. port certain Commodities into Turkey, if he does not perform it, | cannot 
ſue him in the Court of Admiralty, becauſe the Contract was heie, and 
nothing done upon the Sea. 

* If a Charter-Party be made in England, to do certain Things in ſeveral 

ory SY Places upon the Sea, though no Act is to be done in England, but all upon 

Rol. Rep. the Sea, yet no Suit can be inthe Adiniralty Court for the Non perfom— 

466. 8 C. ance of the Agreement; for the Contract is the Original, (c) without 

4 inſt. 135, which no Cauſe of Suit can be, and this Contract is out of their Juriſdic- 

5 tion ; and where Part is triable by the Common Law, and Part by the 

te) Both the Admiral Law, the Common Law ſhall be preferred. 

C ntract and | | 

Breach muft concur to make the Cauſe of Su't, which is intire; therefore, Fe, Hob. 211. 


In 


wt es 4 my ©, = =-w 


ws» 


Oy Tux COURT or ADMIRALTY. 


In Caſes of Neceſſity, the Maſter may hipothecate or the Ship or 
Goods, and (c) ſuch ContraR is cognizable in the reed roo urt. P 155 Abr. 
11. 


Moor 918. {c) That ſuch Hipothecation is allowed, becauſe no other Remedy at Common Law ; 
but where A. contracted with B. for a Cable, which he delivered at Ratchff upon Thames, and B. 
ſued in the Admiralty, a Probibitioa was granted; though it was inſiſted, that the Want of the Ca- 
ple was occaſioned by the Streſs of Weather at Sea; for here the Contract was at Land, and a Re- 
medy for the Breach at Common Law; but had the Hipothecation been at Retterdam, or in any other 
Foreign Part, the Remedy had been proper in the Admiralty Court, Salk. 34. 3 Mod. 244. 6 
Mod. 12, 2g. Ld, Raym. 934. 3 Salk. 227. pl. 2. Com. 137. pl. 91. 


The Mariners may ſue in the Admiralty Court for their Wages, although... 
the Hiring was by the Maſter on Land ; and this is allowed of in Favour . 5 
of Navigation, for here they may all join in the ſame Libel; alſo by the Vent. * 
Admiral Law they have Remedy againſt the Ship and Owners, as well as 33. 
againſt the Maſter ; and it would be a great Diſcouragement to Seafaring 3 Mod. 244 


Men, to oblige them to bring ſeparate Actions, and thoſe againſt a Mal- £5? 
ter, who may happen to be inſolvent. 3 33: pl. 
X Ld Raym, 


876, 632. Carth. 818. 2 Ld. Raym. 1044. 12 Mod. 4og. & wide 4 Ann. 4. 16. 


So of the other Officers under the Maſter, as the (4) Mate, (e) Purſer, 
Boatſwain, fc. for though they contraQ with the Maſter, yet is is on the * 
Credit of the Ship, Ec. | 2 Stra. 937. 

2 Barnard. 
K. B. 160. 12 Mod. 440%, (e) Raym. 3. 2 Stra. 853. 2 Barnard. K B. 297, So a Car» 
penter, Stra. 707. 2 Vent. 181. Salk, 33. pl. 5. Mod. 93. 


* So a Shipwright may ſue in the Adiniralty Court for the (e) building“ Page 627 


2 Ship / for Navigation upon the Sea. (% Rol Abr. 
For amending a Ship. Cro. Car. 296. (f) If Contract be with Seamen to go — Voyage, 
and they, in order thereunto, work in a Harbour, and after the Voyage is intercepted, through the 
Owner's Fault; as if the Ship be arreſted for his Debt, Cc the Seamen ſhall ſue for their Wages 
for the Work done in the Harbour, in Purſuance of the Contract to go on a Voyage, in the Admi- 
ralty, as much as if they had gone the Voyage; /ecus, it the Retainer of them had been only to dg 
the Work in the Harbour. 6 Mod. 238. 2 Ld, Raym. 1044. 


But if there be any ſpecial Agreement, by which the Mariners are to Salk. 31. 


7D . a I | pl. f. 
receive their Wages in any other Manner than is uſual ; or if the Agree Ofy and Ad. 


ment is under Seal, the Matiiners cannot ſue in the Admiralty Court. diſes. 
Stra. 0g. 


Nor can the Maſter ſue in the Admiralty Court; for his Contract is on kph 
the Credit of the Owners, and not like that of the Mariners, which * = 8 


on the Credit of the Ship. Salk. 33. 
| 


Pp . 4. 
Lord Raym. 876. Carth. 318. S. P. although the Owner was beyond Sea, and the Ship lay here, 
F wide 2 Salk. 348. pl. 3. ; 


If a Conttact is made at Malaga, concerning the Lading of a Ship, and Vent. 32. 
tor Breach thereof upon the Sea, vis. That he would not receive forty Buts {* ado and 
of Wine into the Ship, according to Agreement, there is a Libel in a Fo- Sid. 478. | 
reign Admiralty, and Sentence that the Wine ſhall be received into the Lev. 267, 
Ship, which is refuſed ; yet there can be no Suit in the Admiralty here, S. C. 
1eciting the former Sentence, and charging the Defendant with a Breach 
thereof; for though one may libel here upon a Sentence in a Foreign Ad- 
iralty, for the Execution ot it, yet there being no complete Sentence in 
tle Foreign Admiral'y, but an Award only, that the Wine ſhould be re- 
ceived; this Suit for Breach thereof is in Nature of an original Suit, _ 

ough 


2 Stra. 968. ; 


Or Tus COURT or ADMIRALTY. 
ought not to be, though the Breach was at Sea, becauſe upon a Contrag 


made at Land. F 

1 If there are ſeyeral Partners of; a Ship, and the major Part of them are 
2 * for ſending her a Voyage to Sea, to which the reſt diſagree ; whereu 

cbt and 9 h . , pon, 
Berry, ad- according to the (a) common Uſage in ſuch Caſes, the greater Number 
judged, and ſuggeſt in the Admiralty Court, the Diſagreement of their Partners ; and 
Prohibition then, according to their Uſage there, they order certain Perſons to appraiſe 
3 the Ship, who accordingly ſet a Value thereon ; and then the major Part 

* p N 1 

ed, 1 ** res agreed to the Voyage, enter into a Recognizance, wherein they bind 
noe re emſelves jointly and ſeverally to the diſagreeing Parties, in a Sum pro- 
and Appeal portionable to their Shares, according to the Value ſet by the Appraiſets 
to the Dele-to ſecure the Shares in the Ship of thoſe who diſagree to the Voyage, apainſ 
Ck all Adventures ; there can be no Suit on this Agreement or Stipulation in 
The 3 the Admiralty Court; for the Contract was made on Land, and therefore 
Owners, {he Temporal Courts mult have Conuzance of it. 
who are the | | 
major Part, are not without Remedy in ſuch Caſe ; for a Special Action on the Caf b 
at the Common Law. Hard. 473. S. P. but no Reſolution. 6 Mod. ls: 8. P. . 
%) For this vide Skin. 230. pl. 9. 2 Chan. Ca. 36. 2 Stra. 890, Fitzgib. 197. 


— 
** 


BS 


page 628 (D) To what Crimes and Offences its Jurif: 
Ss diction ertends. 


Y the 28 H. 8. cap. 15. it is enacted, That all Felonies and Rob. 
dS H. H. 4 „ beries, c. upon the Sea, or in any Haven, River, Creek, or 
— Place, where the Admiral or Admirals have, or (5) pretend to have 
DS: ans. J Power, Authority or Juriſdiction, ſhall be inquited, tried, heard, de- 
How Pracy. termined, and judged in ſuch Shires and Places in the Realm as ſhall be 
and Offences limited by the King's Commiſſion or Commiſſions to be directed for the 
e 8 ſame, in like F orm and Condition as if any ſuch Offence or Offences 
re 1675 nc _ 3 or 5 5 in or as the Land; and fuch Commiſ- 
ed before ſions (hal ad under the King's Great Seal, direQted to the Admiral 
this Statute, ;, or Admirals, or to his or their Lieutenant, De uty or Deputies, and 8 
* 5 x _ 2 1 30 ſubſtantial Perſons as hall be named or appoint- 

28. ed by the Lord (c) Chancellor of England, for the Time bei 
Ae ed Time to Time and as oft as Need ſhall require, to hoes vail Tons a: 
H. b. C. 77: 2 2 after the (4) common Courſe of the Laws of this Land 
3 loſt. 112, * uſed for Felonies an obberies, c, done and committed up l 
e * Land within this Realm: And it 1 further enucted, That if 33 
r or Perſons happen to be indicted for any ſuch Offence done, or hereafter 
tween the to be done upon the Seas, or in any other Place, above limited, tha 

| ED ey” ; e limited, that 
High Water, - en __ —_— eder Judgment and Execution ſhall be uſed, had 
and Low- ** done and made to and againſt every tuch Pertun and Perſons f * 
ee lone i Ty f a rlons fo bein 
pr 6 indicted, 2s againſt Felons, Cc. fir any Felony, Fe. upon the PA's 
where there, by the Laws of the Land is accuſtomed; and fuch as ſhall be convict 
ts er 5 = any fuch Offence, 2y Verdict, Confeſſion or Proceſs, by Authority, 
Inperres . of any fach Comnnlion, ſhall have and ſuffer ſuch Pains of Death, 
8 Loſſes of Lands, Goods and Chattels, as if they had been attainted and 
„ convicted of ſuch Offence done upon the Land; and allo, that they ſhall 
But if done de excluded from the Benefit of the Clergy. 
in ſuch | 
Creck or | * 
Maven where the Adtaital hath no Jutiſd' gion, the CommiToners ith i 
e eee 3 con, | cannot meddle with it. Owen 
* 00 756. Rol. Rep. . . (c) Hob. 146. (%) Yet it fill remains an 
Offence 


DI tt. as _— 


. , - 


Oy vu COURT or ADMIRALTY, 


It was (a) held, that by Force of this Statute Acceſſories to this Offence (a) Fide 


could not be tried; but this is remedied by 11 & 12 . 3. cap. 5, by Yelv. 136 
which their Aiders, and Comtorters, and the Receivers of their Goods, are 
made Acceſſories, and to be tried as Pirates, by 28 H. 8. cap. 15. alſo the 
ſaid Statute 11 & 12 V. 3. directs how Pirates may be tried beyond Sea, 
according to the Civil Law, by Commiſſion under the Great Seal of Eng- 
land. 
By the 5 Eliz. cap. 5. ſect. 30. ſeveral Offences jn the Act mentioned, if 
done on the main Sea, or Coaſts of the Sea, being no Part of the Body of 
any County, and out of any Haven and Pier, ſhall be tried before the Ad- 
miral or his Deputy, and other Juſtices of Oyer and Terminer, according 
to the Statute of 28 fl. 8. cap. 15. 
* By 1 Ann. ſeſſ. 2. cap. . ſet. 4. Captains and Mariners belonging tO+Page629 
Ships, and deſtroying the ſame at Sea, ſhall be tried in ſuch Places as ſhall 
be limited by the King's Commiſſion, and according to 28 H. 8, cap. 15. 
The 10 Ann. cap. 10. directs how the Trial of Officers and Soldiers, 
that either upon Land out of Great Britain, or at Sea, hold Correſpon- 
dence with a Rebel Enemy, 
And by 4 Geo. 1. cap. 11. ſe@. 7. All Perſons, who ſhall commit any Of- 
fence for which they ought to be adjudged Pirates, Felons or Robbers, by 
11 12W. z. cap. 5, may be tried and judged for every ſuch Offence See 4 Geo. i. 


according to the Form of 28 H. 8. cap. 15. and ſhall be excluded from g 8 


their Clergy. c. 24. made 


perpetual by 


2 Geo. 2. c. 28. ſ. 7. and 11 Geo. 1. c. 29. ſ. 6. 18 Geo. 2. c. 30. 


— — 


(EZ) By what Law it pꝛoceeds, and the Fozm of 
ſuch Pꝛoceedings. 


AS Maritime Affairs are regulated chiefly by the Civil Law, the Rho- 


dian Laws, the Laws of (6) Oleran, or by certain Peculiar and Godolp. | 
Adm, Juris, 


Municipal Laws and Conſtitutions appropriated to certain Cities, Towns, an 


and Countries bordering on the Sea. (5) So called 


ſor that they 
were made by King Richard 1. when he was there. Co. Lit. 11, b. 260. b. 


If the Owner of a Ship victuals it, and furniſhes it to Sea with Letters Rol. Abr. 4 
of Repriſal, and the Maſter and Mariners when they are at Sea commit . Nes. 0 
Piracy upon a Friend of the King, without the Notice or Aſſent of the 2g. . 
Owner, yet by this the Owner ſhall loſe his Ship by the Admiral Law, and 


our Law ought to take Notice thereof. 


285. 


1 — 


— 


Offence of a ſpecial Nature; and therefore the Indictment muſt alledge the Fact to be done upon the 
Sea, and muſt have both the Words Felorice and Piratice ; and no Offence is puniſhable by Virtue 
of this Ad as Piracy which would not have been Felony if done on Land; conſequently the tak- 
ing of an Enemy's Ship by an Enemy is not within the Statute, 3 Inſt. 112. S. P. C. 114. Rol. 
Rep 175. And although the Statute ordains, that it ſhall have the like Trial ard Puniſhment 
as are uled for Felony at Common Law, yet this ſhall not be carried ſo far as to make it alſo agree 
with it in other Particulars which are not mentioned ; and therefore it ſhall not be included in a ge- 
reral Pardon of all Felonies. Moor 756. 3 Init. 112. Co. Lit. 391. H. P. C. 97. 2 Hal. Hiſt. 
Plac. Cor, 370. — Nor ſhall an Attainder for this Offence work any Corruption of Blood, 3 Inſt. 112. 
YH, P. C. 575,—But it hath been reſolved, that an Offender ſtanding mute on an Arraignment, by 
Yorce os this Statute, ſhall have Judgment of Pain fort & dure, 3 luſt, 114. Dyer 241. 5 

| Dy 


Oy Tur COURT or ADMIRALTY. 


By the Civil Law and Cuſtom of Merchants, if the Ship be (3) caſt 
away, or periſh through the Mariners Default, they loſe their Wages ; ſo 
(c) if taken by Pirates, or if they run away; for if it were not for this 
84 279 Policy they wouid forſake the Ship in a Storm, and yield her up to Ene- 
Mod. 93. mies in any Danger. 8 
Vent. 146. | 
12 Mod. 408, 409, 442, (5) But whether the Executors of thoſe Mariners who died before the 


Caſting away of the Ship may recover the Wages due to their Teſtators, 2, & vide Sid. 179. Keb. 
684. (c For refuſirg to Fight when commanded by the Maſter, vide 22 VJ 23 Car, 2. c. 11, 


If a Man of Friezland ſues an Engliſhman in Friezland before the Go- 

Rol. Abr. veraor there, and there recovers againſt him a certain Sum, upon which the 
£30. M ier' Eqyliſhman, not having ſufficient to ſatisfy it, comes into England, (d) upon 
BEG; which the Governor ſends his Letters miſſive into England, omnes Magiſ- 
tratus infra Regnum Angliæ rogans to make Execution of the ſaid Judg-— 

ment, the Judge of the Admiralty may execute this Judgment by Impriſon- 

ment of the Party, and he ſhall not be delivered by the Common Law; + 

for this is by the Law of Nations, that the Juſtice of one Nation ſhall be 

aiding to the Juſtice of another Nation, and for one to execute the Judgment 

page 6 of the other; and the Law of England (e) takes Notice of this Law, and the 
Se Oo Judge of the Admiralty is the proper Magiſtrate for this Purpoſe, for he 


15 only hath the Execution of the Civil Law within this Realm, 


given in 

2 Court of Admiralty, Execution may be ſued in foreign Parts. Godb. 260. arguends.,—lf a Ship is 
condemned a; the King's Prize in a foreign Admiralty, ſuch Sentence may be executed here. Salk, 
32. pl. 3. 33. (e) If a Skip is fold by Virtue of a Sentence in the Court of Admiralty of France, 
(being then in Amity with Exg/and) the Sentence ſhall not be examined in an Action at Common 
Law; for we ought to give Credit to their Sentences, elle they will not give Credit to the Sentences 
of our Court of Admiralty. 2 Ld. Raym. 893, 936. but the Way to be relieved is fo petition the 
| King, who will examine the Caſe, and, if he finds Cauſe of Complaint, ſend to his Ambaſſador re- 
fiding there, and upon Failure of Redreſs will grant Letters of Marque and Repriſal. Rayrn. 473. 
Skin. 30. pl. 2. & vide Vent. 32. But where the Court ſaid they would give no Regard to a 
Sentence in the Court of Admiralty of Scotland, wide Rudly and Egglesfield, 2 Sand. 259, 260, 
Vent. 174. But it was agreed the Sentence in Scet/and was pleadable in the Court of Admiralty 
here. Vent. 274. 2 Lev. 25. and 2 Sand, 260, The Validity of the Sentence of the Admiralty in 
Scotland is determinable by the Law of the Admiralty here. 


+ If this is Law, there would be Judgment and Execution without Appeal, therefore 9. except is 
Admiralty Caules? The Caſe in the Text is taken from R2{'s Abr. and is under Title, Court of the 
Admiralty, 


The (/) Maſter of a Ship may hypothecate or pledge the Ship without 
Hob. 11. the Conſent of the Owner for Tackling and Victuals, or he (pg) may bor- 
Moor 913. row Money for the Neceſſaties of the Ship, and in ſuch Caſes the Party may 
Rol. Abr. in the Admiralty Court (of which our Law will take Notice) (+) either pro- 
{f) Or he ceed againſt the Owner or againſt the Ship. 


that is re- 

puted Maſter, Noy gs. But not before the Voyage begins. Stra. 693. See 12 Mod. 406. 770 
Though in Fact it be not employed accardirgly, and the Owner mult take his Remedy againſt the 
Maſter. Noy gg. (b) 2 Sid. 161. (aid to have been lo lately agreed. ——But vide Salk. 35 pl. 9. 
Ld. Raym. 982. 6 Mod. 79. t1 Mod. 30. pl. 1. That the Matter cannot by his Contract make 
the Owners peitonally liable, although he may bia the Ship, without wich the Maſter can have ne 


Credit abroad without ſuck Security by Hypothecation, 


Sid. 453. But the Maſter cannot ſell the Ship and broken Tackle, though there is 

ger Hale Ch. no Probability of its being ſaved, partly in reſpe& of the Tempeſt, and 

_ partly in teſpect of the Barbarity of the Inhabitants, who took away every 
hiog that was caſt upon the Shore. 

If a Merchant's Ship is taken by an (i) Enemy, and a Month after is 

2 Brown. 11. ken by an Engliſh Ship, (&) the firſt Owner (4) ſhall not have Reſtitu- 


_ tion, for the Ship was gained by Battle with an Enemy. 


(iO herwiſe 

if by a Pirate Vent. 174. (Z Where the Property is not altere until the Prize is brought infra 
træſidia of that King, by whoſe SubjeQ it is taken. March 110, 111. (1) Where they ſhall be re- 
flored to the Owner, paying Saivage, and what mall be paid for Salvage per 48 5. . & MH. c. 251 


Or vn COURT or ADMIRALTY. 


If two Ships meet at Sea together, though they went not forth Conſorts, 2 Leon. 184, 
and one of the Ships in the Preſence of the other takes a Prize, the other? Curian. 
Ship which was preſent ſhall have the Moiety, for the Preſence of this Ship 
was a Terror to the Ship taken. 

If an Infant, being Maſter of a Ship at St. Chriflopher's, beyond Sea, by Rol. Abr. 
Contract with another, undertakes to carry certaigGoods from St. Chriſto- 530. Furnce 
pber's to England, and thee to deliver them according to the Agreement, aud S 
but waſtes and conſumes them, he may be ſued for the Goods in the Court adjudged. 
of Admiralty, though he be an Infant ; tor this Suit is but in Nature of a 
Detinue or Frover and Converſion at the Common Law. 

If Goods are thrown over-board in Streſs of Weather, in Danger or juſt Molloy 246. 
Fear of Enemies, in order to fave the Ship and the Reſt of the Cargo, 
that which is ſaved ſhall contribute to a Proportion of that which is loft 
and this Average, which by the Civil Law and Cuſtom of Merchants binds (a) 2 Bulſt. 
the Owners, may be (a) pleaded to an Action at Common Law. 290. 

But Average is not due, unleſs the Goods are loſt in ſuch a Manner that Moo 
thereby the Reſidue in the Ship are ſaved; as if Goods are thrown Over- 297. 
board to lighten the Ship, or by Compoſition Part is given to a Pirate to 
fave the Reſt ; but if a Pirate takes Part by Violence, Average ſhall not be 
paid for them. 

So where A. being one of the Owners of a Ship loaded on Board her Show. Parl. 
210 Tuns of Oil, and B. loaded on Board her 80 Bales of Silk upon a Ca. 18, 19. 
Freight, by Contract both to be delivered at London ; the Ship was purſued 
by Enemies, and forced into an Harbour, c., and the Maſter ordered the 
Silk on Shore, being the moſt valuable Commodity, (though they lay under 
the Oils, and took up a great deal of Time to get at them) the Ship and 
Oils were afterwards taken, and the Owner of the Oils brought his Bill in 
Equity to have Contribution from the Owner of the Silk; but in this Caſe, 

* as the Loſs of the Oils did not fave the Silks, nor the ſaving of the Silks *Page 631 
loſe the Oils, the Bill was diſmiſſed. | 

By the Civil Law the Admiralty Court may take a Recognizance in (a) Rol. Abr. 
Nature of a Stipulation from the Defendant to anſwer the Action; and if 51. 
he does not obey, they may take his Body; for it is neceſſary that every Cro. Eliz. 
Court ſhould have a compulſory Power of enforcing Obedience to its De- — 
crees, and this Courſe, having prevailed there Time out of Mind, cannot 1 x 


be altered without an Act of Parliament, 13 Co. 52. 

| | 2Brownl.26, 
2 Inſt. 81. Velv. 133. Codb. 193, 260. (a) But being no Court of Record they cannot take 8 
Recognizance. 4 Init, 135, 137. Yet ſuch a Stipulation is good. Raym. 78. adjudged. 


So they may require Fidejuſſores to enter into ſuch Stipulation, and ſuch Rol. Abr. 
Stipulation, it the Practice has been ſo, may be good, though entered into (5) Ra RE 
(b) for a Sum certain, and the Bail taken in Execution thereupon ; and if 5g. 1985 
they had not this Power, the Party might be obliged to lie in Gaol during Keb. 489. 
the whole Suit. 


Though the Court of Admiralty is no Court of Record, becauſe they Co s;. ad- 


proceed there according to the Civil Law, yet by the Cuſtom of thejudged. 
Court they may (c) amerce the Defendant for his (4) Default by their (e] But not 


Diſcretion, and may make Execution for the ſame of the (e) Goods of the f0eatJudges 
Defendant in corpore com. and if he hath no Goods take his Body. Record may 
| do. 12 Co. 


104.—But they may ſme and impriſon for a Contempt in the Face of the Court. Vent. 1. (4) They 
may puniſh one that refiſts the Execution of the Proceſs of the Court, but not give Damages te 
the Party, Vent. 1. But becauſe they had no Cognizance of the Original Matter, upon which the 
Preceſs was grounded, a Prohibition was granted, Cc. Style 171, 340. (e] But they can in ne 
Ca'e take Land, in Execution. Godb. 193, 260. Said by Cette that the Proceſs of the Admiralty 
Court is to impriſon according 10 19 H. 6. vide Hard. 474. Noy 24. Sodb. 26. Sid. 148. 


When 
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Or run COURT or ADMIRALTY. 


When a (/ Proviſionate Decree, as they call it, or primum Decretum, 
erg — is given for the Poſſeſſion of a Ship, and ſhe is ſeiſed, upon Security given 
upon ſuchln - by the Courſe of the Admiralty ſhe may be hired out. 

rlocut | 
Decree 3 lies to the Delegates. Vent. 174. yet vide Moor 814.. cent'. 
By 8 Eliz. cap. 5. A "definitive Sentence in a Civil or Marine Cauſe, 
te by Delegates by Commiſſion upon an (g) Appeal in Chancery, ſhall be 
(e] For in ** final. 
ſuch Cale 
no Writ of Error lies. 4 Inſt. 135, 339, 341. 


age 3 Of the Marſhalſea and Palace 


Court. 


ET WY T the Time of the Juſticiar, the Diſputes between the King's Ser- 

4. vants were determined before the Steward and Marſhal, and for 

Spelm. Tit. that Purpoſe the Court was held within the King's Verge, that 

Juſtic. Gren. his Servants might not be drawn away from their Attendance on him; the 
Proceedings were by Plaint without any original Writ. 

This Court hath ſtill a Continuance, being holden in Southwark, and is 

er 2 Court of Record, exerciſing a juriſdiction within twelve Miles of the 
gone: : 48. King's Palace, or where his (g) ordinary Refidence is. 


4 Inſt. 130. | 
13 R. 2. ſt. 1. c. 3. 15H. 6.c.1 33 H. 8. c. 12. 4g) The King's going out of the Houſhold 
for his Recreation is not ſuch a Removing as changes his ordinary Reſidence. 10 Co. 74. 


* By 28 F. i. cap 3. called Articuli ſuper Chart, the Steward and Mar- 
Por the Con- Thal of the King's Houſe ſhall not hold Plea of Freehold, neither of Debt 
firaction nor of Covenant, nor of any Contract, but only of Debts and other 
hereof vide ** Things of the People of the ſame Houſe, of Contracts and Covenants 
2 Inſt. 543. “ that one of the King's Houſe ſhall have made with another of the ſanic 
3 „ Houſe, and in the ſame Houſe, and of other (þ) Ureſpaſſes done within 
mallersCaſe. the Verge.” 
6 Co. 20,21, 


4 Co. 46. (5) Does not extend to Treſpaſs Quare clauſum fregit, Ejectment, for they cannot 
hold Plea of any real or mixed Action. 10 Co. 75. 


6Co.20.Mi- In every Action of Debt or Covenant, both the Parties muſt be within 

8 — the jjuriſdiction of the Court; (7) allo the Contract and Conſideration muſt 

C Sid. 105. be laid to have ariſen within the ſuriſdiction; but in Treſpaſs it is ſaid to 

: be ſufficient if ons of the Parties be within the Precinas or Juriſdiction of 
the Court. FT 


King 


e, 


Or Tur MARSHALSEA and PALACE COURT, 


King Charles the Firſt, by Letters Patent, granted to the Marſhalſea or Vide Sd. 


Palace-Court, j uriſdiction of holding Plea of all Manner of Perſonal 2 
Actions whatſoever, as Debt, Treſpaſs, Battery, Slander, Trover, Actions ii, 1a 7 


on the Caſe, which ſhall ariſe within twelve Miles of the Palace of ſuck Letters 


Whiteball. Patent were 
void, | 


* Courts Palatinate. *Page 633 


arciſe a Juriſdiction within their own PrecinRs in as (a) ample a Juris, 137. 
Manner as the Courts of We/tmin/ter, into which the King's ordi- 2 laſt. 557. 
nary Writs do not run; and altho' they have (5) Jura Regalia, yet they (a] 4 laſt. 


T HE Palatinate Courts are ſuperior Courts of Record, which ex- Cromp. 


derive their Authority (c) from the Crown; but (4) at this Day no Pala- 8 
tinate Juriſdiction can be erected without an Act of Parliament. ral Court for 
all the Sub- 


jects of the Palatinate, and not merely fer Cauſes ariſing within the Palatinate; and therefore if a 
Debtor gaes from a foreign into a Palatinate Juriſdiction, his Obligations go along with him as much 
as if he removed trom one Kingdom into another, and he may be ſued there, though the Cauſe of 
Action aroſe not within ſuch Palatinate Juriidiion. Sand. 74. Peacect and Beſt reſolved. (6) Might 
ſor erly pardon Treaſons, Murder, Felonies, Sc. but their Power as to many Things is now re- 
ſtraiacd, tor which vide 4 Inſt. 205. 27 H. 8. c. 24. {(c) And were probably erected at firſt as be- 
ing adjacent to thoſe Countries, which were generally in Enmity with Englaxd, vis. That the Peo- 
ple of Lancaſter and Durham, which lie towards Scotland, and Chefter that lies towards Wales, might 
have Juſtice adminiſtred to them at Home, and not be obliged to any Attendance elſewhere, which 
might render them leſs able to defend themſelves againſt their Neighbours lacurſions, Vent. 155. 
Ar guende. (d] Vide 4 laſt, 204, Cromp. Juris. 139. 


By 27 H. 8. cap. 24. ſed. 3. it is enucted, That all Original Writs 4 Inſt. 20g. 
* and Judicial Writs, and all Manner of Indictments of Treaſon, Felony 

and 'I'reſpaſs, and all Manner of Proceſs to be made upon the ſame in 

every County Palatine, and other Liberty within this Realm of England 

* and Hales, ſhall be made only in the Name of our Sovereign Lord the 

* King and his Heirs, Kings of England; and that every Perſon or Perſons 

* having ſuch County Palatine, or any other ſuch Liberty to make ſuch 
Originals, Judicials, or other Proceſs of Juſtice, ſhall make the Tefe in 

* the ſaid Original Writs and Judicial in the Name of that fame Perſon or 

*« Perfons that have ſuch County Palatine or Liberty. 

By 11 & 12 U. 3. cap. g. reciting 22 and 23 Car. 2. cap. 9. ſe#. 136. 
and its Reference to 43 Elis. cap. 6. and that the Clauſe, That in Afions 
of Treſpaſs, Aſſault, and Battery, and other Perſonal Actions, the Plaintiff 
ir ſuch Act ions, in caſe the Fury ſtall find the Damages to be under the Va- 
lue of 40 Thillinge, ſball not recover or obtain more Coſts of Suit than the 
Damage ſo found ſhall amount unto, relates only to the Courts at Weſlmin- 
feer, it is enaQted, ** That as well the ſaid Clauſe and all the Powers and 
* Proviſions thereby, or by any other Law now in Force, made for Pre- 


vention of frivolous and vexatious Suits, commenced in the Courts of 
| « Weſtminſler, 
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COURTS PALATINATE 


* Weftminfter, ſhall be extended to, and be of the ſame Force and Eff. 
* cacy in all ſuch Suits, to be commenced or proſecuted in the Court of 
Great Seſſions for the Principality of Wales, the Court of Great Seſſi- 
ons for the County Palatine of Chefter, the Court of Common Pleas for 
the County Palatine of Lancaſter, and the Court of Pleas for the County 
* Palatine of Durham, as fully and amply as if the faid Courts had been 
* mentioned therein.” | | 
And it is further enacted by the ſaid laſt mentioned Statute, * That no 
Sheriff, or other Officers within the ſaid Principality or Counties Pa- 
*« latine, upon any Writ or Proceſs iſſuing out of any of his Majeſty's 
« Courts of Record at Weftlminfter, ſhall hold any Perſon to ſpecial Bail 
* unleſs + an Affidavit be firſt made in Writing, and fled in that Court, 
* out of which ſuch Writ or Proceſs is to iſſue, ſignifying the Cauſe of 
Action, and that the fame is 2o/. or upwards, and where the Cauſe of 
*Page634* Action is 20/. and upwards, Bail ſhall not be taken for more than the 
«« Sum expreſſed in ſuch Affidavit.“ 


+ Which I conceive ſhews clearly that the Legiſlature conſidered it as a Point granted, that the 
King's Writ, in Civil Suits, ran there.—At leaſt, now, Bailable Writs, indorſed for Bail for 20/, ot 
wpwards, muſt now run there, 7. e. in tranſitory Actions. See poſt 635. the End of Div. 2. 


The Palatinate Courts are at this Day three, viz. Cheſter, Durbam, and 
Lancaſter. | 


1. Of the County Palatine of Cheſter. 


4 Inſt. 211. This is a County Palatine by Preſcription, and according to my Lord 

Cromp. Coke is the moſt Ancient and Honourable remaining at this Day. 

144d 2. Within this County Palatine, and the County of the City of Cheſter, 

there is and antiently hath been a principal Officer called the Chamber- 
lain of Chefler, who hath, and Time out of Mind hath had, the juriſdic- 
tion of a Chancellor; and that the Court of Exchequer at Chefter is, and 
Time out of Mind hath been, the Chancery Court for the ſaid County Pa- 
latine, whereof the Chamberlain of Chefter is Judge in Equity; he is alſo 
Judge of Matters at the Common Law within the ſaid County, as in the 
2 of Chancery at Meſtminſter, for this Court of Chancery is a mixt 
Ourt. 

4 Inſt. 212. There is alſo, within the ſaid County Palatine, a Juſtice for Matters of the 
Common Pleas and Pleas of the Crown, to be heard and determined within 
the ſaid County Palatine, commonly called the Chief Juſtice of Cheſter. 

4 Inſt. 212. All Pleas of Lands or Tenements, and all other Contracts, Cauſes and 
Matters riſing and growing within this County Palatine are pleadable, and 
onght to be and. heard, and judicially determined within the ſaid 
County Palatine, and not elfewhere ; and it any be pleaded, heard or 
judged out of the ſaid County Palatine, the fame is (a) void, and coram 

(That this yon Judice, except it be in Caſe of Treaton, Error, Foreign Plea, or 


muſt be un- Pre: 
Jerftoog Foteign Voucher. 


where the Plaintiff by his Declaration ſhews that the Matter aroſe within a County Palatine; for as 
to a tranſitory Action, the Plaintiff may alledge that the Caule of Action accrued at any Place. 
Vide Sid. 103, and ſupra of Courts in General. 


Rol. Abr. A Man cannot ſue in the Chancery of Cheſter fora Thing which in Inte- 
374- reſt concerns the Chancellor there, becauſe he cannot be his own judge; 
Kol. Rep. and therefore he may in this Caſe ſue in the Chancery of England; for 


3 Bell. i 15.6) otherwiſe there would be a Failure of Right. Out- 


12 Co. 113. 4 laſt. 213. S. P. (6b) If a Man hath Cauſe to complain in Equity of a Matter ariſing 
within the County Palatine of Chefter; if the Defendant lives out of the County Palatine, he oy 
| | e 
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COURTS PALATINATE, 


Outlawry in a County Palatine cannot be pleaded in any of the Courts at Fitz. Coro. 

Weſtminſter, for the Party outlawed is only ouſted of his Law within that 233. 

uriſdiction, and it ſhall not extend to diſable a Man in another County, B. = - 
where they have no Power; for the County Palatine being a Royal Juriſ- Vent. 25 ; 
diction within Bounds, the loſing the Privileges of the Law within that Ju- 2 Sid. 146. 
riſdiction can be no Diſadvantage to him in another County; and if he does 
not live within the Palatine Juriſdiction, he is not obliged to attend there; 
but it ſeems that Outlawry in the County Palatine of Lancafter + may be 
pleaded in the Courts of Meſtminſter, becauſe that County was erected by 
Act of Parliament in E. 3d's 'lime, but Durham and Cheſter are by Pre- 


ſcription. 
+ Sed gu. For it is only a lim'ted juriſdiction.— The Power by which it was created, we ſhould 


gonceive, cannot alter the Cale; and the Reaſoning, reſpecting the other limited Juriſdictions, ap- 
plies equally to this of Lancaſter, ge, 


* 2, Of the County Palatine of Durham. | *Page 635 


This is alſo a County Palatine by Preſcription, and ſaid to have been oft. 216. 
erected ſoon after the Conqueſt, and is Parcel of the Biſhoprick of Dur- Comp. Ju- 


s. 138. Se 
"_ doen. 1 91. 
beg” ee, of the Biſhop of Durham (a) extends to all Places be-. Abr 
tween Tine and Teſe. | I 
Rol Rep. 


397. 3 Bulſt. 156. S. P. (a) His Juriſdiction extends as well to the Manors of other Men as te 
the Demeſnes of the Biſhop, Rol. Rep. 397. 3 Bulſt 156. 


In this County Palatine there is a Court of Chancery, which is a mixed 4 laſt. 218. 


Court both of Law and Equity, as the Chancery at Meſt minſter. 

If an erroneous Judgment be given, either in the Chancery upon a Judg-, laſt. 218. 
ment there, according to the Common Law, or before the Juſtices of the | 
Biſhop, a Writ of Error ſhall be brought before the Biſhop himſelf ; and 
if he give an erroneous Judgment thereupon, a Writ of Error ſhall be ſued 
returnable in the King's Bench. 4 

It a Man be Surety for another to keep the Peace, and after he breaketha laſt. 219, 
the Peace, and the Surety hath Lands in the County Palatine of Durham, x20. 
the King ſhall command the Biſhop of Durham, or his Chancellor, to do 
Execution; and fo it is in the other Counties Palatine, and in the ſame 
Manner it is of a Statute Staple, Ec. Recognizances, c. 

The Court of King's Bench will expect a Return of a Latitat to the $tra. 189. 
County Palatinate of Durham, Andr. 191. 


3. Of the County Palatine of Lancaſter, and the Dutchy Court. 


The County Palatine and Dutchy of Lancaſter were erected by AQ of, tan. 204. 


Parliament in the Reign of E. 3. Few. 215. 
It does not 


appear that this County Palacine was erected by any Statute in this Reign; Edmund, Son of Henry III. 
was Duke of Lascaſter. It hath been a County Palatine Time out of Mind. Cromp. Juris. 137. 


— 
992 
—— — — 


be ſued in the Chancery here; otherwiſe there would be a Failure of Juſtice ; for Proceeding in 
Equity binding the Perſon only, if the Perſon lives out of the Juriſdiction of the Chamberlain of 


(Beller, there can be no Relief there. 4 laſt. 213, & vide Chan. Ca. 40. IF 


. 


o 
{ 
\ 
? 
” 
! 


COURTS PALATINATE. 


If Lands, (5) Parcel of the Dutchy lie within the County Palatine, a 
— Mod. Suit in Equity may be for this in the Dutchy Court. 


95.Rol.Abr. 
$39 (6) How the County Palatine became Parcel of the Dutchy, vide 1 E. 4. c. 1. 1 H. 3. 


4 laſt. 205, Vent. 188. 


But if a Man enters into an Obligation concerning Lands lying in the 
Rol. Abr. County Palatine, and he is ſued upon this at Common Law, he cannot ſue 
3 hos Caſe. in Equity in the Dutchy Court to be relieved againſt this Bond, for the Ju- 
Hob. 57. Tiſdiftion being Local, it cannot be extended to this collateral Matter, 


S. C. 

adjudged ; and a Prohibition awarded, becauſe the Dutchy hath no Juriſdiction in reſpect of the Per- 
fon, as becauſe the Suitors dwell within the County Palatine, nor upon the Lands of the Subject any 
| where but upon the King's own Land, and his own Revenue, and perhaps upon Bonds and Aflur- 
ances given for his Revenue of the Dutchy, 


But it hath been fince holden that a Bill may be exhibited in the Dutchy 
Vent. 15s. Court, to be relieved againſt the Forfeiture of a Mortgage of Lands lying 


—_—— within the County of Lancaſſer. 


2 Lev. 24. 
2 Keb. 826. S. C. 


* 


The bangers of the Dutchy Court at Weſtminſter are as in a Court 
of (c) Chancery for Lands, &c. within the (4) Survey of the Court by 
page 636* Engliſh Bill, Ec. and Decree, and the Proceſs the fame as in Chancety ; 
| but it is not a mixed Court, as the Chancery of England is, (e) partly of 
&4'Inft. 206, | G 
(e) it doth the Common Law, and partly of Equity. 


not appear | ; 
how this Court of Equity began, but it would be inconvenient now to examine the Power thereof af- 


ter ſo long Continuance, Cc. 2 Lev. 24. (4) Whatever belongs to the Juriſdiction of the Dutchy 
may be determined in the Exchequer. Hard, 191. (e) They cannot try the Validity of Letters Pa- 
tent, or other Matter properly triable at Law, Rol. Rep. 42, 252, 3 Bulſt. 119. 12 Co. 114. 


Rol. Rep. [t was granted by Patent that this Court might make Ordinances for the 
42. Sir Tho, Hoſpital of W. how they ſe gererent, converſubantur & eligerentur, and 
Beaumont : ' a 
and the Hof. this Patent was confirmed by the Statute of the 14 Eig. yet it was reſolved 
pital of that the Court hereby hath no Power to determine the Right of the Poſſeſ- 
Wi gen. fions; and the Hoſpital having exhibited a Bill in this Court to avoid a 
Leaſe by them made, of Lands lying out of the Dutchy, a Prohibition 
was granted. | 
„ By the Statute of 16 Car. 1. cap. 10. reciting that the Proceedings, 
„ Cenſures, and Decrees of the Court of Star-Chamber were found an in- 
« tolerable Burden to the Subject, &c. it is enacted, That the Court of Star- 
Chamber and all its Power, Jutiſdiction and Authority, ſhall be diſſolved, 
« and the like Juriſdiction then uſed and exerciſed in the Court of the 
«© Dutchy of Lancaſter, &c. is repealed, revoked, and made void.” 
[By 4 Geo. 3. cap. 16. Infants in Counties Palatine are enabled to con- 
vey by Order of the reſpeQive Courts belonging to the Counties Pa- 
tatine, | 


Of 


Of the Royal Franchiſe of Ely. 


LY is (a) not a County Palatine, but a Royal Franchiſe, granted by _ 
H. 1. to the Biſhop of Ely and his Succeſſots, (5) of hearing and de-{.) 2 lo. 
termining as well Civil as Criminal Pleas, 223. 


Carth. 109. 
& reſolved. (5) This Juriſdiction the Biſhop now exerciſes by his Juſtices, by Preſcription ground 
ed on the ſaid Grant. 4 Inſt. 220. 


And therefore the Party, who is ſued in the Courts of Weſtminſter, can- 
rot plead that the Lands lie, or that the Cauſe of Action aroſe within Ely, Carth. 10g, 


but (c) Conuzance muſt be demanded, which is all the Juriſdiction rg 
Franchile hach. | erage? 5 
„ 


If one be Bailiff of Lands in A. and B. and B. is within the Franchiſe 1 
of Ely, and A. not, the Bailiff cannot be charged in (4) a joint AQtion, (4) But if nd 
for this would ouſt the Franchile of its Juriſdiction, Action, that 

in its Nature 
is joint, riſe partly within and partly without the Franchiſe, the Franchiſe cannot claim Conuzance, 
4 Inſt, 220, | 


* Courts of the Foreſt. *Page 637 


Foreſt, as deſcribed by Manwozd, is a certain Territory of woody Manwood 
A Grounds and fruitful Paſtures, privileged for wild Beafts and Fowls 143: 
of Foreſt, Chaſe and Warren, to reſt and abide there in the ſafe SG 
brotection of the (e) King for his Delight and Pleaſure, which Ter- en & 


ntory of Ground fo privileged is meeted and bounded with (// unre- make a 
h Foreſt, and 

therefore every Foreſt muſt appear to be ſuch by Matter of Record, or by Preſcription, which ſup» 
poles a Grant from the Crewn for that Purpoſe. Plow. 318. Brat. lib. 2. c. 1. 4 laſt. 300, Bro, 
Yu: Harranto j. — ut a Subject may have a Poreſt by Grant from the Crown, Dyer 169. Man- 
wood 165. Before the Statute of Charta de Forefta, the King uſed to convert the open and 
woody Grounds of his Subjects into Foreſts ; but though at this Day he may make a Foreſt, yet he 
cannot afforeſt any of his Subjects Lands. 4 Inſt. 300, (/) But need not be actually incloſed 
ch Hedge, Ditch, @e, Manweed 145, — 5 


„ X x ; | moveable 


COURTS or run FOREST, 


(c)Ofthe ge. moveable Marks, Meets and Boundaries, either known by Matter of Re. 
veral Beaſts cord, or by Preſcription, and alſo repleniſhed (c) with wild Beaſts of Ve. 
of theForeſt, nary or Chaſe, and with great Coverts of (4) Vert for the Succour of the 
vide 4 loſt. ſaid Beaſts there to abide ; for the Preſervation and Continuance of which 
316. ſaid Place, together with the Vert and Veniſon, there are particular (/ 


U Aeon Officers, Laus and Privileges belonging to the ſame, requiſite for that 
prehends Purpoſe, and proper only to a Foreſt, and to no (g) other Place, 
every 


Thing bearing green Leaves in the Foreſt. Manwood 146. (e) The Chief of whom is the Chief 
Juſtice in Eyre, and who was formerly created by Writ, as other Jultices in Eyre; but by the Sta- 
tute 27 H. 8. c. 24, he is made by Letters Patent, and may execute his Office by Deputy. 4 Inft, 
291, 314 ——The other Officers are the Rangers, Stewards, Verderors, Foreſters, Regarders, 
Agiſtors and Woodwards ; theſe muſt duly attend their reſpective Offices, and therefore are privilege 
ed from attending on Juries in the County, Sc. F. N B. 164. 2 Inſt. 291. 7 266, (/ 
Which differ in many Caſes from the Common Law of England, for which vide 4 Inſt, 315. (4) 

For although Warrens and Parks ae Civil Incloſures, and a Chale is a Franchiſe differing only from 
a Park, in that it is net incloſed; and though the ſe enjoy Privileges by Grant from the Crown diſtin 
from other Lands, yet are they not to be conſidered as Foreſt, having neither particular Laws, nor 
particular Officers; and therefore Offences committed in cheſe mult be puniſhed by the Common 
Law. 4 laſt. 308. Manwood 49. Co. Lit. 233. 


Tete are three Courts (4) incident to a Foreſt. 
(3) Poph. 
150. Rol. Rep. 191. 


1. The Juſtice Seat. 6 8 
2. The Swainmore Court. 639. 
3. The Court of Attachment. 640. 


1. Of the Juſtice Seat. 


(i) 2 Bult. This Court is ſo (i) incident to a Foreſt, that there cannot be a Foreſt 


1298. without it, but it (4) cannot be holden oftner than ever third Year. 


(#) 4 Inft, 
EN It muſt be ſummoned at leaſt 40 Days before Sitting, and one Writ of 


3 Summons ſhall be directed to the Sheriff, Sc. the other Cuſtodi Foreſtæ wel 
ejus L:cum tenenti, to ſummon all Officers, c. and all Perſons that claim 
Liberties within the Foreſt, to thew how they claim them. 

Toh This Court may inquite, here and determine all Treſpaſſes within the 
weiber Foreſt, () according to the Law of the Foreſt, and all Claims of Fran- 
a Man may Chites, Qc. within the Foreſt. 
be impriſon- | 
ed tor Non- payment of a Fine ſet there, Web's Caſe, Rol. Rep 411. 2 Bulſt, 213. dubitatur. 


page 638 * By the R. 3. cap. 3. it is enacted, That () no Jury ſhall be com- 
„ pelled by any Officer of the Foreſt, ot other Perlon, to travel from Place 
* to Place, out of the Place where the Charge is given, but ſhall give their 


(=) —_ Verdict in the Place where their Charge is given.” 


Rol. Abr. 
834. Cro. Car. 409. 


The Proceedings in this Court are de hora in horam, and therefore the 
Jones 168. Defendant muſt plead to an Indictment there (u) preſently. 
*) Where | 
we ladiemens was removed in B. R. and the Defendant there put to anſwer, 4 loft. 295. 


By 
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By ꝙ H. 3. cap. 2. Dwellers out of Foreſts ſhall not come before Juſ- 
« tices of the Foreſt by commons Summons, unleſs impleaded there, or 
« Sureties for others attached for the Foreſt.” 
By 34 E. 1. flat. 5. cap, 6. The Juſtice of the Foreſt, or his Lleu- 
« tenant in Preſence or by Aſſent of the Treaſurer, may take Fines and 
« Amercements of Indictees for 'T'reſpaiſes done there, and not tarry for 
the Eyre of the Juſtices,” | 
A Felony committed within the Foreſt muſt be inquired of, tc. hefore 4 laſt, 315, 
the Judges of the Common Law, and it belongs not to the Conuzance of 
the Chief Juſtice of the Foreſt. 
A Receipt of an Offender in Hunting, tc. or of the King's Veniſon, 4 loft. 319. 
out * of the Foreſt, cannot be puniſhed by the Law of the Forelt, becauſe 
the Juriſdiction is Local. 


* 27 ſee the Stat. 3 VJ. & M. c. 10. 9 Geo. 1. c. 22. f. 13. 5 Geo. 1. c. is. & 10 Ceo. 2. 
e. 34. J. 7. h 


This Court may proceed upon the (c) Preſentments or VerdiQs in the, 1,q 290. 
Swainmote- | (c)By 9H. 3. 
c. 16. Pre- 
ſentments of the Foreſters, when enrolled ard encloſed under the Seals of the Verderors, ſhall be pre- 
{ented to the Ch. Juſtices, Cc. and be determined before them. How the Truth of ſuch Prelent» 
meat ſhall be inquired of, and after by Afent ot the Foreſters, Verderors, Regarders, c. and con- 
firmed and ſealed with their Seals, vide 34 E. 1. c. 1. And Indiments ken in other Manner 
ſhall! be void. —And by 34. E. 1. ftat.g.c. 2. If any Officer is dead, or fick, ſo that he cannot be at 
the Swainmote, the Juſtice of the Foreſt ſhall put another in his Place, fo that the Ind Qment may 
be by all, in Form. If ſealed with the Scal of one Officer only, by Aſſeut of all the Verdes» 
tors, Oc. it is well enough. Jones 266. 


If, upon the firſt Sitting of the Juſtice Seat, the four Men and Reeve of Jones 279. 
any Town make Default, the whole Vill ſhall be amerced ; bur if after Ap- 
pearance they make Default upon an Adjourament, the Defaulters only 
ſhall be amerced. 

If at the Swainmote the Preſentment of the Foreſters concerning Vert , laſt. 290. 
and Veniſon is found true, the Offender is Convict in Law, and (4) cannot 
traverſe ; but a Preſentment at a Juſtice Seat (e) not found at the Swain- (4 Jones 
mote may be traverted, becauſe prefented but by one Jury. N 
(-) Nothing 
can be done but upon their Preſentments. 2 Bulſt. 297. 


If the King pardons a Treſpaſs in a Foreſt, and an Offender at a Juſtice 4 laſt. 313. 
Seat pleads it, by the Law of the Foreſt, betore any Allowance thereof, the 
juſtices mutt charge the Miniſters of the Forett to 1aquire whether the 
D-linquent hath done any Treſpaſs in Vert or Veniſon ſince the Date of 
the Pardon, and when the Pardon is allowed, the Entry is quod invenit 
manucaptores quodum modo non forisfac', Fc. 

If an Offender be convicted for a | refpaſs in the Foreſt in Hunting “, J Iaſt. 313. 
Cc. and adzudzed to he fined or imprifone, though he pays the Fine, yet 
he muſt find Sureties for his good Abearing. | 


* See ſufra, the Reference to ſeveral modern Statutes, 


If a Claim is allowed there which / ought not, the Party grieved, 

: > 4 Inſt. 294, 
may, by Certiorari, remove the Record in B, R, and thereupon have a {f) How the 
Scire fatias, &c. — Ch, Juttice 

may 1aquire 

of the Truth of ſuch Claims per Miniftre: Fereſtæ, or tam per Miniſires quam per alies, at his Diſs 
cretion, 4 laſt, 294, 29 5- 

X x 3 But 
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*Page639 “ But if refuſed to be allowed where it ought, the Party ſhall have , 
4 laſt. 297. Writ de Libertatibus allocandis to the Juſtices of the Foreſt. 
4 loſt. 295, But if upon ſuch Claim a Difficulty ariſes, or a Demurrer is joined, the 
Chief Juſtice may adjourn it in B. R. c. 
Sid. 296. A Certiorari was prayed on Behalf of the Duke of Norfo/h, to remove x 
E of 5% Preſentment taken in the Foreſt of Pickering, to be directed to the Chief 
sf Newcaſtle, Juſtice in Hre; the Judgment was, becauſe there was a Queſtion of Right, 
2 Keb. 43, to whom certain Woods there did belong, whether to the Duke of Norfolk, 
82. S. C. or to the Duke of Newcaſtle; and the Duke of Newcaſtle, being Chief 
Juſtice in Eyre, would not let the Woods be cut, to the Prejudice of the 
Duke of Norfolk's Right, but cauſed them to be preſented ; whereas in 
Truth theſe Woods had been deatforeſted ; and it was held by the Court, 
That in this Caſe no Certiorari ſhould go, for the Right of the Woods is 
(a) Vide not in Queſtion ; for a Man (a) cannot cut his own Woods to deſtroy the 
Manwood Vert, but ſhall fine for it; and fo the Chief Juſtice in Eyre may be a 
370, Oc. Judge for the King, though not for himſelf; and if it be deafforeſted, 
Treſpaſs lies, for the Proceedings will be coram non Judice ; but it they 
ſhould be removed, there will be a Failure of Juſtice ; for the K. B. can- 
not proceed to convict, not having their Laws nor their Officers; but af- 
ter a Conviction it may be otherwile, 
Cartb. 979. The Chief Juſtice in Eyre cannot, upon an Information that ſuch and 
Lord Leve- ſuch Perſons have killed Does and felled Trees in the Foreſt, iſſue his Wat— 
— on. rant for apprehending ſuch Pertons ; for it is (b) expreſly provided, That 
— no Man ſhall be taken or impriſoned by any Officer of a Foreſt without due 
prebended Indictment, or being taken with the (c Manner, 


on his War- 
rant diſcharged on a Habeas Corpus, (U) As by 1 E. 3. c. 8. 7 R. 2. c. 4. & vide Reg. f. 8. F. N. B. 
67. 4 laſt. 289. (c) What ſhall be a Taking in the Manner, Carth. 79. & vide paſt. 


Carth. 78. Nor can any ſuch Warrant be directed to a Meſſenget or other Perſon 
that is not an Officer of the Foreſt ; for herein the Authority of the Chief 
Juſtice in Eyre, and that of a Juſtice of Peace, is the ſame, who cannot di- 
rect his Warrant to his Servant, or any other Perſon, but muſt direct it to 
the Conſtable or Pariſh Officers; and the Warrant /upra being ditected to 
a Meſſenger, for this Reaſon, principally, the Perſons were diſcharged. 


2. Of the Swainmote Court. 


The Swainmote is holden by the Steward before the Verderors as Judges, 
4 Toft. 289. (4) thrice in the Year, and the (e) Foretters are to preſent their Attach- 
(4) — 5 ments at the next Swainmote, where the Freeholders within the Foreſt ate 
— 6 appear to ſerve on Juries. 
bound to ap- 
pear there, vide 9 H. 3. e. 8. (e) 9 H. 3. c. 6. 


aloft.289g.& This Court may inquire de ſuperoneratione Foreſtarum & aliorum Miniſ- 

vide 3E. 1. trorum Foreſtæ & de corum oppreſſionibus populo illat'. 

„ Nat. g. e. 4. 

4 Inſt. 289g, This Court may not only inquire, but convict, but (/) not give Judg- 
ment. | | | | 


(f) And 4 


therefore a Swainmote without a Juſtice Seat is of no Force at all, 2 Bulſt. 298, Per Cole. 


—. 
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* 3, Of the Court of Attachments. ®Page 640 


The Court of Attachments, or Woodmote Court, is to he held before 
the Verderors, every forty Days; and at this Court the Foreſters bring in 
their Attachments de wiridi H wenatione, and the Preſentments thereof, 
and the Verderors receive and inrol them; but no Man ought to be attach» PST, 
ed by his Body for Vert or Veniſon, unleſs taken with the (a) Manner (e Tat — 
2 0 ing 
within the Foreſt, elſe the Attachment muſt be by his Goods. in the Man- 
5 ner, is when 
Man is taken in the very Fact, or ready to do it, as with his Bow bent, or ready to ſlip his Dogs, or 
with his Hands bloody ; alſo Taking upon à treſh Purſuit, is a Taking in the Manner. Carth. 79. 
Agreed per totam Curiar. But Fading Timber of the Foreſt in a Man's Poſſeſſion, as in his Yard, 
iz not a Taking in the Manner. Carth. 79. per three Juſtices againſt the Chief Juſtice, who doubt - 
6. —* See ante 638, a Note, ſome References to modern Statutes. 


Of the Sheriff's Torn. 


HE Inhabitants of every County were formerly divided into De- iaft. 70.71 
7 cennaries, i. e. ten Families living together in the ſame Precinct, Bratt. 124. 
the Maſters whereof were every one of them mutuaily bound for 

each other, and puniſhable for the Default of any Member of any ſuch 
Family, in not appearing to anſwer for himſelf on any Accuſation made 
againſt him. | 

Over every County an Earl preſided, and he, or the Shire-Reeve, arrayed 
the ſeveral Perſons within the County; and for this Purpoſe the Peramby-® _ te 
lation was through the County twice every Year, and (6) if any Perſon was 2 lat 30 
found that had no Compurgators, he was put into Priſon until he could pro- 124, : 
cure ſome Decennary to admit him: On the Law-Days the Sheriff uſed to(5) Hence 
give in Charge the ſeveral Articles of the Crown Law, and if any Perſon ne —— of 
was guilty of the Breach of any of them, he was delivered up by his Com- C ren" 
purgators, Franci Plegii 
Domini Regis 
tenta aud C. c:ram Ficecem ſent' in Turn [17 tali die, &c., But the Law takes no Notice of any ſuch 
Court, under the Stile of Torn Viceeim" tet, Go, for the Word Torn does not properly ſignify the 
SheriF's Court, but his Perambulation, 2 Intt, 71. Dalt. Sheriff 385, 391. Fitz. Leet 11. 4 Hawk. 
P. C. $5. ä 


But though the Cuſtom of the Decennary be now worn away, yet the Finch 241. 
Sheriff's Torn ſtill ſubſiſts, which is the King's Court of Record, holdent+ N. B. 5% 
before the Sheriff, for redteſſing of common Grievances within the County, 
to which all Perſons, above the Age of twelve Years, not ſpecially privi- 
leged, are bound to attend; not only to make proper Inquiries, but to take 
the Daths of Allegiance, c. 


But 


Or rne SHERIFFs TORN, 


But for the better underſtanding hereof I ſhall conſider, 


(A) The Manner of holding this Court. 64:. 
(B) Chat Perſens owe Suit to it. 641. 
*Page641 (C) In what Caſcs it has a Jurisdiſtion. 642. 
D) Of the Fozm of its Pꝛoceedings. 644. 


4.<> 


111 


(4) The Manner of holding this Court, 


6H. 7. . b. DV the Common Law the Sheriff might hold his Torn at what Place, 
Co. Lit, 115. and as often as he thought fit; but this proving inconvenient, in giy- 
_ ing the Sherilt too great a Power of oppreſſing the Subject, 
By the Statut2 of Magna Charta, cap. 35. it is enacted, That no She- 
« riif, or his Bailiff, ſhall make his Torn through a Hundred but twice 
„ in a Year, and at the Place accuſtoined, iz. once after Eafter, and 
again after the Feaſt of St, Michael ; and that the View of Frankpledge 
6 ſhall be at the Term of St. Michael.” 
Alſo by the 31 E. 3. cap. 15. it is enaQted, *© That every Sheriff ſhall 
* make his Torn yearly one [ime within the Month after Eaſter, and ano- 
* ther Time within the Month after St. Michael; and if they hold them 
in other Manner, that then they ſhall loſe their Torn for the Time.” 
Dyer 181. It is agreed, that ſince theſe Statutes, if the Sheriff holds his Torn at a 


* different Time, or at an unuſual Place, he may be indicted for it. 
AN K. , '= 


9 Alſo it hath been holden, that in every Caption of an Indictment taken 
Vent. 107. in a Sheriff's Torn, or Court-Leet, the Day whereon it was taken ought 
2 Sand. 290. to be ſet forth, that it may appear not to have been on a Sunday. 
2 Keb. 731. The Sheriff is to hold his Torn in each particular Hundred ; yet, as he 
"15pm has a juriſdiction in the whole County, he may receive Preſentments in 
bone Hundred, of Otfences com:nitted in another; but the Jury cannot be 
charged on Oath to pieſent any Offences but thole which aroſe within their 
particular Hundreds. Alſo by the Statute of Marlbridge, cap. 10. it is 
provided, That thoſe who have Tenements in different Hundreds, ſhall 
not be compelled to come to any Torn, but only in the Bailiwick wherein 
they ſhall be converſant. | 


bm — 


(B) That Perſons owe Suit to it. 


LL Perſons, as well Maſters as (a) Servants, above the Age of 
twelve Years, are by the Common Law bound to appear at this 


2 Hawk, 
P. C. 86. a i 
7. That Court in their (5) proper Perſons. 
every Maiter : a | TO 
may be amerced for ſuffe ring a Servant to cont nue with him a Year and à Day without being put 
into the Deccnnary. 44 L. 3. 26 b. 45 L. 3. 26, b. (%) And theie'ore no Perfors fo bound to 
2ppear, are Within the ReneFt of tle Statute of Merton, c. ic. which allows Suit-Service to be per- 
formed by Attointy. 2 lutt. gy. 


But 


F © SS _ "Pn 


Or THe SHERIPF: TORN, 


lege by the Common Law, and all Peers of the Realm, and Women have 
the ſame Privilege by the Statute of Marlbridge, 52 fl. 3. cap. 10. unlels 
their Preſence be required for ſome particular Cauſe. 
* Alſo by the Common Law, as well as the Statute of Mar/bridge, 52 H.* page 642 
cap. 10. no one is bound to ſuch Suit to a Torn, within the Juriſdiction, Hk. 
whereof he doth not reſide. P. C. 57. 
And if a Man has a Houſe which ſtands within the Precincts of (a) two 3 
Leets, he ſhall do his Suit to the Court in whoſe Juriſdiction his Bed-5 C.. 


Chamber lies. (a) It one 
; have aHouſe 


and Family in two Leets, he ought to do his Suit to that wherein for the moſt Part he Perſonally re- 
ſides : 2 Hawk. P. C. 57, 


But no Man can be of two Leets; and therefore one, who lives wi hin a2 Hawk. 
private Leet, ſhall owe no Suit to the Torn or other Leet, unleis the · C. 57» 
private Leet be ſeiſed into the King's Hands, or unleſs the Lord ne- 


glect to hold his Court. 


(0) In what Caſes it has a Jurisdittton, 


HE Juriſdiction of the Sheriff's Torn is confined to Offences at Com- 
mon Law, and cannot take Conuzance of any Crime made ſo by an p _— 
AQ of Parliament, unleſs (4) enabled to do fo by the Act itſelf; (e nor i) nde 2 


can it inquire of atiy Oifence, unleſs it aroſe ſince the holding of the laſt Dan. 291. 
Court, Several Stave 
tutes men- 


tioned which zive the Sheriffs Torn and Court-Leet Juriſdiction. (e) Keilw, 60. 


All Capital Offences being of a public Nature, as (4) Treaſons, (e) — 


- 2 * » i * * 7 4 0 5 Go * —1＋* 3 5 
lonies are properly inquirable of at the Sheriffs Torn. Jurif. 212, 
2 Hawk, 
P. C. 67 (4, Except againſt the King's Perſon. 9 H. 6,44 — But 2 Hawk. P. C. 66. ces:“, 


and yet i: ſeems Hang, that the kighett Offence ſhould be exempted; however, it is clear, that the 
Sherff has no Power to inquire of «ny Offence made T:eaſon by Statute, as of a Treaſon, but only 
as it was an Otl. nce at Common Law. (-) Except Rape, becauſe, as the Law now ſtands, it is a 
Folopy only by Statute. 2 Haak. P. C. 66 ——And except the Death of a Man, becauſe no come 


mon Nuſance But . E vide 2 Hawk, P. C. 66, 67. 


t may inquire of Aſſaults and Batteries, if accompanied with Blaodſhed, 2 Hawk. 
but otherwiſe not; becauſe without Bloodthed they are not accounted P. C. 67. 


@oinmon Gricvances. | 
Alſo it may inquire of all Affrays, as being in Terrorem Populi. 2 Hawk. 


P. C. 67. 
Alſo it may inquire of the common Breaking of Hedges, Dikes or 
Walls, and of all Pound-Breaches, as being common Grievances ; alſo it HHde 2 


may inqui nerally of interior Offences, touching the King's Intereſt, Hawk. P C. 
ay inquire generally g g e 


as of all Paror 5 8 u the King, and Alienations it 
as of all Purpreſtures or Incroachments upon th g 4 f n 


Mortmain, and (f) Seizures of Treaſure-Itove, or of Waits or Eſtrays, qe, 


or Wreck belonging to the King. there cited. 
(f) But Q, 


Whether it can preſcribe to inquire of the Seizure of ſuch Things belonging to the Lord, being a Sub- 
jet, a Hawk, P. C. 67. 
K 


Or rns SHERIPFs TORN. 


3 It may inquire of all common Nufances, as all Annoyances to com- 
the Authors. mon Bridges, or Highways, Bawdy-Houſes, Ec. and alſo of all other 
ties there {uch like Offences, as felling corrupt Victuals, breaking the Aſſiſe of 
Cited, Beer and Ale, neglecting to hold a Fair or Market, keeping falſe 
1 or Meaſures, Ic. Alſo it is ſaid, that it may inquire of all com- 
mon Diſturbers of the Peace, as Barrators, Eves-droppers, and of all com- 
mon Oppreſſors, as Uſurers, Qc. and of all dangerous Perſons, as Va- 
gabonds, Night-walkers, Cc. and of all Suitors to the Court who {ſhall 
page 6 make Default, and of thoſe who ſhall levy Hue and Cry without Caute, 
age 43 * or ſhall neglect to levy one where they ought, Ec. and of the Neglect 
of keeping a Pair of Stocks in any Vill within the Precin&, for which every 

ſuch Vill ſhall forfeit 5 /. | 
Rol. Abr. But a Man cannot be amerced in a Leet for ſurcharging a Common, be- 


— 6, cauſe this only concerns the private Intereſt of the Inhabitants, 


2 Hawk, 


But it hath been holden, that (a) a By-Law made at a Le-t, in Pur- 
ſuance of a Cuſtom to make ſuch By-Laws, that no one, under a certain 
Penalty, ſhall receive a poor Man to be his Tenant, who afterwards ſhall 


Rol. Abr, become chargeable to the Town, is good, 


© 42. 
Lane 36. 
(a) Of Common Right, any Leet, with the Aſſent of the Tenants, may make By-Laws under certain 
Penalties, in relation to Matters properly cognizable by the Count, as the Reparation of Highways, 
Se. But By-Laws of a private Nature are molt proper for a Court-Baron,” 2 Hawk. P. C. 68. 


2 Hawk, Although the above-mentioned Offences are properly inquirable of in 
F. C. 57. the Sheriff's Torn, yet is his Power, as to the punithing of ſuch Offences, 
much reſtrained by ſeveral Statutes ; as by Magna Charta, cap. 17, which 
enatts, That no Sheriff, Canſtable, or (b) other Bailiff of the King, ſhall 


(5) As this held Pleas of the Crown. 


Statute has 
been con- 
ſtrued to exterd to Stewards of Courts, neither the Torn nor Court-Lect can deliver any Perſons in- 
£iQed before them for Feloay, but mult refgr them to the Juſtices of Gaol-Delivery. 2 laſt. 32, 
2 Hawk. P. C. 57. 


2 Hawk, But this Statute of Magna Charta doth neither reſt sn the Torn nor 
F. C. 27. Leet from taking Indictments, or awarding Proceſs i:c;eon as before ; but 
this Power of awarding fuch Proceſs is take from the Sherift's Torn, bui 

not from Courts-Leet, by 1 E. 4. cap. 2. 
By which it is enacted, * That on Indictments and Preſentments before 
* any of the King's Sheriffs, in his Counties, except in London, their Un- 
** der-dher:tis, Clerks, Bailiffs, or Miniſters, at their Lorns, or Law-Days, 
(e) Not only © they nor any of them thall have (Cc) Power to attach, arreſt, or put in 
8 Judge 5 ** Priton, or to levy or take any Fine or Amercement of any Perſon fo in- 
puniſhable | dicted or preſented, by Reaton of any ſuch Indictment or Preſentment ; 
for awarding but that the faid Sheriffs and Under Skerifs, Clerks and Bailiffs, and 
ſuchProceſs,““ their Viiniiters, ihalt deliver all ſuch Indictments and Preſentments to 
1 ** the Juſtices of the Peace at their next County Seflions, on Pain of 40 /. 
obey ing it. * and that the fad Juſtices of the Peace ſhall have Power to award Pro- 
Tones 301. ceſs on all ſuch Indictments and Pretentments as the Law doth require, 
Cro. Car. © and in like Form as if the ſaid Inditments and Prefentments were taken 
275 before the ſaid Juſtices of Peace; and alſo to arraiga and deliver all ſuch 
| * Perſons fo indicted and preſented before the faid Sheriffs, Cc. and ſuch 
* Perſons which ſhall be indicted or prefented of Tictpaſs, ſhall make 
ſuch a Fine as ſtall feem lawful by their Diſcretions ; and the Eftreats of 
„the ſaid Fines and Amercements ſhall be inrolled, and by Indenture be 
« delivered to the taid Sheriffs, Under-Sheriffs, their Clerks, Bailiffs or 
** Minifters, or ſome of them, to the Uſe and Profit of him that was 
e Sheritt at the Time of fuch Indicments or Pieſentients taken; and if 
« any 


Oz rut SHERIFF's TORN. 


« any of the ſaid Sheriffs, their Undet-Sheriffs, Clerks, Bailiffs, or their 
« Miniſters, do arreſt, attach or put in Priſon, or cauſe any Fine or Ran- 
« ſom to be taken, or levy any Amercement of any Perſon or Perſons fo 
« indicted or preſented, by Reaſon or Colour of any ſuch Indictment or 
« Prefentment taken before them, at their Terms or Law-Days above 
« rehearſed, before that they have Proceſs from the ſaid Juſtices of Peace, 
« gr Eſtreats delivered out of the ſaid Indictments or Preſentments ſo 
brought, delivered and preſented to them; that then the Sheriffs, which 
« ſo do, ſhall forfeit an hundred Pounds. | 

Alt ſeems agreed, that, at this Day, neither the Torn nor Leet have#Page 644 
any Power to try any Perſon indicted before them, of any Offence what- 

* 5 2 Hawk. 
ſoever, and that there is no Remedy for ſuch Preſentments as ate traverſa- P. C. 37, 71. 
ble, but by removirg them into the King's Bench. | 

But a Preſentment by twelve or more, in a Torn or Leet, of anyz Hawk. 
Offence within the Jutiſdiction of the Court, being neither Capital, nor P. C. 71. 
concerning Freehold, ſubjects the Party to a Fine or Amercement, with-3 Nad. 138. 
out any farther Proceeding, and binds him for ever, after the Day on 
which it is found, and admits of no 'I raverſe*® ; but if it concern Lite or 
Freehold, as if it charge a Man with not repairing a Highway as he 
ought to do by the Tenure of his Lands, it may be removed into the 
King's Bench, and there traverſed ; but not if it barely charge his Perſon, 
as for not cutting the Branches of his Trees hanging over the Highway, 

Ac, alſo it ſeems, that an Indictment of an Offence out of the JurifdiQtion - 
of a Leer, as of an Affray done out of its Precinct, is in like Manner tra- 


verſable. 


Sed gu, If it raay not be removed, and traverſed, or if an Action may not be ſupported, for 
levying any Fine, or Amercement,where the Party has not been ſummoned, nor had any Opportunity 
of aniwering ? li a Fine in a Court-Leet be unreaſonable, it may be avoided by Plea, and Judge 
ment of the Count; for the Judges are to determiae the Reaſonableneſs of the Fine. R. 11. Co. 445 


\ 


Alſo, notwithſtanding the above-mentione@ Statutes, the Sheriff may, 2 Hawk. 
at this Day, impoſe a (a) Fine on all ſuch as ſhall be guilty of a Contempt P. C. 58. 
in the Face of the Court, and on a Suitor refuſing to be ſworn, and on a 
Bailiff refuſing to make a Panel, and on a Lichingman refuſing to make a 
Preſentment, and on a Juryman refuſing to preſent the Articles given in ) 0 : 
Charge, and on a Perſon duly choſen Conſtable, refuſing to be ſworn, ward an > 
but he (J) ought to fine each Offender ſeverally, and not all jointly, ex- Amerce- 


cept where a Vill is to be fined, ment at his 
Diſcretion. 


8 Co. 39. Dalt. Sheriff 400. But for this vide Tit. Fines and Amercements. (5) 8 Co. 38. 


Alſo on the Preſentment of a Nuiſance in a Torn or Leet, the Sheriff or 2 Hawk. 
Steward may either amerce the Party, and alſo order him to remove it, 2g K 
by fuck a Day, under a certain Pain, or may order him to remove It, Authoritieg 
under ſuch a Pain, without amercing him at all; and the Party having there cited. 
Notice of ſuch Order, ſhall forfert the Pain on a Preſentment at ano- 
ther Court, that he hath wet removed the Nufance, without any far- 
ther Proceeding; and every Pain to forfeited may be recovered in like 
Manner as a Fine or Amercement, by Diſtreſs, vr Action of Debt ; neither 


{hail it be affeered to a leſs Sum than was ut firtl fer, 


(D) Of 


Court Leet 


Or r SHERIFPF's TORN. 


(D) Df the Fozm of its Pꝛoceedings. 


Keilw. 66, IN making Preſentments, it is ſaid to have been the Courſe, formerly, 

wo . to impanel, not only a Grand Jury, but alſo a Jury of twelve Men 

388. which was commonly called the Petit Jury, and to have Offences firſt pre- 

Cromp. 212. ſented by the Headboroughs, and the Preſentment affirmed by the Peri 

9H. 6. 44. b. Jury, before they were brought to the Grand Jury. 

A Hawk: But however the Practice might have been, it ſeems now agreed, that 

P. C. 69. no Exception can be taken to any ſuch Indictment, in reſpect of the Non- 
obſervance of any ſuch Cuſtom or Ulage ; for that no Averment lies againſt 
the Acts of a Court of Record, and every Judze of ſuch Court ſhall be 
preſumed to act according to the Rules. of it. 

(00 In the By Meſi min. 2. 13 Ed. 1. cap. 13. The Sheriff ſhall take no Inqueſt 

Conſtruction (c) but by twelve Men at the leaſt, who ſhall put their Seals thereto,” 


hereof it | 
hath been holden, that if there be more than twelve Jurors, and all agree, all muſt put their Seals; 
but that if twelve only agree, it is ſufficient ſor thoſe twelve to ſet their Seals, Dalt Sheriff 389. 


*Page645 By 1R. 3. cap. 4. No Officer ſhall return or impanel any Perſon 
„on any Inquiry in a (4) Torn, but ſuch as be of good Name, and have 
% That 2 « Frechold of 205. per Ann. or Copyhold of 26s. per Ann, on Pain of gcs. 


icems not to © and every Indictment taken otherwiſe ſhall be void.” 


be within 
the Equity of this Statute, for it is ſaid, that any Perſon happening ta be preſent at a Leet, or 


riding by where it is holden, may, tor want of Jurors, be compelled to be ſworn, 7 H. 6. 13. 
12 H. 5. 18. b. Bro. Leet 15. 


By 1 E. 3. flat. 2. cap. 17. Sheriffs, and all others who take IndiQ- 
ments in their 'Torns, or elſewhere, ſhall take them by Roll indented, 
« whereof the one Part ſhall remain with the ludictors, and the other with 
« him that takes the Inquelt ; fo that the Indictments ſhall not be 1nbeziled 
* as they had been in 1ime paſt” | 

25 E. 3 c. 9. But it muſt be obſerved, that what is above ſaid concerning Indictments 
taken before the Sheriff at his Torn, is to be intended of ſuch as are taken 
beſore him ex Officio, for he is reſtrained to take them by Virtue of any 
Writ or Commiſſion, by 28 E. 3. cap. 9. which, reciting the Miſchiefs 
which had happened trom Commiſſions and general Writs granted to Sheriffs 
at their own Suit, for their ſingular Profit, enadeth, That no ſuch Com- 
miſſions nor Writs ſhall be granted *. 


The Buſlacſs of the Torn hath declined many Years, and is devolved on the Quarter-Sefſivns. 


Of the Court-Leet. 


Finch 246. 
2 Hawk, 

the County. P. C. 52. 

(5) And ſaid 

to have been derived out of the Torn, being 2 Grant to certain Lords for the Eaſe of their Tenants 
and Reſiants Within their Manors, that they may have the Array of them, and admigiſter Juſtice 
among!t them in their Manors, Cc. trom whence came the Duty in many Letis de certo Lete, to- 
wards the Charge of obtaining the Grant of the Leet; for the Non-payment whereof, or Default to 
preſent it, ſuch Grantees may preſcribe to amerce the Defaulters, and to diſtrain for the Amerce- 
ment; but they cannot ſo preicribe for any Matter of a private Nature. 2 laſt, 71. Jones 283. 
6 Co. 77. b. Dyer 30. pl. 209. See 12 Mod 598. 


withia ſome particular Precinct, which the Sheriff's Torn hath in 


\ Court-Leet is a Court of Record, (%) having the ſame Juriſdiction 


* 


The Statute 18 E. 2. + which ſhews of what Things the Sheriffs Torn 
and Court-Leet ſhall have Conuzance, (c) does not confine their Juriſdic- 5 261. 
* * 2 romp. 
tion to thoſe Particulars enumerated in the Statute. 1 


(c) That the 
Leet may inquire of the ſame Offences with the Sheriff's Torn, of which vide Tit. Sheriff's Torn, 
Leiter (C) 642, Cc. of the Perſons that owe Suit to it, Letter (B) 641.—May inquire of corrupt 
Victuals, as 2 common Nuſance, though omitted in this Statute, 4 Inſt. 261 — That a Railer is 
reſentable there. Hob. 247.—S0 of a Night-walker. Poph. 208.-—Of the ſeveral Statutes which 
impoxer this Court to inquire, Cc. vide 2 Dan. 291.— That by the 31 Eliz. c. 5, They may 
inquire of Uſers of unlawful Games, or of any Ait or Myſtery, not being brought up in it, but ex- 
eiciſing a Trade contrary to 5 Eliz, c. 4. is not within the Act, nor pretentabie in the Leet. Sid. 289. 
4 Keb. 50. Raym. 154. S. C. | 


+ The Stat, for View ef Frank Pledge. 


No Man can be within two Leets at the fame Time, and in the ſame 2 Hawk. 
Reſpect; theretore, he who reſides within the Precincts of a Leet, the®: C. 73. 
Lord whereof doth duly hold his Court, cannot be compelled to come 8 
a Superior Leet, for any Purpoſe which may as well be anſwered by histhere cited. 
* Attendance at his own Leet; but if a private Leet be ſpecially granted * page 646 
for two or three Articles only, it ſeems that the Inhabitants muſt attend the 

Torn for all other Matters; alto a Grand Leet may preſcribe to oblige a 
certain Number of Inhahitants in every Town within its PrecinR, to 
app:ar at every ſuch Grand Leet, to inquire of fuch Offences as were 
omitted by the inferior: Alſo if a Leet be ſcized into the King's Hands, 
all who owed Suit to it ought to come to the Torn, Cc. alſo the Sheriff's 
"Torn. as an Overſeer of the Leet, is to inquire whether the Tithin 
be full, and may inquire of the Concealments of Offences inquirable in 
Leets. 

A Court-Leet ſhall be forfeited, not only by Acts of groſs Injuſtice, but à Hawk. 
alſo by bare Omiſſions and Neglects, etpecially if ofien repeated, and with-P. C. 73. 
out Excuſe. | 

The Caption of an IndiQtment in a Court-Leet, ad Cur' Vi. Franc Pleg Salk. 196. 
cum Cur Baron', c. is good, for the Words cum Cur" Baron” ſhall be . Raym. 
rejected; for it ſhall be intended that the Inditment was taken by that??“ 


Court, which alone hath the Colour of Authority to take it. 


* 


The 


r — —— — 


Or Tnxe COURT LEET, 


Salk. 200. The not ſetting forth in the Caption, whether the Court was holden by 


pl. 2. W< f 6 
SOS og, Grant or Preſcription, is helped by the Multitude of Precedents. 


400, But the Buſineſs of the Leet hath declined many Years, and is devolved 
on the Quarter-Seffions, 


Of the County Court. 


Y the Eſcheat of Earldoms and Baronies, the Tenants of ſuch 
2 Earls and Barons were to hold from the King, and not being 
474. 265: qualified to fit in the King's own Court, they compoſed a Court 
in each County, under the Array of the Sheriff, or the King's Bailiff; 
thoſe were the Pares of the County Court: And hence it is that 
ever ſince it has been (a) held, that the Sheriff is no Judge, but only the 
(a) That Suitors. ä 
Suitors are 
Judges. 2 Inft, 228.— Though the Proceedings be upon a Juſlicies. 2 Toft. 312. 6 Co. 11. b. 
Mod, 171. 12 Mod. 398. 2 Ld. Raym. 1310. 


(3) This Court is no Court of (c) Record, therefore an Action of Ac- 


= _ _ count againſt a Receiver for 13s. and 4d. or other Sum under 408. lies 
rte Stile not in the County Court; for being no Court of Record it cannot aſſign 


of the Court Auditors. 

is Curia 

priua Cami ta: E. C. milit” Vid Cam prædict' tent) apud B. Cc. AInſt. 266, (c) Therefore a 
Writ of falſe Judgment lies of 2 Judgment there, and not a Writ of Error. 4 Inſt. 266.—But in a 
Rediſſeiũa the Sheriff is made Judge by the Statute of Merten, c. 3. And a Writ of Error licth of 
ris Judgment, 4 luſt. 266. 


It is a Maxim of the Common Law, u Placita de catallis, debitis, 
+ la. 532-t&e, (d) gue ſummam (e) 408. attingunt wel excedunt ſecundum Legen: 


8 con ſuetudinem Anplie fine breve Regis placitari non debent. 
upon ſeveral ; : . 5 
Contracts, each of Which were under 40s. Vent. 6g. (% An intire Debt, cannot be divided and 


ſeed for by ſeveral Plaints under 495, 2 Inſt. 312, But for this vide 2 Rol. Abr. 317. pl. 1,—lf 
the Plaintiff coums his Damages o, though the Jury finds the Damages under 407. fo that in Truth 
the Cauic ds Jure belonged to the Court, yet he ſhall not have Judgment. 2 loſt. 312. 


*Page647 But by Juſticies this Court may hold Plea of Goods, (/ Debts, e. 
. 212 of any Value, and the Proceſs therein is an Attachment of his Goods, c. 
17 of ' but no Caprias. 


Debts ex 
centractu, but not of Debts ex delicte, as upon the Statute of Tithes. Lev. 243. dubitatur, 


2 Foſt. 312. So by Force of a Juſticies it may hold Plea of Treſpaſs vi & armis. 


In 


7 


Or rne COUNTY COURT. 


In Replevin, by Writ or Plaint upon the Statute of Marlbridge, chis Inſt. 139, 
Court may hold Plea of Goods and Chattels above the Value of 40s. 312. 

By the Statute of Clouceſter, made 6 E. 1. cap. 6. Sheriff ſhall plead 
« Pleas of Treſpaſs in their Counties, as accuſtomed, c. ) but for 
« Maims and Wounds a Man ſhall have his Writ, as before hath been 5) So that 


10 f. ” this Court 
— | hath no Ju- 
| riſdiction in 
ſuch Caſe ; ſecut of a Battery without wounded or maiming, 2 Inſt. 312,But it cannot hold Plea 
of any Treſpaſs vi et armis, Co. Liv. 118, 2 Lev. 93. Mod. 216, 


And by the Statute of 12 Geo. 2. cap. 13. ſeck. 7. If any Perſon ſhall 
© commence or defend any Action, or ſue out any Writ, Proceſs or Sum- 
mons, or carry on any Proceedings in the County Court, who ſhall not 
be admitted an Attorney or Solicitor according to the Act of 2 Geo. 2. 
** cap, 23. he ſhall forfeit 20 J. with Coſts, to him who ſhall ſue, in any 
Court of Record,” 


Of the Hundred Court. | 


7000 HIS Court was, for the Eaſe of the Subject, by the King di- | 
vided and derived from the County Court, and hath the (4), __ — 
ame Juriſdiction, (c) Of the | 
firſt Diviſion 
of Counties into Hundreds, and of the Grants of Hundreds, vide 6 Co. tt. 9 Co. 25. 4 Co. 33. Dyer 
175. Rol. Rep. 118. Raym. 360. Vent. 399. 3 Mod. 199. (4) And therefore is no Court of 
Record. 4 Inſt. 267.— Cannot hold Plea of Debt or Treſpa's, where the Debt or Damages amount 
to 40 5. Co. Lit. 118,,—-Nor of Treſpaſs vi et armis, Co, Lit. 118. 


Although the Stile of this Court is Curia E. C. militis Hundred ſui de 4 loſt. 267. 

B. in Con Buck” tent” (fc, Coram A. B. Seneſchallo ibidem, yet the Suitors 
adges. 

, bk Hundred Court the Plea was laid to be coram Seneſchallo & Sectato- paſch. 30. 
ribus ; Serjeant Newdigate took an Exception to it, that it ſhould be laid to Car. 2. Clee 
be held coram Seneſchallo per Sectatores; but Wyndham, Atkins and Scroggsver and 
thought it well enough ; but the Chief Juſtice con“, and cited the Caſe 
Myat and Wigges, 4 Co 47. where the Coroner of the Hoſtel and the 
Coroner of the County took an Indictment, where it did not appear that the 
Party was killed within the Verge ; and reſolved to be ill; for that there 
the Record was intire, and it could not lie coram non Fudice, as to the 
Coroner of the Hoſtel, and ſo void; and good as to the Coroner of the 
County; and perhaps the Jury, in their finding, were principally directed 
by the Coroner of the Hoſtel ; fo it might be here, for they in the Hun- 
dred Court may be ſwayed principally by what the Steward faid. Another 
ObjeRion was, that the firſt Proceſs was an (e) Attachment; but as the 


˖ 
Defendant appeared, the Court ſaid that Fault was cured ; fo Judgment (e) That the 
| ourt of 
was affirmed. King's 


Bench daily 
you Attachments againſt Stewards of Hundred Courts, for granting Attachments againſt all the 
arties Goods, Salk, 201. pl. 4. | 


The 


Or rux HUNDRED COURT, 


Page 648 The true Proceſs of this Court at Common Law is a Di ringas, but 
Salk. 201. by Cuſtom the Proceſs may be (a) a Levari facias; and it is ſaid, that moſt 
pl. 3. undred Courts have this Cuſtom, 

() An Exe- | | | 

cution may be in the Hundred Court by Levari faciat; and therefore where the Books ſpeak of a 
Diftringas, they maſt be intended of a Levari, for a Diſtreſs infinite would be endleſs in an Execu- 
tion. 2 Lev. 81. 2 Keb. 117, 126. Vide Carth. g4.——And for the Manner of ſetting forth a 
Judgment in this Court, vide alſo Carth. 53, 54. 2 Lutw. 1369. 3 Lev. 403. 


Salk, 201. If a Jury in an Hundred, or other Inferior Court, will not agree on their 

pl. 3. Verdict, the Way is, as in other Courts, to keep them without Meat, 
Drink, Fire or Candle, till they agree ; and the Steward may from Lime 
to Time adjourn the Court till they do agree, 


Of the Court-Baron. 


4 Toft. 264. 18 Court is (4) incident to every Manor, and had (c) antiently 
bp 4. fg Conuzance of all Pleas of Land within the Manor, fo that no 

(5) That it is Perſon within the Manor could apply to any other Juriſdiction 

incident to aWithout a Remifir Curiam fiom the Lord, 

Manor, and 


was at firſt inſtituted for the Eaſe of the Tenants, for ending Controverſies where the Debt or Da- 
mage was under 401. at Home, Cc. 4 Inſt. 268, Owen 35. Browal. 175, Bulſt. 5. (e) But 
at this Day is no Court of Record, nor can it hold Plea of Debt or Treſpaſs. where the Debt or Da- 
mage amounts to 407. Co Lit. 118, 2 Inſt, 311.——Nor of Treſpaſs vi & armir, becauſe it can- 
not impoſe a Fine. Co. Lit. 118. 2 laſt, 311, 312. 


6 H. 4. Pl. 3. The Suitors are (d) Judges, and the (e) Steward but as a Regiſter, 

Co. Lit. 88. 

4 Co. _—_ 4 Inſt. 268. S. P. (4) Though the Plea there is held upon a Writ of Right. 6 Co, 
11. b. 12. 4. 4 Inſt. 268. (e) And a Man cannot preſcribe to hold a Court-Baron before his Steward, 
but before Suitors. Cro, Jac. 662. adjudged. Mod. 173. Cro. Eliz 792. Noy 20, Godb. 49.—But 
perhaps may preſcrive to hold a Court before his Steward, but not a Court-Haron. Cro. Jac, 582. 
Leon, 316. Brownl. 21. Noy 20. 2 Jones 23. Godb. 68. A Court-Baron being incident to a 
Manor of common Right canuot be preſcribed tor. Cro. Eliz. 292. adjudged. Noy 20. adjudged. 


15d. 268 The Stile of this Court is (/ Curia Bironis E. C. militis Manerii [ui 
775 vi. Lore Pre didi (having the Manor's Name written in the Margin) tent tali die 
Coke ſays, coram A. B. Seneſeballo ibidem, c. | 


he hath ſeen 
Court Rolls in the Reign of Edw. 1. (having the Name of the Manors in the Margin) ſtiled thus, 
Aula ibidem ten!” tali die, &c. becauſc it was holden in the Hall of the Manor. 4 Inſt. 268. 


Co.Lit.z8.3, This Court cannot be holden out of the Manor ; but if a Man be Lord 
| of two or three Manors, and there be a Cuſtom to hold a Court at one for 
them all, ſuch Courts are by Cuſtom good. 


T his 


« = : 


© 


Or ru COURT-BARON. 
* This Court is of two Natures, the firſt is by Common Law, and called *Page 649 


the Freeman's Court, or Court- Baron; and of this the Suitors are Judges, Co. Lit. 38. 
and the Steward is Regiſter ; and this may be kept from (a) three Weeks (a) Note; 
to three Weeks: Ihe ſecond is {b) a Cuſtomaty Court, and concerns Co- The Court 
yholders, of which the Lord, or bis Steward, is Judge; as the firſt can-of King's 
not be without Freeholders, ſo this cannot be without Copyholders ; a Lench * 
Court-Baton may be of this double Nature, and then the Roll contains" 


Matter concerning both. aga nl Lords 
andStewards 


for oppreſſing the Tenants, by warning Courts-Baron every three Weeks, and diſtraining them to ap- 
pear, or pay 2 certain Sum of Money, upon no Occafions at all, but to extort Ameicemeats from 
chem. (5) For this vide 4 Co. 27. Cro, Car. 366. Jones 342. 


By Magna Charta, (c) cap. 24. A Precipe in Capite is not to be(c) For the 
„granted, whereby any Freeman may loſe his Court.“ —— e 


loſt. 39. 
By 52 H. 3. cap. 22. (4) No Man ſhall cauſe his Freeholders to, * Ko 
« ſwear (e) againſt their Will, for that ought not to be done without the . * 


« King's (/) Commandment. | hereby in 
his Court- 


Baron, Hundred or County Court. 2 Joſt, 143. (e) Intended between Party and Party, for to in- 
quire for the Lord of all the Alticles belonging to the Court-Baron or Hundred, they may be ſworn. 
2 Inſt. 142. For which Articles vide Statute 4 Edw. intitled Extenta Manerii. ()] Ina Writ of 
Right Patent, wherein Plea is held of Freehold, the Court may give an Oath, for the Writ is Man» 


datum Regis. 2 laſt, 143. 


All Pleas in a Court-Baron, of common Right, and by Courſe of Law, 4 Iaft. 143. 
are determinable by Wager of Law ; but by Preſcription they may be de- 


termined by Jury. 
If a Man recovers in a Court-Baron, they have not Power to make Exe- 4 H 6, 17. 


cution to the Plaintiff of the Goods of the Defendant ; but they may diſ- 8 
train him, and retain the Diftreſs till Satisfaction. 43. 
ro. Court - 


Baron 6. S. C. But a Quere made, for it is uſual for the Suitors, aſſigned by the Steward, to tar 
the 8Sums, and then to award a Levarti Facias, YQuere, If by Cuſtom, or Common Law ? See 12 
Mod, 124.-By Brown). 81. Upon a Levari out of a Court-Baron, Goods cannot be fold with; 


aut a Cuſtom to ſell, Cc. & Vide Noy 17. 


If in a Court-Baron the Defendant appears not upon the Diſtreſs, yet the 
Goods diſtrained are not forteited, nor can be fold by the Bailiff, for the Yelv. 194. 
Diftreſs is but in Nature of a Pledge ; and though by the Courſe of the Gmer/aland 
Common Law, where a Man is attached by his Goods, and appears not, * wo 
they are forfeited; yet in a Court-Baron no (g Attachment lies, but ac | 


Diſtreſs infinite only. 255. Bulſt. 
62. 8. C. 


adjudged, (g) The Proceſs in a Court- Baron is Summons, Attachment, and Diſtreſs infinite. 2 
Rol. Rep. 493. & v:de Bullt, 53, 


Courts 


eber Courts of the Cinque Ports. 


T HE Cinque Ports are (a) ancient trading Towns lying towards 
Ree ib the Sea Coaſts ; theſe held per Baroniam, and were repreſented 
* St in Parliament by the Lord Warden or Keeper of the Cinque 
4 loſt. 222, Ports; but they did not hold by the Tenure of Knight. Service, only 
() For an- by ſending Ships to Sea, Fc. and as they were inſtituted for the De- 
cient Re- fence and Safety of the Kingdom, they had ſeveral (5) Liberties and Pri- 


— 4 l elleges granted them, in reſpect of their necefſary Attendance in thoſe 
Cinque Orts. 

Ports, vide 2 

2 Iaſt. 55 8.— At firſt the privileged Ports were but three, vis. Dever, Sandwich and Romney, but 
| Haſtings and Hithe were added by William the Conqueror, 4 Inſt. 222.— To which Minchelſea 
and Rye were adjoined ; theſe now ſend each of them their Repreſentatives to Parliament; and though 
ſeven in Number, are ſtill called Cinque Ports. 2 loſt. 546. 4 Inſt. 222, (5) To which they have 
z lawful Title, confirmed by Magna Charta, c. 9. in theſe Words, Barones de Quingue Sons! tac & 
omnes alli Portus habeant omnes Libertates & Liberas Conſuetudines ſuat. 2 Init, 20.—— But this 
Confirmation does not extend to Pleas of the Crown, with which they intermeddle as Jultices of the 
Peace, Cro. Car. 253. 


4 Inſt. 223. There are ſeveral Courts within the Cinque Ports; one before the Con- 


{) Sid. pay ſtable of the Caſtle of Dower ; others within the Ports themſelves, before 
Fee, the Mayors and Jurats ; (c) another which is called Curia Quingue Por- 


that no Body tuum apud Shepwvay, 


knows 
where this Court is, 


1 There is a Court of Chancery in the Cinque Ports, but no Original 
fer Curiam. Writs ifſue thence, but it ſerves only to decide (4) Matters of Equity. 
% Sid. 356. 


It is faid the great Uſe of their Chancery is to relieve againſt Errors in Proceedings at Law, which 
they uled to indorſe upon the Bill, | 


3 The Lord Warden hath two Juriſdictions, 1. The (e) Authority of an 
10 3 5 Admiral, to hold Plea by Bill concerning the Guard of the Caſtle, c. 
ſrom the Ad- according to the Courſe of the Common Law. 

miralty of 

England; which Juriſdiction is ſaved to him in ſeveral Acts of Parliament, as 2 H. s. ſtat. 1. c 6. 27 
H. 8. c. 4. 28 H. 8. c. 15. 5 Eliz. c. 5. 11 CC 12 W. 3. c. 7. & vide 2 Jon. 66, 67. Chan. Ca. 305. 


(f) Whois By 28 Edw. 1. cap. 7. The (f) Conſtable of the Caſtle of Dover ſhall 
—_—_ * not hold Plea of a Foreign County within the Caſtle Gate, except it 
fve Ports, touch the Keeping of the Caſtle; nor diſtrain the Inhabitants of the 
2 laſt. 556, ©* Cinque Ports, otherwhere or otherwiſe than they ought after the Form 
| of their Charter for their old Franchiſes, confirmed by Magna Charta.“ 

A The Mayors and Jurats of the ſeveral Cinque Ports have Power to hold 

2 Toft, 557. Plea, Ec. and (g) upon their Judgment no Writ of Error lies in B. R. but 
2 they are examinable by Bill in Nature of a Writ of Error, coram Domino 
S P. * Cuſtode ſeu Guardians Quingue Portuum apud Curiam ſuam de Shepway. 


(g)Secus up- 
on the Judgment of the Court of Shepway. Sid. 356. Per Twiſden z and ſo are the Books which 
ſpeak of a Writ of Error to the Cinque Ports to be intended. 


Ihe 


| 


COURTS or ru CINQUE PORTS. 


The Juriſdiction of the Cinque Ports is general, as well as to (a) *Page 65 1 


perſonal as (6) real and mixed Actions. 4 Inſt. 224. 


(a) Other- 
wiſe in Debt or Treſpaſs tranſitory. Cro. Eliz gi0,—Where a Stranger comes within the Cinque 
Ports, and does a tranſitory Treſpaſs, and after goes out of their Juriſdiction, he to whom the 
Treſpaſs was done may have an Action at Common Law, elſe he would be without Remedy; for 
they can call none in who are out of their 228 and the Privileges were granted for the Eaſe 
and Benefit, and not the Prejudice, of the Iababitants. Ve v. 12. 2 loft. 557, (5) And they 
hold Plea of Freehold by Plaint, Sid. 166. But a Judgment in B. R. for Lands there ſhall bind 
for ever, though ſuch Judgment for Lands in Wales, or a County Palatine, is merely void. 2 laſt. 
£57. 4 Inſt. 223. Bro, Cinque Ports 24.— That they cannot plead to the Juriſdifticn of the Court 
of Weſtminſter, but muſt demand Conuzance, 4 Inſt 224.—Alio if an Ejectment on a feigned 
Leaſe be brought of Lands within the Cinque Ports, the Courts of Weflmnfter will not allow the Te- 
nant of the Lands, on his Prayer, to be made Defendant, to plead to the Juriſdiction of theſe Courts, 
but will tie him ſtrictly to the Rules of confefling Leaſe, Entry, and Ouſter, and pleading Not guilty ; 
this is not like the Caſe of Ancient Demeſne, where a Recovery in the Courts above makes the 
Lands Frankfee for ever . 


1 


+ Nu. If it is not the ſame with reſpe& to Wales, Cc. . 
Ni 


If a Man is murdered in any of the Cinque Ports, his Wife may have ana Inſt. 957 
Appeal againſt the Murderer, (c) directed to the Sheriff of the County, Said to have 


and he ſhall execute the Writ (4) within the Cinque Ports, for the , 


ſtable hath no Juriſdiction to hold Plea thereof. .es nnd 

Braines. 
Cro. Eliz. 694. S. C. adjudged. (ec) Becauſe the King in a Manner is concerned; for if the Plains 
tiff is nenſuit, the Defendant ſhall be arraigned at his Suit. Yelv. 13. Cro. Eliz. 911. (d) Yet 
per Yelv, 13. per Poph. I f the Defendant at all Times aſter continued within the Cinque Ports, ſo 
that he might be proceeded againſt there, no Appeal would lie eltewhere, 


So if the Deſendant is in Cuſtodia Mare/challi, the Appeal may be againſt 2 ſoft. 867. 
; 10. 


; Eliz, 
him by Bill. BY = 


If a Man hath Judgment in any of the King's Courts, and the Deſen- 


dant hath no Lands or Goods but in the Cinque Ports, the Plaintiff may 0 — 
have (e) a Writ to the Lord Warden to make Execution. Dd 
certified into 


Chancery, and from thence by Mittimus to the Lord Warden to make Execution. And. 28. 3 Leon. 3. 
W. Bendl. 46. 


If a Man is impriſoned at Dover by the Lord Warden, an (/) Habeas Cro. Jac. 
(g) Corpus (b) may iſſue to the Lord Warden, Cc. for the Privilege, $13: 

0 5 . 6 alm. 96, 
that the King's Writ runs not, muſt be intended between (i) Party andg C. 4d. 
Party, for there can be no ſuch Privilege againſt the King. juaged. 

Where a 
Prohibition, Mandamus, Cc. Cro. Car. $43. Palm. gg. Sid. 358. 4 Inſt. 223. 2 Lev. 86. 
3 Keb. 598. Hard, 475.—Where à Certierari, vide Nef. Abr. 395. 2 Hawk. P. C. 286, 287. 
(z) Ad faciendum & recipiendum; but if ad Reſpondendum a private Perſon, Q. Mod. 20. 8 Mod. 22. 
12 Mod. 666. (+) But Sid. 166. it was ſaid by ſome, that it had ſcarce ever been known that a 
Prohibition or Habeas C:rpus went to the Cinque Ports T. (i) A Quo minus lieth thither. Hard. 478. 


1 Can there be a Doubt, as to thoſe Writs running in the Cinque Ports? 


The (4) Lord Warden is the immediate Officer of the Court, and (/) 1 
Writs ſhall be directed to him (m) as in all real Actions, c. for Land, — w__ 


within the five Ports. By s. p. (4 The 
Conſtable or 


Keeper of Dever-Caſile is alſo Warden of the Cinque Ports, and the Writs directed to him are R, 


Ec. Conflabulario Caſlri ſus de Dover & Cuſtedi Yuinque Pirtuum, &c, 2 laſt. 556. 4 Init. 221. 
(1) But Writs of Appeal muſt be direSted to the Sheriff. Cro, Eliz. 604. Becauſe the King is in a 
Vor. I. VS Maance 
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COURTS or ru CINQUE PORTS. 


By the 2 V. & M. cap. 7. Whereas the late Lord Wardens claim- 
% ed a Right of Nomination of one Perſon to each of the Cinque Ports, 
* the two ancient Towns, and their Members, whom they ought to ele& 
4 to ſerve in Parliament; it is declared and enacted, that all tuch Nomi- 
* nations were and are againſt Law, and void.“ 
Yelv. 12,13. If a Murder is committed at Sandwich, and an Appeal brought by 
Cro. Eliza. Original in B. R. directed to the Sheriff of the County of Kent, who 
210. 8. C. brings“ in the Defendant, who pleads that Sandwich is Part of the Cinque 
*Page 052 Ports, ubi breve Domini Regis non currit. Sc. and demands Judgment of 
the Writ, this is a bad Plea ; for the Defendant having done the Murder 
0% For he Within the Cinque Ports, and after flying out, it this Pleading ſhould be 
Suse Porte allowed, (a) there would be a Failure of Juſtice. 


Cannot 5 
award Proceſs of Outlawry, for that ought to be proclaimed in open County. Cro. Eliz. gio. 


Yelv. 13. But if the Defendant by his Plea ſhews that at the Time of the Murder 
ſuppoſed, and at all Times after, he had been an Inhabitant, and Com- 
morant within the Cinque Ports, and fo had given Juriſdiction to the 


Judges there, and ſhewed they might have proceeded, Cc. it had been a 
good Plea.“ 


© 9. If the Appeal is by Bill, ſuppoſing the Defendant to be in the Cuſtody of the Marſhall, if 
ſuch Appeal will not lie? 


Of the Courts of the Stannaries. 


4 Inſt. 229 HESE Courts were (5) inſtitoted for the Conveniency of Tinners, 
75 r that they might be encouraged in the making of Tin, one of the 
cient Char- Staple Commodities of the Kingdom; and therefore in Cornwall 


ters, Re- and Devonſbire, where the Ore or Mine of which it is made chiefly 
_ And abounds, the Workers herein were allowed the Privilege of ſuing and 


lament con. being ſued in thoſe Places. 
cerning the 
Stannaries, and for an Expoſition of the Charter of E. f. and the Statute co E. 3. which gave great 


Privileges to the Tianers, wide 4 Inſt. 232. 12 Co. 10, 11. Plow. 3:7. Rol. Abr. 647, 548; @ 
vide 16 Car. 1. c. 15. by which their Privileges are declared and circumſcribed, 


—C 


Manner concerned. Hide Velv. 13. Cro, Eliz, 911. 2 Inſt. 555. (m) But if there be an 
Indictment before Juſtices of the Peace within the Cinque Ports, a Certierars may be im- 
mediately directed to them; for they proceed by Virtue of their Commiſſion, and not their ancient 
Charters, &c. Cro, Car. 253, 254. but for this vide Rol. Abr. 395. 


The 


Or rus COURTS or TE ST ANNARIES. 


The juriſdiction of the (c) Court is guided by ſpecial Laws, by Cuſtoms, 
and by Preſcription Time out of Mind. ” W 


Stile of the 
Court, vide 4 Iaſt. 299. And that the Lord Warden hath Juriſdiction of all the Tin in Cernwall 
and De ven. 4 luſt. 229. 


No Writ of Error lies upon (4) any Judgment in theſe Courts; but the 4 Inſt. 230. 


Party grieved muſt be relieved by Appeal in ſeveral Degrees, firſt to the (4) For any 


Steward of the Stannaty Court, where the Matter lies; then to the Under Matters 
Warden of the Stannaries ; and from him to the Lord Warden of the ſame touching the 


| ths; a ame Stannari 
Stannaries; and for Want of Juſtice there, to the Prince's Privy Council. MA War I 


upon a Judge 
ment there given upon collateral Matters. 3 Bulſt. 283. Per Cite, Ch. Juſtice, ſaid to have been 
ſo reſolved upon a Conjerer ce by all the Judges, as is to be ſeen recorded in Chancery in the Petit- 
Eag Office, Q. Ow. 8. Sid. 233. 


Blowers, and all other Labourers and Workers, without Fraud or Co- | 
vin, in and about the Stannaries in Cornwall! and Devon, have the Privi- $2 * 
lege of the Stannaries during the Time they work there. ge ͤ 


Judges. 
Vide 2 Rol. Rep. 44. and the Statute 16 Car. 1. c. 15. 


* Ali Matters concerning the Stannaries, or depending thereupon, are to Page 65 3 
be heard and deternned (e) according to the Cuſtom of the tame Time 4 laſt, 


out of Mind utcd, reſolved by 
all the Judges. (e) But vide Cro. Car. 333. 


Tranſitory Actions between Tinner and Tinner, or Worker and Worker, 4 Iaſt. 237. 
though not concerning the Stannaries, nor arifing therein, if the Defen-Relolved by 
dant be found wichia the Stannaries, may be brought in theſe Courts, or fe ago 
a: Common Low. A 

But it one Party only be a Tinner or Worker, ſuch Tranſitory Actions 4 loft. 23r. 
which concern not the Stannaries, nor arile therein, cannot be brought Reſ-lved by 


there, and in fuch Caſe the Defendant by the Cuſtom and Uſage of that judge. 
ee anal 


But it was ſaid by the CLief Juſtice, that after the Oath taken they will for 3d. enter the Plaintiff a 
Tiuner. 


There ought to be no Demutrer in thoſe Courts for Want of Form, 4 ft. 23. 


but for Matter of Subſtance only. Reſoſved by 
all the 
They have no Juriſdiftion of (g) any local AK ion ariſing out of oy, — 


Stannaries, and (5) Matters of Life, Member and Plea of Land, are ex- 8 
preſsly excepied out of their Charters. UI] the 


Judges, 
(e) That the Plaintiff muſt ſhew that he was a Tinner, and that the Court was held within the Ju- 
riſdiction of the Stannaries. Farefl, 103. %) They have no Couit of Equity, and therefore a 
Suit concerning an Agreement relating to Mines, Cc. proper here. 2 Vern. 483, 484 f. 


* 


2 


+ See a ſmall Oftavo Treatiſe, on the Lavs, Sc. of the Stannaries, intituled “ Laws of the 
Starnaries of Cornwall, made at the Convocation or Parliament of Tinners at Truro, Sept. 13. 
Ann. 27 Geo. 32. Publiſhed by Order of the Convocation, 
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Of the Court of Commillioners of 
Sewers. 


127, F.N.B. inquiring into the Want of Reparations of Sea Walls, Ditches, 
Gutters, Sewers, Sc. 

But as theſe Matters are now to he regulated according to (J) ſeveral 
(5) Charts Acts of Parliament, it will be neceſſary to ſet down the Purport of fuck 
c. 15,16, 23, 48 are moilly in Uſe at this Day. 
for which 


wr all 29, 20. 24 E. 3. e. 4 48 E. 3. e. 2. 1 Hl. 4. c. 12. 6 H. 6. e. 8. 9 H. 6. £5. 
18 H. 6. c. 10. 23 H. 6. c. 9. 12 E. 4. c. 6. 4 H. 7. c. 1. 6 H. 8. c. 10. Sce 12 Mod. 331. 


(a) Reg. B the (a) Common Law the King uſed to grant Commaitſſions for 


113. 
4 laſt. 276. 


The chief Statute relating hereto, is 23 H. 8. cap. 5. which ordains that 
the Lord Chancellor, Treaſurer, the two Ch, Juſtices for the Time being, 
Page 654 or any three of them, whereof the Lord Chancellor to be one, ſhall, as 
23H. 8. <5. often as Need be, direct Commiſſions, and appoint Commiſſioners ; the 
1 Form of * which Commitlion is ſet forth in the Statute, which fully de- 
wade pens. Cres the Duty and Authority of the ſaid Commiſſioners, viz. That they 
tual by 3 & do inquire by the Oaths of the honeſt and lawful Men, Cc. through 
4 E. 6. c. 8. whoſe Default the Hurts and Damages have happened, Cc. and who 
_—_— hath, or holdeth any Lands or Tenements, Sc. or hath, or may have 
p 7 Fus any Hurt, Loſs, or Diſadvantage, Cc. and all theſe Perſons, and every 
Statute to Of them to tax, Cc. and to make and ordain Statutes, Ordinances, c. 
extend to after the Laws and Cuſtoms of Rumney Marſh in the County of Kent, or 
Glamergan, otherwiſe after their own Wiſdoms and Diſeretions. 

8 The 25 H. 8. cap. 10. enacts, That no Perſon ſhall be compelled to 
25 H. 8 « take upon him the Execution of any ſuch Commiſſion, unleſs he be a 
«10, © Dweller in the County Merein he is appointed Commiſſioner ; alſo that 

every Perſon refuſing to tzke the Oath of Commiſſioner, as appointed by 
* 23H. 8. cap. 5. ſhall, as often as ſuch Refuſal ſhall be certified into 
Chancery, foricit five Marks.“ | 
3& 4E.6. © The 3 4 E. 6. cap. 6. dies in what Manner the King's Lands ſhall 
C. 6. * be liable, and taxed by the Commiſſioners, and his "Tenants diſcharged 
and indemnified in their Payments of ſuch Taxes, and that every ſuch 
« Commiſſion ſhall be in Force for five Years from the "Teſte, unlels 
« ſuperſeded.” 
33 Elis. * By the 13 Eliz. cap. 9. all Commiſſions of Sewers ſhall continue in 
Force for 10 Years after the Date thereof, unleſs they be repealed by a 
new Commiſſion or Super/edeas ; alſo by this Statute all Laws, Ordi- 
*© nances, and Conſtitutions duly made, according to the Statute 23 H. 8. 
* cap. 5. and written in Parchment, indented under the Seals of the Com- 
„ miiloners, or ſix of them (whereof one Part ſhall remain with the Clerk 
* of the Commiſion, and the other in ſuch Place as the Commiſſioners or 
* fix of them ſhall appoint,) ſhall without any Certificate to be made into 
« the Chancery, and without the King's Aſſent, continue in Force, not- 
| « withſtanding 
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« withſtanding any Determination of ſuch Commiſſion by Super/edeas, 
„until the ſame Laws, Ordinances, and Conſtitutions ſhall be altered, re- 
«« pealed, or made void by Commiſſioners afterwards aſſigned; alfo by this 
Act there ſhall be no Certificate or Return of the Commiſſion, or of any 
of their Laws, Ordinances, or Doings by Virtue thereof.” 

* By 3 Jac. 1. cap. 14. all Walls, Ditches, Banks, Gutters, Sewers, 3 Jac. 1. 
Gates, Cauſways, Bridges, Streams, and Water-Courſes within twoc. 14. & 
Miles of London, having their Fall into Thames, ſhall be ſubje to the v ogg 
** Commiſſion of Sewers, and to all Statutes made for Sewers, and to all ener 


Penalties in the ſaid Statutes contained.” is given to 
| the I. ord 


Mayor of Lede to appoint Commiſſioners. 


By the 7 Ann. cap. 10. reciting the Power of the Commiilioners by ſor- Ann c 10. 
wer Statutes, as to ſelling the Lands of thoſe who tefuſed to pay the Taxes 
and Proportions with which they were charged, and that theſe Laws did not 
extend to Copyhold Lands, it is enacted, I hat the Commiſſioners ſhall have 
the like Power as to Copyhold Lands, and that the Lords of ſuch Copy- 
holds thall admit the Vendees, c. Alſo by this Act it is enaRed, that it 
may be lawful for the Commiſſioners by Warrant to authorize any Perſon 
to levy the Sums of Money aſſeſſed upon the Lands, Cc. by Dittrets and 
Sale of the Goods of the Party refuſing, returning the Overplus. 
Notwithſtanding the ample Powers by the above-mentioned Statutes 4 Inft, 255, 
given to the Commiſſioners of Sewers, yet are their Proceedings ſtill exa- 
ininable in the Courts above, and accordingly we find ſeveral Refolutions 
in which their Proceedings and Sentences have been controuled by the 


Courts at Weſtminſler. 
As where the Commiſſioners, on the finding of a Jury that J. S. had s Co. gg. b. 


ſeven Acres of Land next adjoining to a Bank on the River Thames, and R::#'s Cafe. 


that the Occupiers of thoſe ſeven Acres uſed to repair, but that there 

were beſides Soo Acres within the ſame Level liable to be ſurrounded, 

having taxed each of the ſeven Acres at 88. it was held; 1f#, That the Page 635 
finding that the Occupiers of theſe ſeven Acres uſed to repair, was not ma- 

terial, becauſe that ſuch Occupiers might have been Tenants at Will, whoſe 

Acts could not bind him who had the Inheritarce. 24h, That tho' theſe 

ſeven Acres lay next the Bank, yet ought the Commillioners to tax all thote 

Lands which were in Danger of being damaified ty the overflowing of the 

Waters, and conſequently received Benefit by the Repairs ; for tho' they 

are to act (a) according to their Diſcretion, yet ſuch Ditcretion mult be go- (a) Hard, 


verned and directed by the Rules of Law and Reaſon. 146. 
The Commeſſioners of Sewers cannot make any () new Inventions to (6) Vde 19 


3 Cu, 35s. 


charge the People ; (c) but if there were an old Wall, they may build ano- 1 


# I Moor 828. 
neceſſary, and may compel them that repaired the former to repair it if they gi. _ 


have no Damage by the Remove. (c) 2 Keb. 
129. 


If one be bound by Preſcription to repair a Bank, which by ſudden Vio- 10 Co. 13g. 
lence, and without the Default of hin who is ſo bound to repair, is thrown Keig/lcy's 
down, the Commillioners are not to charge him only with the Repair, bu 
ought to tax all others according to the Advantages accruing to them 
trom ſuch Repairs. 


ther (if that be decayed) on the Inſide, or ſome ſmall Way diſtant, if it be 


The Con miſſioners of Sewers cannot tax a whole Townſhip, but muſt 2 Bulſt. 197. 


proportion each Man's Share accoiding ro the Quantity of his Land, Se pen 2 


and therefore where the Commiſſioners aſſeſſed a Fine on the Village of D. 3 Lon. 125. 
and by their Warrant ordered it to be levied on J. S. whoſe Cattle beings, p. 
ditrained, ke brought his Action, and had Judgment; afterwards the faid 


J. S. refuſing to releale the Judgment, he was committed by the * 
| Oners; 


t Caſe. e Co. 
00.4. S. P. 
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Goners ; but upon Complaint thereof the Court of Ring 
ted and fined the Commutlioners, and held that by fuch 
Judgment at Law, they were guilty of a Præ munire. 

Sid. 145. It has been holden that, tho the Commiliioners of Sewers are not 2 
Court of Record, and may thus commit for a Contempt; ye: that muſt be 
underttood of a Contempt in the Face of their Court, and not to imptiſon 
a Perſon for diſobeying their Orders. 

Lev. 288. There was a Complaint of the Inhabitants of Whitechappel at the Coun- 

The Caſe of cil- Board, that the Commilſiigners of Sewers had taxed the ſaid Inhahi- 

the Commiſ- tants for Repair of a Sewer in Wapping, whereas they were not within 

2 4 the Level; thereupon the Council ordered a Certiorari out of B. R and 

rs lor . . . . . 

Whites that the Matter in Queſtion ſhould be tried there; which was accordingly 

chappel. done, and the Certiorari delivered; notwithitanding which they iſſued out 

Raym. 196. their Warrants for putting the Orders in Execution, and the Officers re- 

Vent. 66. fuſing to execute the ſanie were fired 100. a Man; thereupon a ſecond 

2 Keb. 63 f. Certiorari was delivered to return all Proceedings and all Orders, Ec. con- 

S. C. cerning the ſame ; this being allo diſ.beyed, and new Orders made for 

Salk. 145. fining ſome of their Officers for their Contempt ; whereupon they apper - 

p 2 TO ed, and tho' they alledged the Advice cf Counſel in what they did. t 

they were committed for the Contempt; the next Day the Return \ as 
brought into Court, and upon the ſeveral Certiorari's the Returns were 

_ ſeveral, which the Court diſallowed, and ordered them to return all their 
Proceedings upon the Return of the firſt: Writ, and to return upon the 

laſt, that ante adventum brevis they had returned the whole Matter, 

which was accordingly done and filed; and after they continued a Week 

in Priſon without Bail, they were fined 40 Marks a-picce, and diſcharged, 

and the Matter ordered to be tried at the B. R. It was here moved in 

Behalf of ſome of the Commillioners, that theſe Orders, whereby the Con- 

tempt of the Commiſſioners appeared, tho' they were returned, might not 

be filed upon a Clauſe in 13 liz. cap. 9. which excuſes them. from re- 

turning their Orders, and exenipts them from Penalties; but it was re- 

ſolved that that, ard other Provilces in the lame Statute, did only extend 

to the Court of Chancery, to abridge the Power which the Court of 
Chancery had over the fad Commiilioners, and the Orders hy 23 U. 8. 

page 656® cap. 5. and that it did not at all (4) reſtrain the Court of B. R. from pro- 

(49 That ceeding by Certiorari, | 

the Com- 

miſſioners of Cambridge Fenns, by 18 Car. 2. c. 17. have an abſolute JuriſdiQion, and are not to re- 

turn their Proceedings on a Cæslimari; but if they obſerve not the Statute, their Proceedings will 

be void, & coram nin Judice, aud the Parties may examine the ſame by an Action at Law. Sid, 

296, See Stra. 609. Forteſc. 374. . . | 


s Bench commit- 
roceedings after a 


Sid. 78. If it be found before Comiuiſſioners of Sewers, that ſuch a one ought to 
Lord Pan- repair a Bank, and he removes the Proceedings into B R. the Court will 
bs Caſe. neither quaſh the Inquiſition, nor grant a new Trial, unleſs he, Who is 
found to be the Verion that ovght to repair, will fiſt repair the Bank; ater 
which, if it be otherwiſe fund, thev will order him to be reimburied. 

2 Hawk. There is a Rule in the Court of King's Bench, that no Order of Con- 
F. C. 288. miſſioners of Sewers ought to be filed without Notice given to the Parties 
Salk. 145. concerned; alſo it is every Day's PraQtice of that Court, before it will 
ſuifer the Return of a Certizrari for the Removal of the Orders of ſuch 
— Commiſſioners to be filed, to hear Affidavits concerning the Facts whereon 
they are grounded; and if the Matter ſhall till appear doubtſul, to direct 
the Trial of feigned Iſſues, and either to file the Return, or ſuperſede the 
: Certiorari, and grant a Procedendo, as ſhall appear to be moſt reaſonable 
(3) 2 Keb. for the Trial of fuch Iſſues, and to give (#) Colts againſt the Proſecutor 

300. oi the Certiorari, if it appears to have been — . 1 
| n 


Or r COURT or COMMISSIONERS ex SEWERS. 


An Order of Sewers was made for levying 9d. per Acre on 1312 Acres, 28tra. 1127. 


to be paid to the Clerk, io be applied towards defraying of Charges in and 
about the Execution of the Commithon, which was po Lac” by the Court 
of King's Bench. | 
Objections to Orders of the Commiſſioners of the Sewers, removed into 28tra. 1263. 
the Court of King's Bench, mult be argued before they are filed.“ 


©® Iſſues ſet by a judgment of the Commiſſioners, may be diſcharged on Motion, though a Certig- 
rari would not lie originally to remove their Order, Rex v. Biſbep. in Sc. P. 1720. Bunb. 61, 


1; 


Court of Pipowders. 


Curia Pedis Pulveriſati (d); becauſe for Contracts or Injuries done 38 
concerning the Fair or Market, Juſtice ſhall be done as ſpeedily as dean Be 


the Duſt can fall trom the Foot. well as Fair, 

4 Inſt. 272. 
Kelw. 99. Brownl 175. Bulſt. 88. Cro. Eliz. 553-——-That there may be a Court of Pipowders 
by Cuſtom without Pair or Market, and a Market without an Owner, 4 laſt, 272. (4) Mirror, 


cap. 1. ſect, 3. Bract lib. 3. fol. 334. 4 laſt. 272. 


T* IS Court is incident to every Fair and (c) Market, and is called /c) Incident 


I: is a Court of Record, of which the Steward is Judge, there being no 4 — *. 


Suitors. 2 Built. 23, 


Its JurifdiQtion conſiſts herein, that the (e) Contract or / Cauſe of 1 656; 
Action be in the ſame Time of the fame Fair or Market, and not before, 23 
or in former; it muſt be ſor ſome Matter concerning the fame Fair or hold Plex of 
Market, done, complained on, heard and determined the (g) fame Day Obligations, 


within the Precinct of the fame Fair or Market. forth Cours 
is ordained 


for Things ariſing within the Fair. Rol. Abr. $45. Moor 830. Cro. Jac. 313, 2 Bulſt. az, (F) If 
one ſlauders another who trades in the Market, in any Thing which concerns his Trade, as by diſpa- 
raging his Gods, which he expoſes to Sale there, an Action lies; ſecus if the Words do not concern 
any Thing touching the Ma ket. 10 Co. 73. Hall and Jones adjudged. Cro. Eliz. 973, Moor 623. 
8 C. adjudged. 4 Inſt 272. Rol. Abr. 544. S. C. cited. The Proceedings being de Hora 
in H:roam, 2 Inſt. 272. This Court centinues during the Time of the Fair, and no longer. 2 
Bulft, 23,———1t may be adjourned from Market to Market, Keilw. gg,—-The Continuance may 
be entered by an [Jem Dics, Sc. Moor 489. | 


* By the 19 F. 4. cap. 2. reciting, that divers Perſons coming to Fairs be Page 657 
grievouſy vexed ard troubled in the Court of Pipowders, by feigned Ac- yjage per- 
tions, and alſo by Actions of Debt, '[refpaſſes, Feats and Contracts made petual by 
and committed out of the Time of the ſaid Fair, or the Juriſdiction of the 1K. 3. cap. d. 
ſame, contrary to Equity and good Conſcience, Ec. it is enacted, ** That 
no Miniſter of any ſuch Court of Pipowders ſhall hold any Plea (S) with- = Though 

ſuch Oath 
** to be made if the Defendaat will inſiſt upon it, yet it all not be made Part of the Record. 
4 laſt. 272, | | 


„ out 


28 n e 


COURT or PIPOWDERS, 


(i) Yet this“ out (i) Oath made by the Plaintiff or his Attorney, that the Contract, 


wet or other Feats contained in the Declaration. was made within the Pair, 
4 «i 


fen rt, but * aud within the Time of the Fair, and within the Juriſdiction and bounds 
notv.ich- ot the ſaid Fair, | 
ſtand ia be 


may picad (o the Juriſdiction of the Court. 4 laſt. 272, 2 Bulſt. 22. 


Of the Courts in London. 


ciſe a Juriſdidtion according to their own {tated Rules and Forms, 

but vet are ſubject to the Controul and Correction of the King's 
Couits at Meſi mixſter, whenever they exceed their Juriſdiction ; the Chief 
of theſe are, | 


T HERE are ſeveral Courts within the City of London which exer- 
4 Inſt. 24. 


1. The Court of Puſtings. 


4 Taft. 2473, This is the (c) higheſt and moſt ancient Court of Record within the City 
(c) My Lord of London, and is always held at Guild-hall, before the Lord Mayor and 
Coke tays, it Sheriffs of London for the Time being; but when any Matter is to be ar- 


fr — ay gued and deteranned in this Court, the Recorder fits as Judge with the 


Saxer Words Lord Mayor and Sheriſſs, and gives Rules and Judgments therein. 

Hus, which 

ſignifies a Houſe, Dhing, Thing, that is, the Houſe of Cauſes or Things. 4 Inſt. 247. But by 
Forteſc. Prei. to Monarchy $9. it is a pure Saxon Word, ſignifying any Council or Court in general, 
and thereiore applied to the Supreme Court of the City of London. 


4 Inſt. 247. This Court hath Juriſdiction of (4) all Pleas Real, Perſonal and Mixt ; 
(4) In this and for this Purpoſe it is diſtinguiſhed into two Courts, as the Judges fit 


ey be in- one Week on Real Actions, and the other on thoſe which are Perional 
rolled. Re- Or Mixt. 

coveries may 

be paſſed, Wills may be proved, and Replevins, Writs of Error, Writs of Right Patent, Writs of Waſte, 
Writs of Partition, and Wiits of Dower, may be determined for any Matters within the City of 
London and the Liberties thereof, Lex Lond. 105, But nzte, That all Real Actions are now grown 
out of Ule. ; 


4 Inſt. 247. Judgment of Outlawry in the Huſtings is not given by the Mayors 
who is Coroner, or his Deputy, but by the Recorder, by the Cuſtom of 


the City. | 
Tex Lend. In, this Court, the Lord Mayor for the enfuing Year, the Sheriffs, 
15. Chamberlain, and Bridge-matters, are choſen. 


Page 658 * Upon a judgment given in this Court of Huſtings, a Writ of Error 
lies at St, Mariin's ( here certain Juſtices. 


18 E. 3. 14. | ; 
Rol. . 745. 8. C. Lev. 30% 2 Sand, 282. S. P. And upon a Judgment of the ſaid Juſtices a 
Writ of Error lies in Parliament. 2 Leon, 107, (e) For their Commiſion, Cc. vide Keg. 130. 


2. The 


F.N.B 23. 


Or Tux COURTS in LONDON. 
2. The Sheriffs Courts, 


There are two Sheriffs of London and Middleſex, each of whom keeps a 4 laſt. 248. 
Court of Record for all Perſonal Actions within the City of London; theſe 

Courts are kept at Guild-hall, and in each Court a Steward is the Judge ; 

they have belonging to theſe Courts two Priſons, called Counters, the one 

in Mood- ſtreet, the other in the Poultry. 

The (5) Proceſs in theſe Courts is by Summons, Arreſt, (c) F oreign 1 But for 


Attachment, Oc. this vide Lex 
Lend. 241, 


Sc. () Jide for this Title Cuſtems of London. 


From theſe Courts a Cauſe may be removed by Habeas Corpus to Weft- 4 Inſt. 249, 
min ſter- Hall; but if an erroneous Judgment be given, the Cauſe may be 248. 
removed by Writ of Error to the Huftings, before the Lord Mayor and 
dheriffs. 

If a Plaint be levied in a Counter in London, and a Habeas Corpus is gig. 10 
brought, it is returned by that Sheriff in whoſe Counter the Party is in 8. 


Cuſtody, and he only is to anſwer if he eſcapes. 


3. The Court of Equity befoze the Lozd Mapoz, 
commonly called the Tourt of Condtcience. 


The Juriſdiction of this Court ariſes from (4) a Cuſtom in London, wiz 4 Inſt. 248. 
that if a Plaint of Debt is entred in the Sheriffs Court, upon Suggeſtion of (4/That this 
the Defendant, the Lord Mayor may ſend for the Parties, and for the Re- ble Cute 

; : —_ wh i uſtom, 
cord, and eximine the Parties upon their Plea; and if he finds that the aſcho' it hath 


Plaintiff is ſatisfied, he may award that the Plaintiff ſhall be barred, but he been of late 
cannot examine after Judgment. 9 
7. pl. 13. 


Judgment was given in an Action in the Sheriff 's Court in London, and Hl. 26. 2 
after it was removed to the Mayor's Court by Levata Querela, within which Car. pe nigh 
Couit there are four Attornies, who, by an excluſive Cuſtom, are the only B. R. Buxton 
Attornies of the Court; one of them was aſſigned to the Plaintiff by the Singleton, 
Recorder, who refuſed to act, as did all the others, becauſe the then Lord 3 IN 43%. 
Mayor was concerned in Intereſt, On Complaint to B. R. it was held, 
That *no Perſon could withdraw himſelf from the Juriſdiction of the 
King's Bench, which had a Power of obliging all Officers to do their 
Duty ; that the denying Juſtice in ſuch a Manner was of dangerous Con- 
ſequence, and might be puniſhed by Information, &c. That in the Caſe of 
the Abbot of C- land, 20 E 4. the Liberties were ſeized, becaule he had 
not Officers; and that the Attorney's Refufal in this Caſe was ſufficient to 
forejudge him. 

There is alſo the Court of Requeſts, which is called the Court of Con- Sa 
ſcience, aud is held before certain Commiſſioners at Guild-ball, aud was 4. ; 


(e) eſtabliihed for recovering Debts under forty Shillings. (e] Firſt be- 
gan by an 


Act of Council, 9 M. 8. but has ſince been confirmed by Act of Parliament, 3 Jac, 1. c. 15. which 
vide, and 14 Geo. 2, c. 10. 


This Court cannot grant Prohibitions to ſtay Proceedings in the Courts at 3 Keb. 533. 
Weſtminſter ; and therefore whe:e J. J. brought Debt upon an Obligation 3 i2 Mod. 
of 101. for Payinent of 51. in B. K. againſt a Freeman of Londog, who » 
cited tbe Plaintiff in the Court of © »atcience, ſurmiſing that leſs than 4os. 

* was due; the Plairtiff appeared dere, and ſhewed the Obligation ; not- *Page 659 


withſtanding which, the Comuiliioners there, upon the Allegation of the 
Defendant, 


e, n * 


Or r nx COURTS 1x LONDON. 


Defendant, that leſs than 40s. was due, ordered the Plaintiff to accept it, 
and to ſtay Proceedings in B. R. which he refuſing, the Commiſſioners 
ordered the Regiſter to keep the Obligation, ſo that the Plaintiff could 
not proceed in B. R. whereupon the Court granted an Attachment again 
$ the Commiſſioners and Regiſter. 


Curteſy of England. 


Dr. & Sind. ENANT by the Curteſy is he, who after his Wiſe's Death 
kb. 1. c. 7. (having bad Iſſue by her inheritable) is introduced into her In- 
Co. Lit. zo. a. heritance, and has an Eftate for Life therein ; and he is ſo called 
Ce Tit. from the Favour or Curteſy of that Law which made this Provifion for 
8 u him, to which he had no Natural Right, nor to which any other Nations, 
Eneland and except thoſe of Great Britain and :reland, admitted him. 


Ireland in 
the Time of H. 1. Seld. Jax. 65, and in Scotland, in the Time of Malcom. Macan. 56. Both by 
a poſitive Inſtitution. | 


Wright's In- The Words of this Law, as they are found Pat 11. H. 3. M, zo exem- 

troduc. to plified are, Si aliguis deſponſaverit aliquam hereditatem, habentem & ex 

— G5. ea prolem habuerit cuſus Clamor auditus fuerit * infra Quatuor Parietes, 
. & Vir ſupervixerit Uxorem, babebit tot vita ſui Cuſtodiam bereditatis, li- 

„ie the 16. haredem habnerit ex primo viro qui plenæ etatis et: Præceptum eſt quod 

Cue is born eadem Lex obſeryetur in Hibernia, Under this Head we ſhall conſider, 

live, tho? it 
— never heard to cry, he ſhall be Tenant by the Curteſy; for Crying is but Evidence of the Life, 


Co. Lit. 29. b. But if the Iſſue be ript out of the Belly of it's Mother, though it be alive, he ſhall not 
de Te.aot by the Curtciy, J. Nor if the Iſſue be a Monſter, which bath not Humaa Form. Aid. 


(A) That Perſons map be Tenants by the 
Turteſp, what not. 660. 

B) Of what Sort of Inheritances this Eſtate 
15 allowable, of what not. 600. 

) TGzat Crate the Tife mult have to let in 
the Husband to be Tenant by the Curteſy, 


652, 
And herein, 


1. The deſcendible Quality of ſuch Eſtate. 667. 
2. The Seiſin of the Wife thereof. 663. 


3. When 


AS ES 
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3. When this Eſtate and Seiſin is to begin, and how 
long it muſt continue. 664. 


(D) Of the Hugband's Title being initiate by 
having of Jſſue, and to what Purpoſes. 666. 


And hcrein, 


1. What Sort of Iſſue this muſt be. 666. 

2. When it muſt be born. 666. 

3. What it muſt do to intitle the Huſband to be 
Tenant by the Curteſy. 666. 


(E) The Nature and Quality of ſuch CTenan⸗ p. e660 
cy by Curteſy, 667. 


1. With reſpe& to the Eſtate itſelf. 667. 
2. With reſpect to the Privity between him and the 
Heir. 667. | 


F) By what Means this Title map be pꝛevented 
and deſtroped. 668. 


(A) That Perſons may be Tenants by the Cur- 
teſp, What not, Ne 


I. HE Words of this Law are general, and ſeem to extend to all 
| Sorts of Perſons without Diſtinction; therefore (a) Ideots and (a) But the 
Lunaticks, and (5) Villains, may be Tenants by the Curtefy. \ King ſhall 


have this 
Fitate during the Ideocy or Lunacy, and provide for them and their Families, as he ſhould do out of 
their own Ettates. 4 Co. 123, Beverly's Caſe. (6b) The Lord, if he will, may enter and hold thoſe 
Lands againtt the Villain and his Iſſue {or ever. Co. Lit. 118, 123. 2. | 


2. Perſons convict only of (c) Felony or Treaſon, Perſons (4) outlawed /; por they 

in any Civil Action, may be Tenants by the Curteſy, forfeit only 
their Goode 
and Chattels abſolutely, for of their Lands the King gains but a Pernancy of the Profits. 5 Co. 110. 
Co. Lit. 92. b. 391. 4. Stanf. 192. (d) Bro. Tit. Outlawry 26, 36, 59. Co. Lit. 128. For 
lach Proceſs of Outlawry might be eaſily ſuperſeded, and thereby the King's Pernancy of the Profits 


3. But Perſons attainted of (e) Felony or Treaſon ſhall not be Tenants(-) Bro, Tit. 
by the Curteſy ; for they being thereby extra Legem poſiti, and their Perſons 84 "ſy 18. 
forfeited to the King, they are from thenceforth become incapable of our, 
Laws in general, and by Conſequence, of this in particular, which in- Godb. $23. 
tended to give the Inheritance only to thoſe who were capable of holding {f) Co. Lit. 


it teta wita ſua ; allo Perſons attainted in ,) a Premunire are excluded the 391. 4. 


Benefit 3 Inſt. 43. 
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Benefit of this Law, and alſo (g) Aliens, be they Friends or Enemies; and 
O But if in theſe Caſes their Title ſhall never ariſe, even for the Benefit of the King, 
the Allen be but the Wife's Eſtate ſhall be diſcharged of it for ever. | 
mace Dont- . 
ren, the Perſon attainted pardoned, and have Iſſue after, they may be Tenants by the Curteſy, in 
te ct 10 that Iſſue had after, but not in reſpect of any Iſſue had before. 7 Co. 25,-Popiſh Recu- 
ſauts where diſabled from being Tenant by the Curteſy, 3 Jac. 1. c. 6.1. 13. 


(B) Of what Sozt of Inheritance this Eſtate is 
allowable, of what not, 


Br. :. F a Uſe * at Common Law, or what is now called a Truſt, it is 
Park 4575 exprelly reſolved, that a Man ſhall not be Tenant by the Curtely ; 


463. and Doctor and Student aſſigns this as one Reaſon, why ſo much Land was 

Dyerg pl. 28. put in Uſe to prevent this Title; and the 27 H. 8. cap. 10. in the Pre- 

Co. 1. 123. amble recites this as one of the Miſchiefs that Statute intended to reme- 

4 loſt. 87. dy; the Reaſon ſeems, that of a Uſe there was neither "Tenure nor 

page 661 * Wardſhip, nor any Eſcheat nor Benefit to the Lord, and therefore not 
within the Reaſon of this Law ; beſides that the Feoffees were Tenants ta 
the Lord, and the Land in their Hands the proper Subject of ſuch Titles, 
and therefore could not be double out of the ſame Lands ; another Reaſon 
may be, that the Uſe conſiſting merely in Privity between the Feoffor and 
Feoffees, and being in the Nature of a Thing in Action, for which no 
Remedy lay but by Subpæna in Chancery, and therefore none could have 
any Remedy for it, but thoſe who were Parties or Privies to the Feoft- 
ment, or within the Words or plain Meaning thereof, + and conſequently 
the Huſband could not be Tenant by the Curteſy, nor his Wife be endowed 
thereof, they being Strangers and Collaterals to the Feoffment ; and they 
denying of them the Rents and Profits, could be no Breach of Truſt in 
the Feoffees, they not being originally truſted for any ſuch Purpoſe, nor 
compellable to account to them. | 


* If a Man gives his real Eſtate to Truſtees, to permit his Daughter to take the Profits, and to 
diſpoſe, Cc. for her ſeparate Uſe, notwithſtanding her Coverture, her Huſband is not Tenant by the 
Curteſy. Hearle v. Greenbank, F. 1749. 3 Atkyns 695. 1 Vezey 298.— But Huſband may be Te- 
nant by the Curteſy of a Tr»/?, though a Wife cannot have Dower thereof. Chaplin v. Chaplin, H. 
1733. 3 Peer Wms. 229.—lf a Man by Will directs Truſtees to convey a fourth Part of his Freehold 
Lands to the Uſe of his Daughter for her natural Life, ſo as ſhe alone ſhall take the Rents, and her 
Huſband not to intermeddle therewith, and after her Death, for the Heirs of her Body in Fee; her Huſ- 
band is not Tenant by the Curtely, it being only an execur2ry Truſt, and ſhe taking only an Eſtate for 
Life. R:berts v. Dixwell, M. 1138. 1 Atkyns 6079,-Ift Land is deviſed to A. and her Heirs, and if ſhe 
die before her Huſband, he to have 20/7, per Annum for Life, the Remainder to go to her Children, the 
Huſband is not Tenant by the Curteſy. Sumner v. Partridge, T. 1740. 2 Atkyns 47. 


+ As to the Conſtruct ion this Matter has received in the Courts of Equity, and the Relief given te 
Tenants in Dower and by Curteſy, vide 2 Vern. 385, 681, Chan. Rep. 254. 2 Vern. 404. Abridg, 
of Equity 218. 


4 Co. 22. 2, A Man ſhall not be Tenant by the Curteſy of a Copyhold unleſs 
2 6. there be a ſpecial Cuſtom to warrant it, for the Freehold and Inheritance 
5; being in the Lord, and the Copyhold being only a Cuſtomary Right of 

_ taking the Profits Time out of Mind at the Will of the Lord, this Cuſ- 
tom, like all others, muſt be a Law to itſelf, and all Eſtates derived 

thereout are ſo far good as they are warranted by that Law, and no far- 

ther ; if therefore there be no Cuſtom for a Man to be Tenant by the 

Curteſy, of his Wife's Eftate, there is no Law by which he can claim it ; 


and if there be no Law, he can have no more Right than to another 
| Man's 


in 
1] « 
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Man's Property; and this Statute cannot operate upon C opyhold, ſince 
this Statute, like other Statutes, was made within Time of Memory, and 
ſo falls ſhort of any Share in the Original Conſtitution, or Governing of 
Copyholds ; and for this Reaſon, where ſuch Cuſtom of holding by the 
Curtely has prevailed, it has yet been taken literally ſtrict, and not to be 
extended in the leaſt beyond thoſe Bounds the Cuſtom has allowed of. 

3. As where J. F. ſet forth, that within ſuch a Manor there was a Cuſ- 
tom, That if one took to Wife any Cuſtomary Tenant of the ſaid Manor 
in Fee, and had Iſſue by her, if he outlived ſuch Wife he ſhould be Tenant 
by the Curteſy ; and the Caſe was, that J. S. married a Woman, who at 
the Time of the Marriage had not any Copyhold, but afterwards, during 
the Coverture, a Copyhold deſcended to her; and it was adjudged, that sir Jehs Se- 
he ſhould not be Tenant by the Curteſy by this Cuſtom, for that bis Wife vage's Caſe, 
was not a Cuſtomary Tenant at the Time of the Marriage, which by the Leon. 109, 
ſtrict and literal Meaning of the Cuſtom ſhe um to be. _ 

4. Of an Annuity to a Woman and her Heirs, after a Writ of An- C Lit. . 2 
vuity brought, a Man ſhall not be Tenant by the Curteſy no more than b. poph. 87. 
a Woman ſhall be endowed thereof, for thereby it becomes a Perſonal Moor 83. 
Inheritance. 

5. A Man may be Tenant by the Curteſy of Lands held in Antient De- 5 Co. 105. 
meſne, and a Woman may claim Dower of ſuch Lands ; alſo of Lands in — Eliz. 


Borou 2 hb E ng [ i/b . Alden'sCafe, 


6. Of Lands in Gavelkind, a Man may be Tenant by the Curteſy with - Co. Lit. 30. 2 
out having Ifſue by his Wite, by the Cuſtom ; and herewith our StatuteDav. 50. 
has nothing to do, ſince Cuſtom, « Law of much longer ſtanding, had al-L. P. R. 627. 
ready provided for him, and preſcribed the 'Terms of his enjoying of it. 

7. There are ſome Kinds of Inheritarces whereof a Man may be Te- Prerog. Re- 
nant by the Curteſy, though a Woman, in fuch Caſe, ſhall not be en- git, c. 13. 
dowed ; as if Lands holden of the King by Knight's Service deſcend to a 4 Co. 55. 
Woman, and after Office found the inirudes and taketh Huſband, and 
* ha iTae, in this Caſe the Huſband ſhall be Tenant by the Curteſy, yet# Page 662 
ihthe Heir Male, aſter Office found in the like Caſe intrudeth, and taketh 
a Wite, he thall not be endowed, by the exprefs Proviſion of Prerogat” 

Regis, cap. 13. But this Statute doth not alter or abridge the Statute that 
gives a Man a Title by the Curteſy. 

8. So if a Man marry the Niet of the King, by his Licence (which Co.Lit.39.v. 
amounts to an Infranchiſement, at leaſt during the Coverture) and after 
Lands deſcend to the Wife, and the Huſband hath Iſſue by her, and then 
the dies, the Huſband ſhall be Tenant by the Curteſy; but if a Woman 
marry the Villain of the King, by his Licence, ſhe ſhall not be endowed ; 
for notwithſtanding the Licence, he ſtil] remained a Villain to the King, 
who may enter at his Pleaſure, and defeat the Wife's Title of Dower by 
his own Title Paramount. 

9. A Man ſhall be Tenant by Curteſy, of a Caſtle, of a (a) Houſe that is Lina 
caput Baroniæ, or Con:itatus, becauſe able to defend the Realin, and of a ©) But for 
Common without Number ; but of theſe a Woman ſhall not be endowed. this vide 

HeadDower, 
and that by a late Reſolution, a Woman ſhall be endowed of ſuch a Houle, 


10. Of Offices of Profit a Huſband ſhall be Tenant by the Curteſy. . Plow. 379. 
MyLordCoke 
eites ſome antient Records, wherein Tenancy by the Curteſy was allowed of Dignities and Offices of 
Honour, as to carry a Sword before the King at his Coronation, to be his Carver upon that Day ; 
and to the Earl of Saliſbury by the Curtely ; but theſe being Offices, as appears, annexed to parti- 
cular Dignities, or being Dignities themſelves, and capable of being intailed, may without any la- 
conveaience be allowed the Privilege of this Law, Ce Lit. 2g, | 


11. Of 
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7 Vin. 156. 11, Of an Equity of Redemption, * 


pl. 23- 


* See further 3 Com. Dig. 243-4. 


f 


\ 


— __ 


(C) Mhat Eſtate the ite muſt Have to let in 
the husband to be Tenant by the Curteſy, 


Lit. f. 38. 1, L Ittleton acquaints us, That it muſt be an Eſtate either in Fee- ſimple 

Dyer 148. or Fee-tail general, or where the Wife has it as Heir of the Special 

BD = Tail; and my Lord Coke ſays, for the Huſband to be Tenant by the Cur- 

Co. Lit. 227. teſy is one of the Incidents to an Eftate-tail, Which to reſtrain by Con- 

8 Co. 34. dition, were repugnant, c and therefore if a Woman, Tenant in Tail 

=” 7 general, marries and hath Iſſue, which Iſſue dieth, and then the Wife dies, 

Cel preg ſo that the Eſtate is thereby determined, yet the Huſband ſhall be Lenant 

? by the Curteſy; the fame Law it the Limitation had been to the Woman 
and the Heirs of her Body, upon Condition, that if ſhe die without Tue 
then to remain to another; for this is not a Condition but a Limitation, 
and no more than what the Law faith. 

Co. Lit. 30.2 2. So if one, ſeiſed of a Rent in Fee, makes a Gift in Tail general, or 
if a Rent de nowo be granted in Tail general to a Woman, who marries 
and hath Iſſue, the Iſſue dieth, and then the Wife dieth without other 
Iſſue, yet the Huſband ſhall be Tenant by the Curteſy, of the Rent, tho” 
the Eſtate-tail therein be determined and ſpent ; for this being an Incident 
to ſuch an Eſtate at the Time of its Creation, whenever the Huſband has 
Iſſue, his Title is initiate, and ſhall not be loſt after by Failure of Iſſue, 

which, being the Act of God, ought not to turn to his Prejudice; and 
this is within the Words of our Law Hereditatem habentem, without fix- 
ing its Continuance : But to underſtand the Nature of the Wife's Eſtate we 
muſt conſider farther, 


Page 663 * 1. The Deſcendible Quality of ſuch Eſtate, 


This Rule 3+ The Rule herein to be obſerved is, that the Ifſue of ſuch Huſband 
ſeems to may by Poſſibility inherit. 

have been 

formed after the Statute de derit, and by Virtue thereof; for our Statute requires no ſuch Property 


in the Inheritance, neither did the Common Law); but for this vide 2 loft. 336. 8 Co. 35, 36. Co. 
Lit. 29, b, Perk. 465. 


8 Co. 38. 2. Therefore if Lands are given to a Woman and the Heirs Male of 
Co. Lit. 29. b. her Body, and ſhe has Iſſue a Daughter, and dies, the Huſband ſhall not 
be Tenant by the Curteſy; the ſame Law if it had been given to her and 
the Heirs Female of her Body, and the had Iſſue a Son. 
Bro, Tit. 3. But if a Woman ſeiſed in Fee marries, and hath Iſſue, and then the 
Curtaſy 8. Huſband dies, and ſhe takes another Huſband, and hath Iſſue by him and 
0g "a dies; though the firſt Iſſue be living, yet the ſecond Huſband ſhall have it 
Lit. l. 52, by the Curteſy, becauſe his Iſſue, by Poſſibility may inherit; as if the firſt 
Iſſue die without Iſſue, whereby it comes to the Uncle, c. 


2. The Seifin of the Wife thereof. 


Dr. Stud, 1. That the Wife muſt be ſeiſed of the Eſtate, is required by the very 
lib, 2, c. 15. Words of the Law, which ſays, aliguam heveditatem habentem, ſo e 
ere 
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there muſt be a Poſſeſſion of ſuch Inheritance by the very Words of thePerk. 464. 
Law; and therefore if a Man die ſeiſed of Lands in Fee- ſimple or Fee-tail Co.Lit.2g. a. 

neral, and thoſe Lands deſcend to his Daughter, and ſhe marries, and 99: 
hath Iſſue and dies, before any Entry made by her and her Huſband, or _ 34, 36. 
any other for them, the Huſband ſhall not be Tenant by the Curteſy; but Keilw. * 
here we muſt underſtand Seiſin in a two fold Senſe, vis. Seiſin in Fact and Bro. Tit. 
Seiſin in Law; and where a Sciſin in Fact may be had, as in the above Curtzhy 7. 
Caſe, there a Seiſin in Law will not do; nay, though the Huſband doth 
all he can to get Poſſeſſion in his Wife's Lite- time, and as ſoon as he hear- 
eth of her Father's Death, goeth towards the Land to take Poſſeſſion, and 
before he can come there the Wife dies, yet he ſhall not be 'Tenant by the 
Curteſy, and therefore one“ Book ſays, he ſhould have ſpoken to ſome * perk. 470 
Neighbour, being near the Lands, to have entred for his Wite, as in her s 
Right, immediately after the Father's Death; and the Reaſon of this is 
from the Words of the Law, which require that the Wife ſhould have 
actual Poſſeſſion of the Inheritance; and of Things lying in Livery the 
Wite hath not actual Poſſeſſion till the Entry of the Huſband. 

2. But now of ſuch Inheritances, whereof there cannot poſſibly be a Co. Lit. 29. 
Seiſin in Fact, a Seiſin in Law is ſufficient ; and therefore if a Man ſeiſed Perk. 468, 
of an Advowſon, or Rent in Fee, hath Iſſue a Daughter, who is married , 24 3. 66 
and hath Iſſue, and he dieth ſeiſed, and the Wife die likewiſe, before the kei w. 104. 
Rent becomes due, or the Church becomes void, this Seiſin in Law in Co. 97. 
the Wife ſhall be ſufficient to intitle her Huſband to be Tenant by the 5 Co. 68. 
Curteſy, becauſe, ſay the Books, he could not poſſibly attain any other RN B. 149. 
Seiſin, as indeed he could not, and then it would be unreaſonable he c,,:-/ 5,9. 
ſhould ſuffer for What no Induſtry of his could prevent; but the true Sid. 110. 
Reaſon is, That the Wife hath theſe Inheritances which lie in Grant, and 
not in Livery, when the Right firtt deſcends upon her; ior ſhe hath a 
Thing in Grant when the hath a Right to it, and no Body elſe interpoſes 
to prevent it. 


* 3. When the Eſtate and Seiſin is to begin, and how long it muſt» Page 664 


continue. 


1. The Eftate and Seifin of the Wife ought to begin ſome Time during co. Lit. 29. a. 
the Coverture; ſo the Words of the Law import, Si aliquis deſponſaverit 30. 1. 
aliquam hereditatem habentem, Ec. and therefore if a Woman be diſſeiſed Perk. 458. 
aud marries and dies, leaving Iſſue before any Re-entry made, the Huſ- 
band ſhall not be Tenant by the Curteſy; for here ſhe had no Inheritance, 
but only a Right to an Inheritance, which is out of the Words of this 
Law; but if the Huſband or Wife had entred during the Coverture, there, 
after the Wife's Death, he thould have it by the Curteſy, becauſe ſhe had 
bereditatew during the Coveriure, 

2. If a Woman Seignoreſs intermarry with the Tenant, and have Iſſue 3 Leon. 347. 
and die, the Huſband ſhall not be Tenant by the Curteſy of the Seignory, Perk. 460. 
becauſe by the Intermarriage the Seignory was in Suſpence, and 19 hg hag 
could not be faid to have it, or if ſhe had, it is like the Seiſin of an Inſtant 
whereof a Woman ſhall not be endowed, 

3. A Woman Tenant in Tail, ares Poſlibility, Cc. takes Huſband, Bro. Tit. 
and hath Iſſue, and the Fee-Simple deſcends upon the Wife, be it before c 4- 
or after Marriage, the Huſband ſhall be Tenant by the Curteſy, becauſe by 
the Deſcent of the Fee the other Eſtate was merged and gone, and ſhe be- 
came Tenant in Fee-Sunple executed. 3 

4. In Treſpaſs, the Defendant ſays, that one A. was ſeiſed of thoſe Keilw. 2. 
Lands in her Demeſne as of Fee, and that he took her to Wife, and —— — 
they had liſue between them, and after A. died, and he held bimlelf in Seifin i the. - 
as Tenant by the Curtely, and (inter alia) it was moved, that he — 

cw 
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Wife ſome ſhew that after the Marriage he was ſeiſed in his Demeſne as of Fee in 
228 Right of his Wife; and though it was anſwered, that his ſhewing that 
— ED A. was ſo ſeiſed, and that he took her to Wife was ſufficient, fince it 
ſential to Could not be intended but that the Defendant was ſeiſed in Fee, as in Right 
make the of his Wife; yer, lays the Book, the Defendant widens epinionem Curie 


HuſbandTe- amended his Plea according to the Exception taken by the Plaintiff, 
— by the | 
urte iy. 


l 5. If a Woman ſeiſed in Fee makes a Leaſe for Life, or endows her 
Caſe of the Mother, and after has Iſſue and dies, living the Leſſee or Mother, the 
Leaſe, if a Huſband ſhall not be Tenant by the Curteſy of the Reverſion. 


Rent were | | 
reſerved to her and her Heirs, L, if the Huſband ſhall not have the Rent during its Continuance, 


and after the Death of the Leſſee the Land itſelt, as Tenant by the Curteſy; and vide Perk. 467. 
Co, Lit. 2g. a, Bro. Tit. Curteſy 10 Co. Lit. 15. . 32. a, Keilw. 104. pl. 12. 


Bro. Tit. 6. In a Quare Impedit by the King againſt divers, the Defendant makes 
Curteſy 121. Title that the Advowſon defcended to three Coparceners, who made Par- 
tition to preſent by L'urns, the Eldeſt to have the firſt, the Middle the ſe- 
cond ; and that he married the Youngeſt, and had Iſſue by her, and ſhe 
died, and the Church became void, and fo it belonged to him at preſent; 
and doth not alledge that ever his Wite preſented, and yet he was allowed 
* Tenant by the Curteſy by the Seiſin of the others; the Reaſon of which 
Caſe ſeems to be, that the Advowſon being in its Nature intire and indiviſi- 
ble, and — upon all the Davghters as Coheirs, though they do 
agree to ſhare the Fruits of it in ſuch Proportions amongſt themſelves, yet 
the Inheritance remains intire in them all, and they all have a Seifin in Law 
before Preſentment by either, which, according to the Rules before laid 
down, is ſufficient to intitle the Huſband to be "Tenant by the Curteſy. 
*Page665 7· A Rent-charge is granted to a Woman and her Heirs, payable at two 
Feaſts of the Year, the firſt Payment to begin at ſuch of the two Feaſts as 
ſhall happen after the Death of J. S. The Feme takes Huſband, and hath 
. Iſſue and dies; then J. S. dies; and one Queſtion was, if the Huſband 
117.Dethick ſhould be Tenant by the Curteſy of this Rent, 


v. Bradburn. 


In this Caſe no Judgment is given, but the Opinion of Glyn Ch Juft. that he ſhould ; for though 
this begins in future, yet it is grantable over preſently, which proves it to be in , and then ſhe 
may be well ſaid Fabere hereditatem, and the Seiſin is not material, eſpecially in the Caſe of a Rent. 


The Time when this Eſtate and Seilin in the Wife is to begin, whether 
before or after Marriage, is not material ; and therefore if a Woman war- 
ries, and hath Iſſue, which dies, and after Lands deſcend to the Wife, and 
the Huſband enters, and then the Wife dies without other Iſſde, yet the 
Huſband ſhall be Lenant by the Curteſy, for the Time of the Deſcent is 
not material, ſo it be during the Coverture ; the ſame Law is if Lands 
had been conveyed to the Wife mutatis mutandis, 

As to the Continuance of this Eſtate and Seiſin in the Wife, in ſome 
Caſes it is neceſſary it ſhould continue in her till Iſſue had, and in ſome not 
and in ſome Caſes Continuance both before and after will not ſerve ; for the 
Firſt, if a Woman ſeiſed in Fee of Lands hath Ifſue, and after commits 

Co.Lit.40.a. Felony, and is attainted thereof, yet the Huſband ſhall be Tenant by the 
351.2. Curteſy, in reſpect of the Iſſue had before, and which by Poſſibility might 
Bro, Tit. have inherited; aliter if the Wife had been attainted before iſſue ; but in 


2 . ) the other Caſe, the Huſband's Title, by having of Iſſue was ſo far initiate, 
this Caſe af- that 
ter [ſue had = | f 
the Feme had been attainted of Treaſon, if the Huſband's initiate Title ſhall prevail againſt the King. 
9. Alſo in the Caſe of the Felony, if the Huiband may enter prelen:i'y upon the Attainder during 
the Wife's Life, who is thereby civiliter mortua, as he might if the Wife had abjuree the ho 
whi 
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hat the Lord might avow upon him for Homage without the Wife, and 
then her Crimes after ſhall not defeat him of it; beſides, this is within the ®Þicb is one 
Letter of our Law, &c. | or tag _ 
which vide 
Co. Lit. 133+ And that the Abjuration is an Attainder, vide Co. Lit. 13. a. 390. b 


In ſome Caſes it is not neceſſary that the Seifin ſhould continue till Iſſue ; Perk. 472. 
and therefore if a Man, ſeiſed of Lands in Fee in Right of his Wife, is Co. Lit. 30. a. 
diſſeiſed before lſſue, and afterwards he hath Iſſue, and the Wife die before 
any Re- entry made, yet the Huſband may re-enter and hold the Land as 
Tenant by the Curteſy, for the Diſſeiſin lett a Right in him to be Tenant 
by the Curteſy, if he bad Iflue, as it did in the Wife and her Heirs to the 
Inheritance. 

So in ſuch Caſe, if a Recovery had been had againſt the Baron andPerk. 478. 
Feme by erroneous Proceſs, or by falſe Swearing, and after Execution ſued 
thereof they have Iſſue, and the Wife dieth, yer the Huſband ſhall have 
Error or Attaint, and upon Reverſal ſhall enter and hold as Tenant by the 
Curteſy, for being Party to the Record he may well have theſe Writs, and 
when the Recovery is reverſed, it is fo ab initio as to him, 

In ſome Caſes Continuance of Seiſin before and after Iſſue will not do, co. Lit. 30. a. 
therefore if a Woman makes a Gift in Tail, reſerving Rent in Fee, and | 
marries and hath Iſſue, and then the Donee dies without Ifſue, and then 
the Wife dies, the Huſband ſhall not be "Tenant by the Curteſy of the 
Rent, for that is determined and gone, but he ſhall have the Land. 

If a Woman marries and hath Iſſue, and Lands deſcend to the Wife, 
and the Huſband enters, and after the Wife is found an Ideot, by Office, the 299: 863. 
Land ſhall be ſeiſed for the King; for when the Title of the King and a, " Bar of 
common Perſon begin at one Inſtant, the Title of the King ſhall be pre- thi:Caſebe- 
ferred ; @ fortiori in this Caſe, if the Woman had Lands before Iſſue, and cauſe the 


after Iſſue had been found an Ideot. King's Title 
can continue 


no longer than during the Ideot's Liie, 


* If a Daughter Inheritrix marries and hath Iſſue, and after a Son is born, “ Page 666 
who enters upon the Huſband and Wife, and then the Wiſe dies, the Huſ- Bro. Tit. 
band's Title is defeated ; but if after the Son had died without Iſſue, and ce 
the Huſband had re-entred, it ſeems he ſhould be Tenant by the Curteſy, (0, 13. 
whether he had Ifſue by his Wife after or not, and though ſuch firſt Iſſue 
was dead before his Re- entry; fo if the Daughter in ſuch Caſe after Iſſue 
had endowed her Mother, and after the Mother dieth, and the Huſband 
re-enters, and his Wife dieth without other Iſſue, yet it ſeems reaſonable 
the Huſband ſhould have it by the Curteſy; otherwiſe in theſe Caſes, if 
the Son or the Mother had not died till after the Death of the Wife, for 
their Title in both Caſes was Paramount the Wife's, and diſaffirms her 
Title ab initio from the Death of the Father ; but when the Son or the 
Mother dies, living the Wife, then the Eſtate comes to her again, and 
whether it come before or after Iſſue, ſo there be an Entry made, is not 
material, as before appears. 

If a Woman Tenant in Tail General makes a Feoffment in Fee, and co. Lit. 29. b. 
takes back an Eſtate in Fee, and marries, and hath Iſſue and dies, yet the 
ITue may recover in a Fermedon againſt his Father and then he ſhall not be 
Tenant by the Curteſy; for the Eftate-tail he cannot have, that being diſ- 
continued during the whole Coverture ; the Fee he cannot have, that being 
defeated and gone, and the Iſſue reſtored to his Right per formam Dont ; 
and as the Eſtate of the Wife, during the Coverture, was toitious, ſo 

Vor. I. 2 2 muſt 
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muſt the Huſband's be too after her Death, and liable to be defeated by 
the Iflue,* 


* If a Woman ſeiſed in Fee mortgages, marries, has Iſſue and dies, without redeeming, the Huſ- 
band is Tenant by the Curteſy of the mortgaged Premiſes, for the Land in wo is conſidered on. 
ly as a Pledge for the Money, and does not alter the Mortgagor's, Poſſeſſion. Caſberne v. Scar fe. H. 
1737. 1 Atkyns 603,—-—1f by Articles previous to Marriage a Woman grants to her intended Huf. 
band, duting her Life, the latereſt of her Money, and the Rents of her Fſtate, to maintain the 
Houſe, &c. this does not abridge his legal Rights, but he ſhall have the Curte!y in her real Eflate 
at the Marriage, and in what came to her atterwards, Steadman v. Palling, H. 1746; 3 Atkyns 
413.—lf Lands on which Leaſes tor Years are exiſting, and a Rent incurred, deicend to a Wife az 
Tenant in Tail, and ſhe ſurvives three Months af.er Rent-day incurred, but makes no Entry, nor 
is any Rent paid during her Liſe, yet this is ſuch a Poſſeſſion of the Wife, as will make the Huſ- 
band Tenant by the Curteſy. De Gray v. Richardſon. P. 1747. 3 Atkyns 469.——A Huſband 
ſhall be Tenant by the Cuiteſy of Money to be coalidered as Land. Cunningham v. Moody, M. 1748, 
1 Vezey 174. | 


* ”—_ i. ad 8 * a * 


— 


(D) Ok the Þusband's Title being initiate by 
having of Jf{fue, and to what Purpoſes: And 


herein, 


1. What Sort of Iſſue this muſt be. 
2. When it mult be born. 
3. What it mult do to intitle the Huſband to be Te- 


nant by the Curteſy. 
$ Co. 35. S to the Firſ:, if a Woman be delivered of a Monſter, which hath 
Pain's Caſe. not the Shape of Mankind, this is no Ifſue in Law; but however 


Co. Lit. 29. b. deformed it may be, or if it be born deaf and dumb, or an Ideot, yet this 
S. F. is ſuch Iſſue as will intitle the Huſband to be Tenant by the Curteſy. 
8 Co. 38. 2dly, It muſt be born during the Lite of the Wife; therefore if the 
Co Lit.29.Þ. Wife die in Childbed, and the Iſſue is ript out of her Womb, the Huf— 
band ſhall not be Tenant by the Curteſy, becauſe he had no lſſue during the 
Marriage, and therefore he cannot be ſaid ex ea prolem habere, and in plead- 
ing he mutt alledge that he had Iſſue during the Marriage. 
8 Co. 34. 3dly, The Statute ſays, Cujus cla mor Auditus fuerit; but this is put but 
Co. Lit. 29. b. for an Inſtance ; for if it be born alive, though dumb, and could not cry, 
Dyer 28. Pl. it is within the Meaning of this Statute; and there ate other Signs of Life 
Besdl. 21. beſides crying, as Motion, Efc. but ſome Books ſeem 10 incline, that it 
Perk. 471. ought to be baptized, and if it be not, through the Huſband's Neglect, he 
Keilw. 2. a. thall not be Tenant by the Curteſy; but the Statute requires no tuck 


But in Scet- Thing, and therefore it ſeems no eſſential Part of his Title. 
land they 


require that the Child ſhould cry, 


Pave 667 .* As to what Purpoſes this Title is initiate in the Huſband by having of 
8 Iſſue, it appears before, that after Iſſue had he ſhall do Homage alone, and 
67. 2. receive Homage alone during the Life of his Wife, and Avowry ſhall be 
2 loſt, 145. made only upon him; for the Statute ſays fi ex ea prolem habuerit, &c. 
hahebit tota vita ſua Cuſtodiam hereditatis ; but Homage done by the 
1 Ed. 3. 51. Huſband before Iſſue ſhall not bind the Wife, 
Co Lit. 30. a. Therefore if an Eſtate be made to two Women, and the Heirs of their 
183. a. c two Bodies, and one of them marries, and hath Iſſue add dieth, the Huſ- 
_ band ſhall be Tenant by the Curteſy of her Moiety; for this Statute 1 * 
[4 
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the Jointure between them by giving the Huſband the Cuſtody of it in the 2 Rol. Abr 

Life of the Wife; but if ſuch Limitation had been to two Men in this So. cent“ 

Manner, their Wives ſhould not be endowed, for the Jointenancy takes 

Place of the Dower. 

If the Huſband, after Iſſue, makes a Feoffment in Fee, and the Wife 

dies, the Feoffee ſhall hold it during the Life of the Huſband, and the Heir 

of the Wife ſhall not, during his Liſe, avoid it by ſur cut in vita, for it 

could not be a Forfeiture, becauſe the Eftate of Tenant by the Curteſy was 

but initiate, and not conſummate ; and now fince 32 H. 8. cap, 28. the Co. Lit. 30. a. 

Iſſue ſhall not enter in ſuch Caſe till after the Huſband's Death, which 326. 4 

ſhews, that in this Feoffwent his Intereſt and Title to be Tenant by the Dyer 363. 

Curteſy is involved, and paſſes by it to the Feoffee, though not to ſuch 8 

Purpoſe to make him Tenant by the Curteſy, which none but the Huf. 7. 

band himſelf can be; for the ſame Reaſon, it ſeems, that after Iſſue he 

may leaſe the Lands for his own (a) Life. (a)But L. i 
ſuch Feoff- 


ment or Leaſe before Iſſue ſhall be made good for his Life by Iſſue had after. I In anſwer to this Queſ- 
tion, another may be aſked, viz. who is to avoid the Leaſe, it the Tenant chooles to bold the Land?] 


Baron and Feme have Ifſue, and after join in ſuffering a Recovery, Hob. 324. 
the Feme was within Age and appeared by Attorney, yet after her Death Pa. Cee. 
33 the Heir could not aſſign this for Error till after the Huſband's 

th T. 


+ See farther 3 Com. Dig. 243. 4. 


(E) The Nature and Quality of ſuch Tenancy by 
Curteſp. 


1. With reſpe& to the Eſtate itſelf. 
2. With reſpect to the Privity between him and the 
Heir. 


S to the firſt, this Eſtate, in ſeveral ReſpeQs, is looked upon as a; co. 23. 
Continuance of the Eſtate of the Wife, and therefore if three Co- Co. Lit. 166. 

parceners are of an Advowſon, and they agree to preſent by Turns, the b. 186. a. 
Eldeſt firſt, and fo on, and the Eldeſt die, her Huſband, Tenant by the 8 
Curteſy, ſhall preſent as ſhe ſhould have done; and fo of any of the other P. N. ** 


Siſters. Bro. Tit. 
Curteſy (2. 


So a Writ de Partitione facienda lies againſt Tenant by the Curteſy, be- c Lit. 174. 
cauſe he is in Continuance of the Eſtate of Coparcenary, though not be- b. 155. 4. 
ing a Coparcener in FaQ he cannot have ſuch Writ. Keilw. 118, 


If Baron ſeiſed of an Advowſon in Right of his Wife preſents, and à Rol. Abr. 
aſter hath Iſſue, and the Wife dies, and then the Church becomes void, the 38. 
Huſband ſhall not have Aſſiſe de Darrein Preſentment, becauſe he is in of _ 118. 
another Eſtate than that upon which he preſented before; for before he had r 
no Eſtate but in Right of his Wife, and now he is ſeiſed for his own Life, if the frſt 


as Tenant by the Curteſy. | Preſentment 
had been after Iffue, he ſhould have had this Writ. 


2 2 2 The 
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*Page 668 * The Wife's Heir ſhall not be in Ward during the Life of Tenant b) 
F. N.B. 33 the Curicly, becauſe by his Continuance of his Wite's Eſtate, the Deſcent 
to the Heir is interrupted. | 
Dyer £4. i= If a Woman, 'Lenant in Tail, acknowledge a Statute and marties, and 
Margie. hath Iſſue and dies, the Land may be extended in the Hands of her Huſ- 
band, 'fenint by the Curteſy. | 
9 H. 7.24 So the Eniry of the Diſſeiſee is congeable of the Tenant by Curteſy, but 
not cr. the Heir after his Death, 
2 Init. 329. If Tenant by the Curteſy alien in Fee, in Tail, or for Life of the 
' Leikee, he in the Reverſion ſhall have a Writ of Entry in Caſu conſimili 
prelentiy, by the Statute of We/tm. 2. cap. 24. . 
12 2 If Tenant by Cutteſy grant his Eſtate with Warranty, and comes in 
Rol Abr. as Vouchee, he ſhall have Aid of him in the Reverſion for the Weakneſs 
1 of his Eſtate; ſo if he himſelf be impleaded. 
3 Co. 23. As to the Privity between him and the Heir, this is fo inſeparable, that 
9 Co. 142. at Common Law, although both had, as it were by Conſent, granted away 
11 Co. 83. their Litates, yet no Action of \\ afte lay againſt any other tnan the Tenant 
Pp by the Curteſy, nor againſt him by any other than the Heir at Law; but 
* — now by the Statute of G/ouceſier, cap. 5. Remedy is provided for the 
F. N. B. 56. Grantee of the Reverſion aguinit Tenant by the Curieſy, fo long as he con- 
Cro. Car, tinues his Eſtate, or againſt his Aſlignee, if he aſſign it over; but itill fo 
long as the Heir keeps the Reverfion, Tenant by the Curtely is liable to his 
Action of Waſte notwithſtanding any Aſſignment, that Statute having pro- 
* vided no Remedy for this Caſe ; and the fame Law of "Tenant in Dower. 


420. 
Dr. & Stud 
lib, 2, c. 1 


(F) By what Means this Title map be prevented 
and deſtroped. 


wo. Tit F the Huſband before Iſſue make a Feoffment in Fee, and retake an 
Curteſy (6.) Eftate to him and his Wife, by which the Wife is remitted, and aſter 
Co. 111. he hath Iſſue, and the Wife dies, yet he ſhall not be "Tenant by the Curteſy, 
Hob. 338. for the Law gives him Cuftodiam hereditatis ; and if he parts with it in Fee, 
Moor z u, 32. ſo that it is once out of him, there is no Law that gives it to him again, 
But 2. 2519 ſince he hath extinguiſhed it by his unjuſt Alienation ; 4 fortiors if after 


CAC ali - 
2 - be Iſue he had made this Feoffment. 


Feoffment 
being before Iſſue, the Huſband hath not Title either initiate or conſummate, bu: his Title began 
wholly afterwards by having of Iſſue, and then the Wife was in actual Seiſin by the Remitter. 


Co. Lit. 30.b. So if after Iſſue he make a Feoffment in Fee upon Condition, and re- 
enter for the Condition broken, and then the Wite dies, yet he ſhall not 
be Tenant by the Curteſy, for that Title was incluſively paſt and given away 
by the Livery, and the Condition was not annexed to his Title but to the 
Feoffment ; and yet if ſuch Feoffment were before Iſſue, one (a) Book 
(a) Perk. makes a ©. of it ; but it ſeems clear in this Caſe he ſhall not, becauſe, 
_ upon his Re-entry for the Condition broken, he is not in of an Eſtate in 
Right of his Wife, but of the tortious Eſtate gained upon the Diſcontinu- 
ance of his Wite's Right, | 
Bro. Tit. A Woman, Tenant in Tail General, marries, ſhe and her Huſband 
Gurteſy Lt.] levy a Fine, and take back an Eſtate to them and the Heirs of their two 
Bodies, and have Iſſue, the Huſband dies, ſhe marries another, and hath 
Iſſue and dies, and the Huſband claims to be Tenant by the Curteſy, - 
upon Pretence, that by the Eſtate taken back upon the Fine bis IE OY 
remitte 
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remitted to her general Tail, and fo every Iſſue inheritable, and he Tenant | 
by the Curteſy ; but tima Opinio, that as his Wife was eſtopped, ſo Page 669 
ſhall the ſecond Huſband, who claims by her. 

Baron and Feme ſeiſed of Lands in Right of the Feme (whereof the Huſ- Cro ſac 82. 
band was intitled to be Tenant by Curteſy) levy a Fine, which was after Cro. Elis. 
reverſed as to both, for the Nonage of the Feme, the Huſband ſhia l have 1 nd 
it again, as Tenant by the Curteſy, becauſe the Fine was utterly avoided. e. ley, = 
Judged, 


The Huſband leaving his Wife, and living with another Woman, does 3 P. Will. 
not torteit his T enancy by the Curteſy. _ 26g, 
75, 277. 
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(A) Ok 


cuUu8$s'T OM Ss. 


(A) Df the Commencement and Length of Time 
neceſſary to eſtabliſh a Cuſtom. 


T HE frequent Repetition of an AQ, which at firſt was (a) aſſented 


to by the People of a certain Place (6) for. their mutual Convenien- 

cy and Advantage, is called a Cuſtom, and every ſuch Cuſtom, 

being certain and reaſonable in itſelf, and commencing Time immemorial, 

page 670and always continuing without Interruption, ® has obtained the Force of 


a Law, and in ſuch Places ſhall prevail, though (c) contrary to the gene- 
ral Laws of the Kingdom, 


Co. Lit. | 

110. b. Dav. 32. (a) That all Laws bind by the Aﬀent of the People, and ſuch Aſſent may be 
expreſſed as well by Facts as by Writing or Word. 44 E. 3. 19. Dav. 32. (6) The Difference 
between Cuſtom and Preſcription is, that Cuſtom is local, as prevailing in a certain Province, Coun- 
ty, Hundred, Ec. but Preſcription is for the mot Part perſonal, being made in the Name of a cer- 
tain Perſon and his Anceſtors, or thoſe whoſe Eſtate he has, or of a Body Politick, and their Prede- 
ceſſors. Co. Lit. 13. b. 6 Co. 69. 8 Co. 62. & vide 2 Bulſt. 206, Rol. Rep. 46. (c) Ces ſuetu- 
do ex certa Cauſa ratienabili uſitata privat communem Legem. Lit. ſ. 37. 


Co. Lit. Time and Uſage are eſſential Parts of a Cuſtom, and therefore no 


110. b Cuſtom is (4) allowable but ſuch as hath been uſed by Title of Preſcciption 
. Tims 2 Mind. | : IT” 


tinuance of PEP 

an Uſage 

from the Reign of R. 1. which being the Time of a Limitation of a Writ of Right, is {ſaid to be 2 
good Title of Preſcription. Co. Lit. 113. That laying a Cuſtom for forty Years is naught though it 
was ſaid that it might have been for more Years, and ſo Time out of Mind. Skin. 108. pl. 8. 10g. 
— That Cuſtoms may be Time cut of Mind, though not coeval. Salk. 203. pl. 1. 


46 E. 3.16. Hence it is, that though a Lord of a Manor may have Waifs and Strays 

_ Eftray. by Preſcription, yet he cannot have the bona Felonum & Fugitivorum with- 

Cee, out Grant from the King ; becauſe no Man can preſcribe for them, for 

Co.Lit. 114, Ar 4 R e 
every Preſeription mult be immemorial, and the Goods of Felons and Fu- 
gitives cannot be forfeited without Record, which preſuppoſes the Memory 
of that Continuance. 


(B) What Perſons are affeſted with oz bound by 
a Cuſtom. 


co Lit. 114. HE King only, by his Prerogative, can make a Corporation, Con- 
Rol. Abr. ſervator of the Peace, Tc. therefore in theſe, or in other Things 
566. which (e) highly touch the King's Prerogative, no Title can be gained by 
12 Cuſtom or Preſcription, as Conuzance of Pleas, to have a Sanctuary, to 
— — make a Corporation, Coroner, Conſervators of the Peace, Cc. 

the King's 

Prerogative is void. Dav. 33. 


Co. Lit.114- But Treaſure Trove, Waifs, Eſtrays, Wreck, to hold Pleas, Courts- 
b. Leet, Hundreds, Infangthef, Outfangthef, a Park, Warren, Royal Fiſh, 
Fairs, Markets, Pranktoldage, Keeping of a Gaol, Toll, c. may be 

claimed by Preſcription, without any Matter of Record; and a County 
Palatine 


E Ä 


Palatine may be claimed by Preſcription, and, by Reaſon thereof, Bona 
Felonum, fc. Alſo a Corporation may be by Preſcription. 

Alſo Cuſtoms that bind private Perſons do not extend to the King; Plow. 205. 4. 
therefore if Lands in Gavelkind deſcend to the King and his Brother, the Co Lit. 15. b. 
King ſhall take one Moiety, and his Brother the other; but if the King 8. 0 v Te 
dies, his Moiety ſhall deſcend to his eldeſt Son, and not according to the 3 
Rules of Deſcent in Gavelkind ; for the King was ſeiſed of his Moiety 
Jure Corone ; therefore it ſhall attend the Crown, and conſequently go to 
the eldeſt Son. : 

So the Cuſtom of London, as to retaining Goods mortgaged till Satiſ- 35 H. 6, 26. 


faction be made of the Money lent on them, extends not to the Kings. _— 


ſewels. 566. 
2 And. 162. 

80 if a Man hath Toll, or Wreck, or Strays, by Preſcription, this ex- Dav. 33. d. 
tends not to the King's Goods, 

A Cuſtom may extend to and give an (a) Infant a Power of doing that 
which by the Rules of the Common Law he could not do, as an Infant at 
the Age of fiſteen may make a (b) Feoffment of Lands of the Nature of 
(c) Gavel-kind ; but this, like all other Cuſtoms is to be conſtrued ſtrictly, Page 671 
and in ſuch Manner as that no Prejudice may accrue to the Infant thereby; (a] Dy. and 
and therefore ſuch Feoffment muſt be for (d) valuable Conſideration ; muſt Stad. 21. 
be made in (e) Perſon, and not by Attorney; cannot be with (f) War-5 * ; 2h 
ranty ; muſt be of Lands which (g) deſcended to him in Gavelkind, and 3 Co 76. 
not of Lands ly Purchaſe ; and muſt be of Lands in (5) Poſſeſſion, not in? a (% By 


Remainder or Reverſion. the Cuttom 
of a Town 


an Infant may bind himlelf Apprentice. 9 H.6, 5, 8. Bro. Cuſtom 63. e) Lamb. 624. (d) 
And. 193. Lamb 6:5. (e) Lamb, 628. (/) Rol. Abr. 568. (g) Beadl. 33. pl. $2. Lamb. 6:7, 
(5) Bendl. 33. pl. 52. Lamb. 627. | 


It is a good Cuſtom in a Copyhold Manor, that a Feme Covert, with or PERRY 
without the Conſent of her Huſband, may deviſe her (i) Copyhold Land pl. 268, 
to her Huiband, or whom ſhe pleaſes. Godb. 14, 


143- 
3 Leon, $1, 83. 2 Brownl. 218. (i) But of ſuch a Cuſtom as to Freeho'd Lands, Q vide 4 Co. 
61. db. And. 162. Rel. Abr. 563. pl. 6. 


_— * »ͤ»„—— 


(C) Ok ſuch Tuſtoms as are againſt the Rules of 
the Common Law, pet, not being unreaſon- 
able in themſelves, are good, and, from the 
Conveniency of them, bind in particular 
Places. 


VERY Cuſtom ought to appear to have had a reafonable Com- a ab 
mencement, and that at firſt it was voluntarily agreed to, for the bet- ide of the 
ter promoting of Trade and Commerce, the Suppreſſion of Fraud, the Cuſtoms of 
greater Security of Men in their Eſtates and Poſſeſſions, c. and in ſuch Gavelkind, 


Cafes, though the Cuſtom be contrary to the Common Law, or againft ban Ou. 
the Intereſt of a particular Perſon, yet it thall be gond. pyholds, Re- 
gulation of 


Corporations, Commons, chuſing Conſtables, Clurch-waidens, Ec. the ([evcrial Heads, 


Az 


& 0-1-8710: M6 


2 k., 4.28. As a Cuſtom that a Man, in ploughing his own Ground, may turn the 
Bro. Cuſtom Plough on the Ground of his Neighbour; for this is for the general 
Rol. Abr. Good, being in Favour of Huſbandry and Tillage, although a particular, 
60. Perſon receive Prejudice thereby. 
av. 32. b, 


Go. 8 So a Cuſtom to dry Nets upon the Land of another ; for this is in Fa- 
5 Co. 84. Four of Fiſhing and Navigation. 
Dav. 32. b. So a Cuſtom to build Bulwarks on the Lands of another for the Safety 
Dyer 60. b. of the Kingdom, is good. 
Dav. 33. b. 80 is a Cuſtom to pull down the Houſe of another, to prevent the 
ſpreading of Fire. 
Mod. 202. It is a good Cuſtom in a Manor, that the Homage have uſed yearly to 
Vaugten and Chuſe two Surveyors, to take Care that corrupt Victuals are not fold with- 
- Arwwezd. in the Manor, and to deſtroy ſuch as they find expoſed to Sale there, for 
2 Mod. $6. the Preſervation of Men's Health is deſigned thereby; and it is at the 
* Peril of the Surveyors if they deſtroy any Meat that is not ſo. 
Cro.Jac.gss, A Cuſtom in /pſwwich to chuſe yeatly two Burgeſſes, who uſed yearly to 
Wallis make a Feaſt, and to fine thoſe who refuſed to make a Feaſt, and to im- 
Caſe. priſon them till paid, was allowed a good Cuſtom, upon an Habeas Corpus, 
V.1Bur.239, and the Priſoacr remanded. * 


® Some By-Laws are ſupported by Cuſtom, that otherwiſe would not be good. — A By-Law that 
4 Burgeſs ſhall make a Feaſt at his Election is good, R 2 Cro. 1 every one, admitted 
to the Livery in the Vintner's Company, pay 311. 13s. 4d. when the Cuſtom warrants the Payment of 
a reaſonable Sum, for the Dignity, and Charges of the Company, is good. R. Ray 446. Semb. 1 
Salk. 349. 5 Mod, 319. : 


*Page 672 lt is a good Cuſtom, that every Man of the Town, that hath an Houſe 

Rel. Abr. next adjoining, and abutting to the High Street, may ſell all Merchandizes 

der. Je 8 in his Shop within the ſaid Houſe in the Time of the Market, which is held 
ut vs in the High Street. | 


Co. 0 l | 
i writing #1 A Cuſtom in Exeter, that every Woman taken in Adultery ſhould be (a) 


(a) Thua Whipped, is good. 

Skimington, | 

or Riding, where a Woman cuckolds her Huſband, is a Cuſtom againſt Law, vide 3 Keb. 578. Raym, 
401. And note that ſuch Riding has been held by Holt, C. J. a Libel, vide Tit. Libel. 


POR A Cuſtom, that a Feoffinent by Tenant in Tail with Warranty ſhall not 
7b) 80 mat be a Diſcontinuance, is good; although this is againſt the (5) Rule and 
Woman all Maxim of the Common LAW, 
not have | x 
Dower where ſhe received, during the Coverture, Part of the Money for the Sale of the Land, Bro, 
Cuſtoms $5 3.—S0 that a Widow who marries ſhall not have Dower. Rol. Abr. $62.—But a Cuſtom 
that the Wite of a Tenant in Fee ſhall not have Dower, is void, Dav. 46. b.—So that the Wives of 


Iriſb Lords ſhall, during Coverture, have the (ole Property of certain Goods, to diſpoſe of them with- 
out the Ailcnt of the Huſband. Dav. 50. b. Rol. Abr. $63, | 


Dar. 22. b. But every Cuſtom which appears to have been unreaſonable in (c) itſelf, 
6 Mod. 12 4. as being againſt the Good of the Commonwealth, or injurious to a Multi- 
Ld. Raym. tude, though beneficial to a particular Perſon ; or to owe its Commence- 
57499, 869, ment to the arbitrary Will and Opprefſion of a powerful Lord, and not to 
kay  -; the voluntary Agreement of the Parties, is void; not can any Continuance 
* 3 of ſuch a Cuſtom give it a Sanction, or make that Good which was void 
{c) That a in its Creation, 

Cuſtom 

againſt the Law of Reaſon, is void, vide Moor 888. Bridg. 11,12. 1 Leon. 217, 314. 3 Leon. 41. 


A Cuſtom 


C US T O M $, 


A Cuſtom within a Pariſh, that all Lambs fallen and bred upon one Te- Hob. 329. 
nement in the ſame Pariſh, though belonging to ſeveral Owners, ſhall be Barter and 
reckoned together, as if but one Man's, and the Tenth, ſo counted 8 ad- 
gether, paid for Fithes, is void and unreaſonable ; for by this Means it ged, 
might happen that a Man might have but one Lamb, and that ſhould be 
taken for 'Tithe ; and he that had more ſhould pay nothing. 

A Cuſtom to ele& a Supernumerary before any „ to be admitted Skin. 48. pl. 


upon the Death of the next Prebendary, is ridiculous and void. 7. 2 Jon, 
199. S. C. 


A Cuſtom that no Commoner ſhould put his Cattle into the Land before Rol. Abr. 
the Lord, is void; for a Cuſtom that leaves it to the arbitrary Will of the 360. 
Lord, whether the Tenant ſhould ever enjoy any Benefit by the Common, Dv. 32. 
or not, can never be preſumed to have had a reaſonable Commencement. 

So a Cuſtom that the Lord of the Manor ſhall detain a Diſtreſs taken up- Lit. ſ. 46. 
on the Demeſnes till a Fine at his Will is paid for the Damage, is void. Dav. 33. a. 

A Cuftom, that every Tenant of a Manor that marries his Daughter Lit. ſ. 20g. 
without the Licence of the Lord, ſhall pay a Fine, is againſt Reaſon, and 


void; for every (c) Freeman may marry his Daughter to whom he pleaſes. e) But that 
every Te- 


nant (though his Perfon be free) that holds in Bondage, the Freehold being in the Lord, ſhall pay ſuch 
Fine, is good. Co. Lit. 140. a. Þ 


+ The Cafes cited by Lord Coke are in the Time of E. 3. & H. 6.— . If there is any ſuch Te- 
aure now? And ſee 12 Car. 2. c. 24. 


If the Lord of a Copyhold by Cuſtom claims to have a Fine of the Co- Co. Lit. 39. b. 
pyholder, 1 Alteration of the Lord, be it by Alienation or other- — + 
wiſe, this is avoid, Cuſtom as to the Alteration or Change of the Lord, c,, 4,17 
by the Act of the Locd himſelf ; ſor by ſuch Means the Copyholders might 
be oppreſſed by the Multitude of Fines by the Act of the Lord. | 

* A Cuſtom, that the Lord ſhall have Common in all the Lands of his“ Page 673 
Tenants for Lite or Years lying freſh, is void, for it is againſt Law that palm. 211. 
the Leſſor ſhail have Common againſt his own Leaſe, becauſe it is Part of bite and 


the Thing demiſed ; aliter of an Heriot, which is collateral. — ad- 


A Cuſtom that the Lord may take for his Heriot (a) the Beaſt of ae Abr 
(% Stranger, levant and couchant upon the Land of the Tenant, is not. 


good. | 2 And. 153, 
(a )So where 


the Cuſtom was laid, that if the Tenant hath none, or the beſt Beaſt is efloined, the Lord has uſed 
to take the beſt Reaft levant and couchant upon the Land, Moor 16. N. Bendl. 112. adjudged.— 
But that the Cattle of a Stranger may be diſtrained for an Heriot, but not ſeiſed, vide N. Bendl. 
302. pl. 294. Dalf. 61. Ow. 146, March 165, (5) A Cuſtom that the Lord ſhall have the 
beſt Beaſt of every Perſon dying within his Manor, which is found there, is naught ; for between 
the Lord and a Stranger it could have no lawful Commencement, though between the Lord and his 


Tenants it may be good. Cro. Eliz. 725. adjudged. Rol. Abr. 266. 


A Cuſtom in a Town, for a Lord to enter into the (c) Lands of his 18 
Tenant till an Agreement made for the Arrears, when the Tenant ceaſes Jai. 56. E 
for two Years, is not good; for it is an ill Ufage to ouſt a Man of his (e) But it 


Inheritance without Action or Anſwer. this Cuſtom 
had extend- 


ed itſelf into many Towns it had been good. 43 E. 3. 32. Rol. Abr. 559. 


A Cuſtom that the Lord of the Manor ſhall have 31. for every Pound 


Breach, of every Stranger, is not good; (4) but it is good againſt the Te- — Abr. 
nants of the Manor. 8 3 5 
(4) So of & 


Cuſtom, that if a Tenant makes a Reſcous, or drives his Cattle off the Land when the Lord comes 
to diſtrain that he ſhall be amerced by the Homage, &c. Godb, 135. N 
8 


if 
. 
ö 
| 
| 
. 
$ 
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Rol. Abr. As to particular Cuſtoms relating to the Proceedings in Inferior Courts, 
564. ſuch as have prevailed Time out of Mind, and are in Furtherance of Juſ- 


Cro. Eliz. 


185. tice, ſeem to be good ; but ſuch as are in Delay of Juſtice, and tend to 


Oppreſſion and Injuſtice, and are — the general Rules of Law and 

Reaſon, have always been held void, 

Rol. Abr. Hence it is, that a Cuſtom in an Inferior Court, that when any Man comes 

864. in to the grand Diſtreſs in any Plea, and it is returned that he is diſtrained by 

Maidftene his Goods, & quod nibil habet ulterius per quod diſtringi poteſt, that his 

in, Kent. Goods ſhall be delivered to the Plaintiff, finding Security, that if the Suit 
paſſes for the Defendant, that he ſhall have again his Goods; and that if it 
paſſes for the Plaintiff, that he ſhall have them, has been held good, 

Rol. Abr. 80 a Cuſtom in the County Palatine of Cheſter, that if Judgment be 

864. iven in a baſe Court there, and thereupon a Writ of Error is brought be- 
— the Chief Juſlice there, and he reverſes the firſt Judgment, to give 
Coſts to him at whoſe Suit it is reverſed, is good. | 

Rol. Abr. So it is a good Cuſtom in an Inferior Court, that in an Action of Debt, 

64. if the Defendant does not deny the Debt, but Petit guad inguiratur de 

Fro. Eliz. vero debito ſecundum conſuetudinem, that a Jury may be returned that ſhall 

— >. it, and if they find it to be a true Debt, that the Plaintiff ſhall have 

3 . Judgment thereupon. 

M 


od, 96. ; 
S. P. ebe and ſaid by Hale Ch. Juſt. that this Cauſe prevented a Suit in Chancery, 


Rol. Abr. But a Cuſtom in an Inferior Court, upon a Judgment in the fame 
563. Precept, in the Nature of a Capias ad Satisfaciendum, to give a Warrant 
to the Bailiff to take the Principal in Execution, if he may be found, and 
in his Default to take the Bail, is not gocd ; for it is (e) againſt Law 
page 674 * to take the Bail before a Capias returned againſt the Principal, and (// a 
(0 For this Scire Facias againſt the Bail. 
Reaſon 2 ? 
Euſtom in an Inferior Court, which is not within the Statute of 32 H. 8. to grant « Tales de circum- 
Pantibus, is void, Rol. Abr. 463, 5$64.—S0 to award a Capias in Debt before any Summons. Rol. 


Abr. 563, 780. Y That the Cuſtom of Lenden to take the Bail without a & ire Faciat, is void, 
Cro. Car. $61, Palm. 567. Cro. Eliz. 188. 2 Leon, 29. 


Rol. Abr. A Cuſtom in an Inferior Ceurt to try Iſſues by fix Jurors, is not good, 
564. Tredis- though many Courts have uſed it, and many Judgments depend there- 
ewickand Fe- upon. | 
ryman, ad- : | 

Judged, in a Writ of Error upon 2 Judgment in Boadmyn in Cornwall, Cro. Car, 289. S. C. adjudged ; 
and ſaid by Jones, That although in ſome Parts of M ales there be ſuch Trials by Six only, it is by 
Reaſon of the Statute of 34 & 35 H. 8. c. 26. which appoints, that Trials may be by Six only, 
where the Cuſtom hath been ſo. 1 Sid. 233. S. P. per Cur”, 


A Cuſtom in a Leet, that if the Petit Jury make any. (g) falſe Pre- 
= of = ſentment, and it is found falſe by the Grand Inqueſt, that the Petit Jury 
—— ſhall be amerced, is void ; for this is againſt common Right, and Extor- 


if they con- tion. 
ceal any 


Thing that ought to be preſented, they ſhall be amerced, is good. 9 H. 6. 44. Rol. Abr. 560. 


Rol. Abr. If there be a Cuſtom in an Inferior Court, that if a Man brings an Ac+ 
$64. Burge tion againſt another there, and the Defendant appears and pleads to Iſſue, 
235 — 1 and, at the Day of Trial, the Defendant, being ſolemnly called, does not 
and ſuch appear, nor find Pledges ui eum manucapere voluerint, to have his Bod 

Judgment from Court to Court, at every Court there after to be held, till the Plea be 


— hy- determined, as he ought by the Cuſtom, but in Contempt of the Court 
on "org. Tecefit & defaltam fecit; and Judgment is thereupon given; yet this is not 


ingly. 3 good 


CU. r © 

x good Cuſtom, but utterly unreaſonable ; but they ought according to 
Law to take the Inqueſt by Default; for if he had appeared and ſtaid in 
Priſon without finding Pledges, yet they ought not to have given Judg- 
ment againſt him if he would have 1 to Iſſue. 

It is no good Cuſtom in Sandwich, that, if the Goods of a Freeman of Moor 603. 
Sandwich come into the Hands of a Freeman of Lenden, the Mayor of pl. 834. 
Sandwich ſhall write to the Mayor and Aldermen of Landon, to call the“ G 2 7 
Party before them, and take Order for the Reſtitution ; and if they refuſe. And. 16: 
or return no Anſwer to the Mayor and Jurats, the Mayor of Sandwich s C. & vide 
ſhall write alias OT pluries, and after give Judgment of Withernam againſt Moor 588. 
the Mayor and Commonalty of London; which ſhall be ſignified to the Palm. 56. 
Mayor of London ; and if he make net Reſtitution in fifteen Days, then * . 
thoſe of Sandwich may retain the Body of any Londoner that comes there, 2288 
till Reſtitution, | 

A Cuſtom in an Inferior Court, to give a Day to one that hath (c) made C.. Jac 
Default, is void and againſt Law. 47. ads. 


: udged. 
() So Cuſtom to give Judgment in a Perſonal AQtion upon four Defaults before Roan. cope is 
void, Style 124. | 


— 


* (D) Where from the Benefits accruing krom “bare 
9 them thep ſhall bind, . "A 


Here-ever the Party bound by a Cuſtom has ſome Benefit by it, or 6 Mod. 124. 
the Party, who claims the Advantage of it, is at ſome Charge 
thereby, the Cuſtom is good. ; 

Hence it is, that a Cuſtom that the Parſon of the Pariſh ſhould find a Cro. Elis. 
Bull and a Boar for the Uſe of the Pariſh, and in Conſideration thereof 869. 
ſhould have the Tenth of the Increaſe, has been held good. | —_ 3585 

So a Cuſtom, that whereas 7. S. is ſeiſed in Fee of the Manor of T. and 2 Ge 
all the Tenements in the ſaid Town are held of the ſaid Manor, that he Cro. Elis. 
and all thoſe, c. have had, Time out of Mind, Sc. a Bakehouſe, Par- 203. 
cel of the ſaid Manor, maintained at their Charge, and that this Bakehouſe Sir Gerrge 
was ſufficient to bake Bread for all the Inhabitants, and for all Paſſengers "ors 5 _ 
through the ſaid Town; and the Bread there baked had uſed, Ec. to be judged. 
ſold at reaſonable Prices, and that no other Perſon within the faid Town Leon. 143. 
had uſed to bake any Bread to fell to any Perſon; this is a good Cuſtom, S. C. debat- 
(4) though it reſtrains other Men to exerciſe their Trades within a certain on 


Place, for this might have a reaſonable Beginning to bind his own Tenants, S Cache- 
as it only does. ed. cont”, 
8 Co. 12g, 


3 Bulſt. 61. 2 Bulſt. 193. Rol. Abr. 659. S. C. cited. (4) A Cuſtom in Wincheſter, that none 
ſhall exerciſe a Trade there who is not free of the City, or brought up Apprentice there 3 2, if good. 
Salk. 203. pl. 2. E vide 8 Co. HWagenner's Caſe *. 


— 
— 


It may be good if founded on ſome Conſideration. VJide Mo. 342 Sti. 111. 2 Lev. 210. 3 Lev. 
241.,—A Cuitom which reſtrains Trade ſus Mode, may be good: And therefore the Cuſtom of Fo- 
reign h, and Ferergn ſold, whereby a Man not free of a City, Cc. will be teſtrained from buying 
or ſeil ng Goods to other Foreigners within ſuch City, &c is good. Dy. 279. b. R. Jon. 162. Adm. 
2 Rol. Abr. 202 c. 43.—A C:ſtor;, thit none ſhall wie a Trade there, unleſs he be free of the Guild, 
R. in Londen, 6 Co. 125, Dub Whether good in another City, 1 Salk. 204. Mod, Ca. 2+.—A By- 
Law, that no one ſhall uſe a Trade in a Borough, not free there, where the By-Law is founded v 
a Ciſtem to ſuch Intent, tho' the Cuſtom be not confirmed by Parliament, is good. Adm, Lut. 564. 
Adm. Godb. 254. 8 Co. 125g. 2, Now every Day's Experience wartants this Doctrine. 


A Cuſ- 


r 


Rol. Abr. A Cuſtom, that every Inhabitant of an antient Meſſuage held of the 
861. Biſhop in the City of S. have ground at the Biſhop's Mill all their Grain 
_ — ſpent in their Houſes, and that the Biſhops, in Conſideratian thereof, have 
— lime out of Mind kept Servants to grind and carry, Ic. is good, becauſe 
Reg. 163. mutual Conſiderations and mutual Actions will lie, 


Hob. 189. 
Moor 887. Style 421. Rol. Abr. 559. 2 Bulſt. 195, 196. Hard. 65. Lev. 15, Vent, 168, 
2 Sand, 117. 2 Lev 27. Carth. 193. 


Rol. Abr. A Cuſtom, that the Corporation of Litchfield have had a Market there 
$6 _ and Time out of Mind, Ec, and that the Corporation ought to repair the Way 
3 53 5. do it, and to appoint a Bellman, that ought to ſweep the Market - Flace, and 
8. C. adjudg- in Recompence thereof, the ſaid Bellman, Time out of Mind, c. from 
ed, and that thoſe that brought their Grain to the faid Market, and untied their Sacks 
the Cuſtom there to fell it, had uſed to take a Pint of Grain if it was but one Buſhel 
kr _ or under, but if it was above a Buſhel, then a Quart, to the Uſe of the 
Corn wasnot faid Corporation; this is a good Cuſtom, for the Men that are charged by 
ſold, but it have a reaſonable Benefit thereby, 


brought in ; 
to be ſold, 2 Bulſt. 201, 206, Rol. Rep. 1, 2, 44, 46. S. C. adjudged. 


Vent. 51, It is no good Cuſtom, that the City of Norwich hath Time out of Mind 
Mod. 47. maintained a Quay for unlading Goods brought up the River to the. City, 
— * C and that every Veſſel paſſing through the River by the Quay had paid a 
that there Certain Sum; for the Veſſels that unlade not at the Quay or other Place in 
would have the City, have no Benefit from the Maintenance of the Quay. 


been ſome 


Reaſon for it, if it had appeared that they cleanſed the River. Sid. 484. 


If a Lord of a Manor, which extends itſelf upon the Banks of Part 
of a River only, hath Time out of Mind maintained a Quay for the 
ren, /oae Unlading of Goods, and kept a Buſhel within the Manor for 

Page 676 * the Meaſuring, and other Merehandizes, he cannot preſcribe ratione inde 
| for a Buſhel of Salt, of every Ship failing in the River; for the Repairing 

a the Quay, and keeping a Buſhel within the Manor, cannot warrant the tak- 

D ing of Toll out of the Manor, for Goods not brought to the Quay within 

and Warn. the Manor, though brought to another Place within the ſame River. 

Raym. 232. 

Mod. 4 S. C. adjudged, See Ld. Raym. 385. 2 Stra. 1228. 


3Lev, 37. Tt is a good Cuſtom, that the Mayor and Commonalty of London have 
had of every Maſter of a Ship 84. per Tun, in the Name of \ eighage, 
for every Tun of Cheeſe brought from any Place in England to the Port of 
London ; for the Liberty of bringing it into the Port, which is a Place of 
Safety, is a ſufficient Conſideration ; and the Mayor and Commonalty have 

the View and Correction of the River Thames. | 
The Lord of a Manor may preſcribe to keep and repair a Wharf within 
Lev. 414. the Manor, EY ratione inde to have Toll of all Goods landed within the 
8.1 N Manor, though pot upon the Wharf; for the Landing upon the Soil is in 
for keeping Eaſement; and all the Lands in the Manor were the Lord's originally, and 

a Ferry- this is in Nature of a (a) Toll Traverſe. 


Boat. 
Carth, 192, () For this vide 2 Rol. Abr. $22. 


Lev. 307%. [t is a good Cuſtom within a Manor adjoining to the Sea, that in Caſe of 
zmpſen and any Shipwreck of any Ship caſt upon the Manor inter fuxum & refluxum 


el * maris, the Lord ſhall take care of the Sick and Wounded, and Burial of 


the Dead, and keep the Goods there caſt for the Uſe of the Proprietors - 
an 


E U TO 


and in Conſideration thereof, to have the beſt Anchor and Cable of the 
Ship; for thongh Charity obliges the Lord ſo to do, yet it is not unrea- 
ſonable that he ſhould have a Recompence of his Charity and Charge : 
But 2. 

F — FI8 in Trover the Jury found a ſpecial Verdict, that within the Hil. 34 Car. 
Manor of Beeching in Suſſex, adjoining upon the Sea, there was thisCuſtom, _ ma 
That if any Ship navigating and floating upon the Sea ſhould happen to 3 
ſtrike upon the Land, Parcel of or within the Manor, and ſhould there hap-3. C. 8 
pen to periſh, or if a Ship fo ſtriking ſhould happen to get off, that in 
both Cates the Lord of the ſaid Manor uſed to have the beſt Anchor and 
Cable belonging to the ſaid Ship; and the Cuſtom was held unreaſonable 
in both Caſes ; for there is no Conſideration to ground fuch a Cuſtom up- 
on ; for if there be a Treſpaſs upon the Lord's Soil, it is involuntary, and 
by the Act of God, where it is by Streſs of Weather; and therefore not 
to be puniſhed as a voluntary Treſpaſs ; as if the Houſe of my Tenant 
for Years be burnt with Lightning, I ſhall never have an Action of Waſte 
againſt him, for it is the Act of God, which does no Man an Injury; but 
beſides, it is very unreaſonable. for ſo (6) ſmall a Damage done to the 
Lord, as ftriking upon his Soil, that he ſhould have ſo great a Satisfaction 
as the beſt Cable and Anchor 


(5) That 4 
Cuſtom al- 
ledged by 2 
Lord, that 
whoever broke his Pound ſhould pay him 3 J. is 2 void Cuſtom as to Strangers; for this among other 
Rezalons, becauſe there is no Proportion betwixt the Damage and the Recompence. 11 H. . 13, 
14. 21 H. 9. 40. But where 2 Cuſtom alledged in Bucks, That \f any Swan cometh upon the 
Land of any Man adjoining upon the Thames, or upon any Water running into the Thames, and there 
lays and batches Cignets, that the Owner cf the Land ſhall have one, was held a govd Cuſtom ; and 
yet the Damage which the Owner oi the Land ſuſtains is but very ſmall. 2 R. 3. 15, 16. 7 Co. in 
the Cate of Swans. | 


This Caſe is very different from the preceding. 


By Special Verdict it was found, that by a Cuſtom in Newcaſtle, Time Carth, 359. 
out o Mind, Sc. a Toll of five Pence for every Chaldron of Coals there Finkinſtony, 
ſhipped off, was due to the Corporation, in Conſideration of their Charge Ebden, ad- 
- wage . Judged. 
in maintaining the Port, which they were bound to do, and had done 15,1 ; 
Time out of Mind; and that the Cuſtom was to diſtrain (for Non-pay-Salk. — ; 
ment of this Duty) any Goods of the Owner of ſuch Ships, which were S. C. pl. 4. 
diſtrainable by Law); and it was held, That the Charge of maintaining a 
* Port was a ſufficient Conſideration, and that the finding that the Corpo- *Page 677 
ration are hound to repair, Cc. was ſufficient, without finding that it was 


then in Repair, 


(£) TUhere from the Certainty oꝛ Jncertainty of 
them they thall be deemed good oz void. 


VERY Cuſtom ought to be certain, or ſuch as may be reduced to a R.. Ab- 
Certainty, for an uncertain _—_ cannot be ſuppoſed to have had a 363. 

reaſonable Commencement ; alſo the Uncertainty of a Cuſtom deſtroys the Dav. 33. 

Suppoſition of its Continuance and Duration Time out of Mind. Skia. 249. 


Hence 


* 


0 U D 7:0 u 
Hence it is, that a Cuſtom that when an Infant is of ſuch an Age that 
** he can count twelve Pence, or meaſure an Ell of Cloth, that he may make 
Hob. 22s, © Feoffment, is void for the Uncertainty. 


S. C. cited, 
and ſaid, that ſuch Cuſtom is not good, but that it ought to be at « certain Age, that it may appear 
to be an Age of Diſcretion. 


Rol. Abr. So a Cuſtom, that the Tenant of the Manor who firſt comes to ſuch a 
$85: Place, Cc. ſhall have all the Windfails there, is void for Uncertainty, 

V. 33:® So of the Cuſtom of 7. anniſtry in Ireland, which was, That the Lands of 
Dav. 28. b. that Nature of which a Man died ſeiſed, ſhould deſcend Seniori & digniſſi- 
to 42. mo viro Sanguinis & Cognominis of him that died fo ſeiſed; and it was 

held void, both for the Uncertaiaty of the Perſon and the Eftate. 
Fitzgib. gs. So a Cuſtom alledged and found by Verdict to pay ten Pence to the Vicar 
2Ld. Raym- at the uſual Time of charebing Women, was held void for Uncertainty. 
—_ For 24 Pariſhioners, Cc. to make a Rate, and a certain Proportion to 
28Kra. 1145. be levied on ſuch an Hamlet, incertain “. 


* A Cuſtom that every Inhabitant of ſuch a Town ſhall have a Way over ſuch Land, either to 
Church, Market, Cc. is good, for the fame is only an Eaſement, and no Profit, and a Way or Pas- 
ſage may follow the Perion. Gateward's Caſe, 6 Co, 60, b. 


) pow to be conſtzued, and to what Things a 
| Cuſtom ſhall be ſaid to extend. 


Rol. Abr. VERY particular Cuſtom, that is derogatory from the Common Law 
867, 868. is to be conſtrued ſtrictly, becauſe as far as the 1 Cuſtom hath 
11Mod 160. not derogated from the Law, the general Cuſtom of the whole Kingdom 


DS. ought to prevail; and we are not to preſume that the particular Cuſtom 


goes further than by notorious FaQs may appear. 
Rol. Abr. If the Inhabitants upon a Common have uſed Time out of Mind, Ec, 


£67. to dig Clay in the faid Common of their Lord, for the Reparation of their 
Cro. Eliz. Houles ſtanding upon the faid Common, and a Stranger digs Clay in the 
2 FA Common, the Inhabitants cannot take this Clay from him, for this is not 
S.C.adjudg- (a) within their Cuſtom. | 

ed. (a) Where 


Inhabitants have uſed to have Common to their Houſes, this extends not to a new Houſe. Owen 4. 


Rol. Abr. Tf the Cuſtom of a Manor be, That if any Copyholder in Fee ſurrenders 
$68. gut of Court, and he to whoſe Uſe it is ſurrendered, does not come in at 
ow Elia. the Court to take bis Copyhold after three Proclamations made, that then 
as. 1. the Lord may ſeize the Copyhold as forfeited; and a Copyholder in Fee 
Noy 42. ſurrenders to the Uſe of another for Life, the Remainder over in Fee, and 
Raym. 404. the Tenant for Life does not come into Court to take his Copyhold after 
three Proclamations made, according to Cuſtom, upon which the Lord 
page 678 ſeiſes the *Copyhold as forfeited ; and after Ceſlui que Uſe for Life dies, he 
in the Remainder ſhall not be bound by the not coming in of the Leſſee; 
for the Cuſtom being in Deſtruction of an Eſtate ſhall be taken ſtrictly, and 
ſhall be intended of Tenant in Fee in Poſſeſſion, and not of him in Re- 
mainder, as in this Caſe. 
2 Leon.10g. If there be a Cuſtom within a Manor, that if a Man takes to Wife any 
1 Cuſtomary Tenant of the Manor, and has Iſſue, and overlives his Wife, he 


— ſhall be Tenant by the Curteſy ; and a Man marries one, to whom during 


the 


* withſtanding ; and the Queſtion was, Whether theſe Lands loſt by theſe . 


CU $.T-O M $ 


the Coverture a Cuſtomary Tenement deſcends, and has Iſſue by her, and adjudged 
he dies, yet he ſhall not be Tenant by the Curteſy. decante the 
| Cuſtom ex- 


tended only where the Wife was a Copyholder at the Time of the Marriage. 


If there be a Cuſtom in Lendon, that none ought to intermeddle with the Cro. Elia. 
Art of a Weaver there, but only thoſe who are free of the Guild ; if a$03. ad- 
Stranger receives Silk in London, and carries it to Hackney, and weaves itJudged. 
there, and then brings it back again to London, and receives his Pay for it, 
this is not any intetmeddling in London againſt the Cuſtom, though the 
Contrat was made in London. | 

If there be a Cuſtom in the Town of Newcaſtle, That the Owners of style 309. de · 
Houſes there, but not Tenants in Tail, may deviſe them by Parol, and a bated,but no 
Man is ſeized of an Houſe there in Tail, Remainder to himſelf in Fee- 2 . 
ſimple, he may deviſe the Remainder ; for the Word Owner is general, ur. — 
and comprehends all Ownerſhips, 3 

If there be a Cuſtom within a Manor, that the Wife ſhall be endowed of Ram. 58. 
the Moiety of all ſuch Copyhold Lands as her Huſband was ſeiſed of, and a Baker and 
Copyholder dies, and his Wife is endowed of a Moiety, and his Son and Berisford. 
Heir having the other Motety dies, the Wife of the Son ſhall be endowed 
of the Moiety of this Moiety ; for this is directly within the Cuſtom. 

If there be aCuſtom within a Town to have 24. for everyHide of every Cro. Eliz. 
Sheep, Cow or Ox, that is killed or ſold within the ſaid Town, and for 783. Ral. 
Non-payment thereof to ſeize the Hides, Ec. the Party that is to have the Abr. 369. 
24. cannot by this Cuſtom juſtify the Tanning the Hides and converting 
them into Leather, 1 

General Cuſtoms may be extended to new Things, which are within , lap 


che Reaſon of thoſe Cuſtoms, 499-12Mod. 


| 271. 
s Co. 82. See 2 Jon. 204. 


It is a general Rule, that Cuſtoms are not to be enlarged beyond the Uſage, 11 Mod. 160. 


becauſe it is the Uſage and Practice that makes the Law in ſuch Caſes, and fitzgib.243+ 
not the Reaſon ef the Thing. 


* * 7 A. 8 x eb 


(G) Cuſtom, how deſtroyed; 


A Title gained by Preſcription or Cuſtom cannot be loſt by IntefruptionCo.Lit. i144 
of Po//effion ten or twenty Years, unleſs there be an Interruption ofb. 

the Right, as by Unity of Poſſeflion of Right or Common, and the Land 

charged therewith of an Eſtate equaily high and perdurable in both; 

If Gavelkind Lands are held in Socage, and the Tenure is after changed Da'f. 23. 
into Knights Service, yet the Cuſtom is not altered, fot that goes with theg'd: 135. 
Land, and not with the Tenure. Ne 476. 

Lands in Kent were diſgavelled by 31. H. 8. cap. 3. and a private Act 
made 2 & 3 E. 6. enacted, that the Lands of Sir Henry Jſies amongſt 
others, ſhould be from thencef6rth to all Intents, Conſtructions and Pur- 
poſes, as Lands at the Common Law, any Cuſtom to the contrary not- 


Statutes all their other Qualities or Cuſtoms belonging to Gavelkind, as Page 679 
well as their Partibility ; and it was reſolved that they loſe only their $9/959476, 


ba og 17+ 
Partibility, Sid. 77, 


F ; 1362 
2 79. 4 Keb. 288. Hard. 325, Cotton ind Miſeman For the Reaſons hereof, vide Th Gavel 
* if 


e 
If Lands of the Nature of Gavelkind, or Borough Engliſh, eſcheat to 
the Crown, and be enjoyed in ſeveral Deſcents, and are afterwards grant- 
ed out by the Crown in Knights Service, yet they deſcend in Gavelkind 
or Borough Engliſh ; for the Law of thoſe Places cannot be controlled 
by the King's Charter, or altered without an Act of Parliament. 
2 Mod. 39. The Queſtion was, Whether the Stat. 14 Car. 2. cap. 2. being Afirmas 
Freem. 203, live for the Eled ion of Scavengers, had taken away a Cuſtom in South- 
pl. 206 wark ? and held that it had. 


| (H) Df the Manner of alledging and pleading a 
| Cuſtom, 


* 


Co. Lit. 110. Cuſtom of deviſing Lands Borough Engliſh or Gavelkind may be 
b. But as to alledged in a City, Borough or Manor, but not in an upland Town, 
the Manger that is neither City nor 3 3 but a Cuſtom to have a Way to the 

- — $ F Church, and to make By-Laws for the Reparation of the Church, and well 
yy Die ordering of the Commons, and ſuch like Things, may be alledged in an 
ence be- upland Town, that is neither City nor Borough. 


tween al- 

ledging a Thing by way of Cuſtom, or by way of Preſcription, vide 6 Co. Co. F Hob. 113. Cro. 
Eliz. 441. Poph. 201. Style 477. Lev. 176. Vent. 385. 3 Lev. 160, Carth. 192, 4 Mod, 
34%. 2 Lutw. 1317. 


_Y 


+ Gateward"s Caſe, containing a great deal of very uſcful Learning. 


Sid. 237- A Cuſtom for a Way was laid quod talis babetur conſuetudo quod quili- 
Keb. 836. Bet Inhabitans haberet, &c. and the Court held it naught, for it ſhould 
de laid by way of Fact triable, viz. tempore cujus contrarium, Ec. uſt fue- 
| runt habere F. 


+ The former Way would do in a Declaration. The latter is proper in a Plea, &c. 


co. Lit. 158. b. The Law takes Notice of the (a) Cuſtoms of Gavelkind and Borough 

(a) But as to Engliſh, and thetefote it is ſufficient to alledge generally that the Lands 

ſuchCuſtoms are of the Nature of Gavelkind, Ec, But other private Cuſtoms muſt 

Part chere. be ſet forth in Pleating, that the Judges may be apprized of them, and 
art there- . 'y . . . * 

of, but mere - Where they obtain, and ſo give their Deciſions with a proper Regard to 


ly collateral, them, 

they muſt be 

ſhewn in Pleading, as that the Lands are deviſable, Lev. 89. Raym. 77. Sid. 77, 138. Cro. Car. 
862.—80 if a Man would intitle himſelf to be Tenant by the Cuiteſy, without having Iſſue, or a 
Woman to have Dower of a Moiety, it ought to be ſhewn specially, that Time out of Mind, &.. 
Sid. 77. 2 Sid. 154. | | 


One Preſcription or Cuſtom may be pleaded againſt another, where the 
Godd. 183. : ih . * 
2 Mod. 10g. are not inconſiſtent, but a Preſcription pleaded againſt another is not good 


But for this without a Traverſe. 
vide Rol. 


Abr. 558, 565. Velv. 215. Bulſt. 118. 8 Co. 127. Cro, Car. 432. Jones 375. 


9 Co. 39. If one preſcribes to have a Way over the Land of B. to his Frechold, 
B. cannot preſcribe to ſtop it. 
— Raym. A Cuſtom ought not to be laid in the Negative. 
5 | In 
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In an Action brought upon a. Cuſtom, it /boul4 ſhew what the Cuſtom 2 Ld. Raym, 
is otherwiſe it is not maintainable. 1134, 1135. 


* Cuſtoms of London. 0 


for Trade and Commerce within the Kingdom, it was necefſary 
that it ſhould have certain Cuſtoms and Privileges for its better 
Government; which though derogatory from the general Law of the 
Realm, yet being for the Benefit of the Citizens, and for the Advantage 
of thoſe who trade to, and therefrom, have not only been allowed good by 


T HE antient _ of London being the Metropolis and chief Towng co. _ 


the Judgments and Reſolutions in the Superior Courts, but (a) have 4143271 
been confirmed by ſeveral Acts of Parliament 7. 7 Rich. A. Gt. 


+ On a Certirari to the Mayor and Aldermen to certify a Caſtom, the Recorder (in his purple 
Cloth Robe, faced with black Velvet) certifies ere tenus, and hen, on Motion, delivers ia the Cere 
tiorari, with a written Copy of the Return annexed; the Writ is filed, and the Return recorded, 
Plummer v. Bentham. H. 30 Geo. 2. 1 Bur. 248.——t it is not ſurmiled in the Pleadings, that a 
Cuſtom ought to be tried thus, it ſhall be by the County. Bid. 


As theſe Cuſtoms are of various and different Kinds, I ſhall confider them 
under the following Diviſion. 


(A) Ok the Cuſtoms of London in general. 681. 
(B) Of the Cuſtom of London in reſpett to Oꝛ⸗ 

_ phans, 682. 

(C) Df the Cuſtom of London in reſpeft to a 
- Freeman's Eſtate, 683. 


And herein, 


1. What ſhall be eſteemed ſuch an Eſtate as will be 
ſubjet to the Cuſtom, and what Diſpoſition a 
Freeman may make thereof. 683. 

2. Of the Childrens Part; and herein of Survivor- 
ſhip, Advancement, and bringing into Hotch- 
pot. 685. 

3. 2 the Wife's Part, and what ſhall barg her there- 
of. 686. 

4. Of the Legatory, or dead Man's Share. 689. 

(D) Df the Cuſtom of London, as it relates to 

Feme Coverts, 688. 

Vor. I. 3 A (F) As 


- 
* 
by 


CUSTOMS oy LONDON, 
(E) 2p it relates to Maſters and Apprentices, 


(F) ds it relates to Landlozds and Tenants, 


689. | 
(G) Of the Cuſtoms of London which are in 
Furtherance of Juſtice, and foz the moze 
ſpeedy Recovery of Debts, 689. 
(H) Df the Cuſtom of Fozeign Attachment, 689. 


And herein, 


1. Of the Nature of the Debt or Duty which may 
be attached. 689. 

2. In whoſe Hands, and at what Time the Attach- 
ment may be made. 691. 

3- Of the Form of the Proceedings in a Foreign At- 
tachment. 692. 


pagebs 1 (A) Df the Tuſtoms of London in general, 


vent. 115. IF a Freeman foreſtalls Fiſh coming to a Market within the City, and 
The City of 1 upon Complaint to the Court of Aldermen, he appears there and con- 
Lenden and feſſes the Fact, and they order that he ſhall defiit, and he will nat promiſe 


Hoes! 3 obey, Ce. they may (a) commit him until he ſigniſies to the Court that 
7a) Cuſtom he will conform; and this is a good Cuſtom, 

to commit 

for refuſing to ſerve on the Livery, good. 2 Lev. 200. Raym. 447. Mod. 10. 2 Keb. 668. 
3 Mod. 156, 319, So to fine and impriſon for opprobrious Words ſpoke of an Alderman, Vent, 
327. Lev. 200. But vide Cro. Eliz. 68g. and 2 Salk, 425- pl. 2, 2 Ld. Raym. 777. 'Fareſl, 28. 
hut a Cuſtom to disfranchiſe for contemptuous Words ſpok en of an Alderman, is void. 2 Ler. 
200, 2 Salk, 426.—— To impriſon for diſturbing the Election of a Warden of 4 Company, and for 
not promiſing not to diſturb again. Style 78. dub:tatur.,—To impriſon until he takes the Oath of an 
Alderman ot Lendox, a good Cuſtom. March 179. 


Rol. Abr. By the Cuſtom of Londen, a Freeman or Citizen might, even before 


856. _— the Statute of Wills, deviſe his Lands and Tenements, of which he 
5 was ſeiſed in Fec- ſimple, to whom he pleaſed, and may at this Time 
Moor 136. deviſe the fame in Mortmain, notwithſtanding the Statute of Mortmain, 


s Co. 127. c. f 
-H.6. 32. b, By the Cuſtom of Londen, no Attaint lies for a falſe Verdict given in 


Rol. Abr. Condon, 


, A Citizen of Lenden, upon an Appeal, brought by him, ſhall not be 
Letter C. Obliged to wage Battle. | 

Ficz.Coron, It is a good Cuſtom in London, that the Mayor of London may take 
41. Recognizances of any Perſons, being of full Age, or Women unmarried, 
Rv), Abr. (b) (for he is a Judge of Record,) although the Debt was contracted out 


347. & vide 8 
voor 871, of London. 


Chamberlain 
ard erp; but vide Cro. Eliz. 186. Leon. 130. $, P. dubitatur. (6b) And the Courts above 
in take Notice thereof, Leon. 284. | I 

| t 


* 


CUSTOMS or LONDON, | 
It is a good Cuſtom in London, that they, Time out of Mind, have had Rol. Abr. 

the (c) Meaſuring of Coals infra Portum London, (which (d) extends from 557- (e) A 

Stanes * to London Bridge, and from thence to Graveſend, and from pry ena thas 

thence to Tenland and Tendale. Be — wall 
\ weigh at the 

City Beam, good. Lev. 14, 18. 6 Mod. 123. Ld. Raym. 498. And a By-Law founded on 

the Cuſtom of Lendon, which enables them, Sc. That no Freeman ſhall, under a certain Penalty, 


{ell his Goods unleſs weighed at the City Beam, is good. Salk. 352. pl. 13. 5 Mod. 156. 6 Mod. 
177. (% For this vide 4 lalt. 250. Sid. 148. 352. pl. 13. 5 5 


* 


By the Cuſtom of London Whores are to be carted, and therefore if a Rol. Abr 
Perſon calls a Woman (e) Whore (f) in London, an Action on the Caſe gg. — 
lies ih reſpect of the Puniſhment they are ſubject to by the Cuſtom ; but le) Nete, 
the Party (g/ cannot be proceeded againſt in the Spiritual Court for Defa- That it hath 


mation; for that would be punithing him twice for the fame Offence. . _ 

| | | late, that 
calling one Baſtard, or Son of a Whore, or calling the Huſband Cuckold, was, by 5 calling, 
the Mother or Wife a Whore. (f) If laid in London, when ſpoken elſewhere, the Detendant 
may plead the Words were ſpoke at, Cc. and traverſe the ſpeaking in London; and if the Plea is re- 
fuſed, may have a Prohibition, Lev. 116.— That the Acton muſt be brought in the Courts in 
Lenden. Carth. 75. Þ+ (g) Whether ia ſuch Caſe a Prohibition muſt be granted after Sentence. 


Carth. 213. 


+ Sed qu. If the Action will not lie in the Superior Courts, if the Venue is laid in Lenden, and 
the Plaintiff lives, and the Words were ſpoken there? 


* There (Y) is a Cuſtom in London, that when a Chaplain keeps any“ Page 682 
Woman in his Chamber ſuſpiciouſly, a Man may come 10 his Chamber, g ge 
with the Beadle of the Ward, and enter the Chamber and ſearch. 8 2 

«- 6G 
(hb) The Cuſtom of Londen, That if a Villain abides in Lenden for a Year and a Day, — he ſhall 
not be taken nor put out by Writ de native habende, nor by any Proceſs thereupon iſſuing, is good, 
7 H. 6, 3z. 8 H. 6, 3. Rol. Abr. 387. S. C. Moor 2. pl. 4 S. P. adjudged. 


By the Cuſtom of London, if a Man commit a Horſe to an Hoſtler, and zor 876. 
he eat out the Price of his Head, the Hoſtler (i) may take him as his own, 3 Bulſt. 27 l. 
upon the reaſonable Appraiſement of four of his Neighbours ; which is a Yelv. 67. 


Cuſtom arifing from the Abundance of Traffick with Strangers, who fe, Rep. 
could not be known to charge them with Actions. (5) Bat if @ 
Mao leaves 

ſeveral Horſes with an Inn-keeper in Lenden, and takes them all away except one, the inn-keeper 
cannot retain the Horle ſo left till he is ſatisfied for the keeping of the other Harles, unleſs there was 
an Agreement to that Purpoſe, Bultt. 207.— So if A. commit the Horſe of B. to an Hoſtler in 
London, and he eat out his Head, yet cannot the Hoſtler fell him; for all Cuſtoms being derogatory, 
to the Common Law, are to be taken ſtrictly; and there is no Cuſtom of Landen that hath gone ſo 
far as this Caſc, to authorize one Man to ſell and convey the Property of another, 2 Rol. Abr. 8s, 


It was (4) antiently inſiſted upon, that by Cuſtom all IndiQtments and (4) Cro. Car, 
Proceedings for any Cauſe, except Felony, ſhould be tried and determined} ,; 
in London, and not elſewhere ; but (J) it ſeems to be now admitted, that a (/)Raym.74. 
Certiorari lies to remove any Indictment from London; but (m) it is faid; 3 Mod. 230. 
that by the (n) City Charters, the Tenor of the Indictment only thall be Hard. 409. 
a 6 Mod. 246. 
removed, and not the Indictment itſelf. & wide 5 & 
e 6 W. & Al. 
c. 11. (in) Keb. 262. Sid. 155. (=) That by the City Charters the Mayor ſhall be a Prin- 
cipal in every Commiſſion. 3 Int. 72. 2 Rich, 3. 11. 2, 


Beſides theſe and ſeveral other Cuſtoms, there is a general Cuſtom which 
is uſually ſer forth by the City, when any of their Proceedings is called in (2) What Or- 


Queltion, vis. That (e) if any of their Cuſtoms heretofore uſed prove 
3A 2 hard 


dinances, By- 
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hard or de fective, or if any Thing newly ariſing within the City where 
Laws, Ce. Remedy was not before provided, ſhould need Amendment, in either of 
made by Vir-theſe Cates, the Mayor and Aldermen for the lime being, with the Aſſent 
tue of this of the Commonalty, may ordain fit Remedy thereunto, fo as ſuch Oidi— 
Custom are nance be profitable to the King, for the Profit of the Citizens, and agree- 
good Ce, able to Realon. | 
126, Wag- 
goner's Cale, Skin. 371, &c —That none but 4 Freeman ſhall exerciſe a Trade, and that a Free- 
man bred up to one Trade, may exerciſe another of the fame Nature, vide Cro. Car. 516, Rol. 
Rep. 10. Sand. 311, Sid. 427. 4 Mod. 145, | Ld. Raym. 512, 1034, 1039. 10 Mod. 148, 336. 
31 Mod. 63, 167. pl. 2, 12 Mod. 251, Stra. 582. Vide Tit. By-Laws f. 


+ By various Charters the Citizens of Londen are free from Toll, &c. throughout the Kingdom, 
are excuſed from ſuſ ies, &c, out of the City vide 4 Com. Dig. 162. Sc. But a Jury of Citizens, 
may waive their Privilege, and conſent 40 be {worn on a Trial at Bar in Middleſex, Lockyer v. Eaſt 
India Company, M. 2 Ce 3. 2 Will. 136. As to the Erection of Edrfices, A Man may heighten 
his eld Meſſuage, or Lza/e, or re- build on the old Foundation to what Heighth he pleaſes, but of nv 
other Erection or Building, fo as to ſtop his Neighbours Lights. Plummer v Beniham. H. 30 Geo, 2. 
1 Bur. 243.—As to Buildings ſee further 14 Geo. 3. c 58.—With reipe& to Trade, It is a good 
Cuſtom that the Portage of Corn, Roots, Cc. belongs to the City from Starnes Bridge to Yendal in 
Kent, and the By-Law is good, that none but the Company of free Porters ſhall carry it, on Pe- 
nalty of 20s. Fagakerly v. Wiltſhire. T. 7. G. Ludlamv, Bradley, P. 13 G. m C. B. Robinſon v. 
Webb. T. 2 G. 2. B. R. Stra. 462. 6 Cem. Dig. 418.—/t is a good Cuſtom, that Perſons to be ad- 


mitted to the Freedom be obliged to ſwear on the New Teſtament. Rex v. Boſworth, T. 12 Geo. 
2. Stra. 1112. 


(B) Df the Cuſtom of London in reſpett to Oz 
phans. 


F any Freeman or Freewoman die, leaving Orphans under Age unmar- 

ried, the Cuſtody of their Bodies and (a) Goods, by the Cuſtom of 

London, belongs to the City, and their Executars or Adminiftrators 

muſt exhibit true Inventories of all their Goods and Chattels, and 

muſt (6) bind themſelves to the (c) Chamberlain to the Uſe of the 

page 683 * Orphans, to account for the ſame upon Oath ; which if they refuſe todo, 

Hob 465 they may be committed; alto (4) if the Eccleſiaſtical Court will compel 
Rol. Abr. {hem to account there, againſt this Cuſtom, a Prohibition lies. 

660. S, C. | 


64) Though given them as a Legacy by other Freemen, Hutt, 30.———Or in a foreign County, 
Vent. 180. (5) Although they have already acknowledged a Judgment at Common Law for the 
Securing, Cc. Rol. Abr. 550. Hutt. 30. S. P;—So although they have given Security in the Pre- 
rogative Court, yet they may be compelled to give new Security to the Chamber of Londen. Rol. 
Abr. 8 50. (e] For which Purpole he is a Corporation, and ſuch Securities ſhall go to his Suc- 
ceſſor, whe may ſue the ſame. Cro. Eliz. 464. (4) 41nft. 249. S. P. But an Infant may waive 


the Benefit of ſuing in the Court of Orphans, an] file a Bill againſt one for the Diſcovery of che Per- 
ſonal Eſtate, March 107. | 


If a Freeman of London leaves London, and reſides in the Country, yet 
Rol. Rep. his Children, though born out of Londen, ſhall be Orphans, and ſubje& to 
01. ep. . IJ * > "Wee 
316. this Cuſtom. 
Sid. 250. 
Vent. 180. Mod. 80. 2 Vern. 110. S. P. 


; If ſuch Orphan is taken out of the Cuſtody of ſuch Perſon, to whom 
* AP by them committed, they may impriſon the Offender till he produces the. 
I = 162, Infant, or is delivered by Courſe of Law. 
& wide 
Mod. 80. Lev. 32. 


Alſo 
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Alſo by this Cuſtom, if (a) any one without the Conſent of the Court fer 32. 
of Aldermen, marry ſuch Orphan (5) under the Age of cwenty-one, ho' The Ang 


out of the City, they may fine and imprifon kin tor Non payment thereok , ang Zar- 
for if the Cuſtom thould not extend to | Malti ges out of the City their V.. 
Power would be but in vin, a Ver, : 78, 
* Ys 
d Mod. 
214, 216. 


9 Mod. 98. Eq. Caf. Abr. 261. Gilb Rep. 1752. Caſes Temp. Talb, 89. Will. Rep. 696* 
pl. 201, 703. pl. 20g, 70g. 2 Will, Rep. 102, 112, 118, 561. pl. 188. 3 Will. Rep. 116. pl. 26, 
Ec. 184. 12 Mod. 516.8. C. (a) Tho" not a Freeman. Vent. 158. Mod. 79. and the above 
Authorit es. (6) Whether the Marriage was before or after twenty-one, the Huſband is fineable, 
and may be commiited if he had not the Licence of the Court of Orphaas, Preced, Chan. $37» 


£39, 


The Orphans Money in the Chamber of London is rot a mere depaſitum, 2 Vent. 340. 
but in Nature of a Debt, or Choſe in Action, which does not veſt in Freced. 


the Huſband by the Marriage of tuch Orphan, nor can he bequeatk it by gon * 
Will. adjudged. 


— 
n 


(C) Of the Cuſtom of London in reſpeit to a 
Freeman's Eſtate: And herein, 


What ſhall be eſteemed ſuch an Eſtate as will be ſubjeR to the Cuſtom, 
and what Diſpoſition a Freeman may make thereof. 


ERE it is neceſſary in the firft Place to take Notice, that by theF.N.B. 122. 
Cuſtom of London, if a Freeman of London dies leaving a Widow Inſt. 33. 

and Children, his Perſonal Eftate, after his Debts paid, and-the cuſtomary * 
Ailowance for his Funeral, and the Widow's Chamber being firft deducted a 
thereout, is by the Cuſtom of the ſaid City to be divided into three equal 283. 
Parts, and diſpoſed of as follows, e. One third Part to ibs Widow, Hetl. 188. 
another third Part to the Children unadvanced by him in his Life time, Godd. 49. 
and the other third Part ſuch Freeman may diſpoſe of by his Will as he 8 34 
pleaſes ; but if a Freeman of London haus no Wite, but has Children, the Cro. wit 
Half of his Perſonal Eftate belongs to his Children, and the other Haltis;, Abr. 
the Freeman way diſpoſe of; fo if the Freeman has a Wife and no Chil- Eq. 150. 
dren, Holt of his Perſonal Eftate belongs to his Wite, and the other Half * Salk. 426. 
he may diſpoſe of. 

This Cuſtom extends only to the Perſonal Eftate of the Freeman, for Ahr. Eg. 1 30. 
when it firſt begun, the Citizens of London had no Regard at all to a Real 
Fitate, for they did not ſuppoſe any Freeman of London would purchaſe 
* {ſuch Eftate but would employ his whole Fortune and Stock in Trade, *Page684 
lor the Benefit of Commerce. | 

But if a Freeman of London has a Mortgage in Fee, this ſhall be counted Chin. Ca, 
Part of his Perſonal Eſtate, and will be ſubject to the Cuſtom. 255. 

But a Leaſe for Years waiting on the Inheritance ſhall not be reckoned 2 Chan, Ca. 
Part of a Freeman's Perſonal Eſtate, but ſhall, together with the Inheri- _ W 


tance, deſcend to the Heir at Law. | 8. P. de- 
creed. 


Alſo 
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Alſo if a Freeman of London agrees to lay out Money in the Purchaſe of 
y Lands, and to ſettle the fame on his eldeſt Son, 2 c. this ſhall not be 
Ca C. reckoned Part of the Freeman's Perſonal Eftate, 

118.8. C. 


2 Vern, 665. S. P. adjudged; for by the Agreement the Money is to be looked upon as Lands in 
Equity, and therefore not ſubject io the Cuſtom, | | 


Abr. E. 151. On a Marriage of B.'s Daughter with A. a Freeman of London, B. the 
ere Father, ſettles a Term for Years in Truſt, that A. the Huſband, ſhall re- 
Geeding ceive the Rents and Profits till ſuch Time as D. and E. or the Survivor of 
decrees, them ſhould otherwiſe appoint, and then ſuch Perſons as they ſhould 
LE! appoint ; and for want of ſuch Appointment, for ſuch Perſons as the ſaid 
A. by Will ſhould appoint ; and for want of ſuch Appointment, then in 
Truft for the Executors and Adminiſtrators of 4. The Truſtees having 
> made no Appointment, the Queſtion was, Whether this Term ſhould go 
according to that Appointment, or be looked on as Part of A.'s Perſonal 
Eftate, who was a Freeman of London, and ſo go according to the Cuſtom ; 
and the Court was of Opinion, 'I hat it was not to be looked upon as Part 
of A.'s Perſonal Eſtate, becauſe it was never in him, but was ſettled by his 
Wife's Father, and therefore not ſubject to the Cuſtom. 


Chan. * If a Freeman of London is made both Executor and reſiduary Legatee, 
Du eller, and he dies before he has made his Election, whether he will take as Exe- 


cutor or Legatee, yet the Legacy muſt be conſidered as ſuch, and will be 
N. to the Cuſtom of London. 

Lev. 227, y this Cuſtom à Freeman could (a) not by Will diſpoſe of ſuch Part of 
2 Vern. 277. his Perſonal Eſtate as . to his Wife or Children; and (4) even 
Chan. Ca. Dypoſitions by him in his Lite-time have been held void, eſpecially when 
199,  _. they appeared to have been made in Fraud of the Cuſtom, and with a 
(a) It is ſaid Vi een 

that this lew to deleat it. . 

Cuſtom of 

the City of London, that a Man could not give away any Part of his Eſtate withom the Conſent of 
his Children, is the Remains of the old Common Law, and is fo taken Notice of in Braces; but it 
being found extremely inconvenient and hard, it was by the tacit Conſent of the whole Nation abro- 
gated and grown into diſuſe: for what Law has been ever made to repeal it ? but in the City of 
Londen, where the Mayor and Aldermen had the Cate of Orphans, they by that ſole Authority and 
Power had preſerved this Part of the Common Law in Londen, which 1s diſuſed every where elle. 


Preced. Chan. 596. (5) Bat for this vide 2 Lev. 130. 2 Vern. 98, 202, 612, 688. Lev. 227. 
Preced. Chan. 17, 50. Abr. Eq. 152. 


But now by the 11 Geo. 1. cap. 18. ſect 17. it is enaded, That it ſhall 
and may be lawful to and for all and every Perſon and Perſons, who 
** ſhall, at any Time from and after firſt Day of June 1725, be made or 
« hecome free of London, and allo to and for all and every Perſon and 
« Perſons, who are already free of the ſaid City, and on the ſaid firſt Day 
* of June 1725, ihall be unmarried, and not have Iſſue by any former 
« Marriage, to give, deviſe, will and diſpoſe of his and their Perſonal Eſtate 
** and Eſtates, to ſuch Perſon and Perſons, and to ſuch Uſe and Uſes, as 
he or they ſhall think fit.” | 

Provided nevertheleſs, © That in Caſe any Perſon, who ſhall, at any 
Time or Times from and after the ſaid firit Day of June 1725, become 
* Free of the ſaid City, and any Perſon or Perſons who are alrcady 
Free of the ſaid City, and on the faid firſt Day of June 1725, 
© ſhall be unmarried, and not have Iſſue by any former Marriage, hath 
« agreed, or ſhall agree by any Writing under his Hand, upon or in Con- 

Page 635 * «+ (jderation of his Marriage, or otherwiſe, that his Perſonal Eſtate ſhall 
* be ſubje& to, or to be diſtributed, or diſtributable according to the 

« Cuſtom of the City of London; or in Caſe any Perſon fo Free, or be- 
coming Free as aforeſaid, fhall dic inteſtate, in every ſuch Caſe the Per- 

* ſonal 
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« ſonal Eſtate of ſuch Perſon fo making ſuch Agreement, or ſo dying in- 
« teſtate, ſhall be ſubject to, and be diſtributed and diſtributable accord- 
« ing to the Cuſtom of the ſaid City; any I hing herein contained to the 


« contrary in any wiſe notwithſtanding,” 


2. Of the Childrens Part ; and herein of Survivorſhip, Advancement, and 
bringing into Hotchpot. 


It has been already obſerved, That the Children of a.Freeman of London 
are intitled to the third Part of his Perſonal Eſtate, in Caſe he dies leaving 
a Wife, and to a Moiety in Caſe he dies leaving no Wife, but (a) this 7a) 2 Salk. 
Cuſtom does not extend to Grandchildren; and therefore if a Freeman of 426. 
London has two Sons, and the eldeſt dies, leaving a Son, the Grandchild, OS 397- 
though in Law a Repreſentative of the Son, ſhall have no Part by the 


Cuſtom. 
But a Poſthumous Child ſhall come in with the Reſt of the Children for Abr. Eg. 


a Cuſtomary Share of a Freeman of London's Ferſanal Eſtate. 184. 
If a City Orphan dies before twenty-one, his Orphanage Part ſurvives 
to the other Orphans, and he can make (5) no Diſpoſition (c by Will to (5) 2 Salk. 
contradict it; but if he dies after twenty one, at which Time he might by 426. 
Will have diſpoſed of it, there, though he die inteſtate, it ſhall go ac- Chin $65 


cording to the Statute of Dittributions, between his Mother and ſurviving g, certißed 
Brothers and Siſters, + | by the Re» 
| corder. 


Preced, Chan. $537. S. P.—2 Vern. $39. S. P. See 3 Will. Rep 3:8. in a Note S. C. cited. Al- 
though he devites it away at the Age of ſeventeen. (c) But if a Man marries an Orphan, who 
dies under twentv-one, her Orphanage Part ſhall not ſurvive to the other Children, but ſhall go to 
the Muiband. Vern. 88. But v:4e Preced, Chan. 537. cont”. 


But if a Freeman of Lunden dies, leaving two Daughters and a Wife, Abr. Eg. 
and one of the Daughters dies before twenty-one, though after a Diviſion 156 pl 8. 
id Partition of the Perlonal Eitate, ye: the ſurviving Siſter ſhall have the . 7 99 

and Partition of the Pertona! Uitate, yet the furviving Siſter thall have the Zen. 
Whole of the Orphanage Part. Gilb, Eq. 
Rep. 32. Prec. Chag. 370, 372. 


Bat this Cuſtom of Sarvivorſhip holds only with reſpect to the Orphan- Preced. 
ave Part belonging to ſuch Child; and therefore if he by Survivorſhip hath Chan. 537. 
the Part of any other Brother or Siſter, tuck Part ſhall go according to the 
S;atute of Diftribntions, or may be diſpo ed of by him by Will before the 
Age of iwenty-ore. 

{f the Daughter of a Citizen of London marries in his Life-time, againſt Vern. 354. 
his Conſent, unleſs the Father be reconciled to her before his Death, el 


fall not have her Orphanage Share »f his Perſonal Estate; and it would ye in Hill 
be nnrcaſonable to take the Cuſtom to be otherwile. | v. Blacker, 
Caſes Temp, 


Finch 246. l is ſaid, the Recorder certified that there was no ſuck Cuftom, 


By the Laws and Cuſtoms of the City of London, if any Freeman's Child, Abr. Eq. 
Male or Female, he married in the Life-time of his or ker Father, by his (541 58 
Conſent, and not fully advanced 19 his or her full Part or Portion of his or cordingiy in 


her Father's Perſonal or Cuſtomary Eftate, as he ſhall be worth at the Timethe Cate of 


of his Deceafe, then every ſuch Freeman's Child, ſo married as aforeſaid, Chace and 


ſhall be excluded and debarred from having any further Part or Portion ber pap 
of his or their ſaid Fathetr's Perſonal or Cuſtomary Eftate, to be had at, 8 b. 426 
the Time of his Deceaſe, except fuck Father, by his laſt Will add Teſta-g, p. 
ment, Preced, 
Chan. 26g. 
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#Page 636* ment, or ſome (a) other Writing by him written, and ſigned with his 
Name or Merk, ſhall declare and expreſs the Value of ſuch Advancement ; 

(a) Where and ther. every ſuch Child, after the Deceaſe of his or her ſaid Father, pro- 

5 narI que ing ſuch Will or other Writing, and bringing ſuch Portion fo had of his 

who was a Or ber Father, or the Value thereof into Hotchpot, ſhall have as much as 

CityOrphan will make up the ſame a full Chiid's Part or Portion of the Cuſtomary 

inConſidera- Eſtate, his or her ſaid Father had at the Time of his Deceaſe, notwith- 

tion of lool NHanding ſuch Father ſhall by any Writing under his Hand and Seal de- 

executed a ; . _ 

Releaſe of Clare that uch Child was by him fully advanced, 

their Cuſto- | Tp 

mary Share to the Father, and it was held, That they were barred from demanding any further 


Sba re, and th:t this Releale was no Writing under the Father's Hand ſignifying the Advancement, 
Preced. Chan. 594. 


Abr. Eq. 135. A Freeman of London having advanced his Daughter with a Portion, and 

— ti 2 intending to exclude her from any further Share (on ſome Diſpleature taken 
nrg 125 ag inſt her) made his Will, “ and thereby recites, that he had dvanced her 
(5) Where with zoo and (b) upwards, gives herg 5. and no more, and died; yet 
the Father after his Death, the Daughter on a Bill brought to have the ſald 300 J. 
by his Will made up a Moiety of his Eſtate (he having no other Child, ard the Cuſtom 
e 4 not extending to Grandchildren) had a Decree accordingly ; for the Words, 
given nocol and upwards, are certum in incerto, and not to be regarded, though it was 
to one of his Objected it might be 1000/. or 2000/. or any other Sum above 3ool. 
Chi:dren, 


loool. to another, &c. in full of their Orphanage Part by the Cuſtom ; ſuch Declaration is ſufficient 

to let them into their full Cuſtomary Shares, on bringing theſe Sums into Hotchpot ; but it jeems 
that the Parties concerned are not jo far corcluded by this Declaration, but may give in Evidence 
that more was 1Eceived by the Children than thus expreſſed. Preced, Chan. 470, 47 1. 


See the Stat. 11 Geo. 1. c. 18. ſ. 17. ante 684. 


Chan, Ca, A (e) Setilement of a (4) Real Eſtate on a Child, is no Advancement, 
160, nor to be brought into Hotchpot. 

(e) ADeviſe | 

of the real Eſtate to a Child, does not bar ſuch Child of the Cuſtomary Share. 2 Vern. 753. (4) Or 
Money agreed to be laid out in the Purchaſe of Lands. Vern. 345. 2 Chan. Ca. 116. Abr. Eq. 153, 


Abr. Eq 250. If upon a Marriage Treaty A. a Freeman of London, covenants to leave 
— and his Wife 2000ʃ. at his Death, 2000. to his eldeſt Son, and 100. a- piece 
; to his younger Children, and dies, leaving ſeveral] younger Childten; the 
1 000/, a- piece to the younger Childs en being due only by Covenant, is a 
Debt on the Perſonal Eſtate, and not being to be paid ti] after the Father's 
Death, is no Proviſion or Advancement within the Cuſtom of London, to 
bar them of their Cuſtomary or Diftributory Shares. 
Vern. 346. It a Fieemar, of Londen advances a Child in Part, by a Portion which is 
2Vern. 281.to be brought into Hoichpot, fuck Portion or Advancement muſt be 
2 Salk. 426, brought into the Orphanage Part only. 
_ i And therefore if there be but one Child, who has been in Part advanced 
3 the Father in his Life time, ſuch Child ſhall not bring his Part into 


2 Vern. 564. Hotchpot, there being non? in equal Degree with him. 
S. P. For if 


it were to be brought in, it muſt fall again into the Child's Part. 


3. Of the Wife's Part, and what ſhall bar her thereof. 
Hetl. 188. The Widow of a Freeman of London, by the Cuſtom, is intitled to her 


Sn. 132. Widow's Chamber, and to a Moiety of his Perſonal Eſtate if he leaves no 
Abr.Eq-156. Children, and to a third Part in caſe he tcaves any Child or Children, 


But 
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But if a Woman, upon her Marriage, accepts a Settlement out of the 
(d) Freeman's Perſonal Eſtate, (e) ſuch Compounding, as it is called, ſhall 8 
(f) bar her of her Cuſtomary Share. | 5 ages 

Abr. Eq. 187. 


(4) Although the Compoſition or Sum to be paid her was Part of her own Fortune. Preced. Chan, 
327. (e) Though no Notice was taken of the Cuſtom. Abr. Eq. 159. (f) Where ſhe ſhall take by 
the Cuſtom, and likewiſe by her Huſband's Will, 2 Vern. 110. But vide Preced. Chan. 353- 


* But though ſuch Compoſition ſhall bar the Wife of her Cuſtomary*Page 687 
Share, yet the is not thereby preciuded from demanding the Benefit ot any Abr. Eq. 
Gift or Deviſe the Huſband may think fit to make her f. 159, 


f And now, by Will, if a Modern Freeman, Cc. he may give her All or ſuch Part as he pleaſes, 
wide 11 Geo, 1. c. 18. ante 624, 


Alſo if a Freeman, whoſe Wife has been thus compourded with, dies Preced. 
Inteſtate, his Widow ſhall have ſuch Part of the Legatory, or dead Man's Chan. 327. 
Share, as ſhe is intitled to under the Statute of Diſtributions, efpeciaily if 
there were no expieſs Words in the Agreement to exclude her. 

If a Freeman of London makes a ]ointure on his intended Wife, and the Abr Eq. 158, 
fame is expreſſed to be in Bar only of her Dower, or Thirds of Lands, {59;4<<rced 


Tenements and Hereditaments, this ſhall not bar her of her Cuſtomary bc ue 
Share of his Perſonal Eſtate. | - en 


Waterjou. 
4. Of the Legatory or dead Man's Share. 


The Legatory or dead Man's Share is the third Part of a Freeman's: Salk. 426. 
Perſonal Eitate, in caſe he has a Wife and (g) Children, which the Free Vern. 6. 
man might always have diſpoſed of by Will, and which for wint of ſuch rar, 
Diſpoſition is under the Ditection of the Statute of Diſtributions, and not Kin, 41. pl. 


Preced. 
at all under the Controul of the Cuſtom of London. Chan. —_ 


(g) But 
where there are no Children the Cuſtom of Londen gives no Directions, therefore the Pertonal 


Eſtate muſt be wholiy governed by the Statute of Diſtributions. But the Cuſtom ut the Province of 
York extends to give ſuch Moiety to the next of Kin to the Inteſtate, Preced. Chan. zz7. 22S. But 
nete, that the Cuſtom of the City of Lenden in the Diltribution of an Intefate*'s Fii>te inali prevail 
againſt the Cuſtom of Teri. 2 Vern. 4%.,—As it a Freeman of Lender dies in 7:74, his Heir ſhall 
come in tor a Share of the Perſonal Eſtate, though by the Cuitom of Tr he is debarred thereot, for 
the Cuſtom ot London, which follows the Perion, ſhall be preferred to that of Jer, which is only 
local. 2 Vern. 82. 


If a Freeman of London makes his Will, and deviſes Legacies to his Abr. Eg 160. 
Children more than their Orphanage Part would amount unto, without Age 
taking any Notice whatſoever of the Cuſtom; tkeie Legacies ſhall be a e 2 
Satisfaction of their Orph nage Shares, to which they were intitled by the : 
Cultom in the Nature of a Debt, and the Legacies jhall not come (5) out,, Et 
of the Teſtamentary or dead Man's Part, for it would be uareafonable that 025 h erg 3 
they ſhould take both by the Will and the Cuſtom, that o/ 


de viſed for 
Mourning ſhould come out of the Teſtamentary, and not out of the whole Perſonal Eſtate. 2 Vera. 420. 


But if ſuch Legacies are leſs than their Orphanage Shares, they ſhall not „ 0 16 
pre tante be a Hatis faction, but in ſuch Cale the Legatces ſhall take both, „ — oY 
elpecially if none of the Deviſes in the Will are thereby diſappointed F. Crancelfor z 


Dult i this 
Caſe he ſent it to the Recorder to ceitity the Cuſtom. 


+ See 11 Geo. 1. c. 19, ante 684. 


If 
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preced. [f a Loſs happens to a Freeman of London's Eſtate by the Inſolvency of 
Chan. 409. his Executors, ſuch Loſs ſhall be borne out of the Teſtamentary Part of his 
decreed be- Eſtate only, and not out of the whole Perſonal Eſtate, for the Wife and 
tween Read Children of a Freeman are in the Nature of Creditors, and ſhall have two 


runs pan Parts in three of the Perſonal Eſtate he died poſſeſſed of, although his Le- 
certified that gatees are thereby defeated of their Legacies. | ; 


there was no 


Cuftom in Landes which directed how ſuch Loſs ſhould be borne, See 7 Vin, Abr. 216. (B. 9.) pl. 4. 


* — 


*Page 688 (OD) Df the Cuſtom of London, as it relates to Fem 


Cro.Car.6g. JD Y the Cuſtom; of London if a Feme Covert, the Wife of a Freeman, 
Hetl. 9. DD (a) trades by herſelf in a Trade, with which her Huſband does not (5) 


P93: intermeddle, ſhe may (c) ſue and be ſued as a Feme Sole, and the Huſband 
Leon. 131. ſhall be named only for Conformity; and if Judgment be given againſt 
2 Brownl. them ſhe only ſhall be taken in Execution. 


218. S. P. | 
(a) Need not be in a Shop. Show, Rep. 184. (3) But if the Wife nſes the ſame Trade that her 


Huſband does, ſhe is not within the Cuſtom. Mod. 26. () But it muſt be in the Courts of the 
City. Moor 135, 136. Cro. Eliz. zog®*. 


—_ _— 


— — 


And ſhould ſuch Action be removed imprevide into a Superior Court, that Court on Motion, will 


ſend it back to the Inferior Court. 


Show, Rep. If the Wife of a Freeman, who is a ſole Trader, conttacts a Debt and 


oy Fabian dies, and afterwards the Huſband promiſes to pay it, yet ſuch Promiſe is 
, got ſufficient to maintain an Afſumpſit againſt the Huſband, for as he was 


not originally liable, the ſubſequent Promiſe was without any Conſide- 


ration, 
Rol. Abr. A Recovery ſuffered by Baron and Feme of the Lands of the Feme ſhall 


556. as effectually bind the Right of the Feme by the Cuſtom of London, as a 
Fine at Common Law, 


h Ot the Cuſtom of London, with reſpett to Mal 
ters and Appꝛentices. 


Moor 125. N Infant unmarried, and above the Age of 14, may (4) bind himſelf 
As, Apprentice to a Freeman of London by Indenture with proper Cove- 
ni n 9*-nants, which Covenants by the Cuſtom of London ſhall be as (e) binding 


2 Rol. Rep. 
eb. as if he were of full Age. 


205, 
Palm, 301. | 
Mod. Rep. 271. pl. 22. 2 Keb. Rep. 687. pl. 14. 2 Vern. 492. pl. 445. (4) Cuſtom of Lendea 
to put over an Apprentice to another, js govd, March 3, (ec) And tor a Breach an Action may 


de brought in any other Court as well as in the Courts in the City, Moor 136, 


2 Rol. Rep. If the Indentures be not inrolled before the Chamberlain within the Year, 
upon a Petition to the Mayor and Aldermen, Oc. a Scire facias ſhall Iſſue 


305 - 
3 to the Maſter to ſhew Cauſe why not inrolled ; and if it was through the 
Med. 271, Maſter's 
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Maſter's Default, the Apprentice may. ſue out his Indentures ; otherwiſe if Boh. Priv. 
through the Fault of the Apprentice, as if he would not come to preſent Lond. 175» 
himſelf before the Chamberlain, Ec. for it cannot be inrolled unleſs the 33 | 
Infant is in Court and acknowledges it. 

This Cuſtom does not extend to one bound Apprentice to a Waterman s Mod. 6. 
under 21, for the Company of Watermen are but a voluntary Society, and 2 Nod. 418. 
being Free of that does not make one Free of Landan. | 


() As it relates to Landlozds and Tenants. rage 689 


Y the Cuſtom of London a Tenant at Will under the yearly Rent of a Sid. 20. 
B 40s. ſhall not be turned out without a Quarter's Warning; and ſuch 
Tenant paying above 4os. yearly Rent, ſhall not be turned out without 
Half a Year's Warning. | | | 
But a Cuſtom that Tenant for Years ſhall hold for Half a Year after his Moor 8. 


ended, is not good. pl. 37. 
Term ended, 1s not good. Palm. 212. 


(G) Df the Cuſtoms of London, which are in Fur⸗ 
therance of Jultice, and foz the moze ſpeedy 
Recovery of Debts, 


Y the Cuſtom of London a Creditor may, before the Day of Payment, Hob. 86. 
arreſt his Debtor, and ablige him to find Sureties to pay the Money v. 49. 


on the Day it ſhall become due. 1 — E. 


| Abr. 668. 

If a Contract be entered into by two Citizens, and one of them, who is Cro. Eliz. 
thereby obliged to pay a Sum of Money, dies inteſtate, his Adminiſtrator 409. Noy 
thall be obliged to pay it in the ſame Manner as if it were a Debt by Obli-33- p — 

ation. 

If A. and B. are bound as Sureties for and with C. to D. and D. recovers Leon. 166, 
againſt A. in London, and has Execution againſt him, 4. may there ſue B. Moor 136. 
for Contribution ut uterque eorum oneretur pro rata according to the Cufſ-"" ** 
tom of London, and therefore where ſuch Action was removed in B. R. by 
Writ of Privilege, the ſame was remanded, becauſe otherwiſe the Plaintiff 
would be without Remedy, for by the Courſe of the Common Law no 
Action lies. | 


_—————_ — _—_ ——— — 


(H) Df the Cuſtom of Fozeign Attachment: 
And herein, 


1, Of the Nature of the Debt or Duty which may be attached. 


Y the (a) Cuſtom of Landon, if A. is indehted to B. and C. is indebted C Ral. 
to A. B. upon entrmg a Plaint againſt A. may attach the Debt due Abr. 381. 
from C. (who is called the Garniſhee) to A, and this ( Cuſtom of F 25 Cartk. 


At 26. 
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Attachment is to no other Purpoſe but to compel an Appearance of the De- 
(09 For the fendant in the Action; for if he appear within (c) a Year and a Day, and 
Year and Put in Bail to the Action, the Garniſhee is diſcharged. 

Day dijra- | 

tienare debitum, vide Cro, Eliz. 713. Leon. 52. Rol. Rep. 106. Rol. Abr. $51. 


Rol. Abr. "The Garniſhee may plead this Cuſtom of Foreign Attachment to an Ac- 


(ny EU tion brought againſt him by his Creditor, but then the Plaintiff may tra- 
898, wag verſe the Cauſe thereof, and that he was not indebted to him who at- 
*  tached it. 


*Page 690 * Such Goods cannot be attached, of which the Party had no Property 


17 E. 4. 7. b. at the Time of the Attachment. 
Rol. Abr. 


1. S. C. 
wy So if A. be indebted to B. and J. S. a Stranger takes by Tort certain 


Goods of A. as a Treſpaſſer, B. cannot by the Cuſtom attach theſe Goods 
in the Hands of J. S. tor the Debt of A. becauſe the Property is out of A. 
at the Time, and he had only a Right in him. 
Rol. Abr. A Legacy cannot be attached in the Hands of an Executor by Foreign 
551. Noy Attachment ; becaule it is uncertain whether, after Debts paid, the Exe- 
115. S. P. cutor may have Aſſets to diſcharge it. | 
Rol. Abr. If A. be indebted to B. by Obligation, and B. is indebted by Contract to 
5 Spink H. and B. dies, and his Adminiſtrator demands the Debt upon the Obli- 
* * rag gation of A. who promiſes him that, if he will forbear. him for a Month, 
106 be will pay him then, but he does not pay him accordingly, and after 
8. C. H. brings Debt in London againſt the Adminiſtrator upon the Contract (as 
he may there by the Cuſtom) the Debt of 4. due by the Obligation may 
be attached in the Hands of the Adminiſtrator ; for notwithſtanding the 
Promiſe broken, yet the Debt continued due by the Obligation, and a Re- 
covery upon the Obligation will be a Bar of the Action upon the Promiſe, 
in which all ſhould be recovered in Damages“. | 


* This is not Law; if it was, by this Means, a ſimple Contract Creditor might get paid, in Prefer- 
ence to Judgment Creditors. Fiber, Adminiſtratrix, v. Lane and others, C. P. T. 12 C. 3. 1772. 
3 Will. 297. and ſee infra 691. 


Rol. Abr. If A. lends B. 100l. to be repaid him upon the Death of his Father, 
8 and after the Death of the Father of B. this tool. is attached by F orce of 
adjudged 'a Foreign Attachment, and afier A. brings an Action upon the Caſe againſt 
upon a Fo- B. for this Money, this Foreign Attachment will be a good Bar thereof, 
reign At= though the Cuſtom be to attach Debts, and this is an Action upon the 
—_— Caſe, in which Damages only are to be given, becauſe this is a Debt, and 
mage, he might have an Action of Debt thereupon ; and therefore, inaſmuch as 
Cuſtom is this is well attached, he ſhall not deſcat it by bringing an Aion upon the 
the fame as Caſe. 
in Lenden. 
Rol. Abr. If A. ſells certain Stockings to B. upon a Contract, for which B. is to 
hy 3 give ol. to A. and if he ſells the Stockings again before Auguſt, aſtcr 
ins that he ſhall give I wopence more for every Pair of the Stockings, the 100. 
d is attachable by Foreign Attachment, becauſe an Action of Debt lies for it, 
but the Twopence for every Pair of Stockings is not attachable, becauſe 
this reſts only in Damages, to be recovered by an Action upon the Caſe, 
| and not by Action of Debt, hecauſe it is made pavable upon a Poſſibility. 
Vent. 112, If there are ſeveral Accounts, c. between A. and B. and A. dies, and 
Herſam and his Executor and B. ſubmit to the Award of J. S. and he awards that the 
EI. Executor Jhall deliver certain Goods, of which A. died poſſeſſed, to B. and 
Sc 39% that B. ſhall pay the Executor 3oo/. this Money cannot be attached in the 
Hands of B. for the Debt of A. for upon the Matter the Executor being 
liable to a Devaſiavit ought to have Remedy in his own Right for the Sum 
awarded. If 


CUSTOMS or LONDON: 


If A. is indebted to B. who is indebted to C. and B. aſſigns the Debt of 2 Jon. 222. 
A. to C. in Satisfaction of his Debt; now the Debt due from A. is become © and 
the Right and Property of C. and B hath nothing, but in Trult for C. and i. 
therefore it ought not to be attached for any Debt of B. and upon the 
ſpecial Matter thewn the Lord Mayor ought to give Relief. 1 

In an Action of Debt for Tobacco, in the Detinet, a Debt cannot be at- Rol. Abr. 
tached within the Cuſtom, in Satisfaction thereof, becauſe it does not (a) 583. 
appear of what Value this Tobacco was, fo that it might appear that the : 
Debt is but a Satisfaction to the Value, which cannot be ſupplied by a Plea (a) But if * 
in Bar made in another Action againſt him, in whoſe Hands the Debt was tue Nalue 


| the Tobacco 
attached, had been 


averred in 
the Record of the Attachment, the Debt might have been well attached in this Acion Rol. Abr. 
554, & wide Jon. 406. 


A Debt due by Specialty may be attached by the Cuſtom of London, Page 691 


becauſe the Attachment may be pleaded if an Action be brought for it in 
the Courts at Weſtminfer, but a Debt (5) recovered in any Court in Weſt- Rol. Abr. 
nun ter by (ca Judgment connot be attached by the Cuſtom of London, be- 55** 


— Leon. 240. 
cauſe the Party has then no Time to plead it. 8 4 


| Leon. 29, 
264. (6) Aſter Iſſue Joined in an Action of Debt in B. R. the Debt for which the Action was 
brought cannot be attached in Lenden, tor the Inferior Court cannot attach a Debt in a Superior 
Court. RI Abr. 552,—So aiter Imparlance to an Action of Debt in B. R. Rol. Abr. 662. Cro. 
Ez. 187. 3 Leon. 232.——S0 if a Writ returnable in B. be purchaſed before the Attachment, Cro. 
Fl:z. 101, £93, Ggl. 3 Leon, 210. Rol. Abr. 662. (e) So if levied upon a Fieri facias, and in 
the Snerift's Hands, 1 Leon. 30, 264.—80 if a Suit be begun in Equity, the Effect thereof ſhall not 
be prevented by a Foreiga Attachment. 2 Chan. Ca. 233, 


If A. is indebted to B. and C. is indebted to A. and B. brings Debt in 
B. R. againſt A. pending this Action, B. may afhrm a Plaint in London El; 
againſt A, for the ſame Debt, Cc. and attach the Debt in the Hands of = 285 
( for though a Debt in London, for which there is a Suit depending in Lewkner and 
B. R. cannot be attached, yet he that hath brought an Action in B. R. Huntly 712, 
may, notwithſtanding according to Cuttom, attach the Debt of the 713.8 C. re- 


Party, for the Debt in Queſtion in B. K. is not touched by this Attach-lved — 


upon a Writ 
ment, of Error, 


tho* the 
Judgment was reverſed for another Reaſon, 


A. is indebted to B and C. is indehted to A. by fimple Contract, A. Carth. 344. 
dies inteſtate, and g. enters a Caveut againſt his Widow's Taking out Ad- f, and 
miniſtration, pending which he enters a Plaint in the Shetitt's Court of | .Rayr.563 
London againſt the Archbiſhop of Canterbury, and thereupon attaches the Skin. 516. 
Debt due from C. after which the Widow has Adminiſtration granted to pl. 6. 
her, who brings an Action againſt C. who inſiſted on the Matter ſupra % Mod: 75s 
and it was held that this pretended Cuſtom in this Caſe was unreaſonable 9; bes. 
and void, becauſe the Archbiſhop had no Right to the Debt, nor any 284. & wide 


Means to recover it ; beſides, hereby every Creditor would be his own Rol. Abr. 


Carver, and the Goods of the Inteſtate waſted without any Remedy, £51, 235 
ro, . 
£ ; 410, 898. 
2. In whoſe Hands, and at what Time the Attachment may be made. Noy 53. 
= Dyer 247. 


If A. recovers a Debt againſt B. in London, B. may attach this Debt in g Abr. 
his (4) own Hands tor ſo much due to him, 954. 5 
Cro. Eliz. 


186,  (d) Whether a Debt owing to a Company is attachable, for the Debt of the Company. 
Mod. 212. dubitatur, By 
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Carth.25,26 By this Cuſtom a Debt contracted without the JuriſdiQion of the City 
Seide Nel may be attached, if the Debtor is found within the JuriſdiQion, for every 
2 on 5 Debt follows the Perſon of the Debtor. 

Rol. Abr. An Obligee before the Debt is due by Obligation cannot by the Cuſtom 
$63. attach a Debt for it, becauſe he cannot affirm a Plaint for the firſt Debt be- 
3 Leon. 236. fore it is due. 

* But if B. is indebted to A. and C. is bound to B. but the Day of Pay- 
Rol. Abr. ment is not yet come, A. may attach this Debt in the Hands of C. (a) be- 
_. fore it is due to B. 


Leon. 236. 
vide Cro. Eliz, 184. Rol. Rep. 108. Cro. Eliz, 713. Noy 68. (a) But the Cuſtom ſo to do 


mult be ſpecially alledged. Rol. Abr. 553. Noy 68-—And the Judgment ſhall be, that be ſhall be 
paid when it becomes due. Rol. Abr. $33. Sid. 327. 


* 


Rol. Abr. So if A. lends Money to B. to be repaid upon the Death of the Father of 

553. B. and after an Action is brought by C. againſt A. and after the Father of 
B. dies, the Money due by B. to A. may after be attached in the Hands of 
B. though it was not due at the Time the Plaint commenced againſt 4. 
in as much as it became due before the Time that by Cuſtom the Proceſs 
is to be granted againſt him in whoſe Hands it is attached. 

#Page692 ff in Debt upon an Obligation of 100 4. conditioned for the Payment of 

Sid. 325. 59 1. at a Day, the Defendant pleads, that before the Day of Payment of 

Nobbi and the 50 J. it was attached in his Hands by a Creditor of the Plaintiff, Ec, 

Stafdard. and that after the Day upon a Scire facias againſt him according to Cuſtom 
he paid it ; this is a good Bar of the (5) whole, becauſe the Attachment 
being made before the Day of Payment, it became a Debt to the Creditor, 


PIE the at and the Obligee could take no Advantage of a Breach of the Condition 
had been of afterwards. 


20 J. only, it 
might have been pleaded in Bar of ſo much. Sid. 327, & vide Godb. 196. Owen 2. Moor 598. 


3. Of the Form of the Proceedings in a Foreign Attachment. 


Rol. Abr. By this Cuſtom the Plaintiff muſt ſwear that the Debt is bona fide due to 
54. wh; him, but it is not ſufficient | to alledge that he ſwore that the Debt was a 
— . true one by himſelf, or his Attorney, for the Attorney's ſwearing is not 
Jon. 406. according to the Cuſtom, ; 
Cro, Elz. If 4. affirms a Plaint againſt B. and upon Ah returned, it is ſurmiſed 
172. that C. hath Money in his Hands due to B. Sc. and the Money is attach- 
Leon. 321. ed in the Hands of C. who appears upon the Attachment, and pleads that 
he owes nothing to B. though this be found againſt C. and thereupon there 
is Judgment againſt him, yet he ſhall not pay any Colts, ſor there are uo 
Colts recoverable in a Foreign Attachment. 
| By this Cuſtom if A. ſues B. in London, &c, and C. is indebted to P. in 
Kol. Abr. the fame Sum, and the ſaid C. is condemned there to A. according to the 
* Cuſtom, and Judgment given againſt him accordingly, yet if no Execution 
be ſued againft C. A. may retort to have Judgment and Exccution againſt 
B. his principal Debtor, and B. may ſue C. for his Debt, nothwithſtanding 
the unexecuted Judgment. 
Rol. Abr. In Bar of an Action brought in B. R. if the Defendant pleads 2 Judg- 
555. ment in a Foreign Attachment in Bar, and alledges the Cuſtom to be, that 
22 H: 6. 47. if the Plaintiff in the Court hath Proceſs againſt the Defendant, and upon 
(<} Goib. à Nb (c) returned makes a Surmiſe that E. is indebted in fo much to the 
3 228. Defendant, and upon his Prayer to attach it in his Hands by Proceſs, and 
(4 ACuf- he does it accordingly ; and if (4) the Defendant makes Default at four 
tom for a Courts after, that by the Cuſtom, at the laſt of the ſaid four Courts the 


—_— Plaintiff may pray Proceſs againſt B, to come in and ſhew Cauſe wherefore 
before ſome ; the 
Default in the Defcadant is naught, 
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the Judgment ſhould not be againſt him at the next Court after, and when Vent. 236. 
he comes to apply this Cuſtom to his Caſe, he ſhews that there were four (*) Moor 
Defaults, and that at the fourth Default the Plea was continued for ſeveral 75 like 
Courts, and then Proceſs went againſt B. and then after Judgment againſt ponts 
him, (e) this is not warrantable by the Cuſtom, in as much- as. he ſhews 
by the Cuſtom it ought to be at the next Court after the four Defaults, 

If in Debt the Defendant pleads that J. S. entered a Plaint, c. againſt c 
the Plaintiff in London, and upon Proceſs againſt him Non eft inventus was 22 
returned, and thereupon a Suggeſtion was made that he had ſo much Mo- and Arber 
ney in the Hands of the Defendant, and that the Defendant was attached ton, adjudg · 
by the ſaid Money; this is an ill Plea, for it ought to have been that the ed 
Plaintiff was attached by ſo much Money in the Defendant's Hands; for 


ſo is the Cuſtom“. 


* Qs, If in Caſe, or Debt, not by Specialty, where Nil debet would be a good Plea, the Defendant 
may not plead the general Iſſue, and give Foreign: Attachment and Payment by Virtue thereof, ig 
Evidence ? That would avoid the Nicety of pleading ſpecially, in ſuch a Caſe. 


After a Dilatur entered by the Garniſhee in the Sheriff's Court, which Carth. 2g, 
is in Nature of an Imparlance, he cannot plead to the Juriſdiction of the 28. 
Shetiff's Court. 

It was ruled, That if A. brings Debt in London againſt B. and attaches 12 Mod- 
Goods of B. in the Hands of C. from whoſe Poſſeſſion the Goods are not re- 213. 
moved; and B. by Certiorari brings the Cauſe into K. B. and puts in Bail, 
the Attachment is at an End, and C. ought to deliver the Goods to B. 
which if he does not do, B. may have Trover or Repleyin f. 


+ See farther on this Subject of Foreign Attachment, in 2 ſmall Volume 1275. iatituled The 
Practice of the Sheriff's Court, Lenden, 1657. 


The End of the FIRST VOLUME. 
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